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I. Introduction
1. These two linked appeals arise against a background where the first appellant, Mr. A, is

from the Republic of Georgia, and the second appellant, Ms. B, is from Brazil. Both arrived
in this State and applied under s.15 of the International Protection Act for international
protection in the form of political asylum or subsidiary protection. Their cases were
considered by international protection officers ("IPOs”), appointed under the International
Protection Act, 2015 (“the 2015 Act” or “the Act”). That consideration took place under



procedures laid down in ss.34 to 38 of the Act. The officers made recommendations that
the applications be refused under s.39(3)(b) of the Act. Both officers then issued reports
to the Minister under s.40 of the Act, conveying their recommendations that the

appellants’ applications for international protection be refused.

The 2015 Act allows for appeals against such first instance IPO decisions. Such appeals
are brought under s.41(1)(a) to the first respondent, the International Protection Appeals
Tribunal ("IPAT” or “the Tribunal”). Neither appellant filed notices of appeal within time. A
number of months elapsed, longer in the case of Mr. A. The cases were progressed
further through the system. Ultimately, the second respondent (“the Minister”) accepted
the officers’ recommendations that neither appellant should be granted international
protection. Exercising the power vested under s.47(5)(b) of the 2015 Act, the Minister
refused to grant the appellants international protection, and later made orders for their

deportation under s.51 of the Act.

At that stage, the appellants retained solicitors, who made applications on behalf of their
clients to the Tribunal to extend the time within which to appeal the officers’ s.39
decisions, as, by then, the time limit for filing appeals had expired.

The Tribunal did not refuse to extend the time by virtue of the merits of either
application. Instead, it simply refused to even entertain the applications, relying on the
provisions of the Act. The High Court judgment upheld those decisions ([2021] IEHC 25,
Barrett J.). The judge considered issues of EU and national law in detail. One of the key
issues now arising is the definition of “applicant” contained in the Act. The respondents’
case is that persons who apply for international protection, and who do not appeal within
the time limit provided for appeals, are no longer “applicants” within the meaning of the
2015 Act, and consequently, are thereby precluded from applying for extensions of time.
The appellants challenged whether the definition complied with EU law and the
Constitution. The High Court judge held that s.2 of the 2015 Act, which defines the term
“applicant”, did not offend against the EU principles of legal certainty or access to an
effective legal remedy, and did not infringe the appellants’ rights to appeal under the
Constitution. The appellants appealed directly to this Court, raising arguments under the

same headings as in the High Court.

II. The 2015 Act
As its Long Title states, the 2015 Act was enacted in order to restate and modify certain

aspects of law relating to the entry into, and presence in, this State, of persons in need of
international protection. The intent of the legislation was to give further effect to Council
Directive 2005/85/EC of 1st December 2005 on minimum standards and procedures in
member states for granting and withdrawing refugee status, as well as to amend “certain
provisions of the previous immigration legislation”, including the Immigration Acts of
1999, 2003, and 2004.

As outlined in the introduction, the Act created a system for first instance hearings by
IPOs. Such officers, whose functions are defined in s.2, are authorised under s.74 of the

Act to carry out examinations of applications. The Act, in turn, provides that IPAT is to



“determine appeals” brought under s.41, and as provided in s.61(4), to perform such
“other functions” as are conferred on it under the Act. The Tribunal is to be “independent”
in its role (s.61(3)(b)). Among those other functions is the power, conferred by
Regulations made under the Act, to extend the time for filing appeals from an IPO’s

recommendation to the Tribunal.

7. But if there is no appeal, an IPO recommendation goes to the Minister. On the basis of the
recommendation, the Minister may grant either a “refugee declaration”, or “subsidiary
protection declaration”. If an entirely unsuccessful application is not appealed, it will be
dealt with under s.47(5)(b) of the Act. In that circumstance, the Minister will “refuse” to
give any declaration, and the persons affected may thereafter be subject to orders

refusing them leave to remain in the State.

8. The appellants did not appeal the IPOs’ recommendations within the 15-day time limit
stipulated by S.I. 116/2017- International Protection Act 2015 (Procedures and Periods
for Appeals) Regulations 2017 (hereinafter “the 2017 Regulations”). They brought judicial
review proceedings challenging IPAT's refusal to entertain the applications to extend time

to file appeals.

III. Legislative History
9. Any discussion as to what constitutes an “applicant” in the legislation must begin with an

explanation as to why the Oireachtas chose to legislate on the issues and set out
something of the legislative history of the term, the meaning and effect of which lies at
the centre of these appeals. The apparently simple word, “applicant”, was defined in
s.1(1) of the Refugee Act, 1996. But it raised surprisingly complex problems in practice.
The term was defined in broad terms in that Act as “a person who has made an
application for a declaration under section 8". Section 8 of the 1996 Act, in turn, simply
provided that people at the frontier of the State might apply for a declaration of refugee
status, and that, upon such application, and subsequent investigation and
recommendation made in accordance with the Act, a person might “be declared a

refugee”.

Duba
10. I mention here the important point that there was no provision in the Refugee Act, 1996

which prohibited or prevented an application to extend the time for filing an appeal. In
Duba v. The Refugee Appeals Tribunal (Unreported, 22nd January 2003), Butler J. in the
High Court deprecated the utilisation of a “renewed application procedure” under s.17(7)
of the 1996 Act for the purpose of extending time as “wholly artificial”. He accepted the
argument that the respective powers of the Commissioner, the Tribunal, and the Minister,
must, insofar as possible, be interpreted to accord with the principles of natural justice,
including fair procedures. He pointed out that there was nothing in the statutory scheme
which would prohibit the then Refugee Appeals Tribunal from accepting a late appeal to

avoid an exceptional injustice. I return to this point later.

M.A.R.A.
11. The meaning and potential effect of the term “applicant” eventually came for

consideration before this Court in M.A.R.A. (Nigeria) an Infant v. Minister for Justice &



12.

13.

14,

15.

Equality [2015] 1 1.R. 561. That appeal concerned the right of a minor applicant to retain
anonymity throughout the asylum process, and even thereafter. This Court observed that
the term contained in the 1996 Act was “surprisingly wide"”. It was unlimited both as to

time and the result of the application for asylum.

This Court (Denham C.J., Hardiman, Clarke, Dunne, Charleton 1].) explained the broad
effect of the definition in some detail. Charleton J. pointed out that, notwithstanding that
the appellant’s application to be recognised as a refugee had failed, her status as

“applicant” would nonetheless continue for all subsequent appeals and litigation (p.585).

In a key passage, Charleton J. observed that, on that interpretation, an “applicant” was,
and would always be, a person to whom the restriction against the publication of identity,
contained in s.19 of the 1996 Act, applied. He observed that s.5 of the Interpretation Act,
2005 did not require the courts to avoid a construction that “on a literal interpretation
would be absurd or would fail to reflect the plain intention of ... the Oireachtas”. He
concluded that the Oireachtas must be thought to have had good reason to provide that
the status would continue to subsist, and that anyone who had applied for refugee status
should retain anonymity, no matter how “apparently outlandish or incredible” the grounds
put forward in an application, or no matter whether the person had thought the better of
it and withdrawn the application or not, and notwithstanding there might be subsequent
litigation in public as to the validity of a refusal (pp. 585-586). He held the net
consequence of this definition was that, even a failed applicant nonetheless remained an
“applicant” for the purposes of the 1996 Act. Clearly, this had the potential to create legal

and administrative problems.

The matter was addressed in the 2015 Act, which sought comprehensively to address
many of the procedures relating to international protection applications. The broad
concept of “international protection” is now sub-categorised, and the Minister can now
grant different forms of positive declaration. The first category giving rise to a declaration
of “refugee status”, relates to someone with a well-founded fear of persecution for
Geneva Convention reasons. The second category, “subsidiary protection” is to be
understood as relating to a person who is granted a written statement from the Minister
as to eligibility for that status, where substantial grounds are shown for believing that, if
returned to his or her country of origin, such person would face real risk of suffering
harm, as defined. (See Case C-353/16 MP v. Secretary of State for the Home
Department, or Article 2(e) of Council Directive 2004/83/EC.) Both of these two
definitions deal wholly or partially with successful applications. But the legislation also had
to deal with a third category, where, such as in the present case, the applications are
unsuccessful and the Minister refuses to give a refugee or subsidiary protection

declaration.

In the process of preparing the legislation, the drafters undoubtedly had to address a
range of different contingencies or outcomes from an application for international
protection. Many of the relevant provisions are, for that reason, replete with rather
lengthy sub-sections. If all these were fully recited here, understanding the issues in



these appeals would be more difficult. It is necessary to start from the term “international

protection” and then pursue the way in which the term “applicant” is approached.

IV. Main Provisions of the 2015 Act

International Protection
16. Section 2(1) of the 2015 Act defines the term “international protection” as meaning: [

“status in the State either -
(a) as a refugee, on the basis of a refugee declaration, or

(b) as a person eligible for subsidiary protection, on the basis of a subsidiary protection

declaration;...”
This does not create any difficulty in this case.

“"Applicant”
17. When dealing with the word “applicant”, the drafters obviously had the problem discussed

in M.A.R.A. in mind. Their intention was to place a limit on the duration and consequences
for a person who makes an application for international protection and to prevent persons
being regarded as applicants indefinitely, irrespective of the outcome of their application.
Without ascribing blame, it must be said the amendments which resulted are elaborate to
the point of being labyrinthine. I therefore quote only those parts of the definition which
are directly relevant. The effect of the amendments will be best understood on a step-by-

step basis, hopefully explained in this judgment.

18. Insofar as material to this appeal, therefore, the term “applicant” is defined in s.2(1) of

the Act as meaning a person who:

“(a) has made an application for international protection in accordance with s.15, or
on whose behalf such an application has been made or is deemed to have been
made, and (b) has not ceased, under subsection (2), to be an applicant”

(Emphasis added).

Section 15 deals with the procedure for applications and is not material to this judgment.
But the issue of duration, or cessation, is integral to the appeal and is, in part, dealt with

in subs.2(2), which deals with the range of potential outcomes.

Cessation
19. Thus, insofar as relevant, s.2(2) provides that:

"a person shall cease to be an applicant on the date on which -
(a) subject to subsection (3), the Minister refuses —

(i) under subsection (2) or (3) of section 47 to give the person a refugee

declaration, or



20.

21.

(ii) under section 47(5) both to give a refugee declaration and to give a

subsidiary protection declaration to the person”. (Emphasis added)

The word “or” (emphasised) is disjunctive and deals with two broad contingencies: refusal
of refugee status, or any other form of international protection. Section 2(a)(ii) is
emphasised for the reason that the Minister refused any form of positive declaration to
the appellants, as they had been the subject of negative recommendations by the
international protection officers and had not appealed. As a result of the Minister’s
decisions, these became “refusal cases” under s.47(5) of the 2015 Act. Before moving to
s.47(5), however, it is necessary to consider s.2(3) of the Act, which requires still further

explanation, as it refers to yet other provisions of the Act.

By way of preliminary explanation, if an IPO recommends against any form of protection,
the position is provided for in s.39(3)(b) of the Act. An unsuccessful applicant may, under

s.41(1)(a), however, appeal a negative recommendation.

Section 2(3) therefore provides that: O

“Where-

(a) a recommendation referred to in s.39(3)(b) is made in respect of an

applicant, and

(b) the applicant appeals under s.41(1)(a) against the recommendation, ...

he or she shall, for the purposes of this Act, remain an applicant until,
following the decision of the Tribunal in relation to the appeal, the Minister,
under section 47, gives or, as the case may be, refuses to give him or her a

refugee declaration.” (Emphasis added)

Thus, an “applicant” who appeals a negative recommendation will retain the status of
“applicant”, whether or not the appeal is successful, and even if the negative
recommendation is upheld by IPAT on appeal. Provided there is an appeal, he or she
remains an applicant until a refusal by the Minister under s.47(5). It is only on the
making of a decision by the Minister to either give or refuse protection that the person
ceases to be an “applicant”. In these cases, the Minister’s refusal was issued under
s.47(5)(b) of the Act, which deals with refusal of any form of protection. The question
considered later is whether that definition should be given a broad interpretation or a

strict interpretation.

Section 47(5)(b) Refusal of Declaration

22.

Insofar as relevant, s.47(5)(b) then provides that, in the event that an IPO issues a
report with a negative recommendation which is not appealed to IPAT, then:

"... The Minister shall refuse both to give a refugee declaration and to give a

subsidiary protection declaration to an applicant where -



23.

24.

25.

26.

(b) a report under section 39 in respect of the application concerned includes a
recommendation referred to in section 39(3)(c), and the applicant has not
appealed under section 41 against the recommendation, ...” (Emphasis
added)

Section 47(5), therefore, must be seen in conjunction with the definition of “applicant”
contained in s.2(2). Thus, when an applicant has failed to appeal, and the Minister later
issues a refusal under s.47(5), such person ceases to hold the status of “applicant”. The
key question addressed later is whether a person who fails to appeal on time and is
subject to a s.47(5) refusal, is actually precluded from later applying for an extension of
time within which to file an appeal against the IPO’s recommendation. The State
respondents submit that, subject to a possible (informal and non-statutory) resolution by
an application to the Minister, or by way of judicial review, persons who do not appeal
within time, being no longer applicants, are simply ineligible to apply for an extension of
time to lodge an appeal when the Minister has issued a refusal under s.47(5)(b) of the
Act.

V. The Impugned Decisions
The decision in relation to Mr. A was set out in a letter dated 27th August, 2019; that in

relation to Ms. B in a letter dated 11th December, 2019. There is one feature of the

decisions which is significant, but not immediately apparent. Neither letter made any
mention of s.2(2) of the Act. Instead, the letters referred to s.47(3), stating that the
application was futile, because the Minister had already issued a refusal, which IPAT

stated precluded it from considering the application to extend time.

IPAT, therefore, informed both solicitors that the Minister had accepted and acted on the
international protection officers’ negative recommendations, and had refused to grant the
appellants any form of international protection orders under s.47(5) of the Act. Thus, the

Tribunal concluded it had no further role in the matters.

VI. The Proceedings
The appellants initiated judicial review proceedings. The two cases were heard together in

the High Court. The applications failed. The High Court judge later rejected an application
for leave to appeal to the Court of Appeal. The appellants applied for leave to appeal
directly to this Court. They asserted that the cases raised points of general legal
importance. The panel of this Court concluded that a matter of general public importance
arose, and granted leave to appeal, specifically as to the meaning and effect of s.2 of the
Act. The determination concerning the first appellant was dated 26th October, 2021
([2021] IESCDET 119); that of the second appellant was dated the 13th October, 2021
([2021] IESCDET 114).

At first sight, it might be thought that these appeals simply concern matters of statutory
interpretation. There is no doubt that s.2(2) of the 2015 Act does contain a definition of
the term “applicant”, and that the intent behind the amendment of the term was to limit
its effect both as to duration and consequence. The State respondents’ case is quite

simple. Their argument is that the intent of the legislature was that, in the event that



27.

28.

former “applicants” failed to file appeals within time under s.41, and where the Minister
then issued refusals under s.47(5)(b), the appellants were precluded from applying for

extensions of time.

But the case goes further. The respondents now submit that the effect of the two
provisions, read together, is that persons who no longer hold the status of “applicant”
are, by the terms of the legislation itself, ineligible to apply for an extension of time, not
only because the Minister had refused to make declarations in their favour under s.47(5),

but also that they are not applicants within the meaning of s.2(2).

In essence, therefore, the issue in these appeals is whether, properly construed, the 2015
Act creates what might be seen as a legal Rubicon, from which, once crossed, there is no
retreat. One the one hand, there are those who are applicants, and who continue to retain
rights while progressing through the appeals system, and, on the other, persons who do
not appeal negative s.39(3) recommendations and are then subject to refusal by the
Minister under s.47(5)(b). The respondents argue that, interpreting the word applicant as
one of broad application, those in the latter category cease to be applicants under s.2(2),
have fallen “outside the system”, and cannot apply for an extension of the time within

which to appeal.

VII. The High Court

Concerns as to the merits of the appellants’ cases

29.

30.

The judgment of the High Court is detailed and comprehensive. It contains an analysis of
the issues as matters of interpretation under EU law and national law. But the reasoning

can only be understood having first considered the other relevant terms of the Act.

Before this, it is appropriate to make a preliminary observation. The judge identified a
number of unattractive features of Mr. A’s case. He criticised the fact that he had not
significantly engaged in the international protection process after adverse findings at first
instance. He inferred that Mr. A had given the protection authorities wrong information
about his address. He was critical of the fact that it had taken Mr. A more than a year to
apply for legal aid, in circumstances where he had been advised of his eligibility to obtain
such assistance, both at the outset and during the entire protection procedure. The judge
took the view that Mr. A had been less than frank at a number of points with IPAT
officials. His criticism of the second named appellant, Ms. B, was less stern. But it is
apparent he was firmly of the view that both the appellants were out of time for filing
appeals, and that this had consequences. One can fully understand the High Court judge’s
concerns. The international protection system imposes duties, as well as rights. Applicants
are under a duty to engage with the process, and not benefit from a partial or total
disengagement, whether accidental or otherwise.

A Key Issue

31.

The High Court judge identified what he considered a key issue. He held an application to
extend time for appeal could be made only by an “applicant”. He accepted that, by virtue
of s.2(2) of the Act of 2015, the effect of the Minister’s s.47 decision was that, by the

time the appellants received the letters from IPAT, they had ceased to be applicants, and



32.

so were no longer eligible to make an application to extend time under the Regulation
4(5) of the 2017 Regulations. He observed that Mr. A had “no grounds for complaint”, and
that this finding was a “complete answer” to any complaint Mr. A might make regarding

his application to extend time.

This judgment concerns the extent to which their cases concern merits, EU law, and the
Constitution; and whether the IPAT decisions were made in reliance upon a
misinterpretation or misapplication of the provisions in the 2015 Act. Subject to a proviso
considered later, the effect of IPAT's interpretation in these cases was to create an

absolute bar to an application to extend the time for an appeal.

IPAT’s Reasons

33.

34.

35.

36.

In fact, however, the Tribunal’s position was somewhat nuanced regarding these
guestions. Both letters were to the effect that the appellants were ineligible to apply for
extensions of time because the Minister had refused to grant international protection
orders under s.47(5)(b) of the Act, though they did not explicitly refer to s.2(2) of the
Act.

In the case of the first appellant, the relevant official set out the relevant terms of the
Regulations governing extensions of time, adding that an extension of time might be
granted weeks after a negative recommendation provided the Minister had not made a
decision, but that because, in that instance, the Minister had made a s.47 decision there
was consequently no s.39(3) “recommendation simpliciter” to appeal, and that the
s.39(3) recommendation had, therefore, been “superseded” by the Minister’s s.47(5)(b)
decision. The solicitor was advised that, under s.22 of the Act, she could re-apply to the
Minister on the grounds that there were new elements or findings in the case, or that it
could be open to a person to request the vacating of, or seek to quash, the s.47(5)(b)

decision.

In the case of the second appellant, the IPAT official stated that this was “no longer a
matter for the Tribunal, but for the Minister”. The official recommended that Ms. B’s
solicitor contact the Ministerial Decisions Unit without further delay, describing the
reasons for the late submission. The letter concluded that it could be open to an
applicant, or their representative, to request the vacating of, or to seek to quash, the
s.47(5)(b) decision at the discretion of the Minister.

VIII. Other Relevant Provisions of the Act
Later, this judgment considers in more detail how s.2(2) and s.47(5)(b) should be

interpreted. But the true meaning and interpretation of these two sections requires
consideration of other provisions of the Act, especially those dealing with other forms of
appeal, including those against a s.39(3)(c) refusal, and also an analysis of the
regulations made under the Act. All require close consideration for the purposes of

comparison.

Forms of Appeal other than under Section 41

37.

It is important to note, therefore, that the Act not only deals with appeals concerning IPO
or IPAT recommendations against granting refugee status, or subsidiary protection status.



Other sections deal with other “classes” of applications and appeals. I refer, in particular,
to appeals against what are called “inadmissible applications” and “subsequent

applications”.

Section 21: Appeals against “"Inadmissible Applications”

38.

39.

Section 21 of the Act deals with “inadmissible applications”; for example, one where an
applicant for international protection had already been granted protection by another
member state. In a situation such as this, the application would become “inadmissible”
(s.21(1) and (2)). But the section also contains provisions which, as will be seen, are

relevant for the process of interpretation of s.2(2) and s.47(5)(b).

What is immediately apparent from an examination of this section is that an individual
making an inadmissible application is not defined as an “applicant”, but as a “person” who
has made an application. If such individuals appeal, they are not applicants in the strict
statutory sense. In fact, s.21 provides, rather, that a “person”, who has received an
adverse decision, may appeal to the Tribunal against the recommendation, within such

period as “may be prescribed under s.77" (s.21(6)).

“Purposes”

40.

A second point is also relevant to the interpretation of s.77, which deals with time for
appeals. It is that it is the “notification” to the person by the Minister under s.21(6) which
provides the trigger for time running for the purposes of lodging an appeal. The term
“purposes” has a particular meaning. It deals with when time begins to run in the three

categories of appeals identified in s.77, namely, those under ss. 21, 22 and 41.

Section 22: Appeals against “"Subsequent Applications”: “"New Elements”

41.

42,

43.

Section 22, in turn, addresses a situation where new elements or findings have arisen
subsequent to an earlier refusal by the Minister. But, just as in the case of s.21, s.22
provides that a subsequent application may be made by a “person concerned”, when that
“person” furnishes all relevant information showing entitlement to international
protection, and a written statement drawing to the Minister’s attention any “new elements
or findings”, which have arisen since the determination of a previous application for

international protection.

But there can also be an appeal. Section s.22(8) provides that a person to whom a
notification of an adverse recommendation is sent may, within such period from the date

of notification as prescribed under s.77, appeal to IPAT against that recommendation.

For the present, it is sufficient to record that, for the purposes of ss. 21 and 22, persons
who are not “applicants” can appeal first instance decisions. Whatever about inadmissible
applications under s.21, it must be almost inevitable that a person who makes a
“subsequent application”, under s.22, claiming “new elements”, will very likely be out of
time for filing appeals against an earlier negative recommendation by an IPO under
s.39(3). In that sense, such individual will come within the same category or class as the

appellants.



44,

45.

In these appeals, both appellants state they were not in a position to avail of the s.22
“new elements” provision. The IPAT decision letter to the first appellant’s solicitor did not
mention the suggestion of applying to the Ministerial Decisions Unit. The letter to the
second appellant did. Neither appellant actually pursued that course. The existence of
such a unit is not mentioned in the Act, which deals with the statutory scope of IPAT’s

functions, including its independence, and the form and substance of appeals.

The term “person” also arises elsewhere. Section 26 of the 2015 Act, like M.A.R.A., deals
with protecting the right to anonymity of applicants. But s.26(5) defines an applicant for
that section as meaning a person who is, or has been, an applicant under the 2015 Act,

or its predecessor, the 1996 Refugee Act.

Appeals against Refusal of International Protection Recommendation under Section

39
46.

We move next to deal with the class of appeal relevant to the two appellants: that is, an
appeal against adverse international protection recommendations under s.39. It will be
recollected that in correspondence with the first appellant’s solicitor, IPAT referred to this
as a “recommendation simpliciter”. The official contended that recommendation had been
“superseded” when the Minister made a decision under s.47(5), to the effect that the
appellant was not entitled to a declaration. But it is important to bear in mind that,
insofar as eligibility or standing to appeal is concerned, the Act does not contain any
express words which distinguish, on the one hand, s.39(3) appeals, and on the other
hand, those under ss. 21 and 22.

Section 40 Notification

47.

The next step in the appeals procedure is s.40 of the Act. This deals with the notification
of recommendations in relation to applications made to international protection officers.
But, while s.40 lays down what is to be contained in documentation then to be furnished

to the applicant, that provision does not, in fact, deal with the time limitation for appeals.

Section 41: Appeals Procedure and Time for Appeals against Section 39 decisions

48.

49.

Section 41 deals with the content of appeals and procedure and refers obliquely to time
limits. Section 41(a) provides that applicants may appeal to the Tribunal under s.41(1)(b)
against recommendations “referred to in s.39(3)(c) that [applicants] should not be given
either a refugee declaration, or a subsidiary protection declaration”. If the appellants had
appealed within time before the Minister made her decision, they would, therefore, have
come within s.41(b), and would, consequently, have remained “applicants” under s.2(3)
of the Act.

Section 41(2)(a) deals with time for an appeal. It provides that an appeal under s.41(1) is
to be brought by notice in writing within such period from the date of the sending to the
applicant of the notification “under s.40, as may be prescribed under s.77". Section
41(2)(b) provides that an applicant seeking to appeal should specify in writing the
grounds of appeal, indicating whether they wish the Tribunal to hold a hearing for the
purpose of his or her appeal.

Amendment to Section 41



50.

Section 41 was amended by Statutory Instrument in 2018. This was for the purposes of
the European Union (Dublin System) Regulations 2018 (S.I. No. 62 of 2018). The EU
Dublin Regulation provides the legal rules for establishing the criteria and mechanisms for
determining the state body responsible for examining an application for international
protection made in one of the participating states by a third country national, or a
stateless person. Regulation 16(5) of the Statutory Instrument deals with Article
18(1)(d), applicants for subsidiary protection under the Dublin Regulations. An appeal is
permitted to IPAT which applies the procedure under s.41 with suitable modification. Such

appeals may also be brought by a person.

Three Types of Appeal: The “Purposes” of s.21(6); s.22(8) and s.41(2)(a)

51.

I deal now with appeals from adverse first instance decisions under s.21(6); s.22(8); and
s.41(1)(b), which can now be appraised together. Each is mentioned specifically under
s.77. In summary, therefore, for the purposes of appeals from the class of appeal
identified in s.21 (“inadmissible applications”), the time for lodging an appeal runs from
notification by the Minister (s.21(6). For the purposes of s.22 (“new elements or
findings"), the time for appeal also runs from the date of notification, as provided for
under s.22(8). For the purposes of s.41(2)(a) — that is, the appellants’ situation — time
runs from the expiry of time within which their putative appeals should have been filed. In
the case of the first two categories, s.21 and s.22 allow for ap——peals by a person who is
not an applicant. This begs a fundamentally important question regarding appeals under
s.41(2)(a). Is it necessary to be an applicant in order to appeal or to apply to extend the

time for such appeal?

Section 47(5)

52.

As already mentioned, the respondents’ case is that, in addition to s.2(2), the appellants’
position was also governed by s.47(5)(b) of the Act. The relevant words of the provision
have already been set out, and do not require repetition. But it must be noted that s.47
does not set out any minimum or maximum time within which the Minister may issue a

s.47(5)(b) refusal after an un-appealed decision by an international protection officer.

Fair Procedures: Section 41(4), Section 63, and Section 77

53.

To complete this survey, three other provisions, s.41(4), s.63 and s.77, may also be
considered together, as they deal with a common subject matter. All make clear that the
Tribunal process laid down by the Oireachtas is to be governed by “fair procedures”. To
this end, s.41(4) provides that the Minister may, in consultation with the Chairperson,
and having regard to the need to observe fair procedures, prescribe proceedings for, and
in relation to, sub-section (1) regarding the holding of oral hearings. Section 63(1)
provides that the Chairperson of the Tribunal is to ensure that the business of the
Tribunal is disposed of “as expeditiously as may be consistent with fairness and natural
justice”. As well as “the need to observe fair procedures”, s.77, in turn, adverts to “the
need to ensure the efficient conduct of the business of the Tribunal”. 1t also provides for
time limits for appeals again, as a matter of fair procedures and to again ensure the

effective conduct of the business of the Tribunal.



54.

Thus, dealing with all three relevant categories of appeal mentioned in s.77, it is provided
that, in consultation with the Chairperson, the Minister may “prescribe periods for the
purposes of’ s.21(6), s.22(8), s.41(2)(a), and (the irrelevant) s.43(a), “and in doing so,
may prescribe different periods in respect of different provisions, or different classes of
appeal” (emphasis added). I emphasise the word “purposes” as it has a special meaning.
It does not simply deal with appeals procedure, but, specifically, the question of when
time begins to run for filing an appeal. The 2017 Regulations made under s.77, and
agreed between the Minister and the Chairperson, deal specifically with time limits, and

for applications to extend time.

The Regulations: International Protection Act, 2015 (Procedures and Periods for
Appeals) Regulations 2017, S.I. No. 116/2017

55.

56.

57.

Thus, by Statutory Instrument made under s.77, there are time limits, or “prescribed
periods”, for various forms of appeal. The time limit provided for in reg.3 of the
Regulations of 2017 for the purpose of s.41(2)(a) is “15 working days”. The appellants
should have filed their appeals within that time. They did not do so.

Significantly, the 2017 Regulations clearly provide for applications for extensions of time
for filing appeals. Thus, an applicant seeking an extension of time to file appeals of
various classes is to “set out the reasons why he or she was unable to bring the appeal
within the prescribed period, and request and extension of that period” (reg. 4(1)). Under
reg. 4(5)(a) and (b), the Tribunal is not to extend the prescribed period unless satisfied
that the applicant has demonstrated there were “special circumstances” why the notice of
appeal had been submitted after the prescribed period has expired, and that, in the
circumstances, it would be “unjust” not to extend that prescribed period. Even though, in
such instances, the time for lodging an appeal may have expired, it is noteworthy that the
individual seeking an extension of time is nonetheless referred to as an “applicant” in
Regulations 4(1), 4(2), 4(3) and 4(5). Like the appellants, such persons will obviously be
out of time. It is to be noted that neither s.77, nor the Regulations, refer to s.47(5)(b) of
the 2015 Act.

IX. The High Court Proceedings and Judgment Further Analysed
The High Court judgment can now be considered against this rather lengthy prologue. The

appellants sought a declaration that s.2(2) of the 2015 Act infringed their rights under the
Constitution, in that, as interpreted by IPAT, it barred their rights to apply to extend the
time to appeal; and sought declarations under EU law and the European Convention on
Human Rights ("ECHR").

Issues

58.

A “Facts and Issues” document agreed between the parties asked this Court to determine
whether the challenge to s.2 is misconceived, in that, the respondents argue s.47(5)(b) is
the “operative section”. This Court is asked to determine whether s.2(2) is in breach of EU
law, and/or unconstitutional, and/or incompatible with the State’s obligations under the
ECHR Act 2003. We are also requested to determine whether the challenge amounts to a
collateral attack on earlier decisions already made, but not challenged, and whether, in
the circumstances, the appellants are entitled to orders of certiorari in respect of the

impugned decisions.



The High Court judgment on the constitutionality of s.2(2)

59.

60.

61.

62.

63.

64.

The High Court judge dismissed the constitutional challenge. He held that the time limits
governing applications for appeal set by the Regulations of 2017 were “reasonable”. As
we will see, the Court of Justice of the European Union (“"CJEU") discussed time limits for

judicial review in Danqua, Case C-429/15.

But, as mentioned, the judge also held that, by the time the applications to extend time
had been made, the Minister had already made adverse findings under s.47(5)(b) on the
appellants’ applications for international protection, and under s.51, for leave to remain in
the State. Deportation orders had been made in each instance. On this basis, he held that
IPAT had correctly declined to deal with the applications to extend time, as it would have
been pointless to do so, as the Minister had already made adverse decisions under
s.47(5)(b) of the Act. On this basis, he held IPAT had correctly determined that any
appeal against the s.39 recommendations made by the international protection officers
would have been “moot or futile”, as the s.39(3) recommendations had been subsumed

by the Minister’s refusals under s.47(5).

But a core point of the ratio is that the judge held that, by reference to reg.4(5) of the
Regulations of 2017, the Tribunal had correctly determined that the appellants were no
longer “applicants” under s.2 of the Act. To apply for an extension of time, it was
necessary to be an applicant. This was a “complete answer”. The appellants had no cause

for complaint.

He concluded that the appellants’ aim was, effectively, to “reset the clock” so as to put
themselves back in a position where they could retrospectively invoke the statutory
appeals process. He held they had not availed themselves of that process, either within
the requisite time period, or prior to the Minister making a decision under s.47(5)(b) of
the Act. Thus, he held that the procedure which the appellants had sought to adopt was
unlawful, as they were seeking to engage in a collateral attack on valid orders already
made. While not explicitly said, one might almost infer that the judge would have been
inclined to reject Mr. A’s claim on discretionary grounds, based on misconduct, although

the same considerations did not arise to the same degree in Ms. B’s case.

I now consider how the High Court considered the issues. It is convenient to begin with

the judge’s findings on EU law.

X. The High Court Judgment on EU Law Issues
The judge was not persuaded that either the Procedures Directive 2005/85/EC, or its

successor, 2013/32/EU, insofar as applicable in this State, had any direct bearing on the
outcome of the cases. For ease of reference, this judgment contains references to Articles
of the 2005 Directive. He was of the opinion that neither appellant had been denied the
right to an “effective remedy” before a national tribunal under EU law. The enacting and
application of time limits which were reasonable had not rendered it “impossible or
excessively difficult” for the appellants to exercise their rights to an “effective remedy”

before the national court or tribunal.



65.

The judgment also contained an extensive survey and summary of EU case law involving
effective remedies and legal certainty. But, as the learned High Court judge himself
pointed out, none of the cases to which reference was made touches directly on the
precise issue of extension of time for an appeal, or the definition of “applicant”. 1 deal
with them somewhat more briefly than did the High Court judge. In my view, the main
area for discussion is not whether the relevant provisions are consistent with the
fundamental EU law principles of legal certainty or right to an effective remedy, but,

rather, with national law.

The Appellants’ Case in this Court on EU Law

66.

67.

The appellants’ case is that, in this context, the State is administering EU law and that,
while the State enjoys a wide margin of procedural autonomy, that principle is subject to
the two EU law requirements of effectiveness, equivalence of treatment and certainty.
They argued that a national procedural rule must not render impossible or excessively
difficult the exercise of rights conferred by the EU legal order, and that, where possible,
national provisions must be given a conforming interpretation. Counsel submitted to this
Court that there is a right to asylum under Article 18 of the Charter, and that this means
that procedures for seeking and addressing asylum claims must operate fairly. The Court
was referred to Article 20 of the Procedures Directive 2005/85/EC, which permits an
applicant who discontinues a claim, to apply to re-open it, and permits a late appellant to

request that their case be re-opened.

Article 39 of that Directive guarantees the right to an effective remedy, whereby
applicants for international protection can vindicate their rights. It provides that national
laws must lay down the conditions under which it can be assumed that an applicant has
abandoned or withdrawn his or her remedy (see Articles 39(1), (2) and (6)). The
appellants’ case is that the provisions of that Directive not only allow for time limits, but
also a facility for an effective remedy, including a facility to extend time. As to certainty,
the appellants contend that the governing time limits cannot be either so short as to
deprive an applicant of an effective remedy, nor can such law be wholly subjective, based

solely on when the Minister makes her decision.

Consideration of the EU Law issue

68.

69.

The question is whether the terms of the Directive, or any decided CJEU authorities, lead
to a conclusion that either s.2(2) or s.47(5)(b) of the 2015 Act themselves infringe EU
law. There is nothing specific in the Directive that addresses specifically how to treat
applications for extensions of time; it only states that applicants have a right to apply.

It is true that in Belgocodex SA v. Belgian State (Case C-381/97, 3rd December, 1998)
the CJEU affirmed the central place of legal certainty in the EU legal order. In Commission
v. Ireland (Case C-456/08), the CJEU affirmed the need for sufficiently precise, clear, and
foreseeable time limits, to enable individuals to ascertain their rights and obligations, and
to protect legal certainty. But these do not advance the appellants’ case to any significant
degree. I now address two other CJEU decisions which do bear some similarities to the

circumstances of these appeals.



Tall
70.

71.

72.

73.

74.

Abdoulaye Amadou Tall v. Centre public d’action sociale de Huy (CPAS de Huy) (Case C-
239/14) [ECLI:EU:C:2015:824] was cited to support the proposition that the Minister’s
s.47(5) and leave to remain decisions should stand suspended pending the Tribunal’s
determination as to whether to extend time, and that a s.47(5) decision could not pre-

empt such a decision.

In Tall, the applicant, who was living in Belgium, failed to file an appeal against an
adverse decision regarding deportation. The question arose whether, absent action on his
part, the Belgian Minister’s powers of deportation should be suspended, or whether,
rather, the Minister was entitled to continue the process through to its conclusion. The
applicant argued that the failure to suspend a deportation order contravened his right to
an effective remedy under Article 39(2) of the Procedures Directive, in circumstances

where it could be assumed that he had abandoned his application.

The CJEU noted that there had been amendments to the Belgian domestic law with
transitional provisions. These resulted in the fact that Mr. Tall’s appeal did have
suspensory effect, and that he was entitled to material assistance during the examination
of the issue. But the CJEU nonetheless held that it was bound to give a ruling on the
Article 267 reference. The interpretation of EU law was still relevant to resolving the
issue. The court noted that Article 39(1)(c) of the Procedures Directive obliged member
states to ensure that asylum applicants had the right to an effective remedy before a
court or tribunal against a decision not to further examine a subsequent application. In
Mr. Tall’s case, a decision had been made not to further examine his subsequent
application, following a preliminary examination, as provided for in Article 32(3) of the
Procedures Directive. Thus, Article 7(2) set out an exception to the obligation to permit

asylum applicants to remain in the member state pending examination of the application.

But the Court of Justice laid emphasis on the principle that it was open to Member States
to provide that an appeal against such a decision did not have suspensory effect. Article 7
of the Directive provided that it was in the very nature of minimum standards that
Member States should have the power to introduce or maintain more favourable
provisions for third country nationals than those set out in the Directive. The CJEU held
that an appeal would have suspensory effect if it had been brought against a return
decision which could have exposed the applicant to a serious risk of being subjected to

inhuman or degrading treatment. But no such question arose.

At best, Tall raises a question relating, but does not provide an answer, to this appeal. I
do not read the judgment as providing authority for the proposition that, once a person is
an applicant, that person necessarily remains an applicant for all purposes of EU law. Nor
does it provide authority for the proposition that, once made, the Minister’s decision
under s.47(5) of the Act, and decision to deport, should necessarily have been
suspended. Tall does not address the right to extend the time for an appeal. The
judgment does not determine the question whether IPAT’s decisions, in themselves,

deprived the appellants of an effective remedy, as a matter of EU law. Tall does, however,



does provide