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Lord Justice Pitchford : 

Introduction

1. It is common ground that by reason of his previous convictions the claimant was, from 7 March 2011, liable to have taken from him without his consent a non-intimate sample, pursuant to section 63(3B)(a) and (3BA)(a) of the Police and Criminal Evidence Act 1984 (as amended by section 2(7) of the Crime and Security Act 2010).

2. On 12 March 2013 the claimant was visited at his home by PC Woodcock and handed a letter dated 11 March 2013. The letter informed the claimant that he was requested to consent to the taking of a non-intimate sample. It concluded:

“You will be asked to consent to provide the sample. If you do not consent at this stage, we require you to attend a police station within 7 days. The time and date of your attendance can be discussed with the person delivering this letter.

At the police station, the sample may be taken with the authority of a police officer of the appropriate rank. If you fail to attend the police station as required you may be liable to arrest.”

In his first witness statement the claimant says that he was told by PC Woodcock that he “had to make arrangements within 7 days to provide a non-intimate sample to be placed on the Police National DNA Database”. He continued, “I was informed...that if I did not consent voluntarily to give a sample then I could be arrested and a sample could forcibly be taken”. The claimant did not give his consent.
3.
It is conceded on behalf of the defendant that the purpose of the request was to enable the defendant to compare the claimant’s DNA profile with those held by the police in connection with unsolved crime (section 63A Police and Criminal Evidence Act 1984 -  “PACE”). The effect, it is contended by the defendant, is to assist the detection of crime and to deter the commission of criminal offences by the claimant and others. There is an issue whether the terms of the letter amounted to a request only or to a requirement in the event that consent was not immediately forthcoming.

4.
On 13 March 2013 the claimant’s solicitors wrote a pre-action protocol letter challenging the ‘decision’. The letter claimed that the claimant had handed to them a  notice of a requirement to attend a police station under section 63A(3B) [sic] of the 1984 Act for the purpose that a non-intimate sample may be taken without his consent. In his reply the defendant confirmed that if the claimant did not consent to the taking of a sample he would be liable to arrest. On 19 March 2013 the claimant was notified that his appointment at the police station had been made for 26 March 2013. On 25 March 2013 the claimant filed his claim form. On 26 March 2013 Hickinbottom J granted an injunction restraining the defendant from exercising the power of arrest under paragraph 17, Schedule 2A of the 1984 Act. On 26 April 2013 Detective Inspector (“DI”) Ashman gave his authorisation for the taking of the sample as “necessary to assist in the prevention or detection of crime” and made a requirement that the claimant should attend a police station for the purpose of taking a non-intimate sample, under section 63(3B) and paragraph 11 of schedule 2A Police and Criminal Evidence Act 1984, by 5 pm Friday 3 May 2013. On 3 May 2013 Kenneth Parker J granted permission to proceed. This is the hearing of the claim for judicial review in which the claimant seeks an order quashing the decisions to make the requirement, a declaration that the decision to require the claimant to attend the police station and/or to take a sample was unlawful, and damages.


Grounds of claim

5.
The claimant contends that on 12 March 2013 and/or on 26 April 2013 the defendant unlawfully required the claimant to attend a police station for the purpose that a non-intimate sample could be taken without his consent. Art 8(1) of the European Convention on Human Rights (“ECHR”) required the defendant to accord respect for the claimant’s private life. Art 8 was engaged by the decisions: to ‘require’ the claimant to provide a non-intimate sample; to ‘require’ the claimant to attend a police station; to issue a threat to arrest the claimant if he did not comply; and to take or threaten to take a non-intimate sample without consent for the purpose of speculative searching and retention.

6.
It is conceded by the claimant that for the purpose of Art 8(2) the requirement was made for the legitimate purpose of the prevention of disorder or crime. However, his case is that for the interference to be lawful a fair balance must be struck between the right of the claimant to respect for his private life and the public interest in the legitimate aim identified. The claimant’s case is that the decision to make the requirement in the circumstances was disproportionate and, therefore, unlawful. In his witness statement of 25 March 2013 the claimant says that he was convicted of manslaughter (on 14 November 1984) in consequence of picking up a male friend in his car. The claimant drove to a car park where they were disturbed, he thought, by a security vehicle. His companion fled the car and “jumped over what I assume he thought was a low wall”. The deceased suffered injuries from which he died. The defendant has since recovered the statement under caution made by the claimant on 13 June 1984 at the time of the investigation. This statement was not available to the defendant at the time the decision was made to make the requirement to provide a non-intimate sample. It is, however, relevant to the credibility of the claimant’s assertion that the requirement was disproportionate and I would, exceptionally, admit the statement in evidence. In that statement the claimant said that he engaged in consensual sexual activity with a male who then asked for money. An argument ensued. Both men left the claimant’s car and they grappled with one another in the immediate vicinity of a wall about 4 feet 6 inches in height. In the course of the struggle the deceased went over the wall and fell some 25 feet to the ground below, suffering severe injuries from which he died. It was the prosecution case that the claimant had pushed the deceased over the wall. The claimant told the police in a subsequent interview that he could not remember whether he had pushed the deceased or not. He did not give evidence at his trial and he was convicted of unlawful act manslaughter. At paragraph 9 of his current witness statement the claimant says that before he surrendered himself to the police he “confessed everything” to his then partner (now his wife). His partner made a witness statement on 14 June 1984 in which she said that the claimant told her he had pushed the deceased over the wall. Two weeks later she retracted that statement.

7.
The claimant acknowledges in his witness statement that following his release from prison and well into the 1990s he was a heavy drinker “and prioritised my own selfish wellbeing over that of my wife and my children”. He said that he frequently went out with friends and acquaintances drinking and getting involved in petty crime. It was during this period that the claimant admitted being involved in the kidnap of “a friend” by taking him “into the country”. The claimant described this incident as “a stupid prank” for which, following conviction, he was sentenced to four months imprisonment.

8.
The claimant said at paragraph 13 of his witness statement that he turned his life around some 13 years ago. He commenced his own business and gave up drinking. His wife was diagnosed with a life-threatening illness some five years ago and he is now her sole carer.

9.
The claimant further contends that the manner in which the requirement to provide a non-intimate sample was made was, in any event, unlawful since it failed to comply with the statutory pre-condition that authorisation should be given by a police officer of the rank of inspector before the requirement was made. Although the authorisation may, other things being equal, justify a future requirement such as that made on 26 April 2013, the requirement made on 12 March was unlawful. However, it is said that other things are not equal. The claimant contends that the reasons given by DI Ashman for providing the authorisation failed to strike the balance required.

10.
Finally, the claimant contends that before the requirement was made to provide a non-intimate sample the defendant was bound, in order to ensure fairness and/or to render the demand proportionate, to provide him with the opportunity to make representations and this the defendant failed to do.

S v United Kingdom
11.
In S v UK [2009] 48 EHRR 50 the European Court of Human Rights (“ECtHR”) considered the applications of two British nationals who had been required to provide samples of their fingerprints and cellular material for DNA analysis under sections 61 and 63 of the Police and Criminal Evidence Act 1984 following their arrests on suspicion of criminal offences. Subsequently, they were acquitted, or the proceedings were discontinued. Section 64(1A), as inserted by section 82 Criminal Justice and Police Act 2001, provided that the fingerprints and samples might be retained but should not be used except for “purposes related to the prevention or detection of crime, the investigation of an offence or the conduct of the prosecution”. The applicants challenged the refusal by the police to destroy the samples. The Court concluded that the taking and retention of the samples constituted an interference with the applicants’ right to respect for their private lives under Art 8(1) [paras. 70-77; 78-86]. The Court was prepared to assume that the interference was authorised by law without considering whether the law was sufficiently accessible for the purpose of Art 8(2), but advised that the circumstances in which the power might be exercised and its scope should be the subject of detailed rules [99]. 

12.
The Court found that the intrinsically private nature of the data which the Government sought to retain required careful scrutiny of the measure which authorised retention and use of the data without the consent of the person concerned [104]. The importance of the fight against crime was acknowledged [105]. Relevant to the current dispute is the observation of the Court at paragraph [106]:

“106.  However, while it recognises the importance of such information in the detection of crime, the Court must delimit [sic] the scope of its examination. The question is not whether the retention of fingerprints, cellular samples and DNA profiles may in general be regarded as justified under the Convention. The only issue to be considered by the Court is whether the retention of the fingerprint and DNA data of the applicants, as persons who had been suspected, but not convicted, of certain criminal offences, was justified under Article 8, para. 2 of the Convention.”

The Court noted that the majority of European States which authorised the taking and retention of samples imposed a limit upon the period of storage in order to maintain proportionality with the purpose of collection [107-112]. The Court concluded that the power of retention given by section 64 was blanket and indiscriminate. The material could be retained irrespective of the nature or gravity of the offence of which the individual had been suspected. There was no provision for independent review of the decision against defined criteria, including factors such as the seriousness of the offence, previous arrests and the strength of suspicion [119]. Of particular concern to the Court was the stigmatisation of the individual stemming from the retention of samples from an unconvicted person. The presumption of innocence should be recognised [122]. The Court concluded:

“125.  In conclusion, the Court finds that the blanket and indiscriminate nature of the powers of retention of the fingerprints, cellular samples and DNA profiles of persons suspected but not convicted of offences, as applied in the case of the present applicants, fails to strike a fair balance between the competing public and private interests and that the respondent State has overstepped any acceptable margin of appreciation in this regard. Accordingly, the retention at issue constitutes a disproportionate interference with the applicants' right to respect for private life and cannot be regarded as necessary in a democratic society. This conclusion obviates the need for the Court to consider the applicants' criticism regarding the adequacy of certain particular safeguards, such as too broad an access to the personal data concerned and insufficient protection against the misuse or abuse of such data.”

13.
It is to be noted that the ECtHR did not consider the question whether a power to demand the taking of a non-intimate sample without the individual’s consent was a proportionate interference with the right of respect for his private life when that individual had in the past been convicted of serious offences. The present claimant challenges the proportionality of the requirement to submit to the taking of a sample by reference to the period of time since his last conviction, and relies upon the improbability, as he submits, that comparison with crime scene samples will disclose further offences committed by him. 

The statutory power
14.
Following the decision in S v UK, further amendments were made to section 63 PACE by the Crime and Security Act 2010. The purpose was to provide a scheme for the taking and retention of samples which complied with Art 8. Section 63(3B)-(3BC) applied to a person who had in the past been convicted of certain serious offences but from whom no sample had been taken or whose sample was insufficient or unsuitable for analysis. Further words were added by the Legal Aid, Sentencing and Punishment of Offenders Act 2012, schedule 24. As from 8 April 2013 the relevant parts of section 63 for present purposes read as follows:
“63.— Other samples.

(1) Except as provided by this section, a non-intimate sample may not be taken from a person without the appropriate consent.

(2) Consent to the taking of a non-intimate sample must be given in writing.
.......
(3B) Subject to this section, a non-intimate sample may be taken from a person without the appropriate consent if (before or after the coming into force of this subsection)—

(a) he has been convicted of a recordable offence, or

(b) he has been given a caution in respect of a recordable offence which, at the time of the caution, he has admitted, and 

either of the conditions mentioned in subsection (3BA) below is met.

(3BA) The conditions referred to in subsection (3B) above are—

(a) a non-intimate sample has not been taken from the person since he was convicted or cautioned; 

(b) such a sample has been taken from him since then but—

(i) it was not suitable for the same means of analysis, or

(ii) it proved insufficient.

(3BB) A non-intimate sample may only be taken as specified in subsection (3B) above with the authorisation of an officer of at least the rank of inspector.

(3BC) An officer may only give an authorisation under subsection (3BB) above if the officer is satisfied that taking the sample is necessary to assist in the prevention or detection of crime.

.......

(6) Where a non-intimate sample is taken from a person without the appropriate consent by virtue of any power conferred by this section—

(a) before the sample is taken, an officer shall inform him of—

(i) the reason for taking the sample;

(ii) the power by virtue of which it is taken; and

(iii) in a case where the authorisation of an officer is required for the exercise of the power, the fact that the authorisation has been given; and

(b) those matters shall be recorded as soon as practicable after the sample is taken.

(7) The reason referred to in subsection (6)(a)(i) above must include, except in a case where the non-intimate sample is taken under subsection (3B) or (3E) above, a statement of the nature of the offence in which it is suspected that the person has been involved.

(8B) If a non-intimate sample is taken from a person at a police station, whether with or without the appropriate consent—

(a) before the sample is taken, an officer shall inform him that it may be the subject of a speculative search; and

(b) the fact that the person has been informed of this possibility shall be recorded as soon as practicable after the sample has been taken.

(9) If a non-intimate sample is taken from a person detained at a police station, the matters required to be recorded by subsection (6) or (8B) above shall be recorded in his custody record. 

(9ZA) The power to take a non-intimate sample from a person without the appropriate consent shall be exercisable by any constable.

(9A) Subsection (3B) above shall not apply to —

(a) any person convicted before 10th April 1995 unless he is a person to whom section 1 of the Criminal Evidence (Amendment) Act 1997 applies (persons imprisoned or detained by virtue of pre-existing conviction for sexual offence etc.); or

(b) a person given a caution before 10th April 1995.

       .........” [emphasis added]

15.
Section 63A(1E) (inserted by the Crime and Security Act 2010, section 5) and section 63A(1)(a) and (b) (inserted by the Serious Organised Crime and Police Act 2005, section 117) provide authority to the police to check a non-intimate sample obtained under section 63(3B) with:

“(a) other...samples to which the person seeking to check has access and which are held by or on behalf of any one or more relevant law-enforcement authorities or which are held in connection with or as a result of an investigation of an offence; 

(b) information derived from other samples if the information is contained in records to which the person seeking to check has access and which are held as mentioned in paragraph (a) above.”
16.
The supporting power to require a person to attend the police station is given by paragraph 11 of schedule 2A to the 1984 Act.

“11 Persons convicted etc of an offence in England and Wales

(1) A constable may require a person to attend a police station for the purpose of taking a non-intimate sample from him under section 63(3B).

(2) Where the condition in section 63(3BA)(a) is satisfied (sample not taken previously), the power under sub-paragraph (1) above may not be exercised after the end of the period of two years beginning with—

(a) the day on which the person was convicted or cautioned, or 

(b) if later, the day on which this Schedule comes into force.

(3) Where the condition in section 63(3BA)(b) is satisfied (sample taken on a previous occasion not suitable etc), the power under sub-paragraph (1) above may not be exercised after the end of the period of two years beginning with—

(a) the day on which an appropriate officer was informed of the matters specified in section 63(3BA)(b)(i) or (ii), or

(b) if later, the day on which this Schedule comes into force.

(4) In sub-paragraph (3)(a) above “appropriate officer” means an officer of the police force which investigated the offence in question.

(5) Sub-paragraphs (2) and (3) above do not apply where—

(a) the offence is a qualifying offence (whether or not it was such an offence at the time of the conviction or caution), or 

(b) he was convicted before 10th April 1995 and is a person to whom section 1 of the Criminal Evidence (Amendment) Act 1997 applies. [emphasis added]

Schedule 2A, which was added by section 6(2) Crime and Security Act 2010, came into force on 7 March 2011. The alleged requirement of the claimant was made on 12 March 2013 or 26 April  2013. However, one of the claimant’s previous convictions was for manslaughter, and another was for kidnapping, both of which are qualifying offences under section 65A(2)(b) and (d) of the 1984 Act. Accordingly, the time restriction imposed by paragraph 11(2) of schedule 2A did not apply to the claimant.

17.
By paragraph 15 of schedule 2A the power may be exercised only when authorisation has been obtained:

“15 Requirement to have power to take fingerprints or sample

A power conferred by this Schedule to require a person to attend a police station for the purposes of taking fingerprints or a sample under any provision of this Act may be exercised only in a case where the fingerprints or sample may be taken from the person under that provision (and, in particular, if any necessary authorisation for taking the fingerprints or sample under that provision has been obtained).” [emphasis added]

18.
Consequential duties and powers are provided by paragraphs 16 and 17:

“16 Date and time of attendance

(1) A requirement under this Schedule—

(a) shall give the person a period of at least seven days within which he must attend the police station; and

(b) may direct him so to attend at a specified time of day or between specified times of day.

(2) In specifying a period or time or times of day for the purposes of sub-paragraph (1) above, the constable shall consider whether the fingerprints or sample could reasonably be taken at a time when the person is for any other reason required to attend the police station.

(3) A requirement under this Schedule may specify a period shorter than seven days if—

(a) there is an urgent need for the fingerprints or sample for the purposes of the investigation of an offence; and

(b) the shorter period is authorised by an officer of at least the rank of inspector.

(4) Where an authorisation is given under sub-paragraph (3)(b) above—

(a) the fact of the authorisation, and

(b) the reasons for giving it,

shall be recorded as soon as practicable after it has been given.

(5) If the constable giving a requirement under this Schedule and the person to whom it is given so agree, it may be varied so as to specify any period within which, or date or time at which, the person must attend; but a variation shall not have effect unless confirmed by the constable in writing.

17 Enforcement

A constable may arrest without warrant a person who has failed to comply with a requirement under this Schedule.”

Operation Nutmeg

19.
The request made to the claimant followed the formulation of Operation Nutmeg by the Home Office. Chief Officers were informed of the new powers given by the amendments to the 1984 Act by the Crime and Security Act 2010. Guidance was issued by the Association of Chief Police Officers (“ACPO”) dated July 2012. Operation Nutmeg was aimed at those who had been convicted of homicide or sexual offences after 1995 or, having been convicted of such an offence before 1995, subsequently were convicted of ‘recordable offences’. Those who were in prison and qualified by these criteria had been the subject of an earlier operation, Operation Sheen, which was completed in September 2011. At paragraph 3 of the Guidance the “Action to be taken” was described as follows:


“The purpose of this operation is to ensure that those convicted of Homicides and/or Sexual Offences have a confirmed DNA profile held on the NDNAD and is correctly shown on their PNC record. To achieve this, Forces will be supplied [with] details of subjects whose last known location is within their Force area. Each subject will need a risk assessment carried out to identify the high risk nominals and ensure that they are located and sampled at the earliest opportunity. The data supplied to Forces will have as much detail as possible, including the subject’s PNCID, last known address (as shown on PNC or from Phase 1 research) and an automated scoring matrix provided by PNC based on conviction history, arrest, imprisonment volumes and current age.”

20.
The defendant’s force was notified of 764 ‘nominals’ who appeared to fall within the criteria for collection of samples. However, of these, 137 were dead, were living outside the defendant’s force area, or had already provided a sample which produced a DNA profile. A further 22 nominals were eliminated on the grounds that they were ‘low risk’. A further 195 nominals were eliminated on the grounds of minimal risk (e.g. because their offences were no longer unlawful). Nineteen nominals could not be traced before the statutory cut off point. Apart from the claimant, the remaining 389 nominals had provided DNA samples by consent (although one has since claimed that his ‘consent’ was not voluntarily given).

21.
On 14 November 1984 the claimant was convicted of unlawful act manslaughter and sentenced to 3 years imprisonment. On 9 July 1993 he was convicted of kidnapping and sentenced to 4 months imprisonment. On 20 August 1997 he was convicted of driving with excess alcohol. On 26 July 1999 the claimant was convicted of an offence of using threatening words or behaviour, contrary to section 4 Public Order Act 1986. It is common ground that the claimant’s convictions for manslaughter and kidnapping qualified under section 63(3B). 

22. 
Appendix F to the Guidance contains a flow chart which purports to identify the sequence in which the power should be exercised. There is no requirement in the Guidance that the authorisation of a police inspector should be obtained before any step is taken. However, Appendix F also advises that when the person is located the relevant parts of the “non-intimate sample authority” should be read to him. This implies that the authorisation must already be in existence before any requirement under schedule 2A is made. However, Appendix L, which contains a form on which to record the result of the exercise, implies that authorisation would be obtained only after the requested person has arrived at the police station or been arrested. Consent and authority forms also imply that authorisation would be obtained after the person had arrived at the police station on request or under arrest.

23.
The letter handed to the claimant on 12 March 2013 was based upon a pro forma contained in Appendix G to the Guidance.
The defendant’s case

24.
The defendant concedes that the effect of paragraph 15, schedule 2A to the 1984 Act is that no requirement under paragraph 11 may be made to a person who does not consent to provide a non-intimate sample that he should attend a police station for the purpose of providing such a sample unless an officer of the rank of inspector or above has first given authorisation for the taking of the sample under section 63(3BB). By paragraph 16 of schedule 2A, once that authorisation has been obtained the officer must give to the person at least 7 days within which to attend the police station unless an officer of the rank of inspector authorises the earlier taking of the sample on the ground that it is required urgently for the purpose of investigation of an offence when shorter notice may be provided. By paragraph 17, only if the person fails to attend the police station pursuant to a requirement made under paragraphs 11 and 16 may an officer arrest him for the purpose of enforcing the requirement.

25.
The defendant further concedes that to the extent that the Guidance gives an impression of the statutory powers contrary to that described in paragraph 24 it is incorrect. 

26.
The defendant submits that on 12 March 2013 the claimant was requested to provide a sample but was not on refusal required to attend the police station. He was warned that the consequence of refusal may be a (later) requirement to attend the police station and arrest in the event of failure. Further, and in any event, the requirement was properly authorised and made by DI Ashman on 26 April 2013.

27.
It is submitted on behalf of the defendant that the collection of samples from those convicted of crime under the provisions above described is in accordance with the law and is necessary in a democratic society for the prevention of crime for the purpose of Art 8(2). In a review of the decision the issue for the Court is whether the collection of the claimant’s sample for the purpose of speculative checking against other samples and the retention of his DNA profile once produced is a proportionate exercise of the statutory power. Appropriate weight should be given to the judgement of a person with responsibility for the subject matter with access to special sources of knowledge and advice, but the task of the Court is not to review the merits of the decision (see Huang v Secretary of State for the Home Department [2007] 2 AC 167 at paragraphs 16 and 30). The test to be applied is not in dispute.

28.
As to the proportionality of the authorisation the defendant relies on the terms of the authorisation of 26 April 2013 and the witness statement of DI Ashman. The claimant is one of 764 offenders liable to be notified by the defendant under Operation Nutmeg. The claimant’s first conviction occurred when he was aged 17 years and his last when he was aged 41 years. He is now aged 54 years. He has been convicted of 25 offences following nine court appearances over a period of some 25 years. In his authorisation DI Ashman wrote:

“I have been shown [the claimant’s] witness statement in the judicial review claim...and I note that he says that, well into the 1990s, he would get involved in “petty crime” and that he “continued to drink and be stupid throughout the 1990s”. I suspect that he has committed further offences after DNA profiling became commonly used by the police and I believe that his DNA and DNA profile may be held by police in connection with an, as yet, undetected offence, whether as a result of his being responsible for the offence or present as a witness to it.

In my experience and belief, a man who has previously been convicted of serious offences, is far more likely to offend in the future than is a man of good character.

I am satisfied that the taking of the sample is necessary to assist in the detection of crimes that have been committed, whether by [the claimant] or where [the claimant] has been present and where identifying him will assist in identifying the perpetrator. I am satisfied that it is also necessary for the prevention of crime, both because [the claimant] is much more likely to re-offend, being a multiple offender, than a man of good character. The knowledge that his DNA is held by the police will provide a strong deterrence to him committing offences in the future, particularly serious ones where DNA profiling is likely to be of great value in any police investigation. If he does reoffend, the ability to match his DNA from the scene or victim of the crime will greatly assist in detection.

I have considered [the claimant’s] Article 8 right to respect for his private and family life human rights. The gravity of the previous convictions, particularly for manslaughter and kidnap, reinforce my view that the obtaining of this non-intimate sample without the appropriate consent is both necessary and proportionate, for the purposes and for the reasons set out above.”

29.
The notorious case of Attorney General’s Reference (No. 3 of 1999) (Baker) [2001] 2 AC 91 (HL), in which an improperly retained DNA profile was subsequently matched with a sample recovered from a victim of rape, demonstrates the importance of the collection of samples in the detection of serious crime. As at 31 March 2012 there were 158,191 unmatched crime scene profiles on the National DNA Database (“NDNAD”). During the year to March 2012, 61% of DNA crime scene profiles checked against the NDNAD produced a match. It must follow that the remaining 39% belong to persons whose profiles are not yet contained within the database. It is submitted that the logical first step in improving the rate of detection was to recover, in the course of Operation Sheen, samples from those serving longer term sentences of imprisonment. Of 376 prisoners profiled only six profiles produced a match with undetected crime scene profiles. While the claimant contends that this is a disappointing result which demonstrates the disproportionality of the exercise, the defendant responds that on the contrary these results are what one would expect: the 376 prisoners from whom samples were taken would have spent considerable periods out of circulation and their opportunity to commit other offences was for that reason reduced.

30.
The logical next step in the attempt to solve outstanding cases was to check crime scene profiles against those of individuals who have in the past been convicted of serious offences but who are no longer in custody. The claimant, along with 409 others in the defendant’s police area, fell into this category of offenders who were made the target of Operation Nutmeg. 

31.
It is the defendant’s case that the claimant’s offending history is such that a requirement of him to provide a non-intimate sample would be a proportionate interference with his right of respect for his private life. That the claimant’s profile is not already held on the NDNAD is an accident of timing. After 5 April 2004 any person convicted of any one of the offences committed by the claimant would expect his sample to be taken and his DNA profile to be retained indefinitely.

32.
The defendant does not concede that there was an obligation upon the chief constable to afford the claimant an opportunity to make representations before issuing the requirement to attend the police station. The inspector was required to make a judgement whether the requirement would be proportionate but the underlying facts were not in dispute. The claimant’s convictions were a matter of public record. There was no question that they would be re-published by the defendant. No stigma could attach to the taking of a sample on the ground on which the defendant relied. In the event that consent was given a sample could be taken in the privacy of the claimant’s own home.

Discussion

Date requirement made

33.
In my judgment the defendant’s letter of 11 March 2013, by the plain meaning of the words used, constituted a demand that in the event the claimant did not then and there consent to the taking of a sample he must attend a police station for the purpose of providing a non-intimate sample at a time within 7 days of the delivery of the letter. The alternative requires an approach to language which fails to recognise the plain meaning of the words, “If you do not consent at this stage, we require you to attend a police station within 7 days... [where]...the sample may be taken with the authority of a police officer of the appropriate rank”. In my judgment that demand was unlawful because it was made without prior authorisation by a police officer of the rank of inspector or above, contrary to paragraph 11(2) of schedule 2A to the 1984 Act.

34.
It is unsurprising that the demand was made without prior authorisation because the Guidance notes published by ACPO in July 2012 were seriously inaccurate to the extent that they implied that the requirement to an individual could be issued before the authorisation was given. Paragraph 15 of schedule 2A makes clear that the authorisation must be obtained first.

Requirement of 26 April 2013 

35.
That, however, does not resolve the present claim. It is the defendant’s alternative case that DI Ashman’s authorisation of 26 April 2013 made its own requirement that the claimant provide a non-intimate sample. It is therefore necessary to decide whether the claimant has established that DI Ashman’s requirement constituted an unlawful interference with the claimant’s Art 8 right to respect for his private life.


Interference with private life: Art 8(1) ECHR

36.
For the reasons given by the ECtHR in S v UK I accept that the requirement to provide a non-intimate sample for the purpose of producing a DNA profile for comparison with the 158,191 crime scene profiles held in the national DNA database constituted an interference with the claimant’s Art 8(1) right to respect for his private life. This much is not in dispute.


Proportionality of interference: Art 8(2) ECHR
37.
In S v UK the ECtHR recognised the importance of technological advances in the fight against crime. Its decision as to the proportionality of the retention of samples and DNA profiles was confined to the circumstances of that application. The applicants were to be treated as persons of good character. It was the indiscriminate reach of the statutory power (in particular, its tendency to stigmatise unconvicted persons who had come under suspicion) that rendered the retention objectionable. The amended powers are deliberately confined to particular categories of persons. We are concerned with those who were convicted of serious offences before it became commonplace to take samples for the production of DNA profiles for the investigation of crime. No stigma attaches to the claimant in the present case by reason only of the requirement to provide a non-intimate sample. His convictions for serious offences are matters of public record. The claimant is but one of 11,000 people who by virtue of their criminal antecedents were liable, depending upon their individual circumstances, to provide samples for the purpose of speculative checking against the crime scene database of profiles. The process of collection may itself be carried out in the privacy of the person’s own home when consent is given. When consent is withheld there is no public announcement of the fact that a requirement has been made.

38.
The attack upon the authorisation given in the claimant’s case is based largely upon the statistical improbability that the speculative check will reveal any information of value of the police. It is pointed out that of the checks so far made in the defendant’s police area as a result of Operation Nutmeg only two have resulted in positive matches, and in both those cases no further action has been taken. It is argued that these matches do nothing to suggest that in this respect there will be any significant improvement on the results of Operation Sheen. Even under the risk matrix provided in the Guidance notes the claimant is assessed as a low risk. There is no evidential foundation for the assertion made by DI Ashman that those who have committed serious offences are more likely to reoffend. The claimant argues that the absence of suspicion, based upon evidence, that he has committed any other offence renders the present exercise purely speculative and, for that reason, a disproportionate interference with his private life.

39.
It is argued on behalf of the chief constable that the claimant does have an offending profile which places him within a category of persons to whom the requirement could and should properly have been directed. On the claimant’s argument he could justifiably have objected in 1993 that he had been out of serious trouble for nine years but he proceeded to commit the offence of kidnap. He is still a comparatively young man. It is pointed out that the purpose of the exercise is to ascertain whether the claimant continued to commit offences after the date of his last serious conviction in 1993. The statistical probability of a match should not, it is submitted, be determinative of the issue of proportionality. By way of example, no-one doubts that it is appropriate to seek samples from arrested persons. However, only 2.2% of arrested persons are found to have provided samples which match a profile in the crime scene database. This compares with a “hit rate” of 3% among Operation Nutmeg targets in the Metropolitan Police area. The underlying justification for the exercise is the importance of the task of detecting crime, particularly serious crime.  Upon the information available to DI Ashman it was, it is submitted, a proportionate exercise of the statutory power to require the claimant to provide a sample. 

40.
I accept the defendant’s submission that the statistical probability that any one of the samples gathered would produce a match with the crime scene database is not determinative of the issue of proportionality. As Mr Basu points out on behalf of the chief constable the statistical chance that a crime scene sample will be matched by any one member of the population at random is only 0.25% but it is a safe inference that almost all of the crime scene sample collected in the UK would be matched by a member of that population. The Secretary of State for the Home Department was, in issuing policy Guidance for Operation Sheen and Operation Nutmeg, applying priorities based upon experience, namely that those who were proved to have committed serious offences in the past were more likely to be responsible for unsolved crimes for which crime scene profiles are now available. This was the experience to which DI Ashman was referring in his authorisation. In my judgment, acceptance of propensity to commit offences as a measure (albeit an imprecise measure) of probability in the detection and proof of further offences is now so widespread that the defendant was fully justified in placing weight upon it.

41.
I accept that there was before DI Ashman no evidence that cast suspicion upon the claimant in respect of any particular offence. If there had been he could have been arrested and immediately he would have become liable under separate statutory provisions (section 63(2A) and (2B)) to provide a sample from which a DNA profile could have been taken. I do not consider that the absence of specific grounds for suspicion renders the requirement disproportionate. It seems to me that the essential question for this court is whether the information before DI Ashman, without more, justified the requirement made. As Hickinbottom J observed in the course of argument, had it not been for the accident of timing of the development of the DNA technique the claimant would have provided a sample as a matter of course at the time of his arrest for serious offences. While it is true that there was evidence before DI Ashman that there had been a change in the claimant’s lifestyle at some stage after his last conviction for a serious offence, it seems to me that his conclusions (1) that the claimant may have committed other offences during the period of his admitted offending, and (2) that he may have committed offences after 1995 (in respect of both of which periods crime scene profiles may now be available) were justified. I consider that significant weight is to be attached to the legitimate interest in the detection of crime. I recognise that there is a theoretical deterrent effect in the knowledge by the claimant that the police are in possession of his DNA profile but, in my view, it is the objective of solving crime which provides the legitimate justification for the requirement in the present case. In my judgment, for the reasons I have given, DI Ashman’s conclusion that his requirement of the claimant to provide a sample was proportionate in the circumstances was correct. DI Ashman was fully justified in concluding that the public interest in the detection of crime outweighed the limited interference with the claimant’s private life.


Opportunity to make representations
42.
In R (L) v Commissioner of Police of the Metropolis [2010] 1 AC 410, [2010] UKSC 3, the Supreme Court considered whether there was a requirement to seek representations from the person affected in a different context. The Commissioner resolved to disclose in an Enhanced Criminal Record Certificate available to prospective employers information about the claimant, pursuant to section 115(7) of the Police Act 1997. The Court found that the decision to disclose amounted to an interference with the claimant’s Art 8(1) right of respect for her private life. However, the Court concluded that the need for disclosure in pursuit of the legitimate aim of the protection of children outweighed the prejudicial effects upon the claimant’s private life. Accordingly, the Art 8(2) qualification was met. As to the question whether the claimant should have been consulted upon the issue of disclosure, Lord Hope said at paragraph 46:
“46. In cases of doubt, especially where it is unclear whether the position for which the applicant is applying really does require the disclosure of sensitive information, where there is room for doubt as to whether an allegation of a sensitive kind could be substantiated or where the information may indicate a state of affairs that is out of date or no longer true, chief constables should offer the applicant an opportunity of making representations before the information is released. In R (X) v Chief Constable of the West Midlands Police [2005] 1 WLR 65 , para 37 Lord Woolf CJ rejected Wall J's suggestion that this should be done on the ground that this would impose too heavy an obligation on the chief constable. Here too I think, with respect, that he got the balance wrong. But it will not be necessary for this procedure to be undertaken in every case. It should only be resorted to where there is room for doubt as to whether there should be disclosure of information that is considered to be relevant. The risks in such cases of causing disproportionate harm to the applicant outweigh the inconvenience to the chief constable.”

At paragraph 82, Lord Neuberger added:

“82 In a nutshell, as Lord Hope has said, the issue is essentially one of proportionality. In some, indeed possibly many, cases where the chief officer is minded to include material in an ECRC on the basis that he inclines to the view that it satisfies section 115(7)(b), he would, in my view, be obliged to contact the applicant to seek her views, and take what she says into account, before reaching a final conclusion. Otherwise, in such cases, the applicant's article 8 rights will not have been properly protected. Again, it is impossible to be prescriptive as to when that would be required. However, I would have thought that, where the chief officer is not satisfied that the applicant has had a fair opportunity to answer any allegation involved in the material concerned, where he is doubtful as to its potential relevance to the post for which the applicant has applied, or where the information is historical or vague, it would often, indeed perhaps normally, be wrong to include it in an ECRC without first giving the applicant an opportunity to say why it should not be included.” 

43.
In the claimant’s case, on 12 March 2013 there was no issue of disputed fact or any issue as to the reliability of an informant or any doubt about the interval of time since the claimant’s last conviction. The sole question was whether the claimant’s admitted convictions justified a requirement to provide a sample notwithstanding the interference with the claimant’s private life. Parliament had already set the qualifying criteria. The first stage was a request to provide a sample with consent. Had the claimant wished to provide reasons why it would be, in his particular case, unreasonable or disproportionate to make the request (such as exceptional personal circumstances) the inspector would have been under a duty to consider them before making his decision whether to authorise the requirement to attend the police station for the purpose of taking a sample. I do consider that the better course is to provide the person to whom the request is made with the opportunity to respond. However, I have already indicated my view that the requirement made on 12 March 2013 was unlawful and therefore of no effect. Subject to my Lord’s view, we are concerned with the position as it was on 26 April 2013 when DI Ashman issued his authority and requirement. By that stage the claimant had submitted his witness statement in support of his claim that the interference with his private life by means of a requirement to provide a sample was unlawful. The claimant’s evidence was considered by DI Ashman before he made his decision. I do not accept the claimant’s submission that he may have said more had he known of the underlying reasons for seeking a sample. The resolution of this dispute has depended upon the assessment of facts which were largely undisputed and which the claimant had a full opportunity to address. In my view, it is not demonstrated that the claimant’s Art 8 rights were not properly protected.


Conclusion
44.
I have concluded that the requirement of 12 March 2013 was unlawful but that the requirement of 26 April 2013 was lawful. Upon the main issue of proportionality the claim has failed. I would therefore dismiss the claim.

Mr Justice Hickinbottom

45. I agree with my Lord, Pitchford LJ, that, whilst the 12 March 2013 requirement was unlawful, the focus of this claim is on the lawfulness of the 26 April 2013 requirement by the defendant that the claimant attend the police station to give a DNA sample; and that that issue turns on whether the requirement was appropriate and proportionate in the face of the claimant’s article 8 rights.

46. The issue requires the court to consider (i) the extent of the interference with the claimant’s article 8 rights caused by the requirement to give a DNA sample; (ii) the value of him giving a sample in achieving the legitimate aim of the statutory scheme, in this case of detection and reduction of crime (including the protection of the article 8 and other rights of actual and potential victims); and (iii) whether, in the light of that value and all other relevant circumstances, the interference is appropriate and proportionate.  The question of whether it is appropriate and proportionate is one to be determined by the court, which accords an appropriate margin of appreciation to the chief constable, measured in the light of the fact that Parliament has entrusted the primary decision-making to him and those to whom he delegates the task.

47. Pitchford LJ has set out in clear terms the extent of the interference with the claimant’s article 8 rights that the requirement imposes, and the value of the requirement in the context of the statutory scheme particularly so far as the detection of crime is concerned.  For the reasons he has given, I too consider that the requirement of 26 April 2013 was appropriate and proportionate, and, speaking for myself, clearly so.

48.
Consequently, I too would dismiss this application.  

