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PART 1:  SUMMARY



Two brothers, now teenagers, came into local authority care as infants and were in due course freed for adoption.  After a time, the search for adopters was abandoned, but the freeing orders were never discharged and all links with the boys’ family were cut.  They remained under the freeing orders for 11 years, moving from foster placement to foster placement and becoming increasingly unsettled and disturbed.  Their experiences are described in part 2 of this judgment.  They have suffered irreparable harm, reflected in declarations now made under the Human Rights Act 1998.  

	Over the years, the local authority defaulted on its duties towards the children and its independent reviewing system did not call it to account.  The matter was never returned to court as it should have been and as a result the local authority’s actions did not come under independent scrutiny.  


	Nationally, there are other children who remain under unsuccessful freeing orders or placement orders.  This case suggests that (1) those cases may need to be identified and reviewed to ensure that these children are not being disadvantaged as a result of their incorrect legal status, and (2) there is a pressing need for the independent reviewing system to work more effectively than it did for these boys. 


	The information lying behind the parties’ submissions on these issues appears in Part 3 of the judgment, which is included for its relevance to social work practice and current developments in the family justice system.      






PART 2: THE BOYS’ STORY


INTRODUCTION


These proceedings concern two brothers, A (16) and S (14).  In February 1998, when they were aged just 2¾ and 6 months old, they went into the care of Lancashire County Council (LCC).  Their parents had separated, their father was homeless, and their mother had abandoned them.  LCC were responsible for them for the next 14 years, but unfortunately did not succeed in finding them a new family.  Freeing orders, made in 2001, remained in existence until this hearing in 2012.  In A’s case, his foster carers (Mr and Mrs SG) have now become his special guardians.  For S, a family placement is not possible and he lives in a children’s home under a care order.  

	LCC has agreed a special guardianship support package for A and presented a care plan for S.  These are detailed documents that commit significant support to both boys for the foreseeable future and end the welfare aspects of the proceedings.  


	In the light of what has happened, Human Rights Act proceedings have been taken by A and S against LCC and one of its employees, an Independent Reporting Officer, Mr H (to whom I will refer as ‘the IRO’).  


	The history, recorded in a staggering 19,000 pages of social work records, is undisputed, as are its legal repercussions.  LCC and the IRO accept that they have breached the boys’ rights under Articles 8, 6 and 3 of the European Convention on Human Rights and Fundamental Freedoms 1950.  Declarations, set out below, have been made, and the boys will now seek damages for negligence and breach of statutory duty by separate civil action.  At the same time, any claims for damages under the Human Right Act will be transferred to the Queens Bench Division.


	This judgment summarises A and S’s story.  The Guardian does not exaggerate when he refers to the ‘havoc’ in the children’s lives and refers to the plans for permanence as having amounted in reality to ‘permanently looked after disruption’.  


	These boys have suffered real, lifelong damage and they are now entitled to demand an effort of understanding.  This has become important to A, who attended the hearing in the hope that lessons might be learned for the benefit of other children.  When he was recently asked what improvements he thinks could be made to the system in which he spent his childhood, he replied: “FOR THE IMPORTANT PEOPLE TO LISTEN TO US.”

One lesson is that the legal status of children in care has welfare consequences.  If the court has authorised a local authority to look for an adoptive home under a freeing order or a placement order, all energies will be directed towards achieving that outcome, with the maintenance of family ties a much lower priority.  That is, in the current jargon, the direction of travel.  But if adoption is not possible, the direction changes.  The child will not be losing membership of his birth family and the question of what family connections (if any) are in his interests needs to be reviewed.  


In this case, the destination changed from adoption to long term fostering, but the local authority did not react.  It did not apply to return the children’s status to being children under care orders and it kept its back turned on the birth family.  The result was that these children, who were very young when they went into care, lost their links with their birth family without gaining a family of their own.

LCC’s reviewing system did nothing to correct this.  The role of the Independent Reviewing Officer can be compared to that of the Safety Officer, or Quality Control Supervisor within the local authority organization.  In this case, no one carried out these essential tasks.  

There are a number of other children who remain under freeing orders over six years after they were abolished and a greater number who are under failed placement orders that have not been revoked.  I will send a copy of this judgment to the Children’s Commissioner, so that she can consider whether any action is needed to protect the situation of other children.  

OVERVIEW

(1)	A and S were born in 1995 and 1997, the third and fourth children of 	their mother.
	
	They were removed by social services in February 1998.


	In March 1998, within a month of their removal, their father died of an overdose.


	Their mother was later convicted of wilful neglect and had limited contact over the next two or three years.


	Care orders were promptly made in October 1998 and the boys were placed with a paternal aunt, Aunt D, a single woman with six children of her own and little support.  The placement broke down after a year and the children re-entered foster care.


	Although it was by now clear that at the time there was no available placement within the birth family, another year passed before LCC applied to free the boys for adoption in November 2000.  Freeing orders were made in March 2001, ending the boys’ membership of their birth family.  By this time A was 5¾ and S 3½.


	All contact with the boys’ extensive birth family then stopped.  The mother did not take up farewell contact.  The boys had farewell contact with their older half-brother in May 2002 and their older brother in August 2002.    


	For nine months in 2001/2002, the boys were placed with abusive foster carers, Mr and Mrs H, from whom they were removed after the police became involved.  


	In December 2002, the boys’ mother, who had at one point agreed to the plan for adoption, applied to revoke the freeing orders, but she withdrew her application in March 2003 in the face of opposition from LCC and the Children’s Guardian.  


	In July 2002, they were placed with foster carers, Mr and Mrs B, where they remained until February 2008 and achieved some stability.  


	No adoptive family was ever found and in March 2004 LCC formally abandoned the plan for adoption.  However, it never applied to revoke the freeing orders, meaning that in the ten years since the making of the order, the boys had no natural person with parental responsibility for them.  Children in this position are sometimes described as ‘statutory orphans’.  


	The placement with Mr and Mrs B ended in February 2008, when Mrs B assaulted A with a belt.  The boys were then removed and Mrs B later pleaded guilty to assault and was placed under a supervision order. 


	In July 2008, the boys, who were then aged 13 and 11, moved to live with Mr and Mrs SG.  A and S were by now deeply distressed and disturbed and showed formidably challenging and sometimes violent behaviour.


	In June 2010, S’s behaviour became too much for the SGs to manage, and at their request he did not return from a period in respite care.  In October 2010 he was placed in a children’s home, and in February 2011 he moved to his current children’s home.  


	By May 2011, the relationship between LCC and the SGs had been fractious for some time.  Following a discussion with A, but not with the SGs, who had by then been looking after him for almost 3 years, LCC decided to move A to a children’s home.  At the same time, LCC removed another foster child who had been living with the SGs, which further unsettled A.   


	A (now 16) then went to a solicitor for advice on how LCC could be stopped from moving him.  She negotiated an agreement that he would not be unilaterally moved and proposed that LCC should apply to revoke the freeing order.  When it did not do that, A himself applied to the High Court.  LCC then issued a revocation application in respect of S.     


	In the 12 years between 1999 and 2011, each boy was the subject of some 35 Looked After Children (‘LAC’) reviews – also referred to as Children Looked After (‘CLA’) reviews.  Between September 2006 and March 2011, the IRO (Mr H) chaired 16 such reviews.  


	The boys have had major placements, emergency placements, temporary placements, respite placements and respite for respite placements


	In summary, A (16) has had no fewer than 12 main placements during his lifetime, of which 7 lasted for less than a year and 5 lasted for between a year and 5½ years.  During this time, he has been placed in respite care 36 times, with 19 different respite carers.  In one 18 month period beginning when he was 10, he went to 8 different respite carers.  A has moved backwards and forwards between placements of all kinds no less than 77 times in his 16 years of life.


	S (14) has had no fewer than 16 main placements during his lifetime (12 with A and 4 without him).  Of these, 10 lasted for less than a year and 6 lasted for between a year and 5½ years.  During this time, he has been placed in respite care 40 times, with at least 22 different respite carers.  Like A, in one 18 month period beginning when he was 9, he went to 8 different respite carers.  Overall, S has moved backwards and forwards between placements of all kinds no less than 96 times in his 14 years of life.


	According to a LAC review record, in October 2001, when A was just 6, his understanding of a mother and father was that “they change”.  


	The task of charting this sad narrative has been made easier by the co-operative approach of the parties.  As a result, the only oral evidence required at the hearing was brief testimony by the IRO.  It has been a considerable achievement upon which I congratulate the parties and their advocates.


	I also acknowledge the thought that the Children’s Guardian, Mr Doherty, has given to the boys’ situation.  As can be seen from the frequency with which I record his views, I have found them very helpful.



DETAILED HISTORY


	The boys’ mother (‘M’) has four children: 


N (22)		S1 (17)		A (16)		S (14)

	N’s father is a Mr M, while the other three boys share the same father, M’s late husband (‘F’). 


	The family came to the attention of LCC in January 1998 because of domestic violence between the parents and the children being left with unsuitable carers.  The parents had separated.  The four children were moved to the care of relatives by the police on 21 February 1998 when M abandoned them.  She failed to return for five weeks and was untraceable. 


	N was then placed with his father (Mr M) and the three younger boys were placed in foster care.  A and S stayed with three sets of short term foster carers between February and September 1998.  


	On 19 March 1998, F took a fatal overdose of antidepressants, which caused him to die of a heart attack. The coroner recorded a verdict of accidental death.


	Proceedings were issued by LCC in the Family Proceedings Court on 2 April 1998.  M failed to engage.  Relatives were assessed and one, Aunt D, was matched as a suitable carer for 3-year-old A and his 13-month-old brother S, while another aunt (Aunt C) looked after S1.  The boys were placed with Aunt D on 18 September 1998. 


	A care order was granted on 19 October 1998 on the basis of the placement with Aunt D.  A and S remained there until 1 October 1999.


	In July 1999, M remarried.


The aunt’s position

Aunt D has filed a statement in these proceedings.  She describes how the children were neglected by their parents and placed with her after a period in foster care.  She was rehoused, but she had eight children to look after.  A (aged 4) already had behavioural problems and was soiling himself.  His school could not cope with him.  Aunt D only had child benefit for the children.  She had help from LCC with items such as beds, but it was a struggle.  She herself was grieving the death of her brother, who she had found after his death.  Her mother, who had given good support, was then diagnosed with cancer.  She had no respite.  She told social services that she was not coping and the boys were taken away, with everyone crying.  She was told that they would be adopted, and until 2011 she thought they had been.  Later on, after the death of her mother, and with an improvement in her own circumstances, she asked social services if the boys could return to her care.  She was told that they were happy where they were. 

	In 2011, A and S sought her out and she has had some contact with both boys since then, and hopes that this will continue.


	Aunt D says that she is devastated to learn that the boys had had so many moves, but nonetheless supports their present placements.  She bought the boys St Christopher’s medals on behalf of their father, but these were lost sometime in the course of their many moves.


Return to foster care

In October 1999, when A was aged 4½ and S aged 2, they were placed with a new foster carer.  In November 1999, she became unwell and they moved to a pre-adoptive foster placement with Mrs and Mrs D, where they remained until September 2001.  A LAC review in November 1999 described A as a confused and distressed little boy who was being assessed for a statement of special educational needs.  Repeated changes of carer and of social worker were noted. 

	In November 1999, M co-operated with the adoption process to the extent of providing information and signing forms for the boys to have medicals, but in March 2000, she withdrew co-operation.


	In May 2000, LCC received a complaint about the mistreatment of two children fostered by Mr and Mrs H (who were later to become A and S’s carers), but it decided that there was no evidence to justify stopping placing children with them.


	In August 2000, LCC’s Adoption and Permanence Panel recommended that the boys be placed for adoption together.  The plan was for no contact to M, but for contact with their brother S1 and with paternal family members.


	In September 2000, M pleaded guilty to four counts of wilful neglect of a child, one count in respect of each of her children.


	In November 2000, LCC applied for orders freeing A (5½) and S (3) for adoption and on 19 March 2001 those orders were made.  M’s consent was dispensed with on the ground that it was being unreasonably withheld.  


	The Children’s Guardian at that time described A as a very confused child, with little idea of his relationship to people in his life, and who members of his family were or how they fitted in.  His disrupted early years meant that he found it difficult to form attachments.  Of S, she wrote: “Given the number of moves he has experienced at a time which is crucial for the formation of attachments, it is not surprising that S demonstrates behaviour which is indicative of insecure attachment. He is indiscriminately affectionate towards people he does not know. He readily approached me and wanted to sit on my knee within minutes of me arriving at the foster home and wanted to be physically close to me. On my departure he asked if he could come home with me.” 


	As it was, back in 2001, Mrs and Mrs D gave notice, and on 8 September 2001 A and S were placed with Mr and Mrs H.  Extraordinarily, LCC says that the transfer of the children to the H’s care arose from a private agreement between the D’s and the H’s.  Nonetheless when it came to its attention, it maintained the placement.


The placement with Mr and Mrs H

	On 1 November 2001, when the boys had been with the Hs for a few weeks, A (6) told a parent helper at school that he did not want to go home because Mrs H smacked him.  The complaint was investigated and closed with no action being taken.


	On 5 April 2002, a contact worker attended the H’s home to collect another child.  She saw A and S, dressed in underpants and standing against a wall as a punishment for fighting.  They remained there for the ten minutes she was in the home.


	On 15 April 2002, M attended a LAC review.  She said that she wanted to resume care of the children, and had been to solicitors.   The review noted that every adoption agency in the country had been approached without success and that S urgently needed long term stability.


	On 29 April 2002, S was seen at school with a cut under his nose that needed four stitches.  Mrs H had no explanation.


	On 8 May 2002, A (7) reported that Mr and Mrs H’s 12 year old daughter had ‘snogged’ him and touched his ‘widgey’.  LCC was informed.  The social worker established that the girl admitted the touching, but the boys were left in the placement.


	On 21 May 2002, the boys, who were 7 and 4, had their last contact with their half-brother, N, who was 12.   


	On 18 June 2002, the boys’ school made a referral to social services, saying that they arrived hungry and with unappetising lunches.  The Hs appeared very strict and had telephoned the school to say that they were keeping the boys off school because they had been naughty.  A had said that he had been forbidden from getting out of bed at night and had had to urinate in a drawer belonging to one of the Hs’ own children so as not to wake anyone.  


	A social worker visited.  She found the boys to be tired and anxious and being kept off school in a state of undress as a punishment.  A said that they had been made to stand against a wall for a long time on the previous night, and that that morning they had to stand against the wall in their underpants.

 
	The children were removed from Mr and Mrs H on 19 June 2002, after social workers had a strategy meeting with the police.  They were placed in a foster home for five days with a couple known as Mr and Mrs M; during this time, A was heard to tell S that if they were good, this family might decide to keep them. 


	It then transpired that Mr H had been accused of sexual abuse by a female foster child who had been living in the home at the same time as A and S.  He was subsequently convicted of sexual offences against that child and received a sentence of three years imprisonment.


The placement with Mr and Mrs B

	On 25 June 2002, the boys were placed with Mr and Mrs B, where they remained for 5½ years. 


	On 22 August 2002, the boys, who were 7 and 5, had their last contact with their brother S1, who was then 8.   


	This marked the final step in the eradication of family members from the boys’ lives.  They have not seen their mother since 2001 or either of their siblings since 2002.  Until recently, they had not seen their Aunt D since 1999.  The only contact that was supposed to happen was twice yearly indirect contact, very little of which seems to have taken place.


	In October 2002, A was recorded as being very keen to stay in touch with his siblings.  It was recorded that S “wants to be mothered”.


The search for adopters

Since late 1999, LCC’s plan had been to find the boys an adoptive home, but it was not until August 2000 that this plan was endorsed by the panel.  Efforts to find adopters in 2000 and 2001 failed.  By the end of 2001, LCC noted the significant delay in placing the boys.  By October 2002, a family finding target of 4 months was set.

	In October 2002, the Ms (who had looked after the boys for five days after they were removed from the Hs) approached social services expressing interest in looking after them long-term.  They renewed the request in November 2002.  LCC said that this would be of interest if an adoptive placement was not found, but in the event nothing came of it.  


	M, whatever her earlier behaviour towards the children, had maintained communication with LCC and taken up contact until the freeing orders were made.  On 2 December 2002, she applied for the orders to be revoked, the boys not having been placed within a year of their having been made.  


	In March 2003, possible adopters were identified, and introductions were planned, but by April 2003 they had pulled out.  


	On 22 April 2003, M withdrew her application to revoke the freeing order.  The previous Children’s Guardian had written a report recommending that the application be dismissed, but presciently adding: “I would be concerned about the children’s legal status in the future should no adoptive placement be found for the boys.  They would in reality be existing in something of a legal limbo.  I understand that should this situation arise, the High Court has power to grant leave to the adoption agency to revoke the freeing orders.  The Local Authority could at the same time seek Care Orders.  If such orders were granted the Local Authority would have the same duties and responsibilities towards A and S as it would towards any other child in its care.”  


	From this, LCC clearly had notice of what ought to happen if its plan did not succeed.  In fact, by September 2003, it was already reconsidering the plan for adoption as no adopters had been found and the boys were settling with Mr and Mrs B.  


	Aunt D was unaware that the matter had been back before the court at all.  In March 2012, she told the current Guardian that “she was never approached or contacted at any stage, but was very firmly of the view that by the time of the Freeing Order revocation she would have been able to offer a permanent home for the boys and felt that they had been denied a (paternal) family and aunts, uncles and cousins who would have been there for them as they are now.” 


Abandonment of the adoption plan

On 10 March 2004, the panel recommended that LCC change the care plan from adoption to long term fostering and return to court for the freeing order to be revoked.  For some reason this recommendation was not endorsed by the agency decision-maker until July 2004.

	The search for adopters was thus abandoned at a time when A was 7 and S was 6.


	In the course of the 7 years from April 2004, there were 37 LAC reviews.  On each occasion the chair recorded that LCC were going to apply, or in some cases had in fact applied, to revoke the freeing order.  The fact that it never actually happened passed without comment. 


	From the outset, the Bs, who had been looking after the boys for two years, had made clear that they did not want to consider adoption.


	A review of the records shows that LCC initially considered that the boys were appropriately placed with the Bs, but that concerns surfaced from time to time.  Both boys were showing some sexualised behaviour and the Bs were unwilling to give them rooms of their own, though space was available.  By December 2005, the situation was described as “very fragile”, with Mrs B very distressed and at times quite irrational.  The boys were frequently going to strangers for respite care for periods of between two days and two weeks.  Referrals were made to CAMHS and for psychological assessment of S.


	In January 2006, M updated her contact details with social services.  In March 2006, A (10) said he wanted to see her and N, but was told it was not possible.    


	In September 2006, Mr H became the boys’ Independent Reviewing Officer.  By this stage it was recorded that M’s circumstances had improved.  She was living in a suitable property, had regular employment, and had taken over the care of N (16), whose placement with his father had broken down.


	By February/March 2007, it was recorded at a LAC meeting that the placement was meeting S’s needs to a high standard but that A was behaving in a challenging way at home and at school, and that the Bs needed regular respite care.  However, in July 2007, the placement was described as “as positive as ever”.  


	In January 2008, there were discussions with the Bs about caring for the boys under residence orders.  Both boys were keen on the idea.  On 28 January 2008, A (12) said that he was happy in the placement and glad that “Mam” (Mrs B) would always look after him and S.


	A week later, on 5 February 2008, A told friends that Mrs B had hit him with a belt.  He was medically examined and found to have marks on his bottom consistent with being hit multiple times with a belt.  The boys were removed. 


	Removal from the Bs was extremely traumatic for the boys.  They were taken away late at night and were not allowed to speak to the Bs afterwards because of the criminal investigation.  S was distraught.  He said that Mrs B had held him under the water after he had run a cold bath by mistake.  He could not understand why she had hurt A or given him a cold bath.  He told the social workers that he loved Mrs B and begged them to contact her to say he was sorry so that he could return to her care.  A said that he had lots of happy times in the Bs care and could not understand why they had hurt him and S.  A said he would never want to return to their care as he would be afraid.   The boys’ journey to their next placement was highly emotional and their next carers described the situation as “tragic”. 


	The LCC review records this of the placement with the B’s: “[They] were experienced and competent carers, and all involved with A and S believed, up until February 2008, that the placements were positive, settled and happy... Both A and S were receiving therapy sessions during their placement. I believe these were supported well by [the Bs].  A clear structure and boundaries were in place in placement with incentives for positive behaviour which the boys appeared to respond well to. A and S were secure and fully integrated into their family.  [The Bs] encouraged good manners and worked on training good habits and tidiness.”  


	The Guardian comments: “The incident led to the Bs having to stop fostering. It was a rescue A and S did not necessarily want and the disruption and destruction became apparent in their regressed behaviour and insecurity.”  


	In January 2009, Mrs B pleaded guilty to assaulting A and was placed under a supervision order.


Another transitional placement

The boys remained with new professional carers for 5 months.  The carers described them as having very high levels of need indeed, and believed that they needed separate long term placements, as A tended to overpower S.  S also resented the fact that the placement with the Bs had broken down, as he saw it, because of A.

	In May 2008, A (13) was described as quite an angry young person, who would like to live with his birth family and was very confused.  In July 2008, he was recorded as needing therapy and as having intense temper outbursts.  


Placement with the SGs

	On 28 July 2008, A and S went to live with Mr and Mrs SG.  A has remained there, while S left after two years.


	Of this move, the Guardian writes: 


“By July 2008 when A and S moved to the [SGs], the stress and accumulated anxiety of another placement move (either their 16th and 14th main placement or with respite included, their 41st and 39th) was little short of trying to ask the [SGs] as foster carers to manage a runaway express train into a siding without a collision.

S was almost 11 years old and A 13 years old. They were bigger, hormonally imbalanced and unused to the very different new style of carers they now found themselves with.  They would still have unresolved feelings about the abrupt loss of their former home with [the Bs].  The [SGs] had little real information as to the boys’ history of disrupted placements and there was a new Social Worker… who had not met the boys before.”  
 
	A has thrived in this placement, although he has tested the commitment of the SGs to the limit, including by assaulting them and seriously damaging the family home.  At different times both boys have threatened to kill themselves.


	In December 2008, A and S’s latest social worker was allocated to their case.  In February 2010, she recorded that A was settled in the placement and had developed positive relationships with the SGs and their family.  


	It is therefore baffling to read in the record of a LAC review in March 2010 that LCC’s preferred placement for A was with different in-house foster carers.  This seems to have been because of concerns felt by the social workers about the SGs’ level of co-operation with LCC.


A and S separate

	Throughout their lives, the children’s only constant relationship has been with each other, even if it has often been rivalrous.  


	From the start of his placement with the SGs, S said that he wanted to see his birth family.  He assaulted the foster carers on occasions and his behaviour was so challenging that the SGs and the school were in real difficulties. 


	On 26 May 2010, S went for a period of respite care from which, at the request of the SGs, he did not return.  S was confused about why his placement had come to an end.  


	Since then A and S have lived separately, but see each other for organised contact of variable quality. 


	S remained with his respite carers (who themselves needed periods of respite) until September 2010, when he went to a children’s home.  He remained there until February 2011, when he moved to his current children’s home.


	Even that move has not been without additional stress.  No sooner had S arrived at the home than LCC, faced with budget cuts, began to consult about closing it.  The Guardian writes:


“In my opinion, S’s ability to learn, concentrate and respond to tasks was considerably hampered by his anxiety and stress from not knowing if his children’s home was to close. When I saw him at [the home], both he and staff were anxious about the impact the closure may have on him and the other small group of children affected.”  

LCC has now confirmed that it will not be closing this home, but is reducing its residential provision in the county.  As a consequence a staff redeployment programme is on-going.

	In February 2011, when the SGs were away on holiday without A, S and A made contact with their Aunt D.  They were invited to a family wedding some weeks later, and S attended.   

	In March 2011, an incident took place during which A assaulted the SGs.  The social worker met A on 22 March, at which point he was saying that he wanted to move on.  She started the process of finding a new home and identified a residential placement.  However, by 5 May, matters had settled down and A was saying that he was happy and wanted to stay where he was.  Despite this, on 12 May, the social work manager decided to give notice to end the placement.  There was no discussion or joint planning between LCC and the SGs at any stage about such a significant decision, nor was any concerted action taken to support A’s placement and avoid yet another move for him.


	On the same day, 12 May 2011, the boys’ mother happened to leave her new address at social services’ reception.  No contact was made with her at the time, indeed LCC apparently had considerable difficulty in finding her once these proceedings began.  


Matters come to a head

	On 27 May 2011, in a very distressing scene, the police and a social worker attended at the SGs’ home to remove A’s foster brother, L (14).  L refused to leave and ran away before being found and placed elsewhere.  A says that the social worker said that after the Bank Holiday weekend he too would have to move.  


	A was so concerned that he made his way to a solicitor’s office before office opening hours on the first working day after the Bank Holiday.  He spoke to a solicitor, telling her that he was freed for adoption (which she understandably thought highly unlikely).  She then obtained assurances from LCC that A would not be removed before a meeting could take place.   


	On 1 June 2011, a meeting took place between A and his solicitor, and the solicitor and social workers for LCC.  LCC confirmed that it had been looking into children’s homes for A and had found one on elsewhere in the county.  It was agreed that A would not be removed without notice except in an emergency.  Further meetings were discussed.


	On 3 June 2011, A’s solicitor invited LCC to issue an application to revoke the freeing order within 14 days.  When it did not do so, A issued his own application on 20 June 2011.   He has been assessed as having the capacity to litigate.  S has not.


	On 30 June 2011, A’s application came before Her Honour Judge Watson, sitting as a judge of the High Court.  She was highly concerned at the history and granted leave to A to apply to invoke the inherent jurisdiction of the High Court.  An order was made preventing LCC from removing A from the care of the SGs without the permission of the court.


	Further hearings before Judge Watson took place on 4 August and 5 September 2011.  A special guardianship assessment was commissioned from an independent social worker.  In the meantime, steps were also taken to allow the SGs to have more day-to-day autonomy by signing the forms to allow A to enrol in college, go on scouting trips overnight and have routine medical treatments.  A saw this as a powerful endorsement of his placement with the SGs.  


	Consideration was given to the effect of the revival of the care order that would follow revocation of the freeing order, in that it would restore parental responsibility to M.  A was worried about the effect of his mother reappearing without more being known about her situation.  A cautious approach was decided upon.  Decisions about service of the proceedings on M were deferred until a hearing that took place before me on 28 November 2011.  I directed that efforts should be made to locate her and to inform her of her sons’ circumstances.  The question of her party status was to be determined once she had been located and a hearing in January 2012 was fixed for this purpose.  (As M had not by then been found, it was postponed until February.)


	The hearing of the Human Rights Act claims was fixed for March 2012 and that hearing has led to this judgment.  A welfare hearing was fixed for May, but was unnecessary as welfare aspects have now been dealt with by consent. 


	The assessment of the SGs by the independent social worker, Guy Mitchell, firmly supported the making of a special guardianship order for A.   Mr Mitchell identifies many positives in the continued placement of A with the SGs and concludes: “What conceivable sense would it make to move A somewhere else?”  A should “stay put and systems should be doing all in their power to give the placement the best shot.”



The boys’ mother is contacted

	Disclosure orders were directed to HMRC and the Benefits Agency, but in the event M was not found until 22 March 2012, the Thursday before the week of the hearing.  Arrangements were made for her to meet the Guardian and the social workers the following day, 23 March.  


	M described her current situation.  She still lives in the same town and has a partner and a job.  Informed that the boys had not been adopted and had been in several foster homes and had now separated, she said that she would like to see them settled and to have photographs of them and to meet them if they wanted.  She said that she did not want to upset them.  She agreed to see a solicitor, and LCC made the arrangements.  M said: “There isn’t a day, not one day, that has gone past when I haven’t thought about them.  I think about them all the time.” and in so saying she became tearful. 


	On 27 March, S and A were informed that their mother had been found.  S was very curious, A cautious.


	The Guardian arranged to meet M again on 28 March to ensure that she did not want to contribute further to the hearing that was by then taking place.  For reasons that have not been explored, but which may be significant, M did not attend that meeting.  Nor has she taken up the opportunity to be heard directly during the proceedings.


	The reappearance of M in the lives of the children will now need careful attention, and Dr Sturge, Consultant Child and Adolescent Psychiatrist, has given valuable advice.  It is a development that has the potential to benefit the boys, or unsettle them further.  The Guardian comments:


“In my opinion, the delay in notifying their mother and paternal aunt who had cared for them, notwithstanding the freeing order status, ought to have led to the IRO recommending notification be given to all the previous birth family that the children were now fostered and would not be adopted. If the consequences are now a shock for A and S in finding a mother who is presentable and remorseful about letting them down, this is entirely a result of the Local Authority not having planned and considered the implications of the boys’ altered status on their duty to inform the birth family of the change of plan.”  



THE EFFECT ON THE CHILDREN


After such a catalogue of difficulties, it is important that the boys are valued for who they are.  A, whom I had the pleasure of meeting at an earlier hearing, attends college.  He is good with his hands and takes pride in his skill at fixing cars and in helping with building work (which began when the SGs insisting on him helping builders who had come to repair damage that he himself had caused).  He is a member of a scouting organisation and enjoys family holidays.  Dr Sturge describes him as a caring, likeable boy who has made good use of the cognitive abilities he has and who has some ability to recognise and think about his feelings.  

	For his part, S is an articulate boy who is liked by staff at his children’s home despite the demands he places on them.


	It is to their credit that neither boy has been involved in offending outside the home. 


	However, their care history has had disastrous consequences.  The Guardian says this:


“S and A are profoundly damaged by their particular childhood journey through the care system, symbolised in their Freeing Order status remaining in place all of 10 years later; a relic of the optimism and good intentions which surrounded the early adoption plans.”

Psychological assessment of A

A has been assessed by Dr Claire Sturge and by her colleague Dr Howcroft, Consultant Child Psychologist.  Dr Sturge writes that A has emotional regulation difficulties and dysarthria (a problem with speech production).  It is within his close personal relationships that he is most likely to lose control and act out verbally and physically: “Currently, there are still verbal outbursts but not violence.” A is not currently presenting a risk to others.  Dr Sturge expresses concern that his degree of learning disability has hitherto not been properly recognised and that he has “very special needs in cognitive terms”.  A will not reach independence at 18 and is likely to require the support of his placement and educational provision up to the age of 20 or 21.

	As to the effect of the history, Dr Sturge says:


“‘These frequent moves and experiences of rejection (all moves will have been experienced as rejection even when through no fault of his own) will have had a compounding effect on his emotional regulation problems, adding each time to angry feelings inside him which he could not understand and the feeling of being unacceptable, unwanted and an outsider belonging nowhere. 

A says he had had lots of happy times with [Mr and Mrs B] and did not understand why [Mrs B] had hurt him and his brother.  He was too afraid to return.  This was a highly traumatic event and this sudden, painful and frightening [reaction] from an adult he trusted must have had a profound effect.  How could he trust feeling secure or trust a carer again?

It is not possible to disentangle all these adverse experiences in A’s life and attribute his difficulties specifically to any one of them or to any particular period in his life.

We would say that the following will have had the most deleterious effects on A and his development.  While we rank these below, this is somewhat artificial as there are so many interactions between events and one event will have compounded another. 

Probable neglect in his first year/18 months of life;
The three changes of carers following his reception into Care in 1988;
The instability of the placement and period of respite care in 1999;
The physical abuse in February 2008;
Other care transitions – the sheer multiplicity of these.  
The Guardian, however, comments: 

“Nevertheless, my reading of the social work records is A has been less traumatised than his brother and a considerable feature of this has been the survival of his current placement and the separation from S.  A has been able to feel he can trust [the SGs], whereas S has experienced another profound loss and further moves. The separation has enabled A to have more time to be looked after without the relentless competition and rivalry which has featured throughout A and S’s childhood.”

Psychological assessment of S

Dr Anna Litwinenko, Consultant Clinical Psychologist has assessed S and says that he has a low intellect and extremely limited concentration span which made it impossible to undertake cognitive testing with him.  He (like A) has poor self-esteem and is “currently functioning at best as a junior school child”.  He is “unlikely to be able to form and sustain healthy adult relationships”.  

	Dr Litwinenko’s opinion is that:


“S is an extremely ‘damaged’ child... also ‘damaged’ by the numerous changes of placement and carers… He is highly impulsive with little control over his emotions. He thus experiences explosive outbursts of anger during which he can be highly aggressive towards property and toward others... The absence of a secure primary attachment has not equipped him with the necessary resources to manage his heightened emotions.  When frustrated he reacts like a toddler, throwing a temper tantrum and hitting out at everything round him.  S therefore needs to be cared for by highly experienced professional carers in a highly controlled environment with set routines and clear expectations of behaviour.”
Dr Sturge has also assessed S:

“S presents as a quite damaged boy.  Unlike his brother, A, there are major problems in:

Superficial emotionality;
Lack of ability to connect with his feelings;
Poor emotional regulation;
Impulsivity;
Poor social and communication skills and ability to make and sustain relationships;
Major problems in his relationships with his peers (he gets on better with adults);
Low levels of considerateness and ability to identify with others;
Sustaining attention and focus and remaining calm and on task;
Distractibility.

He has a sense of being picked on and sees all of his problems as being caused by others.  This refers to current problems as there is a surprising lack of anger or blame in relation to the many adverse and horrible things he has experienced.

… There is an absence of identity beyond that conferred by others and an absence of a cohesive personality structure.

In my opinion, S’s early experiences and experiences throughout his childhood account for… :

His huge relationship problems;
His very poor emotional regulation; temper control problems;
His limitations in experiencing and responding to emotion and emotional cues – emotional shallowness and lack of reciprocity. This can be called emotional illiteracy.

An important factor is that everything went wrong in his life at a critical time – around 7 months of age (if there were even a more positive time prior to that).  This time (around 8-18 months) is the critical time for developing attachment and patterns of attachment.  In fact, this period saw the ‘loss’ of his mother and 3 further moves in quick succession.  This has probably been disastrous for him.

… To my mind he presents… as someone who never developed any form of attachment when young rather than that he developed a disorganised pattern.”



HUMAN RIGHTS ACT INFRINGEMENTS

Section 8(1) of the Human Rights Act 1998 provides that: 

In relation to any act (or proposed act) of a public authority which the court finds is (or would be) unlawful, it may grant such relief or remedy, or make such order, within its powers as it considers just and appropriate. 

	The parties are agreed that this court should go no further than the granting of declarations, and that the relevant provisions are those under Articles 8, 6 and 3.  


Article 8
A and S are entitled to enjoy the same Convention right to respect for their private and family life as anyone else.  This relates not just to the search for a substitute family, but to the maintenance of such birth family connections as were in their interests.  LCC had, as it now acknowledges, a continuing positive obligation to promote these rights.  It accepts that the early history and delays significantly damaged the prospect of the boys finding a permanent adoptive placement.  It further accepts responsibility for the lost opportunity for continuing contact with family members, such as their Aunt D and with N and S1.  

	The IRO accepts that he was in a particularly significant position to have asserted these rights on behalf of the boys.  In fact he was the only independent professional who could have done so.


	Had the children been under a care order, LCC would have been obliged to permit and promote reasonable contact with their mother and siblings in accordance with their statutory obligations to a child in care under s.34(1) and Schedule 2 paragraph 15(1) of the Children Act 1989.  If it did not consider this in their interests, it would have had to justify this to the court by means of an application for permission to refuse contact under s.34(4).


	What LCC instead did was to circumvent those statutory obligations.  Although it operated as if these children were under care orders, it remained positively resistant to family contact.  In effect, it gave itself an order under s.34(4) – to the point that the records often referred to such an order actually being in existence. 


	At times, LCC mulled over the possibility of exploring contact with M.  There are references to this in 2006 in particular.  However, despite resolving to set up meetings with M, there is no record of this ever happening.  As a further example, on 13 December 2010, Aunt D attended social services’ offices to ask for an update about S and A and was upset to hear that they were not in the same placement.  The social work note reads:


“D asked about direct contact with S and A. I advised D that at this time indirect contact would be more appropriate to begin to build up a relationship with S and A should they want this as it has been several years since S and A have had any direct contact with their birth family”. 
	D wanted to provide her address so that the boys could write directly but was advised that indirect communication through the social worker was more appropriate “at this time”.  In the end, in February 2011, the boys made contact with Aunt D in their own way. 


	Whether or not it would have been in the boys’ interests to have had contact with family members in earlier years cannot now be known.  What is clear is that A and S often asked for contact.  As examples of numerous references:


	At the LAC Review on 13 September 2005, S and A were asked who they would like to see more of.  S said “S1 and N” (his brothers, not seen for three years).  A said “Santa (more than at Christmas), S1, N, Aunty C, Mum”.


	During the LAC Review on 8 March 2006, A and S specifically asked to be allowed to see their brothers, and the social worker agreed to discuss whether direct contact could take place with their Aunt C, who was then looking after S1. There is no record of this being followed up.


	In October 2008, S filled out his LAC consultation form saying he would like to see “all of my family” and expressing dissatisfaction with his arrangements as he wanted to see his “mum and brothers”.  At the same review A indicated he too would like to see his mother, brothers and Aunt C.


Article 6

This revolves around LCC’s inadequate monitoring and reviewing procedures and, again, the failure to revoke the Freeing Order, amounting to a denial of access to the court process.  They were accordingly deprived of the entitlement to have:

	M consulted as a matter of right (as opposed to at the discretion of LCC) in advance of every Looked After Child Review;


	M informed of the conclusion and/or recommendations at the conclusion of every LAC Review and no later than 14 days thereafter;


	M being alerted to the need to make a further application to revoke the Freeing Orders, having read the recommendation at every LAC Review since March 2004 that the order should be (but had not been) revoked on an application by LCC;


	The protection and scrutiny of a having a Children’s Guardian appointed for them, and legal representation appointed to act on their behalf, during an application to revoke their Freeing Orders;


	Scrutiny by the court of an application to refuse contact with family members under s.34(4). 


Article 3
 
LCC had a positive obligation to protect A and S from inhuman and degrading treatment.  The abuse in the home of the Hs and the Bs was a violation of these rights.  The placement of the boys with the Hs was particularly unfortunate when LCC was aware of previous complaints against them.  




DECLARATIONS

I declare that LCC and the IRO acted incompatibly with the rights of A and S, as guaranteed by Articles 8, 6 and 3 of the European Convention of Human Rights and Fundamental Freedoms 1950, in the following 10 respects.

	LCC:


	Failed to provide A and S with a proper opportunity of securing a permanent adoptive placement and a settled and secure home life.  (Art. 8)


	Failed to seek revocation of the orders freeing A and S for adoption, made on the 19 March 2001 pursuant to Section 18(1) Adoption Act 1976, which effectively deprived them of:


	The protection afforded to children under the Children Act 1989;


	Contact with their mother and/or other members of their family;


	Access to the Court and the procedural protection of a Guardian.


(Arts. 6 & 8)
	Permitted A and S to be subjected to degrading treatment and physical assault and failed adequately to protect their physical and sexual safety and their psychological health (Arts. 3 and 8).


	Failed to provide accurate information concerning A and S’s legal status to the Independent Reviewing Officers.  (Art. 8)


	Failed to ensure that there were sufficient procedures in place to give effect to the recommendations of the Looked After Child Reviews.  (Art 8.)


	Failed to promote the rights of A and S to independent legal advice. (Art. 6)


	Specifically, failed to act as the ‘responsible body’ to enable A and S to pursue any potential claims for criminal injuries compensation, tortious liability and/or breach of Human Rights arising from their treatment by their mother, or by the Hs or by Mrs B.  (Art. 6)



	The IRO:


	Failed to identify that A and S’s Human Rights had been and were being infringed. (Arts. 6 & 8)


	Failed to take effective action to ensure that LCC acted upon the recommendations of Looked After Child Reviews.  (Art. 8)


	Failed to refer the circumstances of A and S to CAFCASS Legal. (Art. 8)




 

LCC’S EXPLANATION


LCC has disclosed its entire archive of records relating to A and S and has submitted to the Human Rights Act declarations without demur.  At an earlier stage it filed a detailed statement from its Director of Specialist Services in relation to the possible closure of S’s children’s home.  It has also filed some general evidence about the history of the matter.

It has not, however, filed evidence that explains its actions down the years and it has offered only a limited apology to the boys.  It may take the view that the history speaks for itself, but the fact remains that LCC’s perspective has been presented forensically rather than evidentially in this court.  The result is that, to take one example, no explanation has been given for the fact that social workers repeatedly told the IROs that legal proceedings to revoke the freeing orders were under way when they were not. 
 
This is the full extent of LCC’s submission about its social work system: 

It is the role of the Social Workers within any case to safeguard the children in need and in matters such as with A and S, looked after children. A and S remained on freeing orders despite the change of care plan in 2004. An application was not forthcoming to revoke the freeing orders and in error inaccurate information was provided to the review process. There has been no question that A and S should not have been taken into the care of the Local Authority; the key question within these proceedings has been to determine why they remained on a freeing order for such a period of time. With the abolition of freeing orders this is a situation which should not occur in the future.  

The Social Workers and the IRO must work together in the reviewing of a looked after child’s care plan and such a plan should be subjected to regular critical scrutiny to ensure that the child’s legal rights are upheld. 

	This does not give any real answer to “the key question” or explain to A and S what their corporate parent considers went wrong.  The only explanation that has been offered for the fact that no application to court was ever made is that there were “competing demands and priorities” for the previous social worker, who was allocated to the case for several years, and the assertion of the current social worker that LCC was going to remedy the boys’ legal status, but that there were too many crises to allow this to be progressed; anyhow, the wrong legal status did not, according to her, have any welfare consequences.  On the basis of that unsustainable view of events, LCC has offered an apology to A and S for its failure to seek the discharge of the freeing orders.

The manner in which LCC has presented its case makes it important to recall that the primary failings in this case were front line social work failings, compounded by abusive behaviour in two foster homes.  The inadequacy of the IRO system was an important secondary contributor, in that it did not pick up on and remedy the primary problem.  This distinction is reflected in the balance of the Human Rights Act declarations as between the defendants. 


Mr Sharpe and Mr Gilmore have nonetheless filed helpful submissions on the lessons to be learned, but again limited to the shortcomings in LCC’s IRO system.  On A’s behalf it is acknowledged that much has been done by LCC recently to improve practice in relation to IROs. 




THE IRO’S EXPLANATION


In contrast, Mr H has filed a very full statement, and given supplementary evidence.  He was IRO for A and S between 2006 and 2011 and is now the manager of the IROs in Lancashire.  As part of his evidence, he elaborated on his plans for the improvement of the IRO system in the county. 

His statement, rightly described by Mr Hayden QC for A as a remarkable document, contains an unsparing analysis of the respects in which he accepts that he failed the boys.  

In his oral evidence, Mr H apologised to A and S.  He said:
 
“The one thing I want to do today is apologise unreservedly to both the boys in court.  I clearly got it wrong… The one thing about this whole situation that has troubled me the most is the denial of the opportunity to mum to come back into this case.  It troubles me deeply.  Again, I would seek to apologise to the boys for that.” 

	In his statement, Mr H accepts these specific shortcomings on his part:

Not monitoring the social work response to and the compliance with his recommendations and advice from the LAC reviews (for example recommendations about contact, revoking the freeing order, applying to the Criminal Injuries Compensation Authority).


	Not identifying who would implement the Review recommendations or the timescale within which they would be implemented.


	Not checking that the key social worker had recourse to his own manager and if appropriate, the Legal Department, in order to implement review recommendations.


	Not verifying information provided by social workers.


	Not addressing and resolving the repeated failures by the social workers to implement the recommendations. 


	Not referring the cases to CAFCASS Legal.


	Allowing A and S to be in adoptive limbo and thereby deprived of the legal rights that care orders would have provided to them and to their family members on their behalf. 


	Not promoting the rights of A and S to independent legal advice and advocacy by identifying an appropriate individual or resource to give them legal advice and support. 


	Not promoting the rights of A and S to have the best chance of a settled and secure home throughout their childhood.


	Mr H’s evidence described a number of obstacles to his doing his job as he would have liked:

(1) 	A case load of more than three times the good practice guidance at times;


(2)	Inadequate training in general and legal principles;

(3)	The absence of access to legal advice;

(4)	Inadequate supervision and monitoring or appraisal by managers;

(5)	Missing social work reports in advance of the review from time to time;

(6)	A tick-box system, driven by mandatory performance indicators, creating the illusion of action without any evidence of the quality of the achievement.
	In his statement, Mr H describes the 27 reviews that he chaired between September 2006 and March 2011.  They lasted just 45-60 minutes on average.  These passages give the flavour:


6.9.06  	
I went through the electronic files of both boys in advance of the Reviews.  Issues identified were clarification and promotion of contact if no freeing was in place, legal status, the progress of a CICA claim.  The tick box indicated that significant/relevant people had been invited.  I did not explore this further. I was told that life story books had been done and I did not explore this further. I checked statutory visits were up to date.  I checked that the social worker had completed her part of the LAC review pro forma.
22.2.07  	
I did not follow up the freeing because I was under the mistaken impression that a care order was in place, and this was recorded.  I did not verify this independently.  I considered the need for an Independent Visitor and rejected this because it was unnecessary at this time.  I note that these Reviews contain only my recommendations and not a developed narrative.  This reflects pressure of work.  There is no record of the Mother having been consulted or invited but the tick box suggests that relevant people had been consulted.  I should have established the precise position in respect of the Mother.
17.5.08  	
I now note that it is relevant that the review documents are inconsistent about whether the Mother was consulted or invited.  I reverted to the need for legal advice on a care order but did not emphasise this.  I think that this was because I appreciated the heavy social work case loads and pressures and accepted that the social worker was prioritising other issues in the case.  I considered that she was acting in good faith and with the children’s best interests in mind.
31.8.10   	
This Review was the first to be held at the home of Mr and Mrs [SG] and was led by the attendance of Dr B, Consultant Child and Adolescent Psychiatrist and his advice upon the work to be provided for both boys.  S had threatened to kill himself.  All other issues were secondary and only discussed briefly.
9.7.09		
S’s health again required the presence of Dr B and his input dominated the Review discussions.  The issue of whether the boys should be left behind when Mr and Mrs [SG] went on holiday was also prominent.  The ongoing issues of legal status and contact were therefore relegated and addressed only in brief.
16.12.09	
I had returned to work after a period of ill health and hospitalisation.  My manager was on long term sick leave and I was “promoted” temporarily to position of senior IRO.  My work load more than doubled.  I was undertaking supervision of six IROs as well as running my own caseload.  I was also responsible for “children missing from care intervention meetings” in Lancashire.  Consequently, my time and my attention to detail in these reviews was limited.  The significant behavioural problems displayed by both boys in placement were the priority.  S had declined input from CAMHS and this was a matter of concern.  The school was struggling to manage S’s behaviour.  It was noted that the Mother had not responded to indirect contact and this reduced the immediacy and lowered the profile of this issue.  In that context I did not prioritise the legal status issues.
31.3.10	
Welfare concerns persisted and I had increased the frequency of my personal contact with A and S.  I took them out individually, and together, with their social worker, in addition to speaking with them prior to and during reviews.  My focus was on welfare issues, and I was concerned about A who needed psychological input and emotional support and who was rejecting CAMHS.   I was also concerned about the stability of the placement for both boys together and reflected the potential uncertainty of their care arrangements.  Again, in that context, the problems relating to inclusion of the Mother, promotion of contact, (as opposed to noting its current level), and legal status were overshadowed.    
22.7.10 	
At this point S’s placement with Mr and Mrs [SG] had broken down and this Review was convened to address his situation.  I had seen S outside his new placement and was anxious about the impact of his separation from A and his placement in a home which was geographically distant and distinct from the … area.  He was isolated.
I was satisfied that the Mother was aware of the changes in the lives of the children but I accepted without question that a s34(4) order was in place and in any event I did not consider the permissive nature or legal validity or relevance of such an order.  This reflects my ignorance of the law.
20.9.10	
I accepted the social worker’s reassurances and apologies in relation to failure to progress legal status because I knew that she was well motivated, committed, but overworked.  I had reported her failures to her Manager on several occasions and had received further reassurances that the legal position would be addressed.  I did not take this further, to my manager, or to CAFCASS Legal, because I believed that the issue would be addressed eventually.

	The overall impression from the records is that until the removal of the boys from the Bs in February 2008, the reviews were of an ineffectual “let well alone” type, while subsequent reviews were dominated by crisis management, with longer term objectives being lost from sight.  
	In his statement Mr H describes the conditions under which he worked.


Context

Management

18. The IRO was directly accountable to the Senior IRO. There were four successive senior IROs in post during the period of my involvement. 

Supervision

19. In theory my supervision was six weekly. However I was rarely supervised and the quality of supervision was poor. It was not structured or consistent. There was no spot sampling - the onus was on me to raise cases with my Manager if I felt I had reason to do so

20. There were occasions when I wanted supervision but it was not available. When supervision was not available but was required I would discuss the problem with other IROs informally.

21. I did not receive adequate monitoring. I believe that this was due to:

	lack of time on the part of the Senior IRO
	lack of time on my part 
	priority given to other matters eg a child’s review
	administration eg writing notes of visits, of meetings
	long distance travel to some reviews which were  generally held in a child’s placement, and in this case travel to Northumberland was required
	a case load carrying around 200 cases as IRO in 2006, c145 in 2008 and reducing to c120 in 2011
a system that was initially addressing CP and LAC reviews together until early 2006 - this sometimes resulted in back to back CP and LAC meetings/reviews all day. It was not uncommon for this to happen on a daily basis in any given week.
In late 2009 I had a three month period when I was standing in as Senior IRO during which I was trying to review and supervise the case loads of six other IROs as well as my own.

Caseloads and Priorities

22. When the 2004 Regulations came into force, extra IROs were recruited and some reduction in case load numbers was achieved. 

23. However, a workload of 200 cases per IRO remained and was completely unmanageable. We were “fire fighting” issues eg placement, contact, education, health, on the ground. Later in 2006, the level of cases per IRO remained at around 200.

24. In 2008, case loads had reduced to approximately 145 per IRO, but the duties were still unmanageable because in reality it resulted in a reduction of only 3 meetings per week per IRO. Given the obvious constraints of time, crisis management had to become our priority. This was compounded by the demands of a number of cases with long distance placements where travel alone to one review may take a day out of the weekly work schedule.  

25. As recently as this month [sc. March 2012], we have been allocated a further 164 children to review as a result of the implementation of provisions relating to children with disabilities.

26. It is relevant to note that the inclusion of children on remand in the LAC group is imminent and will on current estimates increase the IRO workload by another 90 children per year.

27. A realistic workload which would have permitted productive proactive work is about 100 cases.

Complexity

28. It is artificial and misleading to evaluate the position solely by reference to numbers of cases. Complexity of case is a key consideration in evaluating the problems encountered within the system.

29. A and S’s cases presented a number of elements which qualified them as complex cases: 
two children with wholly different, complex and sometimes competing needs
educational issues. School representatives and support networks had to be incorporated in review and planning processes
the chronic and at times acute emotional needs of the children
competing priorities within the case itself eg. the issue of abuse in placement took priority over, and eclipsed the legal issues
sexualised behaviour and associated issues in placement

Personal Problems

30. I had a period of ill health starting in 2006/2007 which worsened in 2008 and 2009 and culminated in emergency surgery. I did not take sick leave, except for two weeks after my operation, but carried on working. In hindsight my efficiency and my working capacity were impaired.

31. I routinely had to use weekends and evenings to write up case reviews and confer with colleagues. This was common to others in my role.

Training and Support

32. The training which I received immediately following my appointment as IRO was minimal. It involved sitting in with an experienced IRO for one day in order to observe their practice.

33. I was not trained for the role of Review Chair and did not receive guidance in the investigative aspects of the review process - eg challenge of factual assertions, policy decisions. I developed my own approach as I progressed. I did not receive appraisal or feedback through which to evaluate my performance.  

34. I was aware that new Regulations came into force in 2004. They were not implemented in Lancashire in practice until 2007/2008; the Guidance on starred recommendations was issued in Lancashire in 2007.

35. Historically, the local authority did not fund legal training for IROs. 

36.	No legal advice was available to me. The local authority’s legal department considered that there was a conflict between the IRO team and the local authority. 

37.	Historically the local authority approach to the role of the IRO was cautious. The position of the IRO was not as readily respected or accepted within the local authority as it is now, and sometimes there was a perceived lack of trust between the social work and IRO teams.

38. At times, the role of IRO was an isolated one.

Information provision to Review

39. There was a failure to integrate and analyse the information presented to Review. 

40. Social work input was via the ISSIS system which in practice limited the scope and provision of information to the review in cases where the social worker had not completed the relevant document on the system. The LAC Review document was a pro forma on the ISSIS system which both social worker and IRO completed. The social work element was supposed to be signed by the social worker alone and not by their Senior, prior to the Review. I would sign off the whole document when I had completed my section of it after the Review. Sometimes the social worker would not have completed the paperwork prior to the Review. In that event, I would have to speak to the social worker just before and during the Review to establish the current position. 

41. The tick box system which operates to measure performance and compliance can suggest that more has been achieved than is actually the case. The system is driven by statutory performance indicators which are mandatory. A task can be ticked as achieved without evidence of evaluation of the quality of the achievement.

In oral evidence, Mr H emphasised the issue of IRO numbers:
 
I think the primary problem was lack of available time.  In my respect, I would make the recommendation and I wasn’t robust enough in following it up.  That was mainly due to the position that the IROs are in of effectively having to fire-fight the situation.  Until the IRO service is properly resourced, that situation will not change.  I am very pleased to be able to say that, even as late as yesterday, because of the pressure that I have brought to bear on senior management since my appointment, I was given permission to advertise for four further IROs.  That will bring the case load to around the 100 mark, which I am seeking. Even that case load of 100 is still somewhat above the level recommended in the IRO handbook.

Q:  How many overall?

A.	The actual IRO team would rise to above 17, 18.

	He also emphasised the need for IROs within LCC to have better legal awareness about the consequences of legal status, and access to advice.  


Q: When you say historically the Local Authority did not provide legal training for IROs, had you had any legal training at all?

A.	No, my Lord.  If I can just add, that is something I’m going to put in place, the legal training, but the other comment that, if I may, I have now put in place a sort of independent legal advice for the IRO which is, of course, a requirement from the IRO handbook but it was not previously available I have driven that forward so that we’ve now got that in place as well.

Q: Are the Local Authority legal department lawyers able to advise the IROs now?

A.	The Local Authority legal department, my Lord, will not talk to the IRO team.  They will not address or respond to any issues that the independent IRO raises.  The only contact that there is between myself and the legal department is when I am complying with the regulation to let the legal department know who a new IRO is when a child is, say, for example, subject to a new interim care order.  That’s the only line of communication.

	He did not see why this should be so, provided boundaries within the legal department were maintained:

  
A.	I think the Local Authority legal department are in a perfect position to give a reviewing officer advice. I sit on one of the adoption panels and I take legal advice from the Local Authority legal department who are represented on that panel, so there is a clear example of where the legal department can give legal advice to the IRO.

	He described what legal advice is now available to IROs in his team.  


A.	They have access to independent legal advice which I have set up with a firm of solicitors in Preston. Well, independent legal advice is very much in place, yes, and has been in place for about six months.  Not very long.

Q.	In simple terms, you are using the independent legal advice that you have put in place to provide leverage to your own legal department to take action? 

A.	Yes… We do also use the CAFCASS advice line if there are more general questions and advice that we need.

	Mr Hayden QC asked for his assessment of the Lancashire IRO system as a whole.  


Q.	It must follow, must it not, that the IRO system at that stage, unmanageable in that way, was simply not fit for purpose?

A.	My Lord, as I have already commented, until the IRO service is resourced properly it cannot be fit for purpose.  All we were simply doing with case loads of that size was running from one meeting to the next and never getting chance to draw breath.  You were just effectively covering the very basics. 

Q:  That is a concession that you readily make, is it not?

A.	Yes… If I am going to manage this team, my Lord, I want the IROs, as is my responsibility, to have a manageable and workable case load.  Once I’ve got the case load down to 100 I am going to try my level best to keep them there on the basis that the work cannot be done effectively without reasonable case loads.

Q.	You say that 100 is the upper limit that is recommended?

A.	In my opinion, my Lord, yes.

Q.	But there is also some support for that in the IRO Handbook?

A.	The IRO handbook is very clear that it should be between 50 and 70 but I understood those case loads to have been based on one of the London boroughs rather than a shire county.

Q:  Mr H, it does follow, on that analysis, that… you do consider the IRO service to be unfit for purpose as of today.

A.	I consider there to be a lot of very good work being done because the IRO service has a team of very, very committed individuals.  The work is only achieved by excessive working hours and that is something else that I am addressing, but, yes, I have to concede your point that, at the moment, with a case load of around the 120 mark, the IROs will struggle.

Mr H’s frank evidence was not challenged by LCC, his employer, and in my view it goes a long way to explain the utter ineffectiveness of the independent reviewing system in protecting A and S’s interests.  As Mr H acknowledges, his account of what went wrong is too late for A and S, but it may help other children and I commend him for having had the courage to speak up.





PART 3: WIDER ISSUES


STATUTORY ORPHANS

Freeing orders were introduced by the Adoption Act 1976, but only came into effect in January 1988.  They remained available for nine years, until December 2005.  

	A freeing order extinguished a child’s membership of his birth family and entrusted sole parental responsibility to the local authority as adoption agency.  A freeing order could only be made where there was a real prospect of a permanent family being found within twelve months.  The term “statutory orphan” reflects the lack of legal tie to any natural person. 


	Any child who remains freed today has been a statutory orphan for more than 6 years.  The freeing order cannot now be a true reflection of their care plan. 


	This not simply a matter of legal technicality, but has the welfare consequences that I have already described.  There are also real problems with sole corporate parental responsibility existing for anything other than a short transitional period.  Anyone, let alone a child, who relies entirely on professionals to make decisions for him depends on effective systems and professional commitment.  Foster carers, employed by the local authority, are responsible for the day to day care of children.  They are not well placed to hold local authorities to account, even if, as here, some do.  The situation of a child in a children’s home is even more exposed.

  
	By their nature, families, even those with major shortcomings, have a persistent quality that carers and social workers may lack.  The involvement at some level of family members in the lives of children in public care can act as a stimulus to good practice, if only as a reminder to the state that, having removed the children, it is under an obligation to do better for them than their own family could do.


	For these reasons, in December 2005, the Adoption and Children Act 2002 replaced freeing orders with placement orders, which do not remove the child’s legal tie to his family. 


	However, in this case, as Mr H says, “the idea of legal status as a welfare issue was never countenanced.”  


	Had A not taken himself off to get legal advice, both boys would have remained in limbo.  It is unlikely that S’s situation would ever have come to light.  He would probably have remained free for adoption until he reached adulthood.  


	Moreover, all meaningful family contact was taken away from A and S without anything durable replacing it.   With every move, relationships and connections were broken, not just with carers, but with the carers’ extended families, and with schools and schoolmates.  As the Guardian says:   

“In my opinion, it is only by considering the total accumulation of placements A and S have been sent to, is it possible to encompass the extent of the disruption to their lives in care. In my opinion the consequences of such moves and all of its effects on them has significantly contributed S and A’s inability to trust – without which it is impossible to feel secure or to form safe attachments.  A and S have been repeatedly let down and removed even from those who were for much of the time loving towards them that we can [hardly] begin to estimate the damage done.” 

This process occurred despite the well-meaning efforts of a wide range of professionals, but the buck did not stop with any of them.  The Guardian puts it this way:


“As far as I can discover, it has not been the intention of any one person in LCC’s care or legal staff (excluding the above foster carers) to ever fail the boys or act negligently but the accumulative process of regulation, policy and procedure has in my opinion significantly affected them in their years in care. As in all such cases of children ‘Lost in Care’ it is rare to find any one person who is responsible …”

Other children

On behalf of A, Freedom of Information Act requests were made to the 23 local authorities in the North West region.

	This court has been informed that 16 responses have been received.  These show that at the end of 2011, 14 children in those 16 authorities remained under freeing orders, including A and S and one other LCC child (K), whose case I have also had before me.   The distribution of the other 11 children is as follows:  Blackpool Council (1), Cumbria County Council (2), Liverpool City Council (2), Oldham Metropolitan Borough Council (1), Rochdale Metropolitan Borough Council (2), Salford City Council (1), St Helens Metropolitan Borough Council (2).  


	7 authorities have not provided information in response to the FOIA requests.  Stockport Metropolitan Borough Council has said that it does not hold data as to whether any children are under freeing orders.  6 others have not replied:


Bolton Council 
Cheshire East Council
Manchester City Council
Trafford Council
Wigan Council
	Wirral Council

	It is known by the advocates in this case that there are at least three children still freed for adoption in these authorities; there may be more.


	If the Directors of Social Services of those authorities who have not yet replied to the request do not do so now, those representing A have the remedies that the Freedom of Information Act provides.  


	On behalf of A, it is submitted that the court should itself take positive steps to promote the interests of these children.  They propose that the court should invite all regional Directors of Social Services who have a freed child accommodated by them to provide details to A’s solicitor so that she can ascertain the circumstances of each child and report on them to the court.


	I salute the commitment of A and his representatives to ensuring that the welfare of this group of vulnerable children is protected, but it is not the court’s role to require local authorities who are not before it to disclose information about children to outsiders.  It might benefit some children, but it might unsettle others.  I also bear in mind that this is not just a regional issue.  


	The court does, however, have a responsibility to bring the situation to wider attention.  I will send a copy of this judgment to the Children’s Commissioner, to the President of the Family Division, and to Designated Family Judges in the North-West.  I give permission to those representing A to send a copy to Directors of Social Services in the region.


	Of further significance is the position of the larger number of children who are living under failed placement orders, for which there is a formal statutory route (ACA 2002 s.24) by which a local authority or a parent with permission can apply to revoke the order.  The Guardian writes:

“Finally, in my view, there does seem to me to be a potentially wider issue arising from cases such as this, of the need for Local Authorities to be diligent in bringing changes of Placement Orders back to court under the Adoption and Children Act 2002… where Adoption orders are not pursued or an adoption fails.” 



RESPITE CARE



	The Guardian’s comments on the amount of respite care that these boys experienced deserves to be heard:


“The use of respite care in general is commonly a default mechanism to protect the foster placement from breakdown.  When respite care is consistent and reliable the effect on the child can be benign as going camping might be, but as we see with S and A it has, in my opinion, directly added to their by now hardened and institutional response to being moved about, with emotions perhaps more akin with the uncertainty and anxiety of travellers being put out on the road and finding new camps. 

Far from having a few transitions of placement over the years, both A and especially S have had a bewildering array of respite care. The behaviour described… illustrates how S in particular has sadly and dangerously learnt to see family life as a temporary facade where emotional warmth cannot be trusted and even those who say they care always end up throwing you out. This requires particularly bizarre mechanisms for self survival. 

… There have been far more moves as opposed to placements and although these may be disregarded as “holidays” or “breaks” we need to be clear it was the foster carer who was having the break.

During their long placement [with the Bs between 2002 and 2008], A and S were placed with respite carers 24 times comprising of 13 different foster placements over the course of 5 years 8 months. The constructive view is that such placements offered A and S the weekend away or a break, but, in my opinion,  the accumulative impact of so many moves was to fragment further their lack of feeling they belonged to anyone, compounding their insecurity and lack of well being.

As a result of the years of such bewildering changes of care, often required so as to maintain exhausted care placements, it becomes evident how the damaging outbursts of violent anger and frustration displayed by S and at other times A with the SG’s had come about through the never knowingly intended consequences of corporate care on their emotions and behaviour.” 
Respite care will continue to be an essential element in many foster placements, but it is important that the impact on the looked after child is considered alongside the benefits to the foster carers and the placement overall. 

INDEPENDENT REVIEWING OFFICERS


Summary 

Mr Hayden and Ms Cavanagh describe the task of the IRO as being to monitor, persuade, cajole, encourage and criticise fellow professionals in the interests of the child.  A and S’s experiences demonstrate that none of this happened in Lancashire between 2004 and 2011, at least in their case.  

	Since Mr H became IRO to the boys in 2006, the system has evolved nationally in four main ways:

  
	The number of children in local authority care has markedly increased.


	The statutory response to the underperformance of specific duties by IROs has been to give them even more duties to perform.


	IROs now have more classes of children to oversee, as their caseload now includes children with disabilities and those on remand in the criminal justice system.  


	There has been a revision in the statutory guidance.  


	Locally, on the basis of information supplied in these proceedings, LCC has now awoken to the need to invigorate its own service.  Many of these initiatives are benefiting from the work of Mr H himself as a Senior IRO.   There must nonetheless be concerns that a system that did not work for these children at a time of relative affluence will be affected by rising responsibilities and diminishing local authority resources.


	A further important point is that the Family Justice Review [3.18] recommends that courts should take fewer decisions about care plans, with wider powers being entrusted to local authorities, making efficient IRO systems all the more vital.


	The parties have developed these issues in the course of detailed, thoughtful submissions.  They submit that, in order to be effective, the IRO service must achieve:


	Enhanced status for IROs


	Adequate training


	Manageable caseloads


	Effective management and support 


	Access to legal advice


	On behalf of LCC, Mr Sharpe notes that as part of the agenda for modernisation of the Family Justice System, Mr Justice Ryder has indicated that 'pathways' identifying solutions to particular problems will be introduced.  He persuasively submits that the integration of the IRO into the process of producing the best outcome for children may be an area which would benefit from such a pathway.


The IRO Service

The Family Justice Review at [3-116] found that: 

“…the work of IROs and their impact needs to be more clearly seen and understood.” 

I therefore give a short account of the evolution of the reviewing system.  

The previous regime

The Review of Children’s Cases Regulations 1991, brought in with the Children Act 1989, placed a duty on the local authority to review the case of each looked after child.  There were duties to seek and take into account the views of the child and others prior to the review, to secure attendance at reviews, and to notify the decisions of reviews to the child and others, as well as duties to record, monitor and implement decisions. 

However, in 2002 the House of Lords identified a group of looked after children who lacked an effective remedy in the event of a failure by their local authority to meet its statutory duties in respect of them and to promote their Convention rights.  This was in the “starred care plan” case, which passed through the Court of Appeal as Re W & B: Re W (Care Plan) [2001] EWCA 757, [2001] 2 FLR 582, before going to the House of Lords as Re S (Minors) (Care Order: Implementation of Care Plan); Re W (Minors) (Care Order: Adequacy of Care Plan) [2002] 1 FLR 815.

	The Court of Appeal (Thorpe, Sedley and Hale LJJ) referred to this group of children as one where “for any one of many reasons the parents may not be available to exercise their rights or they may be unable or unwilling to do so”, while Lord Nicholls described them as “young children who have no parent or guardian able and willing to become involved in questioning a care decision made by a local authority”. 


	The courts identified these children as being among the most vulnerable in the system; A and S must be firmly in this group, in that they not only lacked involved relatives but also had a learning disability. 


	The remedy chosen by the Court of Appeal was to introduce a scheme of “starred milestones” in care plans, non-compliance with which enabled a court to review the operation of the care order by the Local Authority after the end of the original proceedings.  The House of Lords, allowing the appeal, held that the procedure introduced by the Court of Appeal went beyond the proper ambit of statutory interpretation.  However, it acknowledged the need for a proper, independent mechanism to review the local authority’s discharge of its responsibilities under a care order.  Lord Nicholls identified a “pressing need for the Government to attend to the serious practical and legal problems identified by the Court of Appeal or mentioned by me”.


	Ironically, at that very moment in 2002, A and S had just been freed for adoption and should have benefited from any improvements in the system.


The creation of IROs

The consequence of the call for reform was the creation of the Independent Reviewing Officer, a defined role with enhanced responsibilities.  The Adoption and Children Act 2002 provided for regulations imposing an obligation on the local authority (now found in CA 1989 s.26(2)(e)(i)):

‘to keep the section 31A plan for the child under review and, if they are of the opinion that some change is required, to revise the plan, or make a new plan, accordingly.’

Regulations would also provide (s.26(2)(e)(k)) for the authority to appoint a person (the IRO) in respect of each case, who would 

(a) 	Participate in the review of the case in question;

(b)	Monitor the performance of the authority’s functions in respect of the review; and
(c)	Refer the case to an officer of CAFCASS, if the person considers it appropriate to do so.

	The status of IRO was created with effect from 27 September 2004.   The scheme was brought in by the Review of Children’s Cases (Amendment) (England) Regulations 2004 and the Independent Reviewing Officers’ Guidance, published that year.  


	At the same time, the Children and Family Court Advisory and Support Service (Reviewed Case Referral) Regulations 2004 extended the functions of CAFCASS so that on a referral from an IRO they could consider bringing proceedings for breaches of the child’s human rights, judicial review and other proceedings.


	These provisions applied to Mr H’s period as IRO for A and S. 


Early difficulties

The IRO initiative was not regarded as successful and a Green Paper consultation (“Care Matters” Cmd 6932 [2006]) found that:

	IROs were not sufficiently robust in challenging decisions made by local authorities even where professional practice was obviously poor


	Not every statutory review was being conducted in a way that encouraged a challenging analysis of the proposals for meeting the child’s needs


	Insufficient weight was being given to the views of the child or to those of his/her parents, carers, or other professionals with a role in securing his/her welfare


	Unless care plans are rigorously examined the review is no longer an opportunity for informed reflection on the child’s progress and planning for the child’s future; instead it becomes merely a sterile ‘box ticking’ exercise.


	The list could have been based on A and S’s case.  


	Professional criticism of the performance of the IRO system was also recorded in S (A Child Acting by the Official Solicitor) v Rochdale Metropolitan Borough Council and the Independent Reviewing Officer [2008] EWHC 3283 (Fam), [2009] 1 FLR 1090.  The Official Solicitor, through Mr Hayden QC, referred to the IRO in that case as having been supine and ineffective.


	Meanwhile, the number of formal referrals to CAFCASS has been very low (see paragraph 215 below).  


Recent reforms

A new regime has been in force since April 2011.  By ss.25A-25C of the Children Act 1989 Act (inserted by section 10 of the 2008 Act) responsibilities have been extended from monitoring local authority performance in relation to a child’s review to monitoring its performance in relation to a child’s case.  The intention is that the IRO to have an effective independent oversight of the child’s case and ensure that the child’s interests are protected throughout the care planning process.

	The present role of IROs is governed by 


	The IRO Handbook: “Statutory Guidance for Independent Reviewing Officers and Local Authorities on their Functions in Relation to Case Management and Review for Looked After Children”, first published in March 2010: https://www.education.gov.uk/publications/eOrderingDownload/DCSF-00184-2010.pdf 


	The Care Planning, Placement and Case Review (England) Regulations 2010, made under the Children and Young Persons Act 2008, which came into force in April 2011.  These place greater emphasis on accountability and performance management of the IRO. 


	Paragraph 1.19 of the IRO Handbook describes the amended 1989 Act and the Regulations as specifying:


the duties of the local authority to appoint an IRO;

the circumstances in which the local authority must consult with the IRO;

the functions of the IRO both in relation to the reviewing and monitoring of each child’s case; and

the actions that the IRO must take if the local authority is failing to comply with the Regulations or is in breach of its duties to the child in any material way, including making a referral to CAFCASS

	Specifically, paragraphs 3.38 and 3.39 of the Handbook provide that: 


3.38 	As the chair of the review, the IRO should ensure that the following issues are all addressed as part of each review process [Schedule 7]:

the effect of any change in the child’s circumstances since the last review;

whether decisions taken at the last review have been successfully implemented and if not why not;

the legal status of the child and whether it remains appropriate

for example, where the child is looked after under section 20 of the 1989 Act, whether this status provides the basis for legal security for the child so that proper plans can be made to provide him/her with secure attachments that will meet his/her needs through to adulthood;
whether the child’s plan includes a plan for permanence within viable timescales that are meaningful for the child

this must include plans for permanency from the second review onwards;
the arrangements for contact in relation to the parents, siblings and other family members or significant others, whether these take into account the child’s current wishes and feelings and whether any changes are needed to these arrangements;

whether the placement is meeting the child’s needs

this should include consideration of the attachment between the child and those who are caring for him/her, how the local authority is ensuring that the placement provides the quality of care that the child needs and whether any change to the arrangements is necessary or likely to become necessary before the next review;
the child’s educational needs, progress and development and whether any actions need to be taken or are likely to become necessary before the next review, in order to ensure that the child’s educational needs are met and not neglected (this should include consideration of the current PEP);

the leisure activities in which the child is engaging and whether these are meeting the child’s needs and current expressed interests;

the report of the most recent assessment of the child’s health and whether any change to the arrangements for the child’s health are necessary or likely to become necessary before the next review, in order to ensure that the child’s health needs are met and not neglected;

the identity needs of the child, how these are being met;

whether the arrangement to provide advice, support and assistance to the child continues to be appropriate and understood by the child;

whether any arrangements need to be made for the time when the child will no longer be looked after, so that the child will be properly prepared and ready to make this significant move;

whether the child’s social worker has taken steps to establish the child’s wishes and feelings, that the care plan has taken these into consideration and that the care plan demonstrates this;

whether the child is being visited by the social worker at the minimum statutory intervals and when the child requests a visit; and

that plans and decisions to advance the overall planning for the child’s care have been taken and acted upon in a timely way.

3.39	The IRO is responsible for setting any remedial timescales if actions have not been taken and there is a risk of drift in the delivery of a plan that will meet the child’s needs and planned outcomes within the child’s timescale.

	These are detailed responsibilities.  To carry them out properly needs time and care.  


	Significantly, s.11 of the 2008 Act includes a power to confer the delivery of IRO services on a national body, outside the control of local authorities, if the measures to strengthen the IRO function do not now contribute to a significant improvement in outcomes for looked after children.


	On behalf of LCC, Mr Sharpe submits that the guidance that was previously lacking is now available.  He also draws attention to guidance produced by the National Association of Independent Reviewing Officers. NAIRO’s Draft Code of Practice for IROs (June 2011) is published on http://nairo.org.uk.  This provides details of the experience required to undertake the role of an IRO, the nature of the reviews, the voice of the child and how that should prevail within the review.  It also provides guidance on how the IRO should, if necessary, seek to challenge the Local Authority.  It states that the core task of an IRO is to manage the review and to chair that review in a way which should: 


	Hold the welfare of the child as the paramount consideration


	Ensure the voice of the child is heard clearly in the process


	Subject the local authority care plan to critical scrutiny and challenge the local authority in relation to that care plan if necessary.


	At the same time, NAIRO published a Protocol for the management of the IROs within Local Authorities.  This provides guidance for the IRO managers about the support that they should offer to the IROs whom they manage. 



Specific issues

Status 

Mr Sharpe submits that be effective, IROs need a degree of seniority within the hierarchy of a local authority so that their recommendations carry authority.  IROs should by one means or another have immediate access to senior management.  

Training

IROs need to have sufficient training and experience to recognise the importance of issues of the kind raised by A and S’s case.  These were children with increasingly complex needs, but there is no record of any serious consideration being given to important questions such as whether keeping them together was in their interests, nor any acknowledgement of the possible value and purpose of family contact.  

	LCC accepts that neither the social workers nor the IROs had sufficient training to appreciate the importance of the proper legal order being in force, nor, surprisingly, of the potential importance of contact to children in long term foster care. 


Caseloads

	The IRO Handbook identifies the self-evident point that the IRO must have sufficient time to give a “quality service to each looked after child”.  It states at [7.15] that:


“… a caseload of 50-70 looked after children for a full time equivalent IRO, would represent good practice in the delivery of a quality service, including the full range of functions set out in this handbook. This range should reflect the diversity and complexity of the cases across different local authorities.” 

The size of caseloads impacts on the quality of review meetings.  An overworked IRO cannot prepare in depth, and the length of review meetings referred to by Mr H (45-60 minutes every six months in normal circumstances) is an extremely short time for reviewing the preceding six months and planning for the future, while enabling the views of all participants to be put forward and discussed.

Legal advice for the IRO

During the court process that often precedes entry into care, the child has legal representation and a voice outside the local authority.  Once the court cedes responsibility to the local authority, vulnerable children may have only the IRO to point out that things are going wrong.  

	The IRO Handbook states at [6.13]:


“Each local authority should have a system in place that provides its IRO with access to independent legal advice. The reason for this is that the IRO works within a complex legal framework, with a number of other professionals and adults who have access to their own legal advice. The IRO may feel isolated and vulnerable in this position. It is essential that the IRO too can access independent legal advice, in addition to seeking advice and support from the IRO manager. In the past some local authorities have been of the view that CAFCASS duty lawyers provide this service. However, CAFCASS duty lawyers can only provide guidance, not legal advice. Other local authorities have considered it sufficient for an IRO to seek advice from its own legal department. This is clearly not independent.” 

	In this case, there has been a debate as to whether this guidance will lead to good outcomes for children.  Mr H was unimpressed by the assertion of a conflict of interests on the basis that the legal department advises the social workers who are themselves being monitored by the IRO, when the result was that there was no legal advice at all.  It took 18 months after the Handbook was published for him to set up an external source of advice.  LCC are not likely to be the only authority in which this situation persists.  


	Local authorities must follow statutory guidance unless local circumstances indicate exceptional reasons for departure from it.  Mr Hayden expresses concern that this guidance may lead to reluctance on the part of local authorities to authorise expensive outsourced advice, when it might easily be possible to create a Chinese wall within a larger legal department, usually by allocating a particular solicitor to the role.  

  
	For LCC, Mr Sharpe argues that the Guidance has to be followed, but expresses concern about the cost of external advice.  He describes sensible but unavailing efforts by LCC to set up reciprocal arrangements with the legal departments of neighbouring local authorities; a protocol of this kind has, for example, been agreed between authorities on Merseyside.


	It is not possible to generalise about this.  All that can be said is that there is an obligation on every local authority to ensure that IROs have access to legal advice.  If this cannot be achieved by one means or another, it may be an argument for making reciprocal arrangements mandatory or even for removing IROs from local authority control altogether.


	Since the hearing, LCC has informed the court that the independent legal advice referred to by Mr H in his evidence is no longer available and that an alternative source is being sought. 



Advocacy for children and promoting access to independent legal advice

On behalf of A, attention is drawn to s.23ZB CA 1989, which provides for Independent Visitors to be provided for a child where it would to be in the best interest of the child and where there has been infrequent communication between the child and their parent or the child has not been visited for a year.  An Independent Visitor is neither an advocate nor a substitute for an IRO, but is a lay friend who can point a child to sources of advice.

	The IRO Handbook provides that – 

 
3.14 	When meeting with the child before every review, the IRO is responsible for making sure that the child understands how an advocate could help and his/her entitlement to one. Advocacy is an option available to children whenever they want such support and not just when they want to make a formal complaint. Some children will feel sufficiently confident or articulate to contribute or participate in the review process without additional help. Others may prefer the support of an advocate. This could be a formal appointment from a specialist organisation or might be an adult already in the child’s social network.

3.15 Every child has the right to be supported by an advocate. The local authority must have a system in place to provide written, age appropriate information to each looked after child about the function and availability of an advocate and how to request one.

	Mr Hayden points out that the existence of a Visitor would surely have made A and S’s repeated statements that they wanted to see family members more likely to have been listened to.  


CAFCASS referrals

The CAFCASS referral route was never considered in this case, because there was no appreciation by the IROs that there was a problem.  

CAFCASS Legal has received just 8 referrals from IROs nationally since 2004, the first being in 2007 and the latest in June 2011.  None of these referrals related to the legal status of a child under a freeing order, nor were any made by LCC itself.  CAFCASS Legal receives informal requests for advice from IROs more frequently – 104 times in 2009 and 61 times in 2010.

The Family Justice Review at [3-115] remarks that the formal referral mechanism is one to be used by exception and the threat is often effective without the use.  It interprets the figures as suggesting that the informal route is helping to resolve issues.  

Other issues

Finally, the parties have made further suggestions about 
 
	IROs having routine access to local authority records over and above the standardised social work report for the review, facilitated by improved IT systems


	Ways of integrating the IRO more closely into the court process: for example, it is suggested that when a child is committed to local authority care, the name of the IRO should be provided to the court, and that the Guardian and the IRO should meet so that the view of the IRO appears in the Guardian’s analysis.  This finds support in the Family Justice Review.

 
	OFSTED arrangements that ensure that IRO services are subject to effective external inspection. 



ORDER

Re A & S (Children: Failed Freeing Orders)

CASES NO: BB11Z00478/ LA00A00033/34
IN THE HIGH COURT OF JUSTICE            

FAMILY DIVISION
Liverpool Civil and Family Court 
ON THE 21ST JUNE 2012

IN THE MATTER OF THE INHERENT JURSIDICTION OF THE HIGH COURT
AND IN THE MATTER OF THE HUMAN RIGHTS ACT 1998

BEFORE 
THE HONOURABLE MR JUSTICE PETER JACKSON

BETWEEN:
A
(A child)

and

S
(A child acting by the OFFICIAL SOLICTOR)
Claimants
and

Lancashire County Council
First Defendant
and

Mr H
Second Defendant



UPON HEARING leading and junior counsel for A and S (through the Official Solicitor), counsel for the Local Authority and leading and junior counsel for the Independent Reviewing officer and solicitors for the Children’s Guardian and the Special Guardians.

IT IS DECLARED THAT:

1.	Lancashire County Council has acted incompatibly with the rights of A and S, as guaranteed by Articles 8, 6 and 3 of the European Convention of Human Rights and Fundamental Freedoms 1950, in that it:

(1)	Failed to provide A and S with a proper opportunity of securing a permanent adoptive placement and a settled and secure home life.  (Art. 8)

(2)	Failed to seek revocation of the orders freeing A and S for adoption, made on the 19 March 2001 pursuant to Section 18(1) Adoption Act 1976, which effectively deprived them of:

(a)	The protection afforded to children under the Children Act 1989;

(b)	Contact with their mother and/or other members of their family;

(c)	Access to the Court and the procedural protection of a Guardian.

(Arts. 6 & 8)
(3)	Permitted A and S to be subjected to degrading treatment and physical assault and failed adequately to protect their physical and sexual safety and their psychological health (Arts. 3 and 8).

(4)	Failed to provide accurate information concerning A and S’s legal status to the Independent Reviewing Officers.  (Art. 8)

(5)	Failed to ensure that there were sufficient procedures in place to give effect to the recommendations of the Looked After Child Reviews.  (Art 8.)

(6)	Failed to promote the rights of A and S to independent legal advice. (Art. 6)

(7)	Specifically, failed to act as the ‘responsible body’ to enable A and S to pursue any potential claims for criminal injuries compensation, tortious liability and/or breach of Human Rights arising from their treatment by their mother, or by the Hs or by Mrs B.  (Art. 6)


2.	Mr H, the Independent Reviewing Officer for A and S, has acted incompatibly with the rights of A and S, as guaranteed by Articles 8 and 6 of the European Convention of Human Rights and Fundamental Freedoms 1950, in that he:

(1)	Failed to identify that A and S’s Human Rights had been and were being infringed. (Arts. 6 & 8)

(2)	Failed to take effective action to ensure that LCC acted upon the recommendations of Looked After Child Reviews.  (Art. 8)

(3)	Failed to refer the circumstances of A and S to CAFCASS Legal. (Art. 8)


AND IT IS ORDERED THAT:
3.	The claims for damages under the Human Rights Act 1998 by A and S shall be transferred to the Queens Bench Division to be heard with their claims for breach of statutory duty and negligence against Lancashire County Council.

4.	Upon transfer to the Queens Bench Division their respective claims shall be listed for a case management hearing on the first available date after 12 weeks.

5.	Permission is granted for the evidence filed in these family proceedings and Human Rights Act proceedings relating to both A and S (including the evidence from the previous Children Act proceedings filed in the Court Bundle) to be disclosed within any civil proceedings arising from complaints about their time in care raised by, or on behalf of, A and/or S and further such documents may be disclosed to the Official Solicitor, any legal representatives and experts instructed within those proceedings.

6.	A and S’s application for their costs to date shall be listed for hearing on the first available date after 6 weeks (ELH 2 hours). Such hearing to be vacated by joint application by the parties in the event that they agree the terms of the appropriate costs orders and submit a consent order to this court. The hearing is to be listed in accordance with counsel’s availability and the clerks to Mr Hayden QC will liaise on behalf of the parties with the clerk to Mr Justice Peter Jackson to fix a suitable date.

7.	In the event that the costs hearing provided for in paragraph 6 above is effective then by 4pm on the 20th July 2012 the legal representatives for the Local Authority and the children (and any other party, if so advised) shall exchange skeleton arguments in respect of the costs application and file the same with court.

8.	Costs reserved.

