

Case No: C3/2009/0891
Neutral Citation Number: [2010] EWCA Civ 56
IN THE HIGH COURT OF JUSTICE
COURT OF APPEAL (CIVIL DIVISION)
ON APPEAL FROM THE UPPER TRIBUNAL
(ADMINISTRATIVE APPEALS CHAMBER)
Upper Tribunal Judge Edward Jacobs

Royal Courts of Justice
Strand, London, WC2A 2LL

Date: 11/02/2010
Before :

THE PRESIDENT OF THE QUEEN’S BENCH DIVISION
LORD JUSTICE RICHARDS
and
LORD JUSTICE GOLDRING
- - - - - - - - - - - - - - - -
Between :


Humphreys
Appellant

- and -


The Commissioners for Her Majesty’s 
Revenue and Customs

Respondents
- - - - - - - - - - - - - - - -
(Transcript of the Handed Down Judgment of
WordWave International Limited
A Merrill Communications Company
165 Fleet Street, London EC4A 2DY
Tel No:  020 7404 1400, Fax No: 020 7404 1424
Official Shorthand Writers to the Court)
- - - - - - - - - - - - - - - -
Richard Drabble QC (instructed by Ford Simey LLP) for the Appellant
Jason Coppel (instructed by The Commissioners for HMRC) for the Respondents

Hearing date : 2 December 2009
- - - - - - - - - - - - - - - -
JudgmentLord Justice Richards : This is the judgment of the court.  
	This appeal concerns entitlement to child tax credit (“CTC”) where parents are separated but share the care of the children.  The appellant, Mr Humphreys, was in receipt of income support, a subsistence benefit equivalent to income-based jobseeker’s allowance (“JSA”) and subject to materially similar rules.  He had the care of his children for approximately three days a week in the period January 2004 to December 2005.  He claimed CTC in respect of the children.  The Commissioners for Her Majesty’s Revenue and Customs (“the Commissioners”) refused the claim because, as a minority carer, he was not “responsible” for the children within the terms of the legislation.  He appealed successfully to an appeal tribunal, which held that the relevant provisions gave rise to unjustified indirect discrimination against men, contrary to article 14 ECHR.  There was then an appeal by the Commissioners, originally to the Social Security Commissioners but subsequently transferred to the Administrative Appeals Chamber of the Upper Tribunal.  That appeal was determined in the Commissioners’ favour by Upper Tribunal Judge Edward Jacobs on 4 February 2009.  In view of the importance of the case, the judge granted Mr Humphreys permission to appeal to this court.   
	In Hockenjos v Secretary of State for Social Security [2004] EWCA Civ 1749, [2005] EuLR 385, the Court of Appeal held that certain provisions of the then existing scheme relating to JSA constituted unlawful discrimination, contrary to the equal treatment provisions of Council Directive 79/7/EEC, in that entitlement to an additional amount in respect of a child (“child premium”) was dependent on whether the applicant was “responsible” for the child, and the rules for determining responsibility discriminated unjustifiably against minority carers.  The legislation in issue in the present appeal supersedes in all material respects that which was considered in Hockenjos, but mHockuch of the argument has revolved around the judgments in Hockenjos and the extent to which the reasoning in them applies to the present case notwithstanding the differences between the schemes themselves and the legal context (it being common ground that the CTC provisions are not governed by EU law but fall to be considered by reference to the ECHR).

The legislation
CTC, along with working tax credit, was introduced by the Tax Credits Act 2002 (“the 2002 Act”).  Tax credits are state benefits paid by the Commissioners directly to claimants.  We are told that they represent a new approach to benefits, modelled on state support for children as delivered in Canada and Australia.  According to a government document, The Child and Working Tax Credits, published in April 2002 to explain the proposals in the then Bill, the new credits “will separate support for adults in a family from support for the children, and for the first time integrate all income-related support for children”, to provide a clearer focus, in the case of CTC, on the aim of supporting families and tackling poverty (para 2.2); and CTC “will create a single, seamless system of support for families with children, payable irrespective of the work status of the adults in the household” (para 2.3).  The document describes the tax credits as central to the government’s strategy for achieving its long-term goal of halving child poverty by 2010 and abolishing it within a generation (para 3.7).  It states that the CTC will create a single credit payable to those in and out of work at the same rate (para 3.8).  The amount of CTC actually payable depends on the claimant’s income:  in the 2004/2005 tax year some CTC was payable to those with an annual income of up to £50,000.  
	Section 1 of the 2002 Act makes provision for CTC and abolishes the former child premium elements of income-based JSA (and income support).  Section 7 makes provision for an income test.  Section 8 governs entitlement to CTC and provides in material part:
“8.(1) Entitlement of the person or persons by whom a claim for child tax credit has been made is dependent on him, or either or both of them, being responsible for one or more children or qualifying young persons.
(2) Regulations may make provision for the purposes of child tax credit as to the circumstances in which a person is or is not responsible for a child or qualifying young person.”
Section 9 makes provision for determining the maximum rate at which a person or persons may be entitled to CTC.  It makes specific provision in subsection (7) for a possible apportionment of CTC:
“9.(7) If, in accordance with regulations under section 8(2), more than one claimant may be entitled to child tax credit in respect of the same child or qualifying young person, the prescribed manner of determination may include provision for the amount of any element of child tax credit included in the case of any one or more of them to be less than it would be if only one claimant were so entitled.”
	The relevant regulations are the Child Tax Credit Regulations 2002 (“the 2002 Regulations”).  The key provisions are contained in regulation 3, which sets out the rules for determining whether a person is “responsible” for a child or qualifying young person.  It reads, so far as material: 

“3.(1) For the purposes of child tax credit the circumstances in which a person is or is not responsible for a child or qualifying young person shall be determined in accordance with the following Rules.
Rule 1
1.1  A person shall be treated as responsible for a child or qualifying young person who is normally living with him (the ‘the normally living with test’).
1.2   This Rule is subject to Rules 2 to 4.
Rule 2 (Competing claims)
2.1  This Rule applies where –
(a) a child or qualifying young person normally lives with two or more persons in –
(i) different households …; and
(b) two or more of those persons make separate claims (that is, not a single joint claim made by a married couple or unmarried couple) for child tax credit in respect of the child or qualifying young person.
2.2  The child or qualifying young person shall be treated as the responsibility of –
(a) only one of those persons making such claims, and
(b) whichever of them has (comparing between them) the main responsibility for him (the ‘main responsibility test’),
subject to Rules 3 and 4.
Rule 3
3.1  The persons mentioned in Rule 2.2 (other than the child or qualifying young person) may jointly elect as to which of them satisfies the main responsibility test for the child or qualifying young person, and in default of agreement the Board may determine that question on the information available to them at the time of their determination.”
	When the Tax Credits Bill was before Parliament, the government had made clear in a draft of the 2002 Regulations that CTC would be payable to the family (or person) having main responsibility for the child in question.  The Financial Secretary to the Treasury, Mrs Dawn Primarolo, explained the thinking as follows (Hansard, 26 June 2002):

“Clauses 8 and 9 provide the framework for entitlement to the child tax credit.  The draft Child Tax Credit Regulations … provide the detailed provision that will sit within that framework.  Together, those measures create a system that ensures that the family with main responsibility for a child will be provided with a suitable level of support, depending on their needs.  That is similar to many current systems of support for children, and we believe that – currently – it provides the most suitable means to ensure that we can focus support on raising children out of poverty.
Our present aim is to enable one family to claim support for any particular child at any one time.  That is the principle on which the Bill, the draft regulations and the business systems being developed are based.  There are several sound reasons for that approach.  Usually, the person or couple who have the main responsibility for care of a child bear more of the everyday responsibilities for the child, and meet the everyday expenditure for him or her.  It is vital, especially for families on lower incomes, that enough support is directed to that family to lift the child from poverty, or to keep him or her out of poverty.”
	She also explained that it was possible that, in the light of changing patterns of care, the government might want to revisit the single payment rule in the future.  Specific amendments were proposed to the Bill to enable that to occur:

“However, we recognise that patterns of care may be changing.  That is the reason for the amendments.  Many more families share responsibility for children than was previously the case, especially where a family has split up – resulting in both parents sharing responsibility for the children from the former relationship.  The increase in shared responsibilities between families raises the question of whether, in future, directing support to one family will continue to be the right approach.  We are determined to keep the provision of Government support in such cases under review, in order to ensure that we meet the needs of the children involved.
We have no intention, however, of making any hasty or ill-considered changes to our present approach.  The question of shared responsibility for children goes wider than tax credit and affects other systems of support that recognise the needs of families with children such as housing benefit.  Even if, in the light of the changing climate on this issue, we became persuaded that a change in approach was warranted, such a change could not be made overnight.
The consultation exercise on the tax credits and our continuing contact with lobby groups have shown that payment of support to the family with the main responsibility for the child is seen as the most appropriate way to deal with the vast majority of families with children.  If there were to be a change, it would have to be carefully thought about; there would need to be careful preparation of the ground with claimants and advisers.  Any change would also entail extensive – and expensive – IT and business systems changes, which would require detailed analysis and take time to establish.
We will continue to stand by our intention to direct payment to the family containing the person with the main responsibility for the child, and entitlement will not be divided in cases where more than one household is involved in care of a child.
Against that background, we see the need to make some protective changes to the Bill to equip us to change the way we deal with shared care cases – if it became apparent that a different approach was more appropriate.  To provide us with that flexibility, Lords amendment No.14 would allow us to vary the amount of the individual element in the child tax credit to reflect any relevant factors, such as shared responsibility for a child.  That mirrors a similar power already present in the family element.
Lords amendment No.15 would enable us, where more than one claim is received for a particular child or children, to pay each family a reduced amount of any element payable in respect of any particular child – to reflect the level of care that the family provides.  If we decided, in the future, to recognise a claim for a child by more than one household at any one time, we would not want those households to be in a better position in terms of tax credits than a family who had stayed together throughout and were solely responsible for a child.
Lords amendments Nos. 13, 16 and 101 allow us to define the phrase ‘being responsible for a child’ separately for the purposes of the child tax credit and the working tax credit.  However, the key factor in making the amendments is to make clear in the Bill that, if, in future, tax credits have to reflect shared care responsibility, entitlement can be divided and not duplicated.
The new tax credits will provide an important source of financial support, especially for families on the lowest incomes.  We recognise that it is important to be able to process claims as quickly as possible and get awards into payment.  However, as with all forms of support, we have to reflect the complexities of real life; the rules may be complex.  That is why we do not think it is appropriate to rush into making changes.
We are already aware that in many cases where a dispute arises over who is responsible for a child, its resolution can be time consuming and difficult.  Those difficulties are unlikely to reduce if, in future, we recognise more than one claim.  It will be necessary to undertake a great deal of detailed discussion and consultation about the practicalities of how we could deliver such a change.  For example, we might wish to confine access to child credit to those who care for a child for at least three or four days a week, or, looking at the matter more broadly, for about 40 per cent of the time on a regular basis.  The powers that we have taken would enable such matters to be covered in secondary legislation, which can be fine tuned more readily if necessary, following detailed considerations and consultation ….”
	The power of apportionment referred to in Mrs Primarolo’s statement is to be found in section 9(7) of the 2002 Act, which we have already quoted.

The issue
Rule 2 of regulation 3 of the 2002 Regulations applied in this case, because the children normally lived for part of the week with their mother in one household and for part of the week with the appellant in a different household.  The children were therefore to be treated as the responsibility of whichever parent had the “main responsibility” for them.  By rule 3, in the absence of agreement between the parents, it was for the Commissioners to determine which of them satisfied the main responsibility test.  The limited evidence before us indicates that the appellant’s claim was disallowed because the children stayed with him for only three days a week, and the case has proceeded on the basis that the mother satisfied the main responsibility test because she was the majority carer.  It was therefore the appellant’s status as minority carer which meant that he had no entitlement to CTC.
	The appellant’s case is that the provisions for a single payment of CTC based on main responsibility are indirectly discriminatory on grounds of sex, contrary to article 14 ECHR read with article 1 of the First Protocol to the ECHR (the right to peaceful enjoyment of possessions).  
	The Commissioners accept, following the ruling of the House of Lords in R (RJM) v Secretary of State for Work and Pensions [2008] UKHL 63, [2009] 1 AC 311, that the discrimination of which the appellant complains falls within the ambit of article 1 of the First Protocol.  They now also accept, although they contested the point below, that the relevant provisions are liable to have an indirectly discriminatory effect on male CTC claimants.  
	The remaining issue, and the focus of this appeal, is whether the discriminatory provisions are objectively justified, on the approach to be applied under article 14 ECHR.  
The judgments in Hockenjos
	It is necessary to consider the judgments in Hockenjos in some detail.  Although the members of the court all agreed on the result, they gave separate judgments and there were differences of reasoning and emphasis between them.  
	Mr Hockenjos was separated from his wife.  There was a joint residence order dividing the care of their two children roughly equally between them.  Mr Hockenjos applied for JSA including child premium.  His entitlement to child premium depended on whether he was “responsible” for the children, which in turn depended on regulation 77 of the Jobseeker’s Allowance Regulations 1996.  Regulation 77 provided inter alia that (i) a person was to be treated as responsible for a child for whom he was receiving child benefit (regulation 77(1)), (ii) in the case of a child in respect of whom no person was receiving child benefit, the person to be treated as responsible for the child was the person with whom the child usually lived (regulation 77(3)(a)), and (iii) a child was in general to be treated as the responsibility of only one person in any benefit week, with the result that payment of benefit could not be split (regulation 77(5)).  It was accepted by the Secretary of State that the provisions gave rise to indirect discrimination on the ground of sex, contrary to Council Directive 79/7/EEC (which, for reasons it is unnecessary to go into, applied to JSA but does not apply to CTC).  The Court of Appeal held that the Secretary of State had failed to establish objective justification, both as regards the linkage of child premium to child benefit and as regards the impact, on a substantial minority carer in receipt of JSA, of the provisions treating only one parent as “responsible” for the child and preventing a split payment of the child premium.  
	Scott Baker LJ, giving the first judgment, observed in relation to the arrangements for shared care of the children that there was an increasing awareness of the father’s role in the care of children and “[t]here is in my view no longer on the face of it any reason, if there ever was, why fathers who are parties to such arrangements should be placed at a financial disadvantage by the social security legislation” (para 4).  Dealing with the issue of justification, he referred first to the Secretary of State’s evidence seeking to justify the system on grounds of administrative convenience, cost effectiveness and the promotion of consistency in decision-making.  He then examined a number of authorities on the issue of justification under Community law, in particular as to the broad margin of discretion afforded to Member States in matters of social policy:  Case C-317/93, Nolte v Landesversicherungsanstalt Hannover [1995] ECR I-4625; Case C-167/97, R v Secretary of State for Employment, ex parte Seymour-Smith and Perez [1999] ECR I-623; and Case C-226/98, Jørgensen v Foreningen af Speciallaeger and another [2000] ECR 1-2447.  Having considered submissions by Mr Drabble QC for the appellant and Mr Paines QC for the Secretary of State, he said this:

“44.  I agree with Mr Drabble’s submission that there is a point at which is becomes no longer possible or appropriate to defer to the Member State’s broad margin of appreciation on social policy.  That point is reached when the effect of doing so would be to frustrate the implementation of a fundamental principle of Community law.  It is therefore necessary to feed into the question of proportionality the importance of the principle of equality.  In doing so the Secretary of State, and subsequently the court, is doing no more than taking account of a fundamental concept of Community law.  The starting point is that the problem highlighted is sufficiently great that it strikes at a principle of Community law.  That that is so in this case there is no doubt.
45.  Accordingly, in my judgment the position is this.  The law is set out in the European Court’s judgment in Seymour-Smith.  The Secretary of State must first show that the discriminatory rule reflects a legitimate aim of the UK’s social policy.  Next he must show that the aim is unrelated to any discrimination based on sex and finally that he could reasonably consider that the means chose are suitable for attaining that aim.  Built into this final question is the balance between holding fast to the Community’s fundamental principles, on the one hand, and the Member State’s freedom to achieve its own social policy, on the other.”
	He considered that the aim could accurately be expressed as one of establishing a fair and efficient distribution of the public funds available to maintain children within the confines of a subsistence benefit such as JSA.  There was no evidence that the Secretary of State or anyone on his behalf had ever applied his mind to the need to identify the aim and then balance it against the requirements of the directive.  Where the Secretary of State had failed to explore alternatives, Scott Baker LJ could not accept that the burden of establishing justification had been discharged (para 47).  
	He then referred to what had been said recently in Parliament by the Financial Secretary to the Treasury concerning the proposed CTC arrangements (see paras 6-7 above).  He said (at para 51) that her observations made clear that there were alternatives that could have been considered; at the very least, someone who was a substantial minority carer on an ongoing basis might have been better provided for than by the link to child benefit under regulation 77.  
	At paras 52-54 he observed that when looking at the aim that had been defined, both fairness and the efficient distribution of public funds were key elements, and the court had to focus on whether the particular form of regulation 77 was an appropriate way of achieving the aim.  The regulation scored highly on the efficiency criterion but did not meet the fairness criterion.  There was considerable force in Mr Drabble’s submission that the unfairness, and in particular the “no splitting” provision in regulation 77(5), was “not just a marginal unfairness that operates in occasional hard cases” but was much more than that, in that a minority carer looking after two children say 40 per cent of the time received a sum by way of JSA falling very far below an appropriate subsistence level (para 53).  

After considering further submissions of counsel, he pulled things together in this way:
“61. It is forcibly argued that a system in which a substantial minority carer can be left short of money to meet the necessities of life is seriously deficient. One possible solution might be a flat rate for a minority carer.  Be that as it may, it is not up to the appellant to put forward what the arrangements should be.  The Secretary of State has been aware of the problem at the very least since the Court of Appeal sent the case back to a commissioner in May 2001.  So he has had ample opportunity to explore other options; but he has not done so ….
62.  Mr Drabble accepts the appropriateness of some bright-line rule.  Complete equality cannot be achieved in all situations, but at least the result should be fairer than at present.  The present arrangements fail to direct the money to where it needs to go.  The Secretary of State has to justify that only one parent receives the supplement where two are in need of it.  In my judgment there is considerable force in the point that the Secretary of State has failed to justify treating only one parent as responsible in circumstances when the reality is that both are.  A freestanding test of responsibility spelt out in regulations would be likely to be fairer than the present proxy link to child benefit.  As Mr Drabble points out, the real vice of the present system is that payment of the supplement is dependent on receipt of child benefit.
63. … The burden is on the Secretary of State to justify the discrimination that undoubtedly arises from the legislation, as it presently exists.  The Secretary of State has never, on the evidence, applied his mind to the question of whether there is a better or different way of achieving the policy aim that would avoid, or at the very least diminish, the discrimination, which is at present considerable.  For one thing, there is no evidence that the Secretary of State has ever considered the extent of the discrimination.  It is not for the court to explore other options, but looking at the care position over a period longer than a week and a flat rate payment for a minority carer are obvious possibilities.”
	In a later section (at paras 68-71) on the extent to which regulation 77 was discriminatory and unjustified, Scott Baker LJ indicated that the unjustified discrimination did not stop at the basic provision in regulation 77(1).  The underlying discriminatory complaint was the linking of child benefit to JSA:  JSA was a subsistence benefit, child benefit was not.  Regulation 77(5) lay at the heart of the problem because it prevented appropriate subsistence being paid to one parent (usually the father) in shared cases.   It was part of a bundle of provisions whose aim was to provide entitlement.  The Secretary of State had to justify that only one parent could receive the benefit when both were in need of it.  Regulation 77(3)(a), which applied when no-one was receiving child benefit for the child, did not address the position of the substantial minority carer in relation to a subsistence benefit:  the whole purpose of a subsistence benefit like JSA was to prevent a claimant’s income falling below subsistence level during a, possibly short, period of unemployment.
	Arden LJ agreed that the link between JSA child premium and child benefit was not capable of objective justification.  The child benefit link was an artificial means of assessing responsibility for a child, “and the argument that it is not possible to devise a better system is not consistent with the basis adopted in the new child tax credit regulations, which is to succeed income-based JSA” (para 97):  those regulations awarded assistance on the basis of main responsibility for a child, not on the basis of the artificial child benefit link.  
	The second issue was whether what Arden LJ described as “the single payment/single claimant rule” was also discriminatory and, if so, was capable of justification.  She found that it was discriminatory since the father would not be entitled to child premium unless he was the primary carer, and there were likely to be more women than men who were primary carers.  On the question of justification, she said that the state was entitled to a wide margin of discretion in the field of social policy and that “[t]he test to be applied is whether the Secretary of State can show that the single payment rule reflects the necessary aim of social policy and is suitable and necessary for achieving that aim” (para 102).  Once the Secretary of State showed that the single payment rule was a suitable means of distributing the benefit and that some rule of that nature had to be imposed, it was not open to the court to reject it on the grounds that some other rule would in its judgment have been fairer.  

She said that the Secretary of State had produced some persuasive reasons for choosing the method of distribution in regulation 77.  Referring to the evidence, in the form of the statement to Parliament by the Financial Secretary to the Treasury, that the government had considered benefit-splitting in relation to the successor system of CTC, and to the reasons given for not making an immediate change (see paras 6-7 above) she observed:  “I think one can take it that, if that was the Government’s conclusion on the new child tax credit system, it is hardly likely that the Government would come to any different conclusion on the JSA system” (para 105).
	On the authorities, Arden LJ took the view that the question for the court was “could it reasonably be considered (on the evidence) that the policy achieves its social policy aim?” (para 107).  In the light of the statement by the Financial Secretary to the Treasury, she did not consider that the decision not to have an apportionment scheme could in general be said to be irrational.  That statement also met the alternative means of challenge, that the government should have considered whether there were other ways of achieving the social policy aim.  For those and other reasons, Arden LJ concluded as follows:
“112.  In those circumstances, with one qualification, I am driven to the conclusion that these reasons produced by the Secretary of State should be accepted as justification, and to agree with the conclusions of the commissioner that the single payment/single claimant rule is within the broad margin of discretion available to the Member State.
113.  The one qualification is this.  Part of the legitimate aim of the Secretary of State is to produce a fair distribution …. I have referred above to the stark disparity between the financial position of Mr Hockenjos and that of his female comparator.  As Mr Drabble submits, if a person has shared care of a child for substantial periods of time but does not receive dependant’s additions or family premium, he or she will be forced to live substantially below subsistence level.  The Secretary of State could not, in my judgment, reasonably consider that a scheme which produced this result was necessary or appropriate to achieve his legitimate aim, unless possibly he could reasonably consider that very few individuals were involved or that the scheme was shortly to be replaced by another scheme under which this problem could be taken care of.  The position here is that the Secretary of State has not ascertained the number of persons who may be affected:  although no claims have been received, there may well be a significant number of such persons ….  As to the question of the JSA scheme being replaced, unless this had happened within a very short time frame, I do not consider that this could alter the conclusion that the Secretary of State could not reasonably consider that the scheme was necessary or suitable to achieve the legitimate aim of his policy ….
114.  On the other hand, the conclusion I have reached would only apply where the person sharing care is responsible either equally or at least to the extent of 43 per cent (3/7) of the time for the children in question.  There has to be a dividing line somewhere ….”
	Ward LJ considered that the discrimination lay in regulation 77(1) and (5) but that regulation 77(3)(a) was irrelevant, since it applied only in the case of a child in respect of whom no person was receiving child benefit (whereas in Hockenjos child benefit was being received in respect of the children).   

As to objective justification, he gave the following “synthesis of principle” to be derived from relevant authorities (para 156):  (1) The burden is on the Secretary of State to establish that the measure can be objectively justified by reasons unrelated to discrimination on grounds of sex.  (2) The Secretary of State must show that the measure reflects some necessary/legitimate aim of the government’s social policy.  (3) The burden is also on him to show that he could reasonably consider that the means chosen were suitable/requisite/necessary for achieving that aim.  (4) In exercising its competence, the national legislature has a broad margin of discretion.  (5) The broad margin of discretion available to the government cannot have the effect of frustrating the implementation of a fundamental principle of Community law such as the equal treatment of men and women.  (6) Ultimately the question is whether the national legislature was reasonably entitled to consider that the means were suitable for attaining the aim.
	He accepted that the aim was as set out in the judgment of Scott Baker LJ, namely to establish a fair and efficient distribution of public funds available to maintain a child within the confines of a subsistence benefit such as JSA.  The dispute turned on whether the Secretary of State was reasonably entitled to consider that the chosen means were suitable for attaining the end.  
	In so far as the regulation made responsibility dependent upon receipt of child benefit, Ward LJ rejected the Secretary of State’s case as to objective justification for a number of reasons, culminating in this passage:
“171.  The crucial question is whether the Secretary of State could reasonably decide to implement this scheme.  Making all allowance for the margin of discretion afforded to him, I nonetheless emphatically conclude that he has failed to justify the discrimination in this case.  My reasons are:
(1)  He is hardly in a position of strength to argue his case when it is quite apparent that he never addressed the problem of shared care and its impact on fathers.  Afterthoughts are allowed but they are seldom convincing.  The paucity of the evidence filed on his behalf reflects the barrenness of his argument.
(2)  The way the scheme operates totally to exclude the father amounts to a frustration of the equal treatment principle ….
(3)  The aim is to distribute this subsistence benefit not just efficiently but also fairly.  To allow a father nothing for the maintenance of the child when he shares care virtually equally is so unfair that no reasonable Secretary of State should countenance it.  He was acting unreasonably because he was giving greater weight to administrative convenience when the social aim of his policy was to hold fairness and convenience as closely balanced as possible.  A system allowing for apportionment would have achieved that balance.
172.  In my judgment linking responsibility to child benefit cannot be objectively justified.”
	Similar considerations ran through his examination of the justification for the provisions whereby only one person was treated as responsible for a child even in a shared care arrangement:

“173. The next question is whether the rule that only one person is to be treated as responsible can be justified.  The main justification for this is that the welfare of the child demands it in that it is better to have the limited funds in the hands of one parent, especially when regard is had to the fact that there are capital elements built into the allowances for renewal of clothing etc.  No figures were given to support this assertion.  We are told that an itemised calculation is made annually.  If so, the items of ‘capital’ expenditure can be isolated and a figure for week-by-week living expenses calculated.  If x per cent of the allowance represents the cost of a week’s maintenance, it is not that difficult to say that the father can have 33 per cent, 40 per cent or 50 per cent of x as may be appropriate on a rough and ready basis depending on the amount of time the child is in his care.  That would be fair.  It would also more realistically target the interests of the child because his welfare can hardly be promoted by leaving him living with a father who can hardly afford to keep him.  In cases of shared care the Secretary of State cannot reasonably justify this rule.
174.  There is another consideration.  That notion that only one parent is to be treated as responsible for his or her child and the other parent is deemed not to be responsible at all is a total anathema to a family lawyer.  A cornerstone of the reforming Children Act 1989 is that where the parents were married to each other at his birth each shall have parental responsibility for the child – see s.2(1).  Each may act alone and without the other in meeting that responsibility – see s.2(7).  To be forced to treat only one as responsible where there is a shared residence order in force and in operation is grotesque. It is degrading to fathers who actually – and lovingly – tend to their children.  A law so framed is so far removed from reality that it brings the law into disrepute and justifiably fuels the passion of protesting fathers.  Both the legal position and the current vociferous protests are factors properly to be taken into account, and there is no evidence that they, especially the former, have had any adequate consideration.  There is no justification for social security law to march out of step with the general law and with the instinctive reactions of reasonable mothers and fathers, and this is a further reason why no reasonable Secretary of State should tolerate such a demeaning discrimination against fathers.
175. In my judgment treating only one of the parents as responsible for a child who resides with each of them for part of the week cannot be objectively justified.”
	Ward LJ then considered the justification for the single payment rule (or non-apportionment rule, as he described it).  In his view it should not be an administratively insuperable task to reach a decision as to the degree of sharing on a broad time basis; and if as a further refinement one had to calculate how much of the allowance was for board and lodging and general keep, apportionment of that amount was mathematically simple.  If it was thought necessary, then by all means let the mother keep the “capital” element for purchases of clothing etc., but the father should be given something on which to live.  The system did not have to be perfect but did have to be fair.  The statement of the Financial Secretary to the Treasury went a long way to acknowledging both the defects in and the remedies practicably available for improving the system.  In Ward LJ’s judgment and allowing for the broad margin of discretion, the Secretary of State was not reasonably justified in maintaining a bar on splitting the benefits between parents who shared care (para 176).
	He was also of the view, however, that no question of apportionment of JSA arose at all on the facts of the case, because only Mr Hockenjos (and not his wife) was seeking JSA and Mr Hockenjos did not have to share the allowances with anyone.  If both father and mother had had to apply for JSA and were contending for the same benefit the arguments might take on a different complexion (para 180).  

Review of the CTC arrangements following Hockenjos
There was evidence before the tribunals below in the form of a witness statement by Mr Adrian Dixon on behalf of the Commissioners concerning a review of the relevant CTC provisions following the decision in Hockenjos:   
“1.  I am a policy advisor in the Benefits and Credits Group of HMRC; that group being responsible for Child Tax Credits and Child Benefit.
…
3. The purpose of this statement is to confirm that following the case of Hockenjos, in December 2004, officials within HMRC and HM Treasury did conduct an internal review of the validity of the justifications for the rules which are under challenge in these proceedings (and of the equivalent rules in relation to Child Benefit).  The internal review recognised the increasing incidence of shared care arrangements and considered a range of policy options including (a) retaining the current system of payment to a single carer, (b) splitting payments of CTC between carers, apportioned according to shared care arrangements and (c) making CTC awards to both parents in shared care cases.
4. In relation to each option, officials considered a number of factors including (a) the logic behind the option and how it would work, (b) the effect on the wider benefits system, (c) the effect on public expenditure, (d) the support which would be offered for shared parenting, (e) the effect on the administration of CTC.
5. The conclusion reached by officials, having considered these factors, was that there had been no material changes in the balance of policies which had led to the enactment of the original CTC regime, and payments being made to a single carer.  Therefore, no further work was undertaken with regard to reforming the current system.”
	The competing policy considerations were set out by Mr Dixon, without further elaboration, in a table which is reproduced below (save for the omission of a column relating to the option of “extra payment”): 


SINGLE PAYMENT
SPLIT PAYMENT
Precedent 
Option generally adopted across benefit system: child benefit, income support child premia, housing and council tax benefit
	Supplementary Benefit rules allowed sharing of child’s scale rate
	Tax allowance of Children’s Tax Credit, until 2003
Rationale
CTC aims to protect children from poverty
	Single payment ensures that the main carer has sufficient income to keep children out of poverty
	Split amount of single payment between parents actively participating in care of child
	Targets financial support at both carers, tailored to time in which they are chiefly responsible for care of a child, and according to individual incomes
Impact on benefits system
Myriad of other benefits based on single payment even where child actually lives in more than one household
	Immediate impact on WTC, assessed in tandem to CTC and contains elements for lone parents & childcare
	Pressure for reform of other benefits also based on single payment
Public expenditure
No additional expenditure required
	Maximises amount of current resources going to child
	No additional expenditure on benefit paid
	But greater expenditure on administrative costs
Support for shared parenting
Can be paid to minority carer by agreement, or if more than one child
	Responsive to changes in care arrangements
	Recognises financial contribution of both carers
	But financial incentive for greater proportion of care may lead to greater conflict over care arrangements
Administration
Avoids difficult administrative and IT changes
	Administratively complex, requiring extensive redevelopment of IT and business systems
	Decisions on appropriate split problematic (time spent with, money spent by, each carer, their other financial resources etc)
Care pattern difficult to verify without formal agreement, and can change regularly
Compliance risk re monitoring shared care arrangements
Other factors
Children in shared care arrangements treated in same way as children in nuclear family
	Money moved away from primary carers, usually lone parents, risking increase in child poverty
	Adverse implications for level of support if total award based on both parents’ income
Pro rata award to each carer based on household income will lead to lower level of support where minority carer has higher income
Difficult questions arise on repartnering

The Upper Tribunal judge’s decision
In finding that the provisions were justified, the Upper Tribunal judge referred to the above table and expressed the view that the Commissioners’ analysis was structured around relevant factors and was rational.  He said that the Commissioners were entitled to conclude that the balance was in favour of maintaining the rule of one credit for one particular child.  In coming to that conclusion he had given little significance to considerations of administrative convenience.  The factor that had particularly influenced his decision was the nature and context of CTC.  Under the 2002 Act the focus of CTC was directly on the child and children were treated separately.  He continued:
“44. This is very different from the position before the 2002 Act.  A jobseeker’s allowance, to take as an example the benefit involved in Hockenjos, was assessed on the needs of the family as a whole, with the children included as part of that whole.  But under the 2002 Act, the children are given separate treatment.  The effect may be similar in substance, but the focus is now different and it is supported by a different rationale – the reduction in child poverty.  That is clearly a legitimate aim.  In that context, the decision to make one award only in respect of a child is not discriminatory.  Nor is it discriminatory to pay the award to the primary carer as a tie-breaker if the carers cannot agree.
45. The child receives the benefit of the payment, regardless of the carer to whom it is paid.  The system may not be perfect, as there will inevitably be some additional costs if a child lives in different households.  However, as an approach to the deployment of limited resources available, it is legitimate and efficient to distribute money in a way that avoids duplication for a particular child.  That is especially so when, as in the child tax credit, the carers have the power to elect which shall receive the credit and, if they wish, to distribute between themselves the money received as the tax credit or the costs associated with caring for the child.
46. The reasoning in Hockenjos is not relevant in this different context.  The Court of Appeal was concerned with the needs of the claimant in supporting his family, which included for that purpose his children.  This formed part of one composite calculation, albeit with a specific element relating to the child.  The focus there was on what [was] the need of the claimant and his family.  What his children needed was not the subject of separate consideration.  That has now changed under the tax credit regime.”
The appellant’s submissions 
For the appellant, Mr Drabble submitted that the discriminatory effect in this case is just as stark as it was in Hockenjos and is no more justifiable than it was there.  He relied on three themes emerging from the judgments in Hockenjos.  First, he pointed to what was said about the increasing prevalence of shared care and the importance attached to it (see in particular per Scott Baker LJ at para 4, per Arden LJ at para 113 and per Ward LJ at paras 174-175).  
	Secondly, he underlined passages referring to the harsh effects of the discriminatory provisions upon a substantial minority carer living at subsistence level (see for example per Scott Baker LJ at paras 53 and 61-63, and per Ward LJ at para 173).  He submitted that the present appellant is in materially the same position, as a minority carer in receipt of a subsistence benefit who is denied, by virtue of the provisions under challenge, the additional funds he needs to look after the children during the three days a week when they are in his care.  Mr Drabble made clear that this was the specific focus of the challenge.  He submitted that splitting of CTC is needed in such cases in order to prevent minority carers being placed in an intolerable position:  a scheme which denies any CTC to a carer in receipt of a single person’s JSA who has to look after children for a substantial part of the week is unjustifiable.  He accepted, however, that there would be many other situations where splitting of CTC was not necessary.  
	The third theme was the approach taken in Hockenjos towards the issue of objective justification under EU law, for example the passage in the judgment of Scott Baker LJ culminating in the summary at para 45.  It was submitted that article 14 ECHR does not require a radically different approach and should not produce a materially different practical result:  there still comes a point where the discriminatory impact is so great as to be unacceptable.  
	Mr Drabble submitted that, whilst officials had considered the problem discussed in Hockenjos, they had not faced up to the logic in that case, as to the position of a minority carer in receipt of a subsistence benefit based only on his own needs when he has to look after children for three nights a week.  He asked rhetorically, “how are the children to be fed?”, and said that Mr Dixon’s witness statement referred to various policy considerations but did not answer that question or explain the basis on which the effect of the relevant provisions was judged to be acceptable.  The fact that CTC forms part of a different system from the JSA regime in issue in Hockenjos makes no difference to the underlying problem:  in substance, CTC plays exactly the same role as child premium did in Hockenjos and the discriminatory effect is equally unjustifiable.
	In Mr Drabble’s submission, supported by the judgments in Hockenjos (see for example per Scott Baker LJ at para 61), it is not for the appellant to come up with an alternative scheme.  His position was that the statute empowers the Commissioners to modify the scheme so as to allow CTC to be split between carers and to remove the discriminatory effect of which complaint is made, but it is for the Commissioners to decide precisely how to do this.  
The Commissioners’ submissions
For the Commissioners, Mr Coppel submitted that the approach to objective justification for indirect discrimination under article 14 ECHR is less strict than the approach applied in the context of EU law in Hockenjos.  The correct approach is that set out in Stec v United Kingdom (2006) 43 EHRR 47:  in the context of social policy the Strasbourg court applies a wide margin of appreciation and will generally respect the legislature’s policy choice unless it is manifestly without reasonable foundation.  Further, cost and administrative convenience cannot be relied on in the EU context (see per Scott Baker LJ in Hockenjos at para 39, and Cross v British Airways plc [2006] ICR 1239, para 72) but can be relied on under article 14.  The “least restrictive alternative test” also plays a part in the analysis in the EU context (see per Scott Baker LJ in Hockenjos at paras 51 and 61-62) but is not a feature of the analysis under article 14.  
	In this case the rules, though contained in secondary legislation, were endorsed by Parliament only 18 months or so before the appellant’s claim (in that Parliament had before it the draft regulations and, in the light of the statement by the Financial Secretary to the Treasury, approved amendments to the Tax Credits Bill which confirmed the present position whilst making it possible for the rules to be amended to allow for split payment in the future).  Accordingly, submitted Mr Coppel, the issue of justification is whether Parliament took a view which was manifestly without reasonable foundation, that is to say irrational, in considering there to be sufficient justification for not splitting CTC in the case of competing claims by carers who shared the care of a child.
	In addition to referring to the table of policy considerations annexed to Mr Dixon’s witness statement, Mr Coppel made a number of points by way of submission in elaboration of the justification put forward for the rules in their present form.  First, the focus of CTC is on meeting the needs of particular children (whereas previous benefit regimes sought to meet the needs of particular adults who had care of children) and the system is consistent with that focus.  The “main responsibility” test serves to direct support for the child to the person who bears more or of the everyday responsibilities in relation to the child and who is most likely to be meeting the child’s day to day costs.  The consequence of splitting the benefit would be to reduce the support paid to the majority carer in relation to the child, which is undesirable in the typical case where the majority carer is less well placed to earn income because of child-care responsibilities and is more in need of the support which CTC offers.  A split award could be calculated in different ways, but each would have potentially undesirable results:  for example, (i) the total award could be based on the majority carer’s income, which would mean that CTC was paid to minority carers without any test of their means (and which in turn might be seen to advantage children of separated parents); (ii) the total award could be based on the minority carer’s income, which would result in a reduction in the total support for a child if, as may be expected in the typical case, the minority carer was a higher earner than the majority carer; (iii) the total award could be based on both carers’ income, which would result in a reduction in support for a child where the minority carer received any assessable income at all; or (iv) there could be a pro rata award to each carer based on that carer’s own income, which would be likely to result in a significant drop in the support delivered through the majority carer and, in the typical case, in the total support for a child.  Further, the splitting of CTC might provoke greater conflict in care negotiations and make primary carers less willing to share care because of a concern that it would result in a reduction in the support they received for the child.  
	Mr Coppel also relied on considerations of cost and administrative complexity.  He submitted that in order to allow for CTC to be split, there would be a requirement for extensive redevelopment of IT and business systems; verification and decision-making would be more complicated; there would be problems in determining how exactly CTC should be apportioned (e.g. whether there should be an exact percentage split or a broad brush approach; whether it should be by reference simply to time spent with the respective carers or account should also be taken of responsibility for categories of expenditure, and how to take account of changes from week to week).  Increased administrative costs would be likely to result in less money being available for payments to support children.  There would also be important implications for the operation of working tax credit and other benefits.
	As to the particular circumstances of the appellant, Mr Coppel submitted that the single payment rule is par excellence a bright line rule giving effect to legitimate policy considerations and having considerable administrative benefits; it can be justified as such even if it results in hard cases.  Further, the present system permits separated parents to agree between themselves who is to have the CTC; and CTC is only one aspect of the overall package to be taken into account when the parties agree, or the court orders, financial arrangements on divorce.  In addition to the possibility of agreement with his former partner, the appellant had support available to him elsewhere in the social security system, and there is no evidence as to how difficult he found the situation in practice.  Whilst it would be possible for CTC to be split only in those cases where a minority carer was on subsistence benefits, such a course would involve a fundamental change to the character of tax credits (which are not restricted to people on subsistence benefits), would make the amount received by the majority carer unfairly dependent on the personal circumstances of the minority carer and would create discrimination in favour of the children of separated parents.
	In short, the Commissioners’ position is that the present system, with its provision for a single payment of CTC based on the main responsibility test, is not irrational or manifestly without reasonable foundation as an approach to delivering support for children.
Mr Coppel submitted that the reasoning in Hockenjos cannot be read across to the present case.  Hockenjos was decided under an EU directive giving effect to a fundamental principle of EU law; and the test of justification was different from, and stricter than, the approach under article 14 ECHR.  The rules of entitlement at issue in Hockenjos were different, and the principal issue was the link with child benefit.  The nature and context of CTC differs from that of JSA:  the focus of CTC is on support of the child, in order to reduce child poverty, whereas the focus of JSA is on the needs of the adult.  A significant factor in the reasoning in Hockenjos was the absence of consideration by the Secretary of State of alternative arrangements, whereas there has been such consideration here.  Another significant factor in Hockenjos was the absence of competition between claimants for the benefit to which Mr Hockenjos was claiming entitlement (since he alone was on JSA), whereas in the present case both the appellant and his wife applied for CTC in respect of their children, and claimants for CTC in a shared care situation will always be competing for a share of the same benefit.
Discussion and conclusion
Article 14 provides:
“The enjoyment of the rights and freedoms set forth in this  Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.” 
A difference of treatment within article 14 amounts to unlawful discrimination if it does not have an objective justification, that is to say “if it does not pursue a legitimate aim or if there is not a reasonable relationship of proportionality between the means employed and the aim sought to be realised” (Stec v United Kingdom, at para 51; R (RJM) v Secretary of State for Work and Pensions, at para 48).  The relevant aim in this case was not the subject of detailed submissions but can be seen to be, in broad terms, the provision of support for children as part of the government’s strategy of reducing child poverty.  There is no dispute as to the legitimacy of the aim.  The dispute relates to the issue of proportionality.
	The provisions at issue fall within the area of social policy, where a wide margin of appreciation is allowed in relation to the assessment of whether and to what extent differences in treatment are justified.  In Stec v United Kingdom the court stated (at para 52, with the omission of footnotes): 

“The scope of this margin will vary according to the circumstances, the subject-matter and the background.  As a general rule, very weighty reasons would have to be put forward before the Court could regard a difference in treatment based exclusively on the ground of sex as compatible with the Convention.  On the other hand, a wide margin is usually allowed to the State under the Convention when it comes to general measures of economic or social strategy.  Because of their direct knowledge of their society and its needs, the national authorities are in principle better placed than the international judge to appreciate what is in the public interest on social or economic grounds, and the Court will generally respect the legislature’s policy choice unless it is ‘manifestly without reasonable foundation’”.
	The same approach is applied by the national court, mutatis mutandis, towards decisions of the legislature or executive:  see, for example, R (Carson) v Secretary of State for Work and Pensions [2005] UKHL, [2006] 1 AC 173, paras 86 and 91; R (RJM) v Secretary of State for Work and Pensions, para 56; and R (SRM Global Master Fund LP) v Commissioners of Her Majesty’s Treasury [2009] EWCA Civ 788, paras 74-75.   
	In general, a more intensive scrutiny will be applied in a case of discrimination on “core” or “primary” grounds, such as sex or race, than in a case of discrimination on other grounds:  see R (Carson) v Secretary of State for Work and Pensions, per Lord Hoffmann at paras 15-17;  AL (Serbia) v Secretary of State for the Home Department [2008] UKHL 42, [2008] 1 WLR 1434, per Baroness Hale at paras 29-31; R (RJM) v Secretary of State for Work and Pensions, per Lord Mance at para 14.  But Stec v United Kingdom was itself a case of discrimination on the ground of sex (payment of the relevant benefit was tied to pensionable age, which differed as between men and women); and the “general rule” that very weighty reasons would have to be put forward to justify a difference of treatment based exclusively on sex was contrasted with the wide margin usually allowed in relation to general measures of economic or social strategy and the “manifestly without reasonable foundation” test generally applied in that context.  That was also the line followed in Runkee v United Kingdom [2007] 2 FCR 178, a later case of sex discrimination before the Strasbourg court.  In the context of a general measure of social policy, therefore, the fact that the discrimination is on the ground of sex does not appear of itself to require the court to apply a more intensive scrutiny.  That must be true a fortiori where, as here, the discrimination is indirect rather than direct, that is to say where it arises out of the differential impact of provisions that apply in their terms equally to men and to women.  
	It is clear that considerations of cost and administrative convenience can be relied on by way of justification:  see, for example, AL (Serbia) v Secretary of State for the Home Department at paras 2-3, 6 and 37.  It is also well established that a workable system may depend on the adoption of clear, easily applicable “bright line” rules rather than attempting to cater for the individual situation of every claimant:  see, for example, R (Carson) v Secretary of State for Work and Pensions, paras 41, 86 and 91; and R (Wilson) v Wychavon District Council [2007] EWCA Civ 52, [2007] QB 801, paras 57-62 (where the point is also made that the “less restrictive alternative” test is not an integral part of the analysis of proportionality under article 14).  
	Some of the above principles are drawn together in this passage from the opinion of Lord Neuberger in R (RJM) v Secretary of State for Work and Pensions, a case which concerned the withholding of a disability premium in income support on the ground of homelessness (not one of the core or primary grounds):

“54. However, policy concerned with social welfare payments must inevitably be something of a blunt instrument, and social policy is an area where a wide measure of appreciation is accorded by the ECtHR to the state ….  As Lord Bingham said about a rather different statute, ‘[a] general rule means that a line must be drawn, and it is for Parliament to decide where’, and this ‘inevitably means that hard cases will arise falling on the wrong side of it, but that should not be held to invalidate the rule if, judged in the round, it is beneficial’ ….
55. To similar effect, in this case, Sir Anthony Clarke MR said in the Court of Appeal … that ‘it is not for the courts to form a view on what is or is not appropriate policy’, provided that the ‘executive … was entitled to form the view that there are better ways of assisting disabled homeless people than by providing money, which may be spent in ways which may do them more harm than good.’
56. In my view, the discrimination in this case was justified, in the sense that the Government was entitled to adopt and apply the policy at issue.  This is an area where the court should be very slow to substitute its view for that of the executive, especially as the discrimination is not on one of the express, or primary, grounds ….  Further, it does not seem to me to be unreasonable for the Secretary of State to take the view that he should be encouraging the disabled homeless to seek shelter and help.  Similarly, I do not think it possible to characterise as unreasonable his view that the disabled will be less likely to need a supplement if they are homeless than if they are not.
57. The fact that there are grounds for criticising, or disagreeing with, these views does not mean that they must be rejected.  Equally, the fact that the line may have been drawn imperfectly does not mean that the policy cannot be justified.  Of course, there will come a point where the justification for a policy is so weak, or the line has been drawn in such an arbitrary position, that, even with the broad margin of appreciation accorded to the state, the court will conclude that the policy is unjustifiable ….”
	There are some differences between that approach and the approach to objective justification of discrimination on the ground of sex under EU law as applied in Hockenjos (see the passages referred to at paras 15, 22 and 26 above), but they are not of great significance and we think it unhelpful to engage in a detailed analysis of them.  In the generality of cases we would not expect the differences to lead to materially different outcomes.  In Hockenjos the members of the court expressed such strong views about the effect of the rules in issue that we have little doubt that they would have reached the same conclusion in the context of article 14 ECHR:  in their judgment the point had plainly come, in the words of Lord Neuberger in R (RJM) v Secretary of State for Work and Pensions, where the justification for the policy was so weak, or the line had been drawn in such an arbitrary position, that, even with the broad margin of appreciation accorded to the state, the court would conclude that the policy was unjustifiable.  The question for us is whether that point has also been reached on the facts of the present case.
	Apart from the difference in legal context, there are a number of other and potentially more important differences between this case and Hockenjos.  
	A factor that weighed with Scott Baker LJ and Ward LJ in Hockenjos was that the Secretary of State had not given consideration to alternatives to the relevant JSA provisions (see the passages referred to at paras 16]-17, 28 and 30 above).  In the case of CTC, by contrast, the issue of a single payment in a situation of shared care was expressly considered before the 2002 Regulations were made, as is apparent from the Parliamentary statement by the Financial Secretary to the Treasury, and was considered again in the review carried out following the Hockenjos judgment.  Indeed, the content of the Parliamentary statement was relied on by the court in Hockenjos as highlighting the lack of consideration given to the issue by the Secretary of State in Hockenjos itself; and in the light of that statement the CTC regime was evidently regarded by Arden LJ, at least, as a better system than the JSA regime under challenge and as bolstering the justification for the JSA regime (see paras 21 and 23-24 above).
	It is also material that there was a measure of Parliamentary endorsement of the position under the CTC regime, in that members knew the content of the minister’s statement and had the draft regulations before them when they approved the amendments to the Bill to enable the splitting of benefit in the future.  They proceeded on the basis that under the system as introduced there would be a single payment of CTC, to the carer with main responsibility.  
	Thus the provisions in issue represent the considered position of the executive and, to some extent, of the legislature.  Not only is that a point of distinction from Hockenjos; it also underlines the need for caution on the part of the court in the assessment of objective justification.
	It is fair to say that relatively little information has been given to the court about the details of the reasoning process that led to the making and retention of the rules in issue.  The ministerial statement to Parliament does refer to some of the reasons for the approach adopted and mentions the consultation exercise that had been carried out, but we have seen none of the underlying material.  As regards the subsequent review, Mr Dixon’s witness statement and the table annexed to it go no further than to indicate in summary the policy options considered, the factors considered in relation to each and the conclusions reached.  Since the review followed the judgment in Hockenjos, it must be assumed that the concerns expressed by the court in that case were taken into account and that the adverse consequences of the single payment rule for substantial minority carers in receipt of subsistence benefits were considered to be outweighed by the policy factors favouring retention of the existing provisions. Nonetheless it would have been helpful to be given a fuller explanation of the reasoning in support of that conclusion.  We did have the benefit of the additional points put forward by Mr Coppel by way of submission, a course to which no objection was taken by Mr Drabble.  In the circumstances, although counsel’s submissions are a less satisfactory way of dealing with such matters than hard evidence, we take the view that weight can properly be placed on the additional points put forward by counsel.
	A further point of distinction between this case and Hockenjos is that there is no equivalent here to the linkage with child benefit which was the primary objectionable feature of the JSA regime under consideration in that case.  It is not, however, as important a point of distinction as might appear at first sight, since the court in Hockenjos also focused more generally on the consequences of denying child premium to a substantial minority carer in receipt of a subsistence benefit.  That aspect of the court’s reasoning remains relevant to this case.
	Another consideration is that we are concerned in this case with benefit of a different kind from that in issue in Hockenjos.  It is true that both cases involve an appellant in receipt of a subsistence benefit for himself; but in Hockenjos the appellant was claiming the child premium as an additional element of his own JSA, whereas in the present case the appellant is claiming an altogether separate benefit, CTC, in respect of his children.  As appears from para 3 above and was emphasised in the submissions of Mr Coppel, CTC forms part of a new system of tax credits, its focus is on the child rather than the adult, and it is not in itself a subsistence benefit.  There is no reason to suppose that the mechanism of single payment to the carer with main responsibility fails to deliver the intended amount of support to the children for whose benefit the CTC is paid, and in that sense the provisions would appear to meet their aim.  But that does not avoid the problem that caused the court such concern in Hockenjos.  The consequence of the single payment rule is that, in the absence of agreement between carers, a minority carer in receipt of JSA has to look after the children without any additional funding for that purpose:  either he must go short or they must go short.  Whether one focuses on the adult who lacks the funds to meet the needs of the children in his care, or on the children whose carer lacks the funds to meet their needs, the point of substance is the same.  Thus, although there are important differences between JSA and CTC, they are not sufficient in themselves to take the case outside the scope of the reasoning in Hockenjos.
	We have very little concrete information, however, about the scale of the problem.  There is no direct evidence before the court as to the number of persons in a position similar to the appellant.  The finding of discrimination in Hockenjos was based on a statistical report by an economic consultant which showed, according to para 14 of the judgment of Scott Baker LJ, that 92 per cent of men who shared the care of their children for at least 104 nights a year (that is, an average of 2 nights a week) could not obtain child additions to income-based JSA because they were not in receipt of child benefit.  It appears from the report that the actual number of men in the relevant pool was in excess of 40,000.  But, as also appears from the report, the pool was not restricted to those claiming or entitled to claim subsistence benefits.  The number of persons making or entitled to make such claims was unquantified but can be taken to have been a substantially lower figure:  we see no reason to doubt the validity of Mr Coppel’s point that in the typical case a minority carer, having more time to work without care responsibilities, is less likely to be on subsistence benefits.  The court in Hockenjos was evidently of the view that the numbers involved were sufficiently large to be of concern, and it is no part of the Commissioners’ case before us that the numbers are insignificant.  It is, however, important that the problem concerning minority carers on subsistence benefits is kept in perspective when assessing the reasonableness of rules adopted for the CTC system as a whole.
	We have borne in mind the strictures directed by Ward LJ in Hockenjos towards any rule that treats only one parent as responsible at all for the children when the parents share the care of the children (see para 174 of his judgment, quoted at para 29 above).  The point has less force, however, in relation to the CTC provisions, which are less stark in their approach to the question of responsibility:  they are based on the concept of “main responsibility” and they allow the parents to agree, in respect of each child, which of them has main responsibility and is therefore entitled to the CTC.
	In Hockenjos Ward LJ also attached significance to the fact that only the appellant, and not his wife, was in receipt of JSA and there was no question of sharing the child premium.  He thought that the arguments might take on a different complexion if they were both contending for the same benefit (see para 31 above).  The present case does concern the principle of splitting a single benefit, but despite Ward LJ’s reservations we do not think that this has a material bearing on the analysis or provides a satisfactory basis for distinguishing the reasoning of the court in Hockenjos.  
	The matters relied on by the Commissioners by way of justification of the CTC provisions have to be considered independently of the justification advanced in support of the JSA regime at issue in Hockenjos.  There are common features, but the reasons we have to consider are directed specifically at the CTC regime and have to be assessed accordingly.  In our judgment, the matters relied on have substantial weight to them.  In determining whether the single payment rule is appropriate a number of different interests have to be balanced, including those of majority carers (who would be adversely affected by a change to split payment of CTC) as well as those of minority carers and, most importantly, of the children for whose benefit the CTC is paid; and as to the children, we have already observed that there is no reason to suppose that the mechanism of single payment to the carer with main responsibility fails to deliver the intended amount of support to them.  Account must also be taken of the implications of any change for working tax credit and other benefits where a single payment rule is applied.  We accept that to change the CTC regulations so as to allow for the splitting of benefit would in itself be a difficult exercise, with the need to formulate new rules for apportionment and for the calculation of benefit upon apportionment, to develop systems to give effect to the new rules, and to administer them thereafter.  To change the regulations so as to allow for the splitting of benefit only in those cases involving a minority carer on subsistence benefits, if that were the chosen course, might involve even greater difficulty.  The costs and administrative complexity of change are likely to be very substantial.  Thus, whilst the Commissioners do not dispute that a change to split payment would be possible (and the legislation makes specific provision for the possibility), there are, in our judgment, cogent reasons for the maintenance of the single payment rule.
	Against that must be set the adverse consequences of the rule for minority carers in the position of the appellant.  It is here that the reasoning in Hockenjos really bites.  The situation of such persons is a matter of real concern and is a matter to which we have given anxious consideration.  At the same time we have borne in mind that bright line rules may give rise to hard cases without ceasing to be justifiable, and that, as shown by R (RJM) v Secretary of State for Work and Pensions, even a rule leading to the denial of a subsistence benefit may be capable of justification in appropriate circumstances.  We have to decide whether the appellant’s situation has to be accepted as a hard case resulting from the operation of a justified rule or is so serious as to undermine the justification for the rule itself.  
	We have not found this an easy matter to decide.  But taking into account everything we have said about the similarities and differences between this case and Hockenjos, and allowing for the broad margin of appreciation, we have come to the conclusion that the Commissioners have established a sufficient justification for drawing the line where they have and adhering to a system of single payment of CTC.  There may well be a better or fairer way of distributing CTC, but a particular policy choice has been made and it cannot in our judgment be characterised as unreasonable or as being manifestly without reasonable foundation.
	It follows that the appeal must be dismissed.  


