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The Constitutional Court of the Republic of Croatia, composed of Jasna Omejec, President of the Court, and Judges Mato Arlović, Marko Babić, Slavica Banić, Mario Jelušić, Davor Krapac, Ivan Matija, Antun Palarić, Aldo Radolović, Duška Šarin qand Miroslav Šeparović, deciding on a proposal to institute proceedings to review the conformity of a law with the Constitution of the Republic of Croatia (Narodne novine, nos. 56/90, 135/97, 113/00, 28/01 and 76/10), at its session held on 6 April 2011, rendered the following


DECISION


I. Proceedings are instituted to review the conformity with the Constitution of Article 127 para. 1 of the Execution of Prison Sentences Act (Narodne novine, nos. 128/99, 55/00, 59/00, 129/00, 59/01, 67/01, 11/02, 190/03 – consolidated wording, 76/07, 27/08, 83/09 and 18/11) and the following is hereby repealed:
– the first sentence of Article 127 para. 1 in the part reading: “on approval of the warden”.

II. The first sentence of Article 127 para. 1 of the Execution of Prison Sentences Act (Narodne novine, nos. 128/99, 55/00, 59/00, 129/00, 59/01, 67/01, 11/02, 190/03 – consolidated wording, 76/07, 27/08, 83/09 and 18/11), in the part reading: “on approval of the warden”, shall go out of force on 15 July 2011.

III. This decision shall be published in Narodne novine.
and

RULING


I. The proposal has not been accepted to institute proceedings to review the conformity with the Constitution of the second sentence in Article 127 para. 1 of the Execution of Prison Sentences Act (Narodne novine, nos. 128/99, 55/00, 59/00, 129/00, 59/01, 67/01, 11/02, 190/03 – consolidated wording, 76/07, 27/08, 83/09 and 18/11) reading: “The monthly sum of money which an inmate may receive and send shall be established in the Ordinance in paragraph 6 of this Article.”

II. This ruling shall be published in Narodne novine.


I. PROCEEDINGS BEFORE THE CONSTITUTIONAL COURT

1. Josip Jurić, serving a prison sentence in Lepoglava Penitentiary, submitted a proposal for proceedings to be instituted to review the conformity with the Constitution of Article 127 para. 1 of the Execution of Prison Sentences Act (Narodne novine, nos. 128/99, 55/00, 59/00, 129/00, 59/01, 67/01, 11/02, 190/03 – consolidated wording, 76/07, 27/08, 83/09 and 18/11, hereinafter: the Prison Sentences Act).

Article 127 para. 1 of the Prison Sentences Act reads as follow:
“Article 127
(1) An inmate has the right, from family members and on approval of the warden from other persons as well, to receive and send money via the penitentiary or the prison. The monthly sum of money that an inmate may receive and send shall be established in the Ordinance in paragraph 6 of this Article. 
(...)”

2. Under Article 25 of the Constitutional Act on the Constitutional Court of the Republic of Croatia (Narodne novine, nos. 99/99, 29/02 and 49/02 – consolidated wording; hereinafter: the Constitutional Act), the Constitutional Court requested a statement from the Ministry of Justice of the Republic of Croatia about the proponent’s allegations.

3. During the proceedings of constitutional review the Court secured working materials of the Croatian Parliament – Proposal of the Execution of Prison Sentences (Amendment) Act (P.Z. 645) of 12 March 2007 (hereinafter: Proposal of the Prison Sentences (Amendment) Act).

4. Before deliberations on this proposal began, the Constitutional Court Judge Snježana Bagić excepted herself from the deliberations and vote on the grounds of Article 27 para. 6 of the Constitutional Court. 

II. THE PROPONENT’S OBJECTIONS

5. The proponent makes the following objections concerning the unconstitutionality of Article 127 para. 1 of the Prison Sentences Act:

“... a provision of this kind leads to constitutionally impermissible inequality before the law due to the social position of the persons mentioned in the legal provision (an inmate) although equality is guaranteed to all citizens without any restrictions.
This kind of provision restricts the right of all the citizens of the Republic of Croatia to freely disposal with money because they are prevented from sending, giving money to an imprisoned person, who is prevented from receiving this money which is returned to the sender with the note ‘refuses receipt’.(…) 
The opponents of the right to equality before the law enshrined in Article 14 of the Constitution of the Republic of Croatia would find it simplest to set up a hypothetical model where parents and family members may send an inmate money, while the right of all other people to do so is restricted. (…) 
It can also be concluded that the person who has no family, and is in prison, depends on the warden’s decision, who may but need not give his approval, so inmates are also made unequal without good reason. 
Although the reasons for this kind of provision could be sought in the prohibited activities of some inmates, it is impermissible to punish and hinder all the citizens of the Republic of Croatia contrary to constitutional law because of several isolated cases.
Penitentiaries and prisons should thus leave it to courts to deal with isolated cases of money gained by unlawful means while serving a prison sentence, and not restrict anyone’s right enshrined in the Constitution.
The restriction of constitutional rights and the reasons justifying their restriction under articles of the Constitution make it possible to justify such provisions of the Prison Sentences Act, but for a right to be restricted it is first necessary to examine whether there are reasons to do so, in the first place whether the restriction mentioned in the disputed provision was made to achieve a legitimate aim provided for in the Constitution, and whether the conditions under which the restriction is imposed is proportional to the legitimate aim that is to be achieved by the prohibition of receiving and sending money. (…) and the reasons that justify such a restriction must be important and sufficient. (...)
The restriction of this right cannot in this case be justified by the principles of proportionality, suitability and necessity, and also not by the principle of the transparency of interests which is why I, as proponent, consider that this proposal is well founded.” 

6. The proponent deems that the impugned provisions of the Prison Sentences Act contravene Articles 3, 14 and 16 of the Constitution, and proposes that proceedings should be instituted and Article 127 para. 1 of the Prison Sentences Act repealed.

III. THE RELEVANT LAW

1) The Constitution of the Republic of Croatia

7. Relevant in the review of the grounds for the proposal are Articles 3, 14 and 16 of the Constitution. They read as follows:
“Article 3
... the rule of law … are the highest values of the constitutional order of the Republic of Croatia and the ground for interpretation of the Constitution.” 
“Article 14
Everyone in the Republic of Croatia shall enjoy rights and freedoms, regardless of race, colour, sex, language, religion, political or other belief, national or social origin, property, birth, education, social status or other characteristics. 
All shall be equal before the law.”
“Article 16
Freedoms and rights may only be restricted by law in order to protect freedoms and rights of others, public order, public morality and health. 
Every restriction of freedoms or rights shall be proportional to the nature of the necessity for restriction in each individual case.” 

2) Convention law

8. Also relevant for reviewing the grounds for the proposal is the Convention for the Protection of Human Rights and Fundaments Freedoms of the Council of Europe (Narodne novine – Međunarodni ugovori, nos. 18/97, 6/99, 8/99, 14/02 and 1/06, hereinafter: the Convention), which is part of the internal legal order of the Republic of Croatia (Article 134 of the Constitution).

Article 14 of the Convention reads as follows:
“Article 14
PROHIBITION OF DISCRIMINATION
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. 

Article 1 of Protocol no. 12 to the Convention reads as follows:
“Article 1
General prohibition of discrimination
1. The enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.
2. No one shall be discriminated against by any public authority on any ground such as those mentioned in paragraph 1. ”

8.1. The case-law of the European Court of Human Rights in Strasbourg (hereinafter: the European Court) with respect to the prohibition of discrimination has also been taken into account in these proceedings of constitutional review, and it is cited in the appropriate places in the statement of reasons of this decision. 

IV. THE FINDINGS OF THE CONSTITUTIONAL COURT

1) The principles underlying the Execution of Prison Sentences Act

9. The Execution of Prison Sentences Act regulates the execution of prison sentences, and in the general provisions, in addition to basic provisions, it also provides for the principles relevant for the execution of prison sentences. 

Article 1 para. 2, Articles 2 and 3 and Articles 9 and 10 of the Prison Sentences Act read as follows:
“Article 1
(...)
(2) The tasks of the execution of the prison sentence are of special interest for the Republic of Croatia. 
(...)
Article 2
The main purpose of the execution of the prison sentence is, in addition to humane treatment and respect of dignity of the person serving the prison sentence ... to make him/her capable of life in freedom in accordance with the law and social rules.
Article 3
(1) An inmate shall enjoy the protection of the fundamental rights laid down in the Constitution of the Republic of Croatia, international agreements and this Law. 
(2) The fundamental rights of an inmate may be restricted by the execution of a 
prison sentence only to the extent necessary to achieve the purpose of punishment and subject to the procedure specified in this Law. 
(3) The rights of an inmate may be restricted only exceptionally, if this is indispensable for the protection of order and security in the penitentiary or prison, and the protection of the inmates. 
(4) The restrictions of the fundamental rights of inmates provided for in this Act shall be proportional to the reasons they are implemented for. 
Article 9
(1) A prison sentence shall be executed in the way that guarantees respect for the inmate's human dignity. Any treatments submitting the inmate to any form of torture, maltreatment or humiliation, or medical or scientific experiments, shall be prohibited and punishable. 
(2) The prohibited treatment in Paragraph 1 of this Article particularly refers to any treatment that is disproportionate with the need to maintain order and discipline in penitentiaries and prisons, or which is illegal and could result in suffering or the inappropriate restriction of the inmate's fundamental rights. 
(3) An inmate who was the victim of the prohibited practices specified in Paragraph 1 
of this Article shall be entitled to the compensation of damage. 
Article 10
The execution of the prison sentence must not discriminate inmates on the basis of their race, colour, sex, language, religion, political or other belief, national or social origin, wealth, birth, education, social position or other characteristics. ” 

2) The legislative framework of the inmate’s right to dispose of money

10. In accordance with the principles underlying the Prison Sentences Act, in chapter XVII of the Prison Sentences Act, entitled “Contacts with the world outside penitentiaries and prisons”, the legislator laid down rules concerning various forms of the inmate’s communication with free persons (visiting the inmate, correspondence, telephone conversations etc.). 

Article 127 of the Prison Sentences Act, entitled “Money and securities”, regulates the manner in which inmates receive money (the disputed paragraph 1), dispose with money (and securities), make payments and the like.

10.1. In accordance with the consolidated version of the Prison Sentences Act (Narodne novine, no. 190/03), Article 127 of the Prison Sentences Act reads as follows:
“Money and securities
Article 127 

(1) Inmates shall have the right to receive and send money via the penitentiary or prison. 
(2) Money which is at the inmate's free disposal may be kept by the inmate or be 
deposited, in compliance with the Rules of Internal Order. 
(3) A record of financial transactions to and from the deposit shall be kept. The inmate shall be informed at least once a month about the amount of the deposited money. Upon the inmate’s request, part of his or her money shall be deposited in a bank or savings union. 
(4) The warden may permit an inmate to withdraw money deposited on the mandatory savings account when using the benefit of leave. 
(5) Foreign currency shall be deposited in a bank, savings union or in the deposit or transferred to the person designated by the inmate. The inmate shall receive a receipt in witness thereof. 
(6) Securities shall be deposited in the deposit of valuables or transferred to the
person designated by the inmate. The inmate shall receive a receipt in witness thereof. 
(7) More detailed regulations on financial operations shall be enacted by the 
Minister of Justice.” 

10.2. Article 127 of the Prison Sentences Act was amended and supplemented in 2007 by the Execution of Prison Sentences (Amendment) Act (Narodne novine, no. 76/07). Article 27 of that act reads as follows:
“Article 27 
In Article 127 para. 1 the words: “has the right” shall be followed by the added words “from family members and on approval of the warden from other persons as well”, and the first sentence shall be followed by the added sentence reading: “The monthly sum that an inmate may receive and send shall be established in the Ordinance in paragraph 6 of this Article.” 
Paragraph 2 shall be deleted.
In the previous paragraph 3, which shall become paragraph 2, in the third sentence the words: “or savings union” shall be followed by the added words: “at his or her own expense”. 
In the previous paragraph 4, which shall become paragraph 3, the word: “inmate” shall be followed by a comma and the added words: “for justified reasons”, and the words: “when using benefit of leave” shall be deleted.
In the previous paragraph 5, which shall become paragraph 4, the word: “savings union” shall be followed by the added words: “at the inmate’s own expense”.
The previous paragraphs 6 and 7 shall become paragraphs 5 and 6 respectively.”

10.3. Pursuant to the above, if the text of Article 127 para. 1 of the Prison Sentences Act is edited, it reads:
“Article 127
(1) An inmate has the right, from family members and on approval of the warden from other persons as well, to receive and send money via the penitentiary or the prison. The monthly sum of money that an inmate may receive and send shall be established in the Ordinance in paragraph 6 of this Article. 
(...).”

11. On the grounds of Article 127 para. 7 (6) of the Prison Sentences Act, the Minister of Justice brought the Ordinance on Disposing with Money (Narodne novine, nos. 81/02, 102/04, 111/07), in which he elaborated Article 127 of the Prison Sentences Act.

3) The first sentence of Article 127 para. 1 of the Prison Sentences Act 

12. The first sentence of Article 127 para. 1 of the Prison Sentences Act, the constitutionality of which the proponent is challenging, provides that the inmate has the right to receive and send money via the penitentiary or prison from family members, and on the warden’s approval from other persons as well. 

The proponent states that, with respect to receiving and sending money, inmates without a family are discriminated against in relation to inmates who have a family, since exercising this right for the inmate without a family depends on the warden’s decision, while this is not so in the case of inmates who have a family. This is therefore an objection about unequal procedure within the same category of persons on the grounds of family status. 

13. Neither the Constitution nor the Convention give a closer definition of the concept of discrimination. The Constitutional Court has in its case-law to date accepted the legal views of the European Court on the import and scope of the concept of discrimination.

For example, in the case of Oršuš and others v. Croatia (judgment, Grand Chamber, 17 March 2010, application no. 15766/03), the European Court stated: “According to the Court's well-established case-law, discrimination means treating differently, without an objective and reasonable justification, persons in relevantly similar situations (…)” Similarly in the case of Abdulaziz, Cabales and Balkandali v. the United Kingdom (judgment, Plenary Session, 28 May 1985, applications nos. 9214/80, 9473/81 and 9474/81) this court states: “The notion of discrimination within the meaning of Article 14 includes, in general, cases where a person or group is treated, without proper justification, less favourably than another, even though the more favourable treatment is not called for by the Convention.” In the same judgment the European Court also stated the following: “For the purposes of Article 14, a difference of treatment is discriminatory if it ‘has no objective and reasonable justification’, that is, if it does not pursue a ‘legitimate aim’ or if there is not a ‘reasonable relationship of proportionality between the means employed and the aim sought to be realised’." (case of Abdulaziz, Cabales and Balkandali, § 72; the same in the case of Unal Tekeli v. Turkey, judgment, 16 November 2004, application no. 29865/96, § 50).

13.1. The Constitutional Court recalls that the definition of discrimination is contained in Article 1 of the Prevention of Discrimination Act (Narodne novine, no. 85/08), which reads as follows:
“Article 1
(1) This Act shall ensure the protection and promotion of equal rights as a highest value of the constitutional order of the Republic of Croatia, create preconditions for the realisation of equal rights and regulate protection from discrimination on the grounds of race or ethnic affiliation or colour, sex, language, religion, political or other belief, national or social origin, wealth, union membership, education, social position, marital or family status, age, health, disability, genetic heritage, gender identity, expression or sexual orientation. 
(2) It shall be considered discrimination within the meaning of this Act to place any person in an unfavourable position on the grounds in paragraph 1 of this Article, and persons connected with him/her by kinship or other relations.
(3) It shall also be considered discrimination to place a person in an unfavourable position on the ground of a misconception about the existence of the grounds for discrimination in paragraph 1 of this Article.” 

14. The legislator has the constitutional authority to regulate, within the framework of the criminal law policy, the prison system and the rights and obligations of persons serving a prison term. However, although Article 2 para. 4 indent 1 of the Constitution empowers the Croatian Parliament to decide independently on how to regulate economic, legal and political relations in the Republic of Croatia, in doing so the legislator must comply with the requirements placed before it by the Constitution, especially those that result from the principle of the rule of law and those that protect certain constitutional benefits and values. 

With reference to this the Constitutional Court notes that restricting inmates from receiving and sending money (the first sentence of Article 127 para. 2 of the Prison Sentences Act) must be in tune with a constitutionally and legislatively defined aim and must be in proportion with it. This means that the legal rules imposing the restriction must be appropriate for realising the defined legitimate aim, and they must achieve a balance between the constitutionally and legally guaranteed rights of inmates, on the one hand, and the protection of the objective legal order in the field of executing prison sentences, on the other.

15. The Constitutional Court has found that there can be no doubt about the legitimacy of the aim sought to be realised through Article 127 para. 1 of the Prison Sentences Act. It is the prevention of the inmates’ illegitimate activities within the prison system, in the first place among themselves.

This aim can be seen in the explanation of the Proposal of the Prison Sentences (Amendment) Act (see point 3 of the statement of reasons), which says the following with reference to the impugned Article 127 para. 1 of the Prison Sentences Act:

“The amendment in Article 127 para. 1 is proposed because sending and receiving money should as a rule be restricted to family members so as to prevent illegitimate activities and relations among the inmates, which in practice often resulted in sending money to inmates’ accounts. For the same reason the proposal is to limit the sum of money that an inmate may receive. As some inmates do not have family members it is necessary to make it possible for the warden to approve receiving and sending money from and to other persons who the inmate is in contact with.
Deleting paragraph 2 is proposed as it has been shown necessary in practice to prohibit inmates from keeping cash because of illegitimate activities and reasons of security (preventing trading among inmates, theft, bribing and the like).” 

Similarly, the Minister of Justice of the Republic of Croatia gave the following explanation of Article 127 para. 1 of the Prison Sentences Act in his statement sent to the Constitutional Court (see point 2 of the reasons):

“The above provision has recognized the right of the inmate and his family members to receive or send money. To prevent money from being received and sent among inmates and persons who are in connection with the criminal offence, to prevent extortion and other possible criminal activities, receiving and sending money among inmates and other persons does not represent an inmate’s right, however, inmates may be permitted to send and receive money to and from another person who is not a family member.” 

16. The Constitutional Court has found that there is no doubt that the measure provided for in the first sentence of Article 127 para. 1 of the Prison Sentences Act, stipulated to realise that legitimate aim, does not lead to an unequal legal position, i.e., does not discriminate against the group of inmates who do not have a family with respect to those who have a family (in connection with the right to receive and send money). 

The difference among these inmates is factual and concerns family status, which the legal norm (Article 127 para. 1 of the Prison Sentences Act) respects and regulates the legal relationship accordingly. 

There can be no doubt that for the inmate who has no family the situation of receiving money from his family or sending it to his family cannot arise, either in fact or in law. Therefore he is in a different position, in a legal situation that cannot be compared with that of the inmate who has a family, and who is both in fact and in law in the situation of receiving money from his family or sending it to his family. Therefore the part of the first sentence of Article 127 para. 1 of the Prison Sentences Act, which provides that the inmate has the right to receive and send money to family members – does not discriminate in any way against the group of inmates who have no family, because they can neither factually nor legally be in the situation of inmates who have a family. Their situations, therefore, are not comparable.

Thus the Constitutional Court finds there are no grounds for the proponent’s allegation about the discrimination of inmates who do not have a family in that part of the first sentence of Article 127 para. 1 of the Prison Sentences Act. 

17. On the other hand, the part of the first sentence of Article 127 para. 1
of the Prison Sentences Act which provides that an inmate has the right, on the warden’s approval, to receive money from another person (outside the family) or to send money to another person (outside the family) refers to all inmates equally, regardless of whether they have a family or not. 

Since all the inmates are in the same legal position with respect to receiving money from other persons (outside the family) and sending money to other persons (outside the family), because this rule is applied to all of them equally regardless of whether they have a family or not, the Constitutional Court finds there are also no grounds for the proponent’s allegation about the discrimination of inmates who do not have a family in this part of the first sentence of Article 127 para. 1 of the Prison Sentences Act.

18. The Constitutional Court notes, however, that the first sentence of Article 127 para. 1 of the Prison Sentences Act statutorily empowers the warden to approve or not to approve the inmates’ right to receive money from or send money to other persons (outside the family). 

As this statutory power of the warden has not been elaborated in more detail either in the Prison Sentences Act or in the Ordinance on Disposing with Money (see point 10 of the reasons), the Constitutional Court finds that the warden is free to assess and decide about an inmate’s right to receive money from other persons (outside the family) or send money to other persons (outside the family). 

19. The Constitutional Court deems it beyond doubt that the addressees of a legal norm cannot truly and distinctively know their rights and obligations and foresee the consequences of their behaviour if the legal norm is not sufficiently definite and precise. The requirement for the definiteness and precision of a legal norm “constitutes one of the fundamental elements of the rule of law” (judgment of the European Court in the case of Beian v. Rumania, 6 December 2007, application no. 30658/05, § 39: “... constitue l'un des éléments fondamentaux de l'Etat de droit”) and is crucial for the development and preservation of the legitimacy of a legal order. It ensures that the democratically legitimate legislator can independently and by law elaborate the fundamental rights and freedoms, that the executive and administrative powers can resort to clear standards in laws and subordinate legislation on which to base their decisions, and that the judicial power and courts can control the legality of the legal order (judgment of the German Federal Constitutional Court 1 BvR 370/07 of 27 February 2008, § 209). When this requirement is not respected indefinite and imprecise laws delegate, in a constitutionally impermissible manner, part of the legislator’s authority to the subjective resolution of the administrative and judicial powers.

The Constitutional Court recalls that the requirements for the definiteness and precision of the legal norm are more than a semantic requirement demanding that communication between the person issuing the norm and the one to whom it applies is as clear as possible. These requirements are the fundamental standards for the normative regulation of all cases in which finding and interpreting the relevant law might not be completely determined.

The requirements for the definiteness and precision of the legal norm must be considered a composite part of the principle of the rule of law in all the branches of law, including that dealing with the execution of prison sentences. 

19.1. The requirement for the definiteness and precision of the legal norm has a positive and a negative meaning. In the positive meaning the requirement for the definiteness and precision of the legal norm means that its wording must allow citizens to know their rights and obligations really and specifically so as to be able to adapt their behaviour accordingly. The positive meaning of the requirement for the definiteness and precision of the legal norm is not fulfilled if citizens, as conscientious and reasonable persons, must guess about its meaning and content, and those who apply it in specific cases differ in its interpretation and application. Controversial interpretations of a legal norm, which result in the non-uniform practice of administrative and judicial authorities, are a sure indication of errors and failings in its definiteness. 

The negative meaning of the requirement for the definiteness and precision of the legal norm means, with reference to the state authority, that its wording must bind this authority by not allowing it to act outside the purpose determined by its content. This is important for the proceedings of state authorities and the public administration, and the proceedings of judicial bodies. The former may act only on the grounds of sufficiently clear legislative standards which legally bind them or allow them a certain margin of appreciation (usually in the form of a discretionary decision). Otherwise citizens would be at threat from the arbitrariness and malpractice of the state authorities, especially in cases when they are the object of measures and activities without their prior knowledge. The latter must have clear and precise legal standards to control the legality of the documents and proceedings of the authorities that apply legal norms. The lack of a legal norm’s precision may also prevent supervision over the application of the principle of proportionality, which is decisive in the constitutionally permitted restriction of citizens’ rights or freedoms (Article 16 para. 2 of the Constitution).

20. Starting from the above standards, the Constitutional Court finds that the part of the sentence of Article 127 para. 1 of the Prison Sentences Act that empowers the warden to decide in each specific case about whether a certain inmate will have the right to receive money from another person (outside the family), or whether a certain inmate will have the right to send money to another person (outside the family), does not comply with the requirement of predictability and definiteness, and produces a degree of legal uncertainty with respect to the inmates that is unacceptable under constitutional law. 

The Constitutional Court does not deny the legislator the authority to place within the warden’s discretionary power the decision about whether an inmate will get approval to receive money from or send money to another person.

The first sentence of Article 127 para. 1 of the Prison Sentences Act, however, is not a case of a discretionary assessment but of so-called legalised arbitrariness. The legislator did not give a single reason, even the most general, to guide the warden in his assessment of whether it would be reasonable to approve or not to approve a certain inmate to receive money from another person (outside the family) or to send money to another person (outside the family). 

This opens up the legal possibility of (in this issue) the arbitrary behaviour of the administrative authority (the prison warden), which is unacceptable in a democratic society based on the rule of law.

Therefore the Constitutional Court finds that the part of the first sentence of Article 127 para. 1 of the Prison Sentences Act, which reads: “on approval of the warden” contravenes the requirements placed before statutes by the principle of the rule of law (Article 3 of the Constitution).

21. Pursuant to the above, the Constitutional Court has on the grounds of Article 55 para. 1 of the Constitutional Act decided as in point I of the pronouncement of the decision.

22. On the grounds of its powers in Article 55 of the Constitutional Act the Constitutional Court postponed the loss of force of the repealed part of the first sentence of Article 127 para. 1 of the Prison Sentences Act until the expiry of the deadline set in point II of the pronouncement of this decision, so as to leave the Croatian Parliament enough time to bring it into harmony with the Constitution. 

23. The publication of this decision is grounded on Article 29 of the Constitutional Act.

2) The second sentence of Article 127 para. 1 of the Prison Sentences Act

24. The proponent also disputes the conformity with the Constitution of the second sentence of Article 127 para. 1 of the Prison Sentences Act, which reads:
“The monthly sum of money that an inmate may receive and send shall be established in the Ordinance in paragraph 6 of this Article.” 

In the proponent’s view this provision restricts the “right of all the citizens of the Republic of Croatia to freely dispose with money because they are prevented from sending, giving money to an imprisoned person, who is prevented from receiving this money which is returned to the sender with the note ‘refuses receipt’.” 

The Constitutional Court finds these claims of the proponent ill founded.

The Constitutional Court notes that the conditions and requirements of prison life are by the nature of things different from those in the outside world. The special features of prison life dictate that the entire community and all its members must respect the regulations in public law to which the inmates’ life is subjected.

The legal rule under which citizens many not freely send inmates money in unlimited quantities cannot from any constitutional aspect be understood as the restriction of their right to freely dispose of their own property, as the proponent maintains. Similarly, this legal rule – if seen from the aspect of the inmate – cannot in any way be interpreted as a restriction of the inmate’s right to receive money in unlimited quantities freely from citizens who have not been deprived of freedom. 

The Constitutional Court reiterates that this is a special regulation under public law in the prison system from which specific objective rules of behaviour result, which are compulsory for all.

For the above reasons the Constitutional Court did not accept the proponent’s assertions that the second sentence of Article 127 para. 1 of the Prison Sentences Act is not in conformity with Articles 3, 14 and 16 of the Constitution.

25. Pursuant to the above, the Constitutional Court has on the grounds of Article 43 para. 1 of the Constitutional Act ruled as in point I of the pronouncement of the ruling.

26. The publication of the ruling is grounded on Article 29 of the Constitutional Act.
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