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	Conclusion:
In accordance with Article 38 para. 2 of the Constitutional Act on the Constitutional Court of the Republic of Croatia (Narodne novine nos. 99/99, 29/02 and 42/02-consolidated wording), proceedings have been instituted to review conformity with the Constitution and the provisions of Article 5 paras. 3 and 5 of the Pension Insurance Act (Official Gazette, nos. 102/98, 127/00, 59/01, 109/01, 147/02, 117/03, 30/04, 177/04, 92/05, 43/07-decision of the Constitutional Court, 79/07 and 35/08) are hereby repealed.

The proposals to institute proceedings to review the conformity with the Constitution of Article 2 para. 3 and Article 6 of the Pension Insurance Act (Official Gazette,nos. 102/98, 127/00, 59/01, 109/01, 147/02, 117/03, 30/04, 177/04, 92/05, 43/07-decision of the Constitutional Court, 79/07 and 35/08) are hereby not accepted. 

The proposals to institute proceedings to review the conformity with the Constitution of Article 5 para. 3 of the Pension Insurance Act (Official Gazette,nos. 102/98, 127/00, 59/01, 109/01, 147/02, 117/03, 30/04, 177/04, 92/05, 43/07-decision of the Constitutional Court, 79/07 and 35/08) are hereby not accepted on the grounds of the reasons put forward by the proponents.

	





The Constitutional Court of the Republic of Croatia, composed of Jasna Omejec, President of the Court, and Judges Mato Arlović, Marko Babić, Snježana Bagić, Slavica Banić, Mario Jelušić, Davor Krapac, Ivan Matija, Antun Palarić, Aldo Radolović, Duška Šarin, Miroslav Šeparović and Nevenka Šernhorst, deciding on proposals to institute proceedings to review the conformity of a law with the Constitution, at its session held on 17 March 2010, rendered the following


D E C I S I O N


I. In accordance with Article 38 para. 2 of the Constitutional Act on the Constitutional Court of the Republic of Croatia (Official Gazette, nos. 99/99, 29/02 and 42/02-consolidated wording), proceedings have been instituted to review conformity with the Constitution and the provisions of Article 5 paras. 3 and 5 of the Pension Insurance Act (Official Gazettee nos. 102/98, 127/00, 59/01, 109/01, 147/02, 117/03, 30/04, 177/04, 92/05, 43/07-decision of the Constitutional Court, 79/07 and 35/08) are hereby repealed.

II. This decision shall be published in Official Gazette.

and

R U L I N G


I. The proposals to institute proceedings to review the conformity with the Constitution of Article 2 para. 3 and Article 6 of the Pension Insurance Act (Official Gazette nos. 102/98, 127/00, 59/01, 109/01, 147/02, 117/03, 30/04, 177/04, 92/05, 43/07-decision of the Constitutional Court, 79/07 and 35/08) are hereby not accepted. 

II. The proposals to institute proceedings to review the conformity with the Constitution of Article 5 para. 3 of the Pension Insurance Act(Official Gazette nos. 102/98, 127/00, 59/01, 109/01, 147/02, 117/03, 30/04, 177/04, 92/05, 43/07-decision of the Constitutional Court, 79/07 and 35/08) are hereby not accepted on the grounds of the reasons put forward by the proponents.

III. This ruling shall be published in Official Gazette.


Statement of reasons


1. The Pension Insurance Act (Zakon o mirovinskom osiguranju, hereinafter: PIA) was passed on 10 July 1998, published in Narodne novine no. 102 of 29 July 1998, entered into force on the eighth day after its publication, and began to be applied on 1 January 1999. After its entry into force and commencement the Pension Insurance Act was amended by the:
- Payment of Pension Insurance Contributions in 1999 Act (Zakon o plaćanju doprinosa za mirovinsko osiguranje u 1999. godini) published in Official Gazette no. 71 of 8 July 1999;
- Pension Insurance (Amendment) Act (Zakon o izmjeni Zakona o mirovinskom osiguranju) published in Official Gazette no. 127 of 20 December 2000;
- Pension Insurance (Amendment) Act (Zakon o izmjeni Zakona o mirovinskom osiguranju) published in Official Gazette no. 59 of 30 June 2001;
- Pension Insurance (Supplements) Act (Zakon o dopounama Zakona o mirovinskom osiguranju) published in Official Gazette no. 109 of 11 December 2001;
- Pension Insurance (Amendments) Act (Zakon o izmjenama i dopunama Zakona o mirovinskom osiguranju) published in Official Gazette no. 147 of 10 December 2002;
- Pension Insurance (Amendments) Act (Zakon o izmjenama i dopunama Zakona o mirovinskom osiguranju) published in Official Gazette no. 117 of 23 July 2003;
- Pension Insurance (Amendments) Act (Zakon o izmjenama i dopunama Zakona o mirovinskom osiguranju) published in Official Gazette no. 30 of 9 March 2004;
- Pension Insurance (Amendments) Act (Zakon o izmjenama i dopunama Zakona o mirovinskom osiguranju) published in Official Gazette no. 177 of 15 December 2004,
- Pension Insurance (Amendments) Act (Zakon o izmjenama i dopunama Zakona o mirovinskom osiguranju) published in Official Gazette no. 92 of 27 July 2005,
- Pension Insurance (Amendments) Act (Zakon o izmjenama i dopunama Zakona o mirovinskom osiguranju) published in Official Gazette no. 79 of 30 July 2007, and
- Pension Insurance (Amendments) Act (Zakon o izmjenama i dopunama Zakona o mirovinskom osiguranju) published in Official Gazette no. 35 of 28 March 2008.

2. Matija Očić from Zagreb (U-I-988/1998) and the Croatian Bar Association (U-I-59/1999) submitted proposals for the Constitutional Court to institute proceedings to review the conformity of Article 2 para. 3, Article 5 para. 3 and Article 6 PIA with the Constitution. 

The Federation of Independent Trade Unions of Croatia (U-I-176/1999), the Croatian People’s Party (U-I-245/1999), Malik Zukanović from Zagreb (U-I-943/1999) and Gorana Lepetić, Maja Ferara, Jelka Pean Barić, Branka Rožić, Jasminka Nuić and Mirjana Utrobičić, members of the Group of Disabled Workers Entitled to Part-time Employment from Split (U-I-1624/2000), also submitted proposals for the Court to review the conformity of Article 5 para. 3 PIA.

The statement of reasons for this decision and ruling, in the corresponding points, gives the reasons put forth by the proponents in challenging the conformity of the above articles of the Pension Insurance Act with the Constitution.

3. In accordance with Article 42 para. 1 of the Constitutional Act on the Constitutional Court of the Republic of Croatia (Official Gazette nos. 99/99, 29/02 and 42/02-consolidated wording, hereinafter: Constitutional Act), the Constitutional Court forwarded to the ministry competent for pension insurance and to the Croatian Pension Insurance Bureau the proposals for proceedings to review the conformity with the Constitution of the impugned provisions of the Pension Insurance Act, and they supplied the opinions requested from them.

4. The Constitutional Court itself, under Article 38 para. 2 of the Constitutional Act, instituted proceedings to review the conformity of Article 5 paras. 3 and 5 PIA with the Constitution. In its decision to institute proceedings to review the conformity of Article 5 paras. 3 and 5 PIA with the Constitution, the Constitutional Court started from reasons that are fundamentally different from those given by the proponents when challenging the constitutionality of these provisions of the Pension Insurance Act, which are shown in the proponents’ proposals to institute proceedings of constitutional review. 

5. Point I of the reasoning for this decision and ruling gives the reasons why the Constitutional Court did not accept the proponents’ proposals to institute proceedings to review the conformity of Article 2 para. 3 PIA with the Constitution. 

Point II of the reasoning for this decision and ruling gives the reasons why the Constitutional Court did not accept the proponents’ proposals to institute proceedings to review the conformity of Article 5 para. 3 PIA with the Constitution, and the reasons why the Constitutional Court found that Article 5 paras. 3 and 5 PIA are not in conformity with the Constitution.

Point III of the reasoning for this decision and ruling gives the reasons why the Constitutional Court did not accept the proponents’ proposals to institute proceedings to review the conformity of Article 6 PIA with the Constitution. 

5.1. In the reasoning for this decision the Constitutional Court made use of domestic legal literature, especially the works of Professor Željko Potočnjak, LL D, (“Glavne značajke novog Zakona o mirovinskom osiguranju” /The Main Characteristics of the New Pension Insurance Act/, Pravo u gospodarstvu, vol. 38, no. 4, 1999, pp. 461-743; “Nove mirovinske formule mirovinskog osiguranja generacijske solidarnosti” /The New Pension Formulas of Pension Insurance based on Generation Solidarity/, Revija za socijalnu politiku, year 7, no. 1, Zagreb, 2000, pp. 1-18; “Nova koncepcija i struktura mirovinskog sustava” /The New Concept and Structure of the Pension Scheme/, Zbornik Pravnog fakulteta u Zagrebu, vol. 50, no. 5, Zagreb, 2000, pp. 699-721; “Najniža mirovina” /The Lowest Pension/, Zbornik Pravnog fakulteta u Zagrebu, vol. 51, no. 3-4, 2001, pp. 557-586) and of Professor Vladimir Puljiz, LL D, (“Sustavi mirovinskog osiguranja: nasljeđe i aktuelni problemi” / Pension Insurance Schemes: the Heritage and Current Problems/, Revija za socijalnu politiku, year 3, no. 1, Zagreb, 1996, pp. 1-11; “Hrvatski mirovinski sustav: korijeni, evolucija i perspective” /The Croatian Pension Scheme: Roots, Evolution and Perspectives/, Revija za socijalnu politiku, year 14, no. 2, Zagreb, 2007, pp. 163-192). 
I.

Article 2 para. 3 of the Pension Insurance Act

6. Article 2 para. 3 of the Pension Insurance Act reads as follows:
Article 2
(3) Insured persons who are under the age of 40 shall be included in compulsory pension insurance for old age based on individual capitalised savings. The contribution rate for this insurance may not be less than 5% of the base for payment of contributions to pension insurance based on generation solidarity.

6.1. Starting from the position that the pension received from individual capitalised savings is created by the insured’s contributions, and is therefore the insured’s property, the proponents Matija Očić and the Croatian Bar Association deem (for the identical reasons) that Article 2 para. 3 PIA, which lays down the basic elements of compulsory pension insurance based on individual capitalised savings, is in breach of the Constitution for the following reasons: 

"This act undoubtedly also violates the principle of equality in Article 3 of the Constitution of the Republic of Croatia because the insurance of persons aged over 40 is, under Article 2 para. 3 of the Pension Insurance Act, based on so-called ‘generation solidarity’ and their individual capitalised savings are completely ignored, but are recognised for persons aged under 40. 
The entire pension insurance scheme is based on capitalised individual savings for all insured persons, including those who are over 40, and especially those who are eligible for a pension because they made payments during their entire qualifying period. Therefore these persons aged over 40 do not need any kind of special ‘generation charity’ to get part of their savings back in the form of a pension before their death, because after their death what is left of what they paid in for their pension and of their individual savings goes to the so-called ‘younger generation’ in any case. Therefore, the provision of Article 2 para. 3 PIA undoubtedly contravenes the principle of the equality of everyone, in this case with respect to age, but it also contravenes the principle of social justice and the principle of respect for ownership rights.” 

The above shows that the proponents challenge the constitutionality of the age element in the compulsory pension insurance scheme based on individual capitalised savings, laid down in Article 2 para. 3 PIA, because “their individual capitalised savings are completely ignored, but they are recognised for persons aged under 40”. 

The proponents deem that Article 2 para. 3 PIA is in breach of the highest values of the constitutional order of the Republic of Croatia, especially of equality, social justice and the inviolability of ownership, enshrined in Article 3 of the Constitution, and of the constitutional prohibition of discrimination on the grounds of age, enshrined in Article 14 para. 1 of the Constitution. 

7. Article 56 para. 1 of the Constitution reads as follows: 
Article 56 para. 1
The right of employees and of members of their families to social security and social insurance shall be regulated by law and collective agreements. 

The above provision makes it clear that the writers of the Constitution understood and recognised that employees and members of their families have a right to social security and social insurance. This implies the constitutional obligation to set up a special national system of social security and social insurance to provide for these rights. 

Although the Constitution does not explicitly stipulate the obligation to set up a special pension insurance scheme in the national legal order, the Constitutional Court points out that pension insurance is an intrinsic part of “social security and social insurance” within the meaning of Article 56 para. 1 of the Constitution. 

The most important function of a pension scheme is to allow individuals and their family members to distribute consumption throughout their lives, especially after the employment period when the insured are not able to earn because of advanced age or disability, or when their dependents are not able to buy the bare necessities because of the death of their provider. 

By creating such a scheme the State fulfils the principle of social justice, which is one of the principles enshrined in Article 3 of the Constitution, and it functions as a social state, which is one of the requirements in Article 1 of the Constitution.

Therefore the Constitutional Court finds that the lawmaker has the constitutional obligation to regulate the rights of employees and their family members within the pension insurance framework, as the central link in the chain of social security.

However, the Constitution does not contain a single provision defining the pension insurance scheme in the Republic of Croatia, i.e. laying down how to regulate eligibility for pension insurance. This was left to the lawmaker. 

8. In Article 1 PIA the lawmaker provided as follows:
Article 1
The pension insurance scheme in the Republic of Croatia consists of:
1) compulsory pension insurance based on generation solidarity,
2) compulsory pension insurance for old age based on individual capitalised savings,
3) voluntary pension insurance based on individual capitalised savings.

Article 1 of the Pension Insurance Act defines the tripartite structure of the Croatian pension scheme. It is the result of the pension reform designed to transform and regulate the legal and financial conditions in the previous pension scheme taken over from the former socialist order, to meet the smaller inflow of new insured, slow down the growth of pension expenditures, increase the dependence of pensions on contributions, enhance people’s individual responsibility for a secure old age, and stabilise and create a long-term sustainable pension system. 

8.1. The first stage of the pension reform started when the Pension Insurance Act began to be applied on 1 January 1999. This was the so-called limited pension reform. Its objective was to rationalise and make feasible the previous pension scheme based on generation solidarity, which became only a sub-scheme in the new pension scheme (the so-called first pillar). 

The pension insurance sub-scheme based on generation solidarity has the following essential legal characteristics: - it is public (managed by the State, i.e. agencies empowered by it); - it is compulsory (the State requires the insured to pay contributions from which pensions are financed); - it is a defined benefit scheme (pensions are known in advance and are calculated using a pension formula, and the State guarantees their payout); - it is based on employee insurance (it is intended for the insured and their dependent family members, and is financed from employee and employer contributions). 

Pursuant to the above, compulsory pension insurance based on generation solidarity is implemented on the principles of public law.

The solidarity of this pension sub-scheme is expressed in the way in which it is financed: from the State budget (Article 136 points 6 and 7 PIA) and from contributions of the active generation of the insured (employee contributions, employer contributions, contributions of other persons liable to pay contributions under the Act, contributions for the events of occupational injury and occupational disease, employers' contributions for insurance periods counted in extended duration - Article 136 points 1 to 4 PIA). 

This is a pay-as-you-go pension insurance scheme in which the pension insurance contributions of the active generation of the insured are directly used to pay pensions. The contributions of the active generation of the insured are therefore not put aside to finance the future pensions of that generation, but are used to finance the pensions of the current generation of pensioners. When the active generation itself reaches pensionable age, its pensions will be financed from the contributions of some future active generation. 

There is no capitalisation of the contributions that are colleted in the pension insurance sub-scheme based on generation solidarity, it works according to the pay-as-you-go principle. 

8.2. The second stage of the pension reform, which began on 1 January 2002, consisted of the establishment of the second and third pension pillars, the other two sub-systems in the new national system of pension insurance. 

These two pension pillars make it possible not to use all the pension contributions of the active generation of employees to pay current pensions but to invest part of them in property that yields returns. Because of these sub-systems, pensions no longer consist only of payments from current contributions but also of assets obtained by investing part of the contributions made during the employment period. Individuals are no longer eligible for pensions only because they financed the pensions of an earlier generation of pensioners during their employment. In the capital financing sub-systems pensions are also earned on the basis the pensioners’ accumulated savings and the returns on them. In the sub-systems based on capitalised savings there is no redistribution of assets from the richer to the poorer categories of pensioners. 

Unlike the first pillar of pension insurance based on generation solidarity, which is managed by public-law entities, in the second and third pillar of capitalised individual savings the pension sponsors are private-law entities. 

8.3. In short, the first pillar (i.e. the compulsory pension insurance sub-scheme based on generation solidarity) is a pay-as-you-go or generation solidarity scheme. The other two pillars are individual capitalised savings pension schemes which are financed from the capitalised contributions of individuals to private pension funds. The essential component in the first type of pension is the redistribution from richer to poorer categories of pensioners; the second two types of pensions hinge on an individual’s personal responsibility, and the amount of the pension depends on the amount of the paid contributions and on capitalisation. Since the first pillar of the Croatian pension scheme (the sub-scheme of generation solidarity) is a defined benefit pension scheme, and the sub-schemes of compulsory (second pillar) and voluntary (third pillar) insurance based on capitalised savings are defined contribution pension schemes, the rules that govern the amount of the pensions differ fundamentally between them. These rules start from a different basic approach and have a different social and economic function. 

9. The Constitutional Court notes that of the three pillars indicated in Article 1 PIA, which all together make up the pension insurance scheme in the Republic of Croatia from 1 January 2002, the Pension Insurance Act regulates only one. Article 2 PIA reads as follows:
Article 2
(1) This Act regulates compulsory pension insurance based on generation solidarity.

The Pension Insurance Act therefore only regulates compulsory pension insurance based on generation solidarity. However, in their proposal the proponents dispute the conformity with the Constitution of compulsory pension insurance grounded on individual capitalised savings, which is mentioned in Article 1 point 2 and Article 2 paras. 2 and 3 PIA. This is the second pillar of the national pension insurance scheme. 

9.1. Article 2 para. 2 PIA reads as follows:

(2) Compulsory pension insurance for old age based on individual capitalised savings and voluntary pension insurance based on individual capitalised savings shall be regulated in separate laws.

This provision shows that the Pension Insurance Act does not regulate the second pillar of the pension insurance scheme. It does not regulate the third pillar of the national pension insurance scheme, either (voluntary pension insurance based on individual capitalised savings). These pillars of pension insurance are regulated in separate laws. 

These laws are in the first place the Compulsory and Voluntary Pension Funds Act (Zakon o obveznim i dobrovoljnim mirovinskim fondovima, Official Gazette nos. 49/99, 63/00, 103/03, 177/04 and 71/07) and the Pension Insurance Companies and Payment of Pensions based on Individual Capitalised Savings Act (Zakon o mirovinskim osiguravajućim društvima i isplati mirovina na temelju individualne kapitalizirane štednje,Official Gazette nos. 106/99, 63/00 and 107/07), and also the Croatian Agency for the Supervision of Financial Services Act (Zakon o Hrvatskoj agenciji za nadzor financijskih usluga, Official Gazette no. 140/05) and Contributions Act (Zakon o doprinosima, Official Gazette nos. 84/08, 152/08, 94/09).

In these proceedings the Court is not reviewing the conformity with the Constitution of the sub-scheme of compulsory pension insurance based on individual capitalised savings (second pillar), but of the compulsory pension insurance sub-scheme based on generation solidarity (first pillar). 

Therefore, questions such as: is the second pillar of pension insurance also based on the principle of generation solidarity, as the proponents claim, and if so, does this pillar contravene the requirement for the equality of all the insured, as the highest value of the constitutional order (Article 3 of the Constitution), i.e., are individuals older than 40 discriminated against in comparison with those under 40 (Article 14 of the Constitution), as the proponents also claim, in the first place refer to the separate laws cited above, which regulate the sub-scheme of compulsory pension insurance based on individual capitalised savings. 

The fact that the impugned Article 2 para. 3 of the Pension Insurance Act provides for some framework elements of compulsory pension insurance based on individual capitalised savings does not affect what has been said above, because the Act does not regulate this insurance sub-scheme.

In these proceedings of constitutional review the Constitutional Court, therefore, did not examine the proponents’ above objections. 

10. Nevertheless, the Constitutional Court must note that Article 2 para. 3 was introduced in the Pension Insurance Act because the second and third pillars of pension insurance were yet to be set up at the time when this Act began to be applied (1 January 1999). Therefore, there was a need, when the first stage of pension reform based on the Pension Insurance Act was introduced, to legalise the basic elements of the future second pillar of compulsory pension insurance based on individual capitalised savings, because these were linked with the compulsory contributions made by the insured under the Pension Insurance Act. This Act provides for two elements of the second pillar of compulsory pension insurance: 

- those eligible (the same who are elibgible under the PIA, but only if they are under 40 years of age; those between 40 and 50 may choose to be insured based on individual capitalised savings – Article 83 PIA), and 

- the contribution rate for this insurance (its rate may not be less than 5% of the base for paying contributions for pension insurance based on generation solidarity).

Today separate laws regulate both these elements of the second pillar of compulsory pension insurance based on individual capitalised savings.

Article 40 of the Compulsory and Voluntary Pension Funds Act defines the individuals covered by compulsory pension insurance based on individual capitalised savings. 

Furthermore, Article 42 para. 1 of the Compulsory and Voluntary Pension Funds Act lays down a statutory rate for compulsory pension insurance based on individual capitalised savings. This rate is given in Article 17 of the Contributions Act. 

10.1. Examining from today’s perspective all the legislation dealing with the second pillar of pension insurance, in the light of the requirements placed before the legislator by the principle of the rule of law (Article 3 of the Constitution), it may at first glance seem that with the passage of time Article 3 PIA has lost its purpose. In other words, since separate laws now regulate the second pillar of pension insurance, including the elements in Article 2 para. 3 PIA, it may seem sufficient under today’s circumstances to retain only Article 2 para. 2 PIA, which prescribes that the sub-scheme of compulsory pension insurance based on individual capitalised savings shall be regulated in a separate law.

However, taking into account Article 83 PIA, which refers to the second pillar of pension insurance and regulates the institute of the basic pension under the Pension Insurance Act for individuals who were under the age of 40 on the day when compulsory pension insurance based on individual capitalised savings began to be applied (1 January 2002), or who were then between 40 and 50 and opted to receive pensions based on individual capitalised savings, the Constitutional Court finds that Article 2 para. 3 PIA has not lost its legal purpose. It is a link between the separate pension insurance laws and the provisions of the Pension Insurance Act that regulate the standards for determining the basic pension for those insured both under the PIA and at the same time also under the second-pillar scheme. 

This fact, however, does not affect the regularity of the finding that compulsory pension insurance based on individual capitalised savings is not the subject regulated by the Pension Insurance Act, and is therefore also not the subject of these proceedings of constitutional review. 


II.

Article 5 paras. 3 and 5 of the Pension Insurance Act

11. The conformity of Article 5 para. 3 with the Constitution was disputed by Matija Očić, the Croatian Bar Association, the Federation of Independent Trade Unions of Croatia, the Croatian People's Party, Malik Zukanović, and Gorana Lepetić, Maja Ferara, Jelka Pean Barić, Branka Rožić, Jasminka Nuić and Mirjana Utrobičić.

Article 5 para. 3 PIA reads as follows:
"Article 5
(…)
(3) Acquired pension insurance rights, specified by law, may only be revoked in cases specified by this Act.
(…)"

11.1. In their (substantially identical) proposals the proponents Matija Očić and the Croatian Bar Association state the following:

“The statutory possibility that acquired pension insurance rights specified by law may be revoked for some individuals (Article 5 para. 3 PIA) is undoubtedly a violation of Article 3 of the Constitution of the Republic of Croatia. 
It is unacceptable that anyone’s acquired rights can and may be revoked, in this case by the Pension Insurance Act. A procedure and regulation of this kind contravenes the principle of social justice because it is impermissible to revoke someone’s acquired right without compensation, even by law. It is especially impermissible if the right is expressed in the form of someone’s property, such as individual capitalised savings in the form of a pension. These savings undoubtedly represent the pensioner’s property because they were saved only from his/her invested assets.” 

In their proposals (identical in substance), in which they in the first place dispute Article 174 PIA that regulates disability pensions, the proponents the Federation of Independent Trade Unions of Croatia, the Croatian People's Party and Malik Zukanović state:

"From the aspect of acquired rights, the Pension Insurance Act contains a provision in Article 5 para. 3 whereby ‘acquired pension insurance rights, specified by law, may be revoked only in cases specified by this Act'. This admits that the new law also revokes previously acquired rights of disabled workers. If every new law was permitted to revoke acquired rights with a similar clause, this would cast a doubt on the highest constitutional values.” 

In their proposal, in which they in the first place dispute Article 174 PIA that regulates disability pensions, the proponents Gorana Lepetić, Maja Ferara, Jelka Pean Barić, Branka Rožić, Jasminka Nuić and Mirjana Utrobičić state:

“Article 5 para. 3 of the Pension Insurance Act (NN 102/98) provides: 'Acquired pension insurance rights, specified by law, may only be revoked in cases specified by this Act.'
This legal provision contravenes Article 16 of the Constitution of the Republic of Croatia, which provides that ‘Freedoms and rights may only be restricted by law in order to protect freedoms and rights of others, public order, public morality and health.’
In this case acquired rights are not only restricted but revoked, and this is not done in order to protect freedoms and rights of others, public order, public morality and health."

In short, the proponents dispute the conformity of Article 5 para. 3 PIA with the Constitution, stating that it is in breach of Article 3 (the principle of social justice) and Article 16 (the principle of proportionality in the restriction of rights and freedoms) of the Constitution to statutorily regulate that acquired rights from pension insurance specified by law may be revoked. 

12. The State pension insurance scheme, as part of the system of social security and social insurance within the meaning of Article 56 para. 1 of the Constitution, should by the nature of things determine who is eligible for pension insurance under it and which statutory conditions they should comply with. 

Accordingly, although the Constitution does not explicitly guarantee the right to pension insurance, the Constitutional Court finds that this is one of the inherent “rights of employees and of members of their families to social security and social insurance” within the meaning of Article 56 para. 1 of the Constitution. 

In the light of Article 56 para. 1 of the Constitution, the Constitutional Court finds that the right to pension insurance in the Croatian legal order may be seen as enshrined in the Constitution. In this sense the right to pension insurance is constitutional in nature and is under the protection of the Constitutional Court. 

12.1. It follows from the right to pension insurance that the State has the obligation to statutorily define: - a kind of catalogue of the rights that are insured in the pension insurance scheme, - who is eligible for insurance, - the legal prerequisites for acquiring these rights, - the competent body that decides on pension insurance rights by directly applying substantive law and other relevant regulations to individual cases, - the legal procedure in which these rights are decided, including also the system of legal remedies. 

The Constitutional Court notes that the Constitution does not place any demands in relation to the above issues. Just as it leaves it to the legislator to regulate the pension insurance scheme, so it also leaves it to the legislator to regulate all the above issues, including the legal nature of the entitlements insured in the pension insurance scheme. 

13. Articles 3, 4 and 5 of the Pension Insurance Act read as follows:
Article 3
Insured persons acquire their rights in the event of old age or disability on the basis of reciprocity and solidarity, and their family members acquire their rights in the event of the death of the insured or the pension beneficiaries.
Article 4
Entitlements provided are:
1) old-age pension,
2) anticipatory pension,
3) disability pension,
4) survivors' pension,
5) lowest pension,
6) basic pension,
7) professional rehabilitation, 
8) compensation in case of physical damage,
9) reimbursement of travelling costs incurred in connection with the acquisition of provided rights.
Article 5
(1) Pension insurance benefits are inalienable personal material rights which may not be transferred to another person or be inherited. Payable cash benefits which have not been paid before the death of an insured person may be inherited.
(2) Pension insurance rights may not be subject to a limitation period, except for payable but unpaid pensions and other cash benefits, in cases specified by law.
(3) Acquired pension insurance rights, specified by law, may only be revoked in cases specified by this Act.
(4) Income originating from pension insurance may be subject to enforcement or be used as debt insurance.
(5) Utilisation of rights specified by this Act may be restricted only in the cases and subject to the requirements specified by this Act.

The Constitutional Court reiterates that of the three pillars that together form the pension insurance scheme in the Republic of Croatia, and which are given in Article 1 PIA, the Pension Insurance Act only regulates the first pillar. This is compulsory pension insurance based on generation solidarity. Therefore Articles 3 to 5 PIA refer only to the rights in this pillar of the pension scheme, which are listed in Article 4 PIA.

When examining the proponents’ objections to the unconstitutionality of Article 5 para. 3 PIA it is first necessary to determine the legal nature of the rights from pension insurance, which are established in Article 3 and specified in Article 4 of the Pension Insurance Act.

14. The pension scheme is important because for most people it fundamentally affects their property status and social security. In the sub-scheme of pension insurance based on generation solidarity there is a vertical redistribution of income from the wealthier to the poorer categories of pensioners. There is also horizontal income redistribution to the benefit of pensioners who are in a special situation, have additional expenses and therefore need more money for life (for example, pensioners with dependent, handicapped or numerous family members). Vertical and horizontal redistribution contribute to social justice, removing or mitigating poverty and advancing social solidarity. The scope of the redistribution depends on the principles underlying the pension scheme. The redistribution is greater in countries that maintain a high level of social solidarity within the public pension scheme, thus mitigating social inequality in the pensioner population. 

For example, the lowest pension institute, which protects the insured with the smallest pensions, plays a strong socially protective role in the national pension insurance sub-scheme based on generation solidarity. Article 82 PIA provides that the insured whose pension, determined in accordance with that Act, is below the lowest pension shall receive the lowest pension. The amount of the lowest pension is calculated by multiplying each year of qualifying periods by 0.825% of the average gross salary of all the employees in the Republic of Croatia in 1998, with the application of the pension factor provided for in Article 80 PIA. 

In accordance with the above, the amount of the lowest pension is not determined according to a property census but depends on every insured person’s years of qualifying periods. Since the application of the lowest pension institute guarantees a lowest, socially acceptable pension, it also means a redistribution of pensions from individuals with higher to individuals with lower pensions. This redistribution takes place because the lowest pension is financed from the contributions of the insured. The lowest pension depends only on the duration of qualifying periods, not on the salaries (contributions) of the insured. 

This additional way of determining (additional pension formula) the lowest permitted amount of particular kinds of pensions for insured individuals with a certain amount of qualifying periods, which emerges from the idea of generation solidarity, excludes equivalence between the amount of the contributions that an individual paid in during his active period and the benefits which that same individual, now as a pensioner, will receive in the form of a pension. The lowest pension institute has the effect of a privilege for all the insured whose pension, calculated according to the general standards laid down in the Pension Insurance Act, would be below the amount that the legislator considers the lowest socially-acceptable pension level in a certain period. 

The highest pension institute is another example. The highest pension that an insured person can receive under the Pension Insurance Act is determined in the Highest Pension Act (Zakon o najvišoj mirovini, Official Gazette nos. 162/98, 82/01). It is calculated by multiplying the insured’s total qualifying periods expressed in decimal form by 3.8 value points and an initial factor, and the personal points calculated in this way are multiplied by a pension factor and the current value of the pension. If the pension, calculated according to the provisions of the Pension Insurance Act, exceeds the sum determined under the Highest Pension Act, the pensioner receives only the permitted highest pension. The Highest Pension (Amendments) Act (Zakon o dopunama Zakona o najvišoj mirovini, Official Gazette no. 82/01) also determined the highest pension for Homeland War veterans and Members of Parliament as double the amount of the highest pension for 40 years of qualifying periods. The highest pension institute, therefore, has the effect of a restriction on all insured persons whose pension, calculated under the general standards prescribed in the Pension Insurance Act, would be higher than the amount that the legislator considers the highest socially-acceptable pension in a certain period in the pension scheme based on generation solidarity. In the view of the Constitutional Court there is no doubt that this restriction of the right to the amount of the pension – which would otherwise belong to its beneficiary on the grounds of the contributions paid into the pension insurance fund based on generation solidarity during his active work – has a legitimate purpose: to protect the rights of others, those who are poorer.

In ruling no: U-I-197/1999 etc. of 23 March 2005, published in Narodne novine no. 47 of 11 April 2005, the Constitutional Court did not accept the proposals to institute proceedings to review the conformity with the Constitution of the Highest Pension Act (Official Gazette no. 162/98) and Article 1 of the Highest Pension (Amendments) Act (Official Gazette no. 2/01)

The “solidarity” effect of the compulsory pension sub-scheme based on generation solidarity is, therefore, that some insured persons receive larger pensions than they would only on the basis of paid contributions, while some receive smaller pensions than they would on the basis of paid contributions. 

14.1. The general and necessary “solidarity” effect of the first pillar of pension insurance regulated by the Pension Insurance Act emerges from the legislator’s choice of a compulsory contributions scheme as its nucleus. The contribution rate for pension insurance based on generation solidarity is determined in such way that the expected income from contributions collected and the income from other sources cover the expected expenses (Article 140 para. 2 PIA). 

Because of the accepted compulsory contributions scheme, the financial benefits from the pension insurance sub-scheme based on generation solidarity fall under public law: the insured person’s eligibility for a benefit (pension or other pension benefit) from the sub-scheme is based on the payment of contributions to the sub-scheme. The benefit is calculated according to a pension formula determined in advance (the pension factor is multiplied with the current value of the pension and personal points), not according to the total sum of the contributions that the insured person paid in during his active work. 

In other words, in the pay-as-you-go pension insurance scheme the State does not accumulate resources in funds from which it pays future pensions. Instead, it imposes the obligation to pay contributions on the currently employed generation and takes part of the earnings of active generation to pay benefits to pensioners. As a counter-favour for the contributions they pay, the State guarantees employees that in future, when they stop working, they too will receive the statutory pension. In this way the State is free of the obligation to give pensioners the money that they themselves paid in as pension contributions. Instead, pensions will be paid out from the income of later generations. The amount of the pensions thus directly depends on the increase or decrease of the economy, but also on many other important factors in a certain period (for example, on the number of insured persons and pension beneficiaries, on demographic changes and the like). 

Pensions and other social benefits from the compulsory pension insurance sub-scheme based on generation solidarity may be paid out on various grounds, depending on the catalogue of entitlements that the legislator recognises in a certain period. Under the Pension Insurance Act that is in force today, pension insurance benefits are paid as an old-age pension, anticipatory pension, disability pension (because of general inability to work and professional inability to work), survivors' pension, lowest pension, basic pension, professional rehabilitation (a compensation of salary is foreseen in connection with this), compensation in case of physical damage, and reimbursement of travelling costs incurred in connection with the acquisition of provided rights (Article 4 PIA). Depending on the amount of the pension and the years when the right to a pension was acquired, today pension beneficiaries who acquired the right to a pension exclusively under the Pension Insurance Act after 1 January 1999 (Act on the Addition to Pensions Realised under the Pension Insurance Act, Zakon o dodatku na mirovine ostvarene prema Zakonu o mirovinskom osiguranju,Official Gazette no. 79/07) are also eligible for a pension supplement.

In the further text all the benefits under Article 4 PIA will be designated by the (common) name of “pension”, and the right to acquire a certain form of benefit from the compulsory pension insurance sub-scheme based on generation solidarity will be designated by the shortened (common) name of “right to a pension”. 

14.2. The legislator regulates the right to a pension from the compulsory pension insurance sub-scheme based on generation solidarity as an inalienable personal material right which may not be transferred to another person or inherited (first sentence of Article 5 para. 1 PIA).

It is thus a property right that the insured person realises by receiving from the first pillar of pension insurance a certain kind and amount of compensation in cash, which is calculated according to a given formula and as a rule paid monthly and in arrears. The insured’s right in the first pillar of pension insurance is a strictly personal right, which is not subject to a limitation period, is inalienable, may not be transferred to or inherited by another person (first sentence of Article 5 para. 1 and part of Article 5 para. 2 PIA). In short, it is the expression of its bearer’s personal legal position and is extinguished on his/her death (second sentence of Article 5 para. 1 and part of Article 5 para. 2 PIA).

The right to a pension thus determined also gives rise to the following legal effects: - payable cash benefits that have not been paid before the insured person’s death may be inherited; - payable but unpaid cash benefits are subject to a limitation period; - pensions may be subject to enforcement or be used as debt insurance in accordance with the law (second sentence of Article 5 para. 1, part of para. 2 and para. 4 PIA).

The above statutory regulation of the rights that are insured and realised in the pension insurance sub-scheme based on generation solidarity result in the following obligations of the State: 

1) the State shall recognise the right to a pension or another statutory pension benefit for everyone who complies with the statutory conditions; the party must dispose of effective legal remedies against the possible non-recognition of this right;

2) the State shall regularly pay every holder of this right the pension or other pension benefit calculated in accordance with the law or other regulations; all the pension benefits due to the beneficiary that have not been paid can be sued for and are legally protected. 

14.3. The right to a social benefit from the pension insurance sub-system based on generation solidarity is also protected under Protocol no. 1 to the Convention for the Protection of Human Rights and Fundamental Freedoms of the Council of Europe (Official Gazette - International agreement nos. 18/97, 6/99-consolidated wording, 9/99-correction, 14/02; hereinafter: the Convention).

The European Court of Human Rights in Strasbourg (hereinafter: the European Court) has in many of its decisions and judgments pointed out that the Convention “does not as such guarantee a right to a State pension or to a similar State-funded benefit” (decision on application admissibility in the case of Neill and others v. the United Kingdom, 29 January 2002, application no. 56721/00. 

However, "… where a right to such benefits based on a contributory scheme is provided for in domestic legislation, such right may be treated as a pecuniary right for the purposes of Article 1 of Protocol no. 1 so as to render applicable that provision", decision on application admissibility in the case of Neill and others v. the United Kingdom, 29 January 2002, application no. 56721/00; judgment in the case of Gaygusuz v. Austria, 16 September 1996, application no. 17371/90, Reports 1996-IV, §§ 39-41). 

14.4. In accordance with the above, the Constitutional Court finds that the right to a pension, i.e. the right to realise a social benefit from the pension insurance sub-scheme based on generation solidarity, is a pecuniary right enshrined in the Constitution which is of a strictly personal nature, not subject to a limitation period, inalienable, cannot be transferred and inherited, and is acquired under statutory conditions.

The pension itself, on the other hand, has the character of a public-law benefit in the sub-scheme based on generation solidarity. Thus the right to a pension in this sub-scheme does not include the right to a fixed amount of the pension.

This is also the view taken by the European Court. It reiterates that the pecuniary right stemming from the payment of contributions to insurance funds does not imply the right to a particular amount of that benefit. In the decision on application admissibility in the case of Janković v. Croatia (12 October 2000, application no. 43440/98, ECHR 2000-X.) the European Court repeated its accepted legal position: “The Court recalls, however, that even though the rights stemming from the payment of contributions to the social insurance system, in particular the right to derive benefits from such a system - for instance in the form of a pension - can be asserted under Article 1 of Protocol no. 1, this provision cannot be interpreted as giving an individual a right to a pension of a particular amount.” (European Commission, no. 5849/72, Müller v. Austria, Report, 1.10.1975, D.R. 3, p. 25, no. 10671/83, decision 4.3 1985, D.R. 42, p. 229; decision Storkiewicz v. Poland, no. 39860/98, ECHR 1999 and decision Domalewski v. Poland, no. 34610/97, ECHR, 2000).

The above legal opinion of the European Court can be applied to all the social benefits in Article 4 PIA. In other words, the Constitution and the Convention do not guarantee the right to benefits of a particular amount from the pension insurance sub-scheme based on generation solidarity. 

14.5. In this light we must answer the following question: independently of the legally or administratively defined limit (cash amount) of the lowest pension, which is an expression of the State’s social policy, is there a general minimum of pension benefits which, if exceeded, would entail a violation of human rights enshrined in the Constitution? 

The Constitutional Court did not address this issue in its previous case law. On the other hand, the European Court has a developed case law on this subject. It has adopted the principle that the total amount of an individual’s pension, together with all the State and public benefits and discounts that the potential victim of the violation of the Convention enjoys, may – because they are not sufficient – under some circumstances, in a specific case, open the question of inhuman or degrading treatment by the State within the meaning of Article 3 of the Convention, if that amount, accessible to the individual, is not sufficient protection from “impairing physical or mental health” or from “degradation incompatible with human dignity” to a measure that would be serious enough to fall within the framework of Article 3 of the Convention (compare the decision on application admissibility in the case of Antonina Dmitriyevna Budina v. Russia, 18 June 2009, application no. 45603/05, pp. 6 -7; decision in the case Aleksandra Larioshina v. Russia, 23 April 2002, application no. 56869/00, p. 4, and the judgment in the case of Kutepov and Anikeyenko v. Russia, 25 October 2005, application no. 68029/01, §§ 61-63). 

Thus in the decision on application admissibility in the case of Antonina Dmitriyevna Budina v. Russia the European Court examined the admissibility of the applicant’s allegation that the amount of her pension is below subsistence level, which constitutes a threat to her right to life within the meaning of Article 2 of the Convention. The Court found that the authorities did not mistreat the applicant in any way. The essence of the applicant’s objection was that the State pension on which she depended for survival was insufficient for her basic human needs. 

Examining the application’s admissibility, the European Court took into account, besides the amount of the pension itself, also the sum of the applicant’s other monthly receipts (in Russian roubles - RUB): - her pension (RUB 1,460), - social aid (RUB 590) and - compensation for limited ability to work (RUB 410), but also the following privileges that the applicant enjoyed: - 50% discount on utility bills; - free public urban and suburban transport; - 50% discount on interurban rail and air transport; 50% discount on telephone and radio bills; free medical assistance; free dental prosthetics (except precious metals and cermets); - 50% discount on medical prescriptions; - free sanatorium treatment and - free suburban and interurban transport to the place of the treatment. The European Court further took into consideration that the applicant had received one sum of RUB 500 indigence aid, and that her family also benefited from the discount on utility bills. Finally, the European Court also took into consideration that part of the applicant's benefits, on her request, were monetised (pp. 2-3 of the decision).

Although the European Court found that the applicant's monthly income “was not high in absolute terms”, it declared inadmissible the applicant’s objection that her rights were violated because her income was below subsistence level, with the explanation that the applicant had not proved that "the lack of funds translated itself into concrete suffering”.

In the Kutepov and Anikeyenko v. Russia the European Court pointed out the following: 

61. The second applicant further relied on Article 2 of the Convention in that the present amount of his old-age pension was insufficient to maintain a proper living standard.

62. The Court recalls that the Convention does not guarantee, as such, the right to a certain living standard. It further notes that a complaint about a wholly insufficient amount of pension and the other social benefits may, in principle, raise an issue under Article 3 of the Convention which prohibits inhuman or degrading treatment. However, on the basis of the material in its possession, the Court finds no indication that the amount of the second applicant’s pension has caused such damage to his physical or mental health capable of attaining the minimum level of severity falling within the ambit of Article 3 of the Convention, or that he faces any “real and immediate risk” either to his physical integrity or his life, which would warrant the application of Article 2 of the Convention in the present case...“ 

The Constitutional Court deems that it is not necessary, in these proceedings, to specially examine whether the above legal views of the European Court are generally acceptable in the Croatian system of the constitutional protection of human rights. It is sufficient to note that the assessment about how the amount of a specific pension affects its beneficiary’s human rights always depends on the particular circumstances of each individual case. Because of the impossibility of comparing the private property of individuals in particular cases, and also because of the fact that the Pension Insurance Act, due to its “solidarity” effect, has different effects in the cases of particular people in particular legal situations (it is restrictive for some and beneficial for others), this assessment is not suitable for generalisation. 

14.6. The last question connected to the legal nature of the right to a pension in the pension insurance sub-scheme based on generation solidarity is the following: is the legislator empowered, under constitutional law, to revoke particular rights from this sub-system?

The Constitutional Court reiterates that under Article 2 para. 4 sub-para. 1 of the Constitution, the Croatian Parliament is empowered to independently decide on the regulation of economic, legal and political relations in the Republic of Croatia. If this constitutional authority of the legislator is taken together with Article 56 para. 1 of the Constitution, it emerges that the Croatian Parliament is empowered to independently decide on how the rights of employees and members of their families to social security and social insurance, which also includes pension insurance, should be regulated. 

There is, therefore, no doubt that the legislator is constitutionally empowered to change the laws regulating the pension insurance sub-scheme based on generation solidarity so as to adapt it to changed economic and social conditions in the country or to stabilise it, i.e. to create preconditions for a long-term viable pension scheme. This also includes redefining the catalogue of the entitlements in the pension insurance sub-scheme based on generation solidarity. 

For example, the Pension Insurance Act – which began the complete reform of the pension insurance system inherited from the socialist system, which was in force until 31 December 1998 – introduced many important changes in that system. The most important changes were the following: - the age limit for old-age and anticipatory pensions was raised by five years, with a transition period from 1999 to 2007; - a new legal definition of disability was introduced, which is fundamentally different and more restrictive than the earlier one, and consists of occupational disability and general disability; - professional rehabilitation remained the only right based on residual ability to work, while all the other rights based on residual ability to work were revoked; - the earlier rights to placement in another job and part-time employment were converted as of 1 January 1999 into disability pensions for occupational disability to work; - a new pension formula was introduced to determine the amount of pensions (pension = personal points x qualifying periods x initial factor x pension factor x actual value of the pension on the day of the acquisition of the entitlement); - the period from which salaries are used to determine the pension amount was lengthened (in 1999 it was 10 years, in 2000 - 13 years, in 2001 – 16 years, in 2002 – 19 years, etc.). At the same time, while keeping other rights acquired earlier, the following rights were revoked: - minimum pension; - compensatory supplement to a pension; - cash compensation for physical injury because of illness and damage outside of work and the right to qualifying periods on these grounds; - attendance allowance. The right to a qualification programme for physically and mentally disabled children was revoked in the system of pension insurance and transferred to the social welfare system. The Pension Insurance Act also introduced the new institute of the lowest pension that expresses the principle of solidarity to a greater measure, regulated the highest pension in a different way, and introduced the new institute of the basic pension for first-pillar pension beneficiaries who are insured in the second pillar. 

14.7. The Constitutional Court notes that the legislator’s freedom to redefine the catalogue of entitlements in the pension insurance sub-system based on generation solidarity is subject only to general constitutional limitations, i.e. by the legislator’s obligation to take constitutional requirements into account when regulating the “rights of employees and members of their families to social security and social insurance”, especially those flowing from the principle of the rule of law and those that protect general constitutional goods and values, especially the individual’s human rights and fundamental freedoms enshrined in the Constitution.

In the domain of pension insurance based on generation solidarity these demands are most clearly expressed in the legislator’s obligation, when redefining the catalogue of insured pension rights, not to damage the very essence of the “right to a pension”, and the new statutory measures must not produce constitutionally prohibited discriminatory effects. 

The Constitutional Court deems it important to specially emphasise that the possible loss of a certain amount (percentage) of the earlier pension or of another benefit from pension insurance, which may result from the new statutory measures redefining the pension rights acquired earlier, does not a priori mean that the essence of the “right to a pension” has been damaged, as long as this loss of part of the earlier benefit from pension insurance resulted from the general redefinition of insured rights in the pension insurance scheme based on generation solidarity, and is proportional in its effects. This is a general, broadly defining principle. Everything else depends on the circumstances of a particular case. 

Thus the proponents Matija Očić and the Croatian Bar Association are not right in saying that “It is unacceptable that anyone’s acquired rights can and may be revoked, in this case by the Pension Insurance Act. (…) It is especially impermissible if the right is expressed in the form of someone’s property, such as individual capitalised savings in the form of a pension.“ 

The Constitutional Court reiterates that pensions and other social benefits from pension insurance based on generation solidarity cannot be subsumed under the right of ownership in the meaning of private law, because these are benefits of a public-law nature that follow from a compulsory contributory scheme made for a special public-law purpose. In this sense it is constitutionally permitted to change, and even to revoke, certain kinds (forms) of pension benefits from that scheme, up to the limit that does not bring into question the very essence of the “right to a pension”. 

14.8. If we examine the objections of the other proponents in this light, namely, that the new law contravenes the Constitution because it revokes acquired pension-insurance rights that the beneficiaries received under the provisions of the “old” law, the Constitutional Court must first emphasise that the proponents wrongly interpret the normative institute of “revoking acquired rights”. It seems that they look on every change in the statutory regulation of a right that they acquired under earlier provisions as an impermissible “revocation of an acquired right”. 

This is apparent from the objections of the proponents who dispute the constitutionality of Article 174 taken with Article 5 para. 3 PIA, and who state that “previously acquired rights of disabled workers were revoked in the new law”, i.e. in the Pension Insurance Act. The wording of Article 174 PIA, however, shows that the rights acquired prior to 31 December 1998 on the basis of residual ability to work, imminent threat of disability and changed ability to work were, as of 1 January 1999, converted ex officio to disability pensions for professional disability to work subject to the provisions of the Pension Insurance Act. 

Since the conformity of Article 174 PIA with the Constitution is under review by the Constitutional Court in separate proceedings, it deems it sufficient to state here that the legislative redefinition of previously recognised pension-insurance rights (in the way done in Article 174 PIA) cannot be considered the “revocation” of rights previously acquired in the system of pension insurance based on generation solidarity. The proponents came to this wrong conclusion under the influence of Article 5 para. 3 PIA ("From the aspect of acquired rights, the Pension Insurance Act contains a provision in Article 5 para. 3 whereby ‘acquired pension insurance rights, specified by law, may be revoked only in cases specified by this Act'. This admits that the new law also revokes previously acquired rights of disabled workers.") 

It is a different question whether the statutory measure of converting the former rights “on the basis of residual ability to work, imminent threat of disability and the changed ability to work“ into the new statutory institute of „disability pensions for professional disability to work“ has damaged the very essence of the „right to a pension“ in any particular case. This is not a subject dealt with in proceedings of the review of the conformity of a law with the Constitution but in proceedings of the protection of human rights and fundamental freedoms instituted by a constitutional complaint. 

Because of the above, the Constitutional Court could not accept to institute proceedings to review the conformity of Article 5 para. 3 of the Pension Insurance Act with the Constitution within the limits of the reasons given by the proponents, the Federation of Independent Trade Unions of Croatia, Croatian Peoples’ Party, Malik Zukanović, Gorana Lepetić, Maja Ferara, Jelka Pean Barić, Branka Rožić, Jasminka Nuić and Mirjana Utrobičić. 

15. The Constitutional Court has the duty to note, however, that the proposals of the proponents exposed a special problem of unconformity with the Constitution of Article 5 para. 3, and also of Article 5 para. 5 PIA, if they are viewed in the light of the principle of the rule of law, a highest value of the constitutional order of the Republic of Croatia laid down in Article 3 of the Constitution. These provisions of the Pension Insurance Act read as follows:
Article 5
(3) Acquired pension insurance rights specified by law may be revoked only in cases specified by this Act. 
(5) The utilisation of rights specified by this Act may be restricted only in cases and subject to requirements specified by this Act.

Article 5 para. 3 and Article 5 para. 5 PIA provide that rights from pension insurance based on generation solidarity may be revoked only in cases specified “by this Act”, i.e. that their utilisation may be restricted only in cases and subject to requirements specified “by this Act”. 

The Constitutional Court is obliged to point out that this statutory restriction does not respect the basic legal principles of lex specialis derogat legi generali and lex posterior derogat legi priori. The Pension Insurance Act is a general law that regulates relations in the pension insurance scheme based on generation solidarity, so its general rules may be overridden by a special law. Also, a later law that regulates the same material as the Pension Insurance Act in a different way has priority. These are general legal principles of universal meaning which may not, and cannot, be derogated in the way done in Article 5 paras. 3 and 5 PIA. 

Because of the above, the Constitutional Court has repealed Article 5 paras. 3 and 5 PIA. Their repeal, however, does not and cannot have any practical legal consequences because they are “non-viable” legal norms, as legislative and legal practice in the wider sense have to date confirmed several times. 

15.1. Finally, in connection with the provisions of Article 5 paras. 3 and 5 PIA the Constitutional Court makes use of the opportunity to point out that the quality of national laws must be advanced, especially the technique of writing them, and also that legal rules must be standardised in cases when one law derogates the provisions of another law. 

In the first place, the Constitutional Court notes that Article 5 para. 3 PIA contains two concepts that are in practice interpreted in different, even opposite, ways. These are the concept of “acquired rights” in pension insurance based on generation solidarity and the already mentioned concept of “revoking” these rights, which some earlier law had already recognised for beneficiaries. 

It is to these two concepts, which are the backbone of the statutory rule in Article 5 para. 2 PIA (“acquired pension insurance rights specified by law may be revoked...“), that most of the confusion about the concept of “pension insurance rights based on generation solidarity” is linked, as can clearly be seen from the proposal to institute proceedings to review the conformity of this legal provision with the Constitution. 

The Constitutional Court therefore has the duty to point out that it is unacceptable to formulate legal provisions that are unclear, or whose effects are uncertain or unpredictable. Such formulations do not comply with the demands of the principle of the rule of law, which must be fulfilled if a legal norm is to be considered a “law”.
III.

Article 6 of the Pension Insurance Act

16. Matija Očić and the Croatian Bar Association disputed the conformity of Article 6 PIA with the Constitution. 

Article 6 PIA reads as follows:
Article 6
A public institution, the Croatian Pension Insurance Bureau (hereinafter referred to as: Bureau) shall be established in order to ensure the acquisition of rights of employees, farmers, self-employed persons and other insured persons specified by this Act.

The proponents allege that the establishment of one public institution – the Croatian Pension Insurance Bureau (hereinafter: the Bureau) – to ensure the acquisition of the pension rights of employees, farmers, self-employed persons and other insured persons is an infringement of the freedom of association guaranteed in Article 43 of the Constitution. In their view, the provision that all the beneficiaries of pension rights may acquire these rights only through the Bureau (instead of thorough the former funds that were specially constituted for different kinds of pension insurance beneficiaries) is a classic example of a monopoly. 

The more important parts of the reasoning for the proposals to institute proceedings to review the conformity of Article 6 PIA with the Constitution, submitted by Matija Očić and the Croatian Bar Association, which are identical, are as follows:

“Article 6 of the Pension Insurance Act, under which only one monopolistic public institution is established for the acquisition of the rights of employees, farmers, self-employed persons and other persons insured under the Pension Insurance Act, directly contravenes Article 49 para. 2 of the Constitution of the Republic of Croatia, which explicitly prohibits monopolies.
If the Bureau, defined in Article 6 PIA, is deemed an institution, under Article 127 PIA, and as an institution it may be founded, under Article 5 of the Institutions Act (NN 76/93), by a domestic or foreign natural or legal person for performing a particular activity, then it is inadmissible at this time of the privatisation of public enterprises to monopolise pension insurance only to the benefit of the Croatian Pension Insurance Bureau. This kind of restriction and monopoly contravenes Article 43 para. 1 of the Constitution of the Republic of Croatia, which guarantees citizens the right to free association for the protection of their interests or promoting their social and economic goals, which pension insurance certainly also is. For this reason people should be allowed to take out insurance according to their own choice with an institution that is organised as a free association of citizens."

In short, the proponents claim that the Croatian Pension Insurance Bureau is a (constitutionally prohibited) monopoly in an area in which there is freedom of association. 

16.1. Article 6 PIA lays down that pension insurance based on generation solidarity will be put into practice by only one public institution, the Bureau. Therefore, the three pension insurance funds that had previously been the pension sponsors for workers, farmers and self-employed persons stopped working on the day when the Pension Insurance Act began to be applied (1 January 1999). In this sense Article 193 PIA prescribed:
Article 193
All the movables, rights, stocks or stakes, money and other assets that were or will be owned or disposed of by the Republic Fund for Pension and Disability Insurance of Workers of Croatia, Republic Fund for Pension and Disability Insurance of Self-Employed Workers of Croatia and Republic Fund for Pension and Disability Insurance of Individual Agriculturists of Croatia and their legal predecessors, shall be transferred into the ownership of the Bureau as of the first day of application of this Act.

16.2. In the proponents’ view, the Bureau is in breach of the second sentence of Article 49 para. 2 of the Constitution because of its monopoly position. 

The Constitutional Court must in the first place note that the proponents’ proposals were submitted to the Constitutional Court before the amendment of the Constitution of the Republic of Croatia (Official Gazette no. 28/01).

In Article 16 of the Amendments of the Constitution of 2001, the second sentence in Article 49 para. 2 of the Constitution was amended and it now reads as follows:

“Abuse of monopoly position defined by law shall be forbidden.”

Accordingly, the original constitutional provision (“Monopolies are forbidden.”), to which the proponents refer, is no longer in force in the constitutional order of the Republic of Croatia. 

Nonetheless, the Constitutional Court has the duty to note that the proponents’ allegations show that their approach to the legal position of the Bureau in the constitutional order of the Republic of Croatia is wrong.

It suffices to say that the Bureau is a public institution founded by law to carry out work connected to the pension insurance sub-scheme regulated by the Pension Insurance Act. It is a State sub-scheme in the field of social security which is not based on the principle of capitalised savings, is not part of the capital-financed scheme of pension insurance and is not subject to privatisation. The Bureau is, therefore, the insurance sponsor in only the part of the pension scheme created to insure the basic level of social insurance. It is the institutionalised expression of the State’s constitutional obligation, in Article 56 para. 1 of the Constitution, to ensure the right to social security and social insurance for employees and members of their families. The pension insurance sub-scheme based on the principle of generation solidarity, therefore, has an important social role.

In this the Constitutional Court is in accord with the view of the European Court that "Such schemes /social-security schemes/ are an expression of a society’s solidarity with its vulnerable members." (Decision on the admissibility of the application in the case of Goudswaard-van der Lans v. the Netherlands, 22 September 2005, application no. 75255/01.).

Besides this first pillar, the pension insurance scheme as a whole comprises two more pillars (sub-schemes) that are based on the principles of capitalised savings.

Considering this structure of the pension insurance scheme, and especially the legal characteristics of the first pillar that is based on the principle of generation solidarity, the position of the Croatian Pension Insurance Bureau within this first pillar cannot be seen in the light of the second sentence of Article 49 para. 2 of the Constitution. 

16.3. The proponents also deem that the establishment of the Croatian Pension Insurance Bureau contravenes the constitutionally guaranteed freedom of association in Article 43 of the Constitution, which reads as follows:
Article 43
Everyone shall be guaranteed the right to freedom of association for the purposes of protection of their interests or promotion of their social, economic, political, national, cultural and other convictions and objectives. For this purpose, everyone may freely form trade unions and other associations, join them or leave them, in conformity with law.
The exercise of this right shall be restricted by the prohibition of any violent threat to the democratic constitutional order and independence, unity and territorial integrity of the Republic of Croatia. 

The existence of the Bureau as a public institution established by law, which implements compulsory pay-as-you-go pension insurance within the first pillar of pension insurance, cannot be placed in any reasonable connection with the freedom of association in the meaning of Article 43 of the Constitution.

There are absolutely no grounds for the proponents’ allegations that the Pension Insurance Act restricts “the possibility of pension insurance only to the benefit of the Croatian Pension Insurance Bureau”, which threatens the freedom of the association of citizens. The establishment and work of the Bureau does not restrict or threaten this freedom in any part or any way. 

The constitutional guarantee of the freedom of association includes the freedom to found trade unions and associations, and the freedom of every individual to join them or leave them. The freedom of association also has a negative aspect (the freedom not to be a member), which is also protected under the Constitution. Trade unions and association may freely address issues connected to pension insurance and pension rights in the Republic of Croatia. This does not, however, mean that they may perform the work of the Croatian Pension Insurance Bureau. 

In the same way that the activities of the Bureau do not fall under the constitutional field of the freedom of association, so also the freedom of association to realise objectives connected to pension and disability insurance is not restricted or threatened by the activities of the Bureau. 

16.4. On the grounds of what has been said, the Constitutional Court finds that the alleged non-conformity of Article 6 of the Pension Insurance Act cannot be reviewed or examined from the aspect of Article 43 and the second sentence of Article 49 para. 2 of the Constitution.

Therefore the Constitutional Court has not accepted the proposals of the proponents to institute proceedings to review the conformity of Article 6 PIA with the above provisions of the Constitution. 

17. Under Article 55 para. 1 of the Constitutional Act, the Court has decided as in point I of the pronouncement of the decision. Under Article 43 para. 1 of the Constitutional Act, the Court has ruled as in points I and II of the pronouncement of the ruling. 

Point II of the pronouncement of the decision and point III of the pronouncement of the ruling are grounded in Article 29 para. 1 of the Constitutional Act.
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