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1.        The present reference from the Tribunal du travail de Bruxelles concerns the scope of the right of residence for third country nationals who are the parents of an infant Union citizen who has not, as yet, left the Member State of his birth. 

2.        In answering the questions referred by the national court, the Court has a number of difficult and important choices to make. What precisely does Union citizenship entail? Do the circumstances giving rise to the national proceedings constitute a situation that is ‘purely internal’ to the Member State concerned, in which European Union (‘EU’) law has no role to play? Or does full recognition of the rights (including the future rights) that necessarily flow from Union citizenship mean that an infant EU citizen has a right, based on EU law rather than national law, to reside anywhere within the territory of the Union (including in the Member State of his nationality)? If so, ensuring that he can exercise that right effectively may entail granting residence to his third country national parent if there would otherwise be a substantial breach of fundamental rights.

3.        At a more conceptual level, is the exercise of rights as a Union citizen dependent – like the exercise of the classic economic ‘freedoms’ – on some trans-frontier free movement (however accidental, peripheral or remote) having taken place before the claim is advanced? Or does Union citizenship look forward to the future, rather than back to the past, to define the rights and obligations that it confers? To put the same question from a slightly different angle: is Union citizenship merely the non-economic version of the same generic kind of free movement rights as have long existed for the economically active and for persons of independent means? Or does it mean something more radical: true citizenship, carrying with it a uniform set of rights and obligations, in a Union under the rule of law (2) in which respect for fundamental rights must necessarily play an integral part? 

 Legal framework 

 Relevant EU law 

4.        Article 6 TEU (former Article 6 EU) provides: 

‘1. The Union recognises the rights, freedoms and principles set out in the Charter of Fundamental Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have the same legal value as the Treaties.

The provisions of the Charter shall not extend in any way the competences of the Union as defined in the Treaties.

The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general provisions in Title VII of the Charter governing its interpretation and application and with due regard to the explanations referred to in the Charter, that set out the sources of those provisions.

2. The Union shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the Union’s competences as defined in the Treaties.

3. Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common to the Member States, shall constitute general principles of the Union’s law.’

5.        Article 18 TFEU (former Article 12 EC) provides: 

‘Within the scope of application of the Treaties, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited.

…’

6.        Article 20 TFEU (former Article 17 EC) states:

‘1. Citizenship of the Union is hereby established. Every person holding the nationality of a Member State shall be a citizen of the Union. Citizenship of the Union shall be additional to and not replace national citizenship.

2. Citizens of the Union shall enjoy the rights and be subject to the duties provided for in the Treaties.

…’

7.        Article 21 TFEU (former Article 18 EC) provides:

‘1. Every citizen of the Union shall have the right to move and reside freely within the territory of the Member States, subject to the limitations and conditions laid down in the Treaties and by the measures adopted to give them effect.

…’

8.        Articles 7, 21 and 24 of the Charter of Fundamental Rights of the European Union (3) state:

‘Article 7

Respect for private and family life

Everyone has the right to respect for his or her private and family life, home and communications.

…

Article 21

Non-discrimination

1. Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.

2. Within the scope of application of the Treaties and without prejudice to any of their specific provisions, any discrimination on grounds of nationality shall be prohibited.

…

Article 24

1. Children shall have the right to such protection and care as is necessary for their well-being. They may express their views freely. Such views shall be taken into consideration on matters which concern them in accordance with their age and maturity.

2. In all actions relating to children, whether taken by public authorities or private institutions, the child’s best interests must be a primary consideration.

3. Every child shall have the right to maintain on a regular basis a personal relationship and direct contact with both his or her parents, unless that is contrary to his or her interests.’

Relevant international provisions 

9.        Article 17 of the International Covenant on Civil and Political Rights (4) provides: 

‘1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence, nor to unlawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such interference or attacks.’

10.      Article 9.1 of the Convention on the Rights of the Child (5) states: 

‘1. States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child. Such determination may be necessary in a particular case such as one involving abuse or neglect of the child by the parents, or one where the parents are living separately and a decision must be made as to the child’s place of residence.’

11.      Article 8 of, and Article 3 of Protocol 4 to, the European Convention of Human Rights (‘the ECHR’) state as follows: (6)

‘Article 8

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.

…

Article 3 of Protocol 4

No one shall be expelled, by means either of an individual or of a collective measure, from the territory of the State of which he is a national. 

No one shall be deprived of the right to enter the territory of the State of which he is a national.’

 Relevant national legislation 

 The Royal Decree of 25 November 1991

12.      Article 30 of the Royal Decree of 25 November 1991 concerning rules on unemployment provides as follows: 

‘In order to be eligible for unemployment benefit, a full-time worker must have completed a qualifying period comprising the following number of working days:

1.     ...

2.     468 during the 27 months preceding the claim, if the worker is more than 36 and less than 50 years of age,

…’

13.      Article 43(1) of the Royal Decree states: 

‘Without prejudice to the previous provisions, a foreign or stateless worker is entitled to unemployment benefit if he or she complies with the legislation relating to aliens and to the employment of foreign workers.

Work undertaken in Belgium is not taken into account unless it complies with the legislation relating to the employment of foreign workers.’

14.      According to the relevant provisions of Belgian legislation (Article 40 of the Law of 15 December 1980 and Article 2 of the Royal Decree of 9 June 1999), the spouse of an EC foreign national and his children or those of his spouse who are dependent on them, whatever their nationality, are to be treated in the same way as the EC foreign national provided that they come with the purpose of settling with him.

15.      Dependent relatives in the ascending line of a Belgian national or of an EC foreign national, whatever their nationality, do not require work permits (by virtue of, respectively, Article 2(2)2º(b) of the Royal Decree implementing the Law of 30 April 1999 on the employment of foreign workers and Article 40(4)(iii) of the Law of 15 December 1980). 

 The Belgian Nationality Code

16.      Under Article 10(1) of the Belgian Nationality Code, in the version applicable at the relevant time, those having Belgian nationality included:

‘[A]ny child born in Belgium who, at any time before reaching the age of 18 or being declared of full age, would be stateless if he or she did not have Belgian nationality.’

17.      Subsequently, the Law of 27 December 2006 rendered it impossible for a child born in Belgium to non-Belgian nationals to acquire Belgian nationality ‘if, by appropriate administrative action instituted with the diplomatic or consular authorities of the country of nationality of the child’s parent(s), the child’s legal representative(s) can obtain a different nationality for it’.

 Facts and main proceedings 

18.      Mr Ruiz Zambrano and his wife, Mrs Moreno López are both Colombian nationals. They arrived in Belgium on 7 April 1999, holding a visa issued by the Belgian embassy in Bogotá, accompanied by their first child. 

19.      A week later, Mr Ruiz Zambrano requested asylum in Belgium. He based that application on the need to flee from Colombia after being exposed since 1997 to continuous extortion demands (backed by death threats) from private militias, witnessing assaults on his brother and suffering the abduction of his three-year old son for one week during January 1999.

20.      On 11 September 2000 the Commissariat général aux réfugiés et aux apatrides (Commissariat-general for Refugees and Stateless Persons) refused Mr Ruiz Zambrano’s application for asylum and made an order requiring him to leave Belgium. However, it added a non-refoulement clause, stating that Mr Ruiz Zambrano and his family should not be sent back to Colombia in view of the critical situation there.

21.      Notwithstanding that order, Mr Ruiz Zambrano requested a residence permit from the Office des Étrangers (Aliens’ Office) on 20 October 2000. He subsequently made two further applications. (7) All three applications were refused. Mr Ruiz Zambano sought annulment of those decisions and, in the meantime, requested the suspension of the order requiring him to leave Belgium. At the time when the present reference for a preliminary ruling was made, the action for annulment was still pending before the Conseil d’État. 

22.      Since 18 April 2001, Mr Ruiz Zambrano and his wife have been registered in the municipality of Schaerbeek. 

23.      In October 2001 Mr Ruiz Zambrano obtained full-time employment with a Belgian company, Plastoria SA (‘Plastoria’), in its Brussels workshop, carrying out workshop duties under an employment contract for an unlimited period. The work was duly declared to the Office national de la sécurité sociale (National Social Security Office). His pay was subject to statutory social security deductions in the usual way and his employer was accordingly required to pay (and did pay) the corresponding contributions. The order for reference does not explicitly indicate whether (as is often the case) his earnings were also subject to deduction of income tax at source.

24.      Mr Ruiz Zambrano did not hold a work permit when he was hired by Plastoria. Nor did he obtain one in the course of the five years during which he worked for the company.

25.      In the meantime his wife gave birth to a second child, Diego, on 1 September 2003, and to a third, Jessica, on 26 August 2005. Both children were born in Belgium. Pursuant to Article 10(1) of the Belgian Nationality Code, both acquired Belgian nationality. (8) Mr Ruiz Zambrano’s counsel informed the Court during the hearing that both Diego and Jessica are presently enrolled in school in Schaerbeek.

26.      The birth of Diego and Jessica gave rise, respectively, to the second and third applications lodged with the Aliens’ Office. (9) In each of those applications, Mr Ruiz Zambrano claimed that the birth of a child who is a Belgian national entitled him to a residence permit on the basis of the Law of 15 December 1980 and Article 3 of Protocol 4 to the European Convention of Human Rights.

27.      As a result of the third application, the Belgian authorities issued a decision granting Mr Ruiz Zambrano a residence registration certificate covering his stay in Belgium from 13 September 2005 until 13 February 2006. Following his appeal against the various decisions refusing him a residence permit, Mr Ruiz Zambrano’s stay in Belgium was covered by a special authorisation pending final determination of those proceedings.

28.      On 10 October 2005 Mr Ruiz Zambrano’s contract was temporarily suspended. He immediately applied to the Office national de l’emploi (National Employment Office) for temporary unemployment benefits. That application was eventually refused, on the ground that he did not hold a work permit (because his stay in Belgium was irregular). He brought a first action before the Tribunal du travail (Employment Tribunal) challenging that refusal (‘the first claim’), but was shortly after recruited again by Plastoria to work full-time.

29.      However, as a result of that first action, the Belgian labour authorities made enquiries to verify the conditions upon which Mr Ruiz Zambrano was employed. An official investigator visited Plastoria’s premises on 11 October 2006. He found Mr Ruiz Zambrano at work and confirmed that he did not have a work permit. The investigator issued an order for the immediate termination of his employment. Plastoria duly ended Mr Ruiz Zambrano’s employment contract, without compensation, on grounds of force majeure; and gave him the official document (‘form C4’) that certified that social security contributions and unemployment insurance had been paid covering his entire period of employment from October 2001 to October 2006.

30.      The Belgian labour authorities decided not to bring criminal charges against Plastoria, stating that, apart from the fact that the company had recruited Mr Ruiz Zambrano without a work permit, no other breaches had been found of the requirements relating to social security obligations, deposit of correct employment documents, coverage against accidents at work, or obligations in respect of remuneration.

31.      Finding himself unemployed, Mr Ruiz Zambrano again applied to the National Employment Office, this time for full unemployment benefit. Again he was refused payment of the benefit. Mr Ruiz Zambrano brought a further action before the Tribunal du travail de Bruxelles against that decision (‘the second claim’). The first claim and the second claim form the subject-matter of the main proceedings before the referring court.

32.      In its written submissions, the Belgian Government states that, as a result of a government measure to regularise specific situations of illegal residents in the country, on 30 April 2009 Mr Ruiz Zambrano was granted a provisional and renewable residence permit, as well as a work permit (type C). The latter does not have retroactive effect; and Mr Ruiz Zambrano’s employment with Plastoria from 2001 to 2006 is still considered as not being covered by a work permit.

 The questions referred 

33.      In the proceedings brought against the two decisions of the National Employment Office refusing Mr Ruiz Zambrano’s claim to temporary and full unemployment benefit, the Tribunal du travail de Bruxelles (Employment Tribunal, Brussels) referred the following questions for a preliminary ruling: 

‘(1)  Do Articles 12 [EC], 17 [EC] and 18 [EC], or one or more of them when read separately or in conjunction, confer a right of residence upon a citizen of the Union in the territory of the Member State of which that citizen is a national, irrespective of whether he has previously exercised his right to move within the territory of the Member States? 

(2)       Must Articles 12 [EC], 17 [EC] and 18 [EC], in conjunction with the provisions of Articles 21, 24 and 34 of the Charter of Fundamental Rights, be interpreted as meaning that the right which they recognise, without discrimination on the grounds of nationality, in favour of any citizen of the Union to move and reside freely in the territory of the Member States means that, where that citizen is an infant dependent on a relative in the ascending line who is a national of a non-member State, the infant’s enjoyment of the right of residence in the Member State in which he resides and of which he is a national must be safeguarded, irrespective of whether the right to move freely has been previously exercised by the child or through his legal representative, by coupling that right of residence with the useful effect whose necessity is recognised by Community case-law (Case C-200/02 Zhu and Chen), and granting the relative in the ascending line who is a national of a non-member State, upon whom the child is dependent and who has sufficient resources and sickness insurance, the secondary right of residence which that same national of a non-member State would have if the child who is dependent upon him were a Union citizen who is not a national of the Member State in which he resides?

(3)       Must Articles 12 [EC], 17 [EC] and 18 [EC], in conjunction with the provisions of Articles 21, 24 and 34 of the Charter of Fundamental Rights, be interpreted as meaning that the right of a minor child who is a national of a Member State to reside in the territory of the State in which he resides must entail the grant of an exemption from the requirement to hold a work permit to the relative in the ascending line who is a national of a non-member State, upon whom the child is dependent and who, were it not for the requirement to hold a work permit under the national law of the Member State in which he resides, fulfils the condition of sufficient resources and the possession of sickness insurance by virtue of paid employment making him subject to the social security system of that State, so that the child’s right of residence is coupled with the useful effect recognised by Community case-law (Case C-200/02 Zhu and Chen) in favour of a minor child who is a European citizen with a nationality other than that of the Member State in which he resides and is dependent upon a relative in the ascending line who is a national of a non-member State?’

34.      Written observations were submitted by Mr Ruiz Zambrano, by the Belgian, Danish, German, Greek, Irish, Netherlands, Austrian and Polish Governments and by the Commission.

35.      Counsel for Mr Ruiz Zambrano and agents for the Belgian, Danish, Greek, French, Irish and Netherlands Governments and the Commission attended the hearing on 26 January 2010 and presented oral argument.

 Preliminary matters 

36.      No one involved in the present reference has specifically questioned its admissibility. However, there are two matters that I should briefly address.

37.      The first is whether the questions referred have any real bearing upon the case before the national court.

38.      It is apparent from the material contained in the order for reference that Mr Ruiz Zambrano has fulfilled the substantive conditions to be able to claim unemployment benefit (such as having worked for at least 468 days during the 27 months preceding the claim, as required by Article 30 of the Royal Decree of 25 November 1991, and having paid the appropriate social security contributions). His claim faces two interlinked obstacles. First, national law states (10) that only work that complies with the legislation relating to aliens and foreign workers may be taken into account. Applying that condition would mean disregarding Mr Ruiz Zambrano’s full-time employment with Plastoria from 1 October 2001 to 12 October 2006, because at no stage during that period did he hold a work permit; and he only held a residence registration certificate from 13 September 2005 onward. (11) Second, national law states that in order to receive allowances a foreign worker must comply with the legislation relating to aliens. (12)

39.      Mr Ruiz Zambrano’s whole claim before the national court turns on whether, as a third country national who is the father of children who hold Belgian nationality, either (a) his position can be assimilated to that of an EU national or (b) he enjoys a derivative right of residence from the fact that, as well as being Belgian nationals, his children are citizens of the Union. Both (a) and (b) would confer the necessary substantive right of residence as a matter of EU law; (13) (a) would of itself also exempt him from the need to hold a work permit; and (b) would arguably permit him to benefit, by necessary analogy, from the dispensation from the work permit requirement that is available, under Article 2(2)2º(b) of the Law of 30 April 1999, to dependent relatives in the ascending line of a Belgian national. If such were not the case (the argument runs), there would be reverse discrimination against Belgian nationals who had not exercised rights of free movement under EU law, in as much as they would be unable to benefit from the family reunification provisions (14) that enable both an EU national who has moved to Belgium from another Member State and a Belgian who has previously exercised freedom of movement to be joined by a non-dependent ascendant family member who is a third country national.

40.      Even though the immediate subject-matter of the action before the national court concerns a claim under social security/employment law for unemployment benefit, rather than an administrative law application for a residence permit, it is thus clear that the national court cannot decide the case with which it is seised without knowing (a) whether Mr Ruiz Zambrano can claim derivative rights under EU law by virtue of the fact that, as Belgian nationals, his children are also citizens of the Union and (b) what rights would be enjoyed by a Belgian who, as a citizen of the Union, had moved to another Member State and then returned to Belgium (in order to evaluate the reverse discrimination argument and apply any relevant rules of national law). Furthermore, the national court has explained in some detail that national law (15) refers to EU law for the definition of who is considered to be a ‘family member’ of a citizen of the Union, indicating that this is pertinent for the resolution of the case before it. (16)

41.      The second matter arises from the fact that counsel for Mr Ruiz Zambrano informed the Court that the Belgian Conseil d’État and the Cour Constitutionnelle have both recently ruled in similar circumstances that, as a result of the reverse discrimination created by EU law, there had been a breach of the constitutional principle of equality. (17) It could perhaps be thought that, in consequence, the present reference has become superfluous. Put another way: does the referring court still need answers to its questions about EU law now that it has that guidance under national law from its own superior courts? 

42.      In my view, it does.

43.      Before the Tribunal du travail can apply the case-law developed by the Conseil d’État and the Cour Constitutionnelle, it will have to ascertain whether a situation of reverse discrimination does indeed arise as a result of the interaction between EU law and national law. To do that, it needs guidance from the Court as to the proper interpretation of EU law. The Court has in the past determined references that serve precisely that purpose: to facilitate the referring court’s task of comparing the position under EU law with the position under national law. (18) It has accepted in a series of cases that it should give a ruling where the ‘interpretation of provisions of Community [now EU] law might possibly be of use to the national court, in particular if the law of the Member State concerned were to require every national of that State to be allowed to enjoy the same rights as those which a national of another Member State would derive from Community [now EU] law in a situation considered to be comparable by that court’. (19) Indeed, the agent for Belgium accepted in oral argument that the referring court would need a reply from the Court of Justice in order to examine whether there was reverse discrimination caused by EU law.

44.      It follows that the Court should answer the questions referred.

 Rearrangement of the issues to be resolved 

45.      The questions posed by the national court envisage three strands of argument. Whilst these are, perhaps, not entirely clear from the actual wording of the questions referred, they may be deduced from the more detailed analysis set out in the order for reference.

46.      The referring court’s main concern has to do with whether movement is needed to trigger the Treaty’s provisions on citizenship of the Union. The referring court is well aware that Articles 20 and 21 TFEU are different, conceptually, from free movement for workers under Article 45 TFEU, freedom of establishment under Article 49 TFEU (or, indeed, from all the ‘economic’ freedoms enshrined in Articles 34 TFEU and following). But just how different are the citizenship provisions? 

47.      The national court next enquires into the role that fundamental rights play (in particular the fundamental right to family life, as developed by the Court in Carpenter, (20)MRAX (21) and Zhu and Chen (22)) in determining the scope of application of Articles 20 and 21 TFEU. 

48.      Finally, the national court asks about the function of Article 18 TFEU in protecting individuals against reverse discrimination created by EU law through the provisions relating to citizenship of the Union.

49.      For the sake of clarity, and so as to give a useful answer to the referring court, I will approach the three questions as follows.

50.      I shall deal first with the question of whether Diego and Jessica can invoke rights under Articles 20 and 21 TFEU as citizens of the Union, notwithstanding that they have not (as yet) moved from their Member State of nationality; and whether Mr Ruiz Zambrano can therefore claim a derivative right of residence in order to be present in Belgium to look after and support his young children (‘question 1’). Addressing that question requires me to consider whether this is – as has been strongly suggested – a ‘purely internal’ situation, or whether there is indeed a sufficient link with EU law for citizenship rights to be invoked. It also raises the issue of whether Article 21 TFEU encompasses two independent rights – a right to move and a free-standing right to reside – or whether it merely confers a right to move (and then reside).

51.      Second, I shall address the issue of reverse discrimination, which is repeatedly raised by the national court. I shall therefore enquire into the scope of Article 18 TFEU and ask whether it can be applied so as to resolve instances of reverse discrimination created by the provisions of EU law relating to citizenship of the Union (‘question 2’). Although this question has been touched upon in recent years, (23) it still remains unresolved.

52.      Finally I shall deal with the fundamental rights issue (‘question 3’). The national court has made it very plain in the order for reference that it seeks guidance as to whether the fundamental right to family life plays a role in the present case, where neither the Union citizen nor his Colombian parents have moved outside Belgium. That question raises in turn a more basic question: what is the scope of EU fundamental rights? Can they be relied upon independently? Or must there be some point of attachment to another, classic, EU right?

53.      Since it is clear that the issue of fundamental rights appears as a leitmotif running through all three questions, before commencing that analysis I shall – as a prologue – look at whether it is plausible to think that Mr Ruiz Zambrano and his family run a real risk of suffering a breach of the fundamental right to family life under EU law.

 Prologue: the Ruiz Zambrano family’s circumstances and the potential breach of the EU fundamental right to family life 

54.      In Carpenter, (24) the Court recognised the fundamental right to family life as part of the general principles of EU law. In reaching that conclusion, it relied on the case-law of the European Court of Human Rights (‘the Strasbourg court’). In Boultif (25) that court held that ‘the removal of a person from a country where close members of his family are living may amount to an infringement of the right to respect for family life as guaranteed in Article 8(1) of the [ECHR]’. (26) The ECHR definition of ‘family’ is mostly limited to the nuclear family, (27) which clearly encompasses Mr Ruiz Zambrano and Mrs  Moreno López as the parents of Diego and Jessica.

55.      The Strasbourg court’s settled case-law likewise establishes that removal of a person from his family members is permissible only when it is shown to be ‘necessary in a democratic society, that is to say justified by a pressing social need and, in particular, proportionate to the legitimate aim pursued’. (28) The application of Article 8(2) of the ECHR, derogating from the right guaranteed by Article 8(1) of the ECHR, entails a proportionality test that takes account (inter alia) of elements such as when the family settled, the good faith of the claimant, the cultural and social contrasts of the State to which the family members would be taken and their degree of integration in the contracting State’s society. (29)

56.      For its part, the Court of Justice, although relying closely on the Strasbourg court’s case-law, has developed its own line of reasoning. In summary, the Court will grant protection in the following cases and/or by reference to the following factors. (30)

57.      First, the Court does not require the citizen of the Union to be the claimant in the main proceedings in order to trigger protection. Thus, the fundamental right to family life under EU law has already served indirectly to protect third country nationals who were close family members of the Union citizen. Because there would have been interference with the Union citizen’s right to family life, the third country national who was the family member bringing the claim also enjoyed protection. (31)

58.      Second, the fundamental right may be invoked even if the family member who is being ordered to leave the country is not a legal resident. (32)

59.      Third, the Court takes into account whether the family member constitutes a danger to public order or public safety (which would justify removal from the territory). (33)

60.      Fourth, the Court will accept a justification based on abuse of rights only where the Member State can put forward clear evidence of bad faith on the part of the applicant. (34)

61.      These and other features of the fundamental rights at issue here – the right to family life and the rights of the child – are reflected, respectively, in Articles 7 and 24(3) of the Charter. At the material time the Charter was ‘soft’ law and did not bind the Belgian authorities. However, it was already being relied upon by the Court as an aid to interpretation, including in cases involving the right to family life. (35) Since the entry into force of the Treaty of Lisbon, the Charter has acquired the status of primary law. (36)

62.      In my view, the Belgian authorities’ decision to order Mr Ruiz Zambrano to leave Belgium, followed by their continued refusal to grant him a residence permit, constitutes a potential breach of his children’s fundamental right to family life and to protection of their rights as children; and thus (applying Carpenter and Zhu and Chen) of Mr Ruiz Zambrano’s equivalent right to family life as their father. I say ‘potential’ because Mr Ruiz Zambrano is still on Belgian territory. It is however evident that activating the deportation order would trigger the breach of those rights.

63.      It is equally evident that the breach would be likely to be serious. If Mr Ruiz Zambrano were to be deported, then so, too, would his wife. The effect of such steps on the children would be radical. Given their age, the children would no longer be able to live an independent life in Belgium. The lesser evil would therefore, presumably, be for them to leave Belgium with their parents. That would, however, involve uprooting them from the society and culture in which they were born and have become integrated. Whilst it is ultimately for the national court to make the detailed assessment in the individual case, it seems appropriate to proceed on the basis that the breach might well be significant.

64.      It is true that Mr Ruiz Zambrano’s children were born at a time when his situation was already irregular. However, the material set out in the order for reference suggests that Mr Ruiz Zambrano has become fully integrated into Belgian society and does not pose a threat or danger. Whilst it is for the national court, as sole judge of fact, to make any necessary finding in that regard, the following elements seem to me to support that view.

65.      First, Mr Ruiz Zambrano worked regularly after entering Belgium, duly contributed to the Belgian social security system and made no claim for financial support. (37) Second, he and his wife Mrs Moreno López appear to have lived a normal family life and their children are now at school in Belgium. Third, the Belgian authorities were willing to accept Mr Ruiz Zambrano’s social security contributions to the coffers of the Belgian State for five years while he worked at Plastoria – a willingness that contrasts curiously with a different Belgian ministry’s reluctance to grant him a residence permit. (38) Fourth, the fact that the Commissariat-general for Refugees and Stateless Persons made a non-refoulement order indicates that Mr Ruiz Zambrano and his family cannot be returned to Colombia because that would place them in real danger. Thus, if they were required to leave Belgium they would have to find a third State that was willing to accept them, with which they might or might not have existing ties. Fifth, by granting Mr Ruiz Zambrano a temporary renewable residence permit in 2009, the Belgian authorities have tacitly confirmed that his presence in Belgium does not pose a risk to society and that there are no overriding considerations of public order that would justify requiring him to leave the country immediately.

66.      For those reasons, it seems to me that, were the Belgian authorities to follow up on their refusal to grant Mr Ruiz Zambrano a residence permit after the birth of his first Belgian child (Diego) by implementing the outstanding order made against him requiring him to leave the country, (39) it is likely that that would fall to be regarded as a significant breach of Diego’s – and hence, indirectly, Mr Ruiz Zambrano’s – fundamental right to family life under EU law.

 Question 1 – Citizenship of the Union 

 Introductory remarks 

67.      In 1992, the Maastricht Treaty introduced European citizenship as a novel and complementary status for all Member State nationals. By granting to every citizen the right to move and reside freely within the territory of the Member States, the new Treaty recognised the essential role of individuals, irrespective of whether or not they were economically active, within the newly created Union. Each individual citizen enjoys rights and owes duties that together make up a new status – a status which the Court declared in 2001 was ‘destined to become the fundamental status of nationals of the Member States’. (40)

68.      The consequences of that statement are, I suggest, as important and far-reaching as those of earlier milestones in the Court’s case-law. Indeed, I regard the Court’s description of citizenship of the Union in Gryzelczyk as being potentially of similar significance to its seminal statement in Van Gend en Loos that ‘the Community constitutes a new legal order of international law for the benefit of which the States have limited their sovereign rights ... and the subjects of which comprise not only Member States but also their nationals’. (41)

 Can one invoke rights derived from Union citizenship merely from residence in one’s Member State of nationality? 
 Movement and the classic (economic) rights to freedom of movement

69.      It is trite law that, in order to be able to claim classic economic rights associated with the four freedoms, some kind of movement between Member States is normally required. Even in that context, however, it is noteworthy that the Court has accepted the importance of not hindering or impeding the exercise of such rights and has looked askance at national measures that might have a dissuasive effect on the potential exercise of the right to freedom of movement.

70.      In Dassonville, (42) the Court stated famously that ‘all trading rules enacted by Member States which are capable of hindering, directly or indirectly, actually or potentially, intra-[Union] trade are to be considered as measures having an effect equivalent to quantitative restrictions’. The breadth of that formula has allowed the Court to scrutinise discriminatory and non-discriminatory national measures even when no goods have necessarily moved. (43) The chilling effect of a national measure can be sufficient to trigger the application of what is now Article 34 TFEU (formerly Article 28 EC). Thus in Carbonati (44) the Court, following Advocate General Poiares Maduro, found that charges imposed on goods within an individual Member State were in breach of the Treaty. (45) The Court stated clearly that Article 26(2) TFEU (formerly Article 14(2) EC), in defining the internal market as ‘an area without internal frontiers in which the free movement of goods, persons, services and capital is ensured’, does so ‘without drawing any distinction between inter-State frontiers and frontiers within a State’. (46)

71.      A similar test was extended to free movement of persons and services in Säger (47) where the Court explained that Article 59 EEC (now Article 56 TFEU) required ‘not only the elimination of all discrimination against a person providing services on the ground of his nationality, but also the abolition of any restriction, even if it applies without distinction to national providers of services and to those of other Member States, when it is liable to prohibit or otherwise impede the activities of a provider of services established in another Member State where he lawfully provides similar services’. (48) This line of argument came full circle in Kraus, (49) where the Court held that measures ‘liable to hamper or to render less attractive the exercise by [EU] nationals, including those of the Member State which enacted the measure, of fundamental freedoms guaranteed by the Treaty’ also came within the scope of Community law. (50)

72.      Therefore, it is now settled case-law that a person whose ability to move within the EU is ‘hampered’ or ‘made less attractive’, even by his Member State of nationality, can rely on Treaty rights. (51)

73.      The Court has, indeed, already accepted some dilution of the notion that the exercise of rights requires actual physical movement across a frontier. Thus, in Alpine Investments, (52) it stated that a prohibition against telephoning potential clients in another Member State came within the scope of the Treaty provisions on freedom to provide services, even though no physical movement was involved. In Carpenter, (53) the Court accepted that EU law was determinative of the outcome of a challenge to a deportation order made by the United Kingdom authorities against a Philippine national. The basis for reliance on EU law was that Mrs Carpenter’s husband, a British national, travelled occasionally to other Member States to sell advertising space in a British journal. The Court accepted the argument that it was easier for Mrs Carpenter’s husband to provide and receive services because she was looking after his children from his first marriage. Therefore, the Court concluded that Mrs Carpenter’s deportation would restrict her husband’s right to provide and receive services, as well as his fundamental right to family life (54)

74.      More recently, in Metock (55) the Court accepted that the past exercise of rights to freedom of movement by Mrs Metock, a Cameroonian who subsequently acquired British nationality and who was already established and working in Ireland when she married her husband (also Cameroonian, whom she had met 12 years earlier in that country) sufficed to enable him to acquire a derivative right of residence in Ireland, notwithstanding that he did not satisfy the requirement in national law that he should have been lawfully resident in another Member State prior to arrival in Ireland. (56)

 Movement and citizenship of the Union

75.      In many citizenship cases, there is a clearly identifiable cross-border element that parallels the exercise of classic economic free movement rights. Thus, in Bickel and Franz, (57) the defendants were, respectively, an Austrian and a German national facing criminal proceedings in the Trentino – Alto Adige region of Italy (that is, in the former Süd Tirol) and hoping to stand trial in German rather than in Italian. In Martínez Sala (58) the claimant was a Spanish national who had moved to Germany. In Bidar, (59) Dany Bidar had moved from France to the United Kingdom where he stayed with his grandmother to complete his schooling after his mother’s death before seeking a student loan to finance his university studies.

76.      Moreover, when nationals of a Member State are invoking rights arising from citizenship of the Union against their own Member State, there has usually been some previous movement away from that Member State followed by a return. In D’Hoop, (60) Marie-Nathalie D’Hoop moved from Belgium to France, where she completed her schooling, and then returned to Belgium where she sought to claim the ‘tideover’ allowance granted to young people who had just completed their studies and who were seeking their first employment. In Grunkin and Paul, (61) Leonhard Matthias Grunkin Paul travelled between Denmark (where he was born and lived and attended school) and Germany (the country of which he was a national) in order to spend time with his divorced father there. He needed his German passport to be issued in the same name as he had lawfully been given in Denmark, rather than in a different name.

77.      However, I do not think that exercise of the rights derived from citizenship of the Union is always inextricably and necessarily bound up with physical movement. There are also already citizenship cases in which the element of true movement is either barely discernable or frankly non-existent.

78.      In García Avello, (62) the parents were Spanish nationals who had moved to Belgium; but their children Esmeralda and Diego (who held dual Spanish and Belgian nationality and whose contested surname formed the subject-matter of the proceedings) were born in Belgium and, so far as can be gleaned from the case report, had never moved from there. In Zhu and Chen, (63) Catherine Zhu was born in one part of the United Kingdom (Northern Ireland) and merely moved within the United Kingdom (going to England). The laws then granting Irish nationality to anyone born on the island of Ireland (including in Northern Ireland), coupled with good legal advice, enabled her to rely on citizenship of the Union to found a right of residence in the United Kingdom for herself and her Chinese mother, since otherwise it would have been impossible for her, as a toddler, to exercise her rights as a citizen of the Union effectively. In Rottmann, (64) the crucial citizenship (German citizenship by naturalisation, rather than his earlier Austrian citizenship by birth) was acquired by Dr Rottmann after he had moved to Germany from Austria. However, the judgment disregards that earlier move and looks exclusively to the future effects that withdrawal of German citizenship would have by rendering Dr Rottmann stateless. (I shall return later, in more detail, to this recent important judgment.) (65)

79.      When one examines the various rights that the Treaty confers on citizens of the Union, it is clear that some – notably, the right to vote and to stand as a candidate in municipal elections and elections to the European Parliament – can only be invoked in a Member State other than the Member State of which the person concerned is a national. (66) Others – the right to petition the European Parliament in accordance with Article 227 TFEU and the right to apply to the Ombudsman in accordance with Article 228 TFEU – appear to be capable of being exercised without geographical limitation. (67) The right to diplomatic or consular protection under Article 23 TFEU (formerly Article 20 EC) is exercisable in any third country in which the Member State of which that person is a national is not represented.

80.      What is, perhaps, the ‘core’ right – the ‘right to move and reside freely within the territory of the Member States’ (68) – is less easy to pin down. Is it a combined right (the right to ‘move-and-reside’)? A sequential right (‘the right to move and, having moved at some stage in the past, to reside’)? Or two independent rights (‘the right to move’ and ‘the right to reside’)?

 The impact of fundamental rights

81.      Given a choice between confining the interpretation of ‘the right to move and reside freely within the territory of the Member States’ enshrined in Articles 20(2)(a) and 21(1) TFEU to situations in which the EU citizen has first moved to another Member State or accepting that the terms ‘move’ and ‘reside’ can be read disjunctively so that an EU citizen is not disbarred from invoking such rights when he resides (without prior movement) in his Member State of nationality, what should the Court do?

82.      At this point, it is necessary to revert to the question of fundamental rights protection within the EU legal order.

83.      The importance of fundamental rights in the classic context of free moment was put most eloquently by Advocate General Jacobs in Konstantinidis, (69) a case involving a Greek masseur working in Germany who claimed that the official transliteration of his name breached his rights under EU law. Advocate General Jacobs’ approach to the existing Wachauf case-law had far-reaching consequences. Konstantinidis ceased to be merely a case about discrimination on grounds of nationality and became a case about the fundamental right to personal identity. Accepting the applicant’s right (as the Court did in its judgment) implies accepting the premiss that an EU national who goes to another Member State is entitled to assume ‘that, wherever he goes to earn his living in the EU, he will be treated in accordance with a common code of fundamental values … In other words, he is entitled to say “civis europeus sum” and to invoke that status in order to oppose any violation of his fundamental freedoms’. (70) The Union citizen exercising rights to freedom of movement can invoke the complete range of fundamental rights protected by EU law (whether or not they are connected with the economic work that he is moving between Member States to perform). If that were not the case, he might be dissuaded from exercising those rights to freedom of movement.

84.      It would be paradoxical (to say the least) if a citizen of the Union could rely on fundamental rights under EU law when exercising an economic right to free movement as a worker, or when national law comes within the scope of the Treaty (for example, the provisions on equal pay) or when invoking EU secondary legislation (such as the services directive), but could not do so when merely ‘residing’ in that Member State. Setting aside, for the purposes of the illustration, any protection to be derived within the national legal order itself from invoking Article 8 of the ECHR, let us suppose (rather implausibly) that a national rule in Member State A grants enhanced protection for freedom of religious expression only to persons who have resided there continuously for 20 years. A national of Member State A (like Marie-Nathalie D’Hoop) who had in the past exercised rights to freedom of movement by going to the neighbouring Member State B and who had only recently returned to Member State A would be able to rely on his fundamental rights against his Member State of nationality in the context of his citizenship of the Union (invoking both Article 9 of the ECHR and Article 10 of the Charter). Would an 18 year old citizen of the Union who was a national of Member State B, but who had been born and had always lived in Member State A, be able to do likewise? (There is no discrimination in the contested national rule that is based directly or indirectly on nationality, so Article 18 TFEU [formerly Article 12 EC] cannot be invoked.) On the basis of Garcia Avello, the answer is surely ‘yes’ – but giving that answer implies that the ‘right to reside’ is a free-standing right, rather than a right that is linked by some legal umbilical cord to the right to move. What, finally (and here I also foreshadow the discussion of reverse discrimination) of the 18 year old citizen of the Union who is a national of Member State A, who resides there and who cannot point to some further link with EU law that has arisen either by accident or design (for example, that he has travelled to Member State B on a school visit)?

85.      Against that background, I return to the Court’s existing case-law on citizenship.

86.      If one insists on the premiss that physical movement to a Member State other than the Member State of nationality is required before residence rights as a citizen of the Union can be invoked, the result risks being both strange and illogical. Suppose a friendly neighbour had taken Diego and Jessica on a visit or two to Parc Astérix in Paris, or to the seaside in Brittany. (71) They would then have received services in another Member State. Were they to seek to claim rights arising from their ‘movement’ it could not be suggested that their situation was ‘purely internal’ to Belgium. (72) Would one visit have sufficed? Two? Several? Would a day trip have been enough; or would they have had to stay over for a night or two in France?

87.      If the family, having been obliged to leave Belgium and indeed the European Union, were to seek refuge in, say, Argentina, Diego and Jessica would be able, as EU citizens, to invoke diplomatic and consular protection from other Member States’ missions in that third country. They could seek access to documents and write to the Ombudsman. But they would not, on this hypothesis, be able to rely on their rights as citizens of the Union to go on residing in Belgium.

88.      It is difficult to avoid a sense of unease at such an outcome. Lottery rather than logic would seem to be governing the exercise of EU citizenship rights.

89.      Would it be necessary to construct some radical extension of the citizenship case-law in order to hold, in the present case, that Mr Ruiz Zambrano’s children’s rights as citizens of the Union were engaged – notwithstanding that they have not yet ventured outside their Member State of nationality – and (if so) to go on to consider whether he can claim a derivative right of residence?

90.      I do not think that a particularly large step is required.

 Is this a purely internal situation?

91.      In the present proceedings, the Member States that have submitted observations have argued, unanimously, that Mr Ruiz Zambrabo’s situation is one that is ‘purely internal’ to Belgium and that EU law provisions, including those relating to citizenship of the Union, are therefore not triggered. The Commission has adopted a similar line of argument. To a greater or lesser extent, all point to potential protection that may be afforded to Mr Ruiz Zambrano and his family under either national law or the ECHR and invite the Court, with varying degrees of vehemence, not to contemplate the possibility that rights under the citizenship provisions might be engaged.

92.      I do not share their view.

93.      It is noteworthy that in Rottmann, both Germany (Dr Rottmann’s Member State of naturalisation) and Austria (his Member State of origin), supported by the Commission, argued that ‘when the decision withdrawing [his] naturalisation in the main proceedings was adopted, [Dr Rottmann] was a German national, living in Germany, to whom an administrative act by a German authority was addressed ... [T]his is, therefore, a purely internal situation not in any way concerning EU law, the latter not being applicable simply because a Member State has adopted a measure in respect of one of its nationals. The fact that, in a situation such as that in the main proceedings, the person concerned exercised his right to freedom of movement before his naturalisation cannot of itself constitute a cross-border element capable of playing a part with regard to the withdrawal of that naturalisation’. (73)

94.      In dealing with that argument, the Court accepted the invitation to disregard Dr Rottmann’s earlier exercise of his right to free movement (from Austria to Germany) and looked to the future, not the past. It pointed out, robustly, that even though the grant and withdrawal of nationality are matters that fall within the competence of the Member States, in situations covered by EU law the national rules concerned must nevertheless have regard to the latter. The Court concluded that, ‘the situation of a citizen of the Union who ... is faced with a decision withdrawing his naturalisation ... and placing him ... in a position capable of causing him to lose his status conferred by Article 20 TFEU and the rights attaching thereto falls, by reason of its nature and its consequences, within the ambit of EU law’. (74)

95.      It seems to me that the Court’s reasoning in Rottmann, read in conjunction with its earlier ruling in Zhu and Chen, may readily be transposed to the present case. Here, the grant of Belgian nationality to Mr Ruiz Zambrano’s children Diego and Jessica was a matter that fell within the competence of that Member State. Once that nationality was granted, however, the children became citizens of the Union and entitled to exercise the rights conferred on them as such citizens, concurrently with their rights as Belgian nationals. They have not yet moved outside their own Member State. Nor, following his naturalisation, had Dr Rottmann. If the parents do not have a derivative right of residence and are required to leave Belgium, the children will, in all probability, have to leave with them. That would, in practical terms, place Diego and Jessica in a ‘position capable of causing them to lose the status conferred [by their citizenship of the Union] and the rights attaching thereto’. It follows – as it did for Dr Rottmann – that the children’s situation ‘falls, by reason of its nature and its consequences, within the ambit of EU law’.

96.      Moreover, like Catherine Zhu, Diego and Jessica cannot exercise their rights as Union citizens (specifically, their rights to move and to reside in any Member State) fully and effectively without the presence and support of their parents. Through operation of the same link that the Court accepted in Zhu and Chen (enabling a young child to exercise its citizenship rights effectively) it follows that Mr Ruiz Zambrano’s situation is likewise not one that is ‘purely internal’ to the Member State. It too falls within the ambit of EU law.

97.      It therefore also follows (as in Rottmann) that ‘in those circumstances, it is for the Court to rule on the questions referred by the national court’ – or, to put essentially the same point in a different way, that the facts of this case do not constitute a purely internal situation, devoid of any link to EU law. In so doing, it will – I suggest – need to decide the following issues: (a) is there likely to be an interference with Mr Ruiz Zambrano’s children’s rights, as citizens of the Union, to move and reside freely within the territory of the Member States? (b) If such interference exists, is it in principle permissible? (c) If it is in principle permissible, is it nevertheless subject to any limitations (for example, on grounds of proportionality)?

 Is there interference?

98.      As citizens of the Union, Mr Ruiz Zambrano’s children unquestionably have a ‘right to move and reside freely within the territory of the Member States’. In theory, they can exercise that right. In practice, they cannot do so independently of their parents because of their age.

99.      If Mr Ruiz Zambrano cannot enjoy a derivative right of residence in Belgium (the issue on which his entitlement to unemployment benefit turns) then, sooner or later, he will have to leave the Member State of which his children hold the nationality. Given their age (and provided, of course that any departure was not so far delayed that the children had reached the age of majority), his children will have to leave with him. (75) They will be unable to exercise their right to move and reside within the territory of the European Union. The parallels with Rottmann are obvious. Dr Rottmann’s rights as a citizen of the Union were under serious threat because revocation of his naturalisation in Germany would leave him unable to exercise those rights ratione personae. Here, Mr Ruiz Zambrano’s children face a not dissimilar threat to their rights ratione loci. They need to be able to remain physically present within the territory of the European Union in order to move between Member States or reside in any Member State. (76)

100. As we have seen (most notably in Garcia Avello, Zhu and Chen and Rottmann), the existing case-law already allows certain citizenship rights to be invoked independently of prior trans-border movement by the EU citizen in question. It seems to me that if the applicant(s) in the first two of those cases had needed to assert a free-standing right of residence against the authorities of the Member States concerned (Spanish nationals in Belgium, Irish national in the United Kingdom) the Court would surely have recognised such a right. In Rottmann, the Court has already gone further by protecting the future citizenship rights of a German national resident in Germany. Against that background, it would be artificial not openly to recognise that (although in practice the right to reside is, in the vast majority of cases, probably exercised after exercise of the right to move) Article 21 TFEU contains a separate right to reside that is independent of the right of free movement.

101. Accordingly, I recommend that the Court now recognise the existence of that free-standing right of residence.

102. For the reasons I have already discussed, Diego and Jessica cannot exercise such a right of residence without the support of their parents. I therefore conclude that, in the circumstances of the present case, a refusal to recognise a derivative right of residence for Mr Ruiz Zambrano is capable, potentially, of constituting an interference with Diego’s and Jessica’s right of residence as Union citizens.

103. I add that, if the Court is not disposed to accept that Article 21 TFEU confers a free-standing right of residence, I would still conclude, in the circumstances of this case, that the potential interference with Diego’s and Jessica’s right to move and reside within the territory of the Union is sufficiently analogous to that affecting Catherine Zhu (who had never resided in the Republic of Ireland and had, indeed, never left the territory of the United Kingdom) that their situation should be assimilated to hers.

 Can the interference be justified?

104. I begin by observing that, in choosing not to make an express declaration that his children should become Columbian and in opting instead for them to acquire the nationality of the EU Member State in which they were born, Mr Ruiz Zambrano availed himself of a possibility that was lawfully available to him. In that respect, his conduct may fairly be compared with that of Mr and Mrs Zhu. The Court has made it clear that there is nothing reprehensible about taking advantage of a possibility conferred by law and that this is clearly distinguishable from an abuse of rights. (77) Since the facts of the present case arose, Belgian nationality law has been amended (78) and it would no longer be open to someone in Mr Ruiz Zambrano’s position to choose not to register his child with the diplomatic or consular authorities of his own country in order to ensure that they obtained Belgian nationality. But at the time there was nothing wrong in his acting as he did.

105. It is important to bear this fact in mind – in particular, in relation to any ‘floodgates’ argument. Member States control who can become one of their nationals. (79) The Court is here concerned exclusively with the rights that such persons may invoke, once they have become nationals of a Member State, through their simultaneous acquisition of citizenship of the Union.

106. Thus, in Kaur (80) Mrs Manjit Kaur could not be ‘deprived’ of the rights deriving from the status of citizen of the Union because she did not meet the definition of a national of the United Kingdom of Great Britain and Northern Ireland. Since she fell at the first hurdle and did not qualify, under the nationality rules applicable to her, as someone ‘holding the nationality of a Member State’, she was unable subsequently to invoke EU law rights as a citizen of the Union to reside in any Member State (including the United Kingdom). (81) In the present case, however, Mr Ruiz Zambrano’s children hold and enjoy the normal rights of Belgian nationals, just as Dr Rottmann held and enjoyed the normal rights of his German nationality by naturalisation.

107. There are, clearly, situations in which the exercise of rights by an EU citizen is not contingent upon the grant of residence rights to an ascendant family member. Thus, an EU citizen who has attained his majority is able to exercise his rights to travel and to reside within the territory of the European Union without it being necessary to grant his parent(s) concurrent rights of residence in the chosen Member State.

108. In my view, therefore, the potential interference with EU citizenship rights that arises if an ascendant family member does not enjoy an automatic derivative right of residence in the EU citizen’s Member State of nationality is acceptable in principle. However, it may not be a permissible interference in certain circumstances (in particular, because it may not be proportionate).

 Proportionality

109. As the Court has stated in Micheletti, (82)Kaur (83) and more recently in Rottmann, although the grant of nationality is a matter that falls within the competence of each Member State, it must, none the less, when exercising that competence, comply with [EU] law. (84) The same result was reached in Bickel and Franz when it came to criminal law and procedure, (85) in García Avello as regards national rules governing surnames (86) and in Schempp, concerning direct taxation (87) – all sensitive areas in which Member States still exercise significant powers.

110. Here, as so often, the situation is one that involves exercise of a right and a potential justification for interfering with (or derogating from) that right; and the question comes down to one of proportionality. Is it proportionate, in the circumstances of this case, to refuse to recognise a right of residence for Mr Ruiz Zambrano, derived from his children’s rights as EU citizens? Whilst the decision on proportionality is (as usual) ultimately a matter for the national court, some brief remarks may be of assistance.

111. Application of the principle of proportionality in the present case (as in Rottmann) requires ‘the national court to ascertain ... whether the ... decision at issue in the main proceedings observes the principle of proportionality so far as concerns the consequences it entails for the situation of the person concerned in the light of [EU] law’ (88) (in addition to any examination of proportionality that may be required under national law).  As the Court went on to explain in that case, ‘[h]aving regard to the importance which primary law attaches to the status of citizen of the Union ... it is necessary, therefore, to take into account the consequences that the decision entails for the person concerned and, if relevant, for the members of his family with regard to the loss of the rights enjoyed by every citizen of the Union. In this respect it is necessary to establish, in particular, whether that loss is justified ...’. (89)

112. During the hearing, the intervening Member States emphasised that residence requirements for third country nationals fall within Member State competence. Counsel for Belgium and Denmark stated that Mr Ruiz Zambrano is a failed asylum seeker who was ordered to leave Belgian territory shortly after his arrival in 1999. He resided illegally for a considerable period of time thereafter and should not benefit from a right of residence under EU law. Counsel for Ireland painted a dramatic picture of the wave of immigration by third country nationals that would inevitably result if Mr Ruiz Zambrano were held to enjoy a right of residence derived from his children’s Belgian nationality.

113. Counsel for Mr Ruiz Zambrano pointed out that his client had worked without interruption for Plastoria for almost five years. Throughout that period, he had duly paid his social security contributions. The Belgian authorities’ investigation at Plastoria had found no fault with the tax, social security and employment law arrangements relating to his employment. The only issues had been his lack of work permit and residence permit; and no action had been taken against his employer. Diego and Jessica were born several years after Mr Ruiz Zambrano and his wife entered Belgium with their first child. There was no evidence that adding first Diego and then Jessica to the family represented a cynical attempt to exploit any available loophole so as to stay in Belgium. This was a genuine family. Mr Ruiz Zambrano was fully integrated in Belgium. His children attended their local school regularly. He had no criminal record. He had, indeed, since been granted both a provisional and renewable residence permit and a type C work permit.

114. I have already dealt in essence with the Irish Government’s ‘floodgates’ argument. As that Member State itself demonstrated after the Court’s ruling in Zhu and Chen, if particular rules on the acquisition of its nationality are – or appear to be – liable to lead to ‘unmanageable’ results, it is open to the Member State concerned to amend them so as to address the problem.

115. In so saying, I am not encouraging the Member States to be xenophobic or to batten down the hatches and turn the European Union into ‘Fortress Europe’. That would indeed be a retrograde and reprehensible step – and one, moreover, that would be in clear contradiction to stated policy objectives. (90) I am merely recalling that the rules on acquisition of nationality are the Member States’ exclusive province. However, the Member States – having themselves created the concept of ‘citizenship of the Union’ – cannot exercise the same unfettered power in respect of the consequences, under EU law, of the Union citizenship that comes with the grant of the nationality of a Member State. 

116. So far as Mr Ruiz Zambrano’s failure to leave Belgium after his asylum application was rejected is concerned, I recall that he challenged the administrative decisions in question; and that those judicial proceedings have been long-running. I also recall that, in Carpenter, the third country national (Mrs Carpenter) had infringed national immigration law by not leaving the United Kingdom before her leave to remain as a visitor expired. The Court did not treat that as an insuperable obstacle to her subsequent claim to rights under EU law, pointing out that, ‘her conduct, since her arrival in the United Kingdom in September 1994, had not been the subject of any other complaint that could give cause to fear that she might in the future constitute a danger to public order or public safety’. (91)

117. In contrast, in the present case the longer term consequences for Diego and Jessica of not recognising a derivative right of residence for Mr Ruiz Zambrano are stark. They cannot exercise their right to reside as Union citizens effectively without the help and support of their parents. Their residence right will therefore – until they are old enough to exercise it on their own – be almost completely devoid of content (as Catherine Zhu’s would have been without the continued presence in the United Kingdom of her mother, Mrs Zhu). 

118. For the sake of completeness, I should deal briefly with an additional argument that arises from the subject-matter of the proceedings before the national court, namely the possible risk that Mr Ruiz Zambrano may become an ‘unreasonable burden’ on public finances. 

119. In Baumbast, (92) the Court stressed that the limitations and conditions which are referred to in Article 21 TFEU are based on the idea that the exercise of the right of residence of citizens of the Union can be subordinated to the legitimate interests of the Member States. In that regard, ‘beneficiaries of the right of residence must not become an unreasonable burden on the public finances of the host Member State’. (93) However, the Court also held that ‘those limitations and conditions must be applied in compliance with the limits imposed by EU law and in accordance with the general principles of that law, in particular the principle of proportionality’. (94) In other words, the national measures adopted on that subject must be necessary and appropriate to attain the objective pursued. (95)

120. In assessing proportionality in the present case, the national court will need to take into account the fact that Mr Ruiz Zambrano worked full time for nearly five years for Plastoria. His employment was declared to the Office national de la sécurité sociale. He paid the statutory social security deductions, and his employer paid the corresponding employer’s contributions. He has thus in the past contributed steadily and regularly to the public finances of the host Member State.

121. In my view, these are factors that point to the conclusion that it would be disproportionate not to recognise a derivative right of residence in the present case. Ultimately, however, the decision is one for the national court, and the national court alone.

122. I therefore conclude that Articles 20 and 21 TFEU are to be interpreted as conferring a right of residence in the territory of the Member States, based on citizenship of the Union, that is independent of the right to move between Member States. Those provisions do not preclude a Member State from refusing to grant a derivative right of residence to an ascendant relative of a citizen of the Union who is a national of the Member State concerned and who has not yet exercised rights of free movement, provided that that decision complies with the principle of proportionality.

 Question 2 – Reverse discrimination 

123. This question asks whether Article 18 TFEU may be invoked to resolve reverse discrimination created by the interaction of EU law (here, the provisions governing citizenship of the Union) with national law. The problem may be stated thus. If young children (such as Catherine Zhu) have acquired the nationality of a different Member State from their Member State of residence, their parent(s) will enjoy a derivative right of residence in the host Member State by virtue of Article 21 TFEU and the Court’s ruling in Zhu and Chen. Diego and Jessica have Belgian nationality and reside in Belgium. Can Mr Ruiz Zambrano rely on Article 18 TFEU, which prohibits, within the scope of application of the Treaties, ‘any discrimination on grounds of nationality’, so as to claim the same derivative right of residence?

124. If the Court accepts the reasoning that I have put forward in respect of question 1, this question becomes redundant. If the Court does not follow me, however, it becomes necessary to consider whether Article 18 TFEU may be invoked to address reverse discrimination of this kind.

 The current case-law: a critique 

125. In Baumbast, (96) the Court stated that Article 18 EC (now Article 21 TFEU) has direct effect, conferring on non-economically active individuals a free-standing right of free movement. In so holding, it extended rights of free movement to persons having no direct connection with the economics of the single market, who were therefore unable to invoke ‘classic’ free movement rights. The evolution was, I suggest, both coherent and inevitable, following logically from the creation of citizenship of the Union. If the European Union was to evolve into something more than a convenient and effective framework for the development of trade, it had to ensure a proper role for those it had decided to start calling its citizens. (97)

126. However, that development necessarily entailed a number of further consequences.

127. First, from the moment that the Member States decided to add, to existing concepts of nationality, a new and complementary status of ‘citizen of the Union’, it became impossible to regard such individuals as mere economic factors of production. Citizens are not ‘resources’ employed to produce goods and services, but individuals bound to a political community and protected by fundamental rights. (98)

128. Second, when citizens move, they do so as human beings, not as robots. They fall in love, marry and have families. The family unit, depending on circumstances, may be composed solely of EU citizens, or of EU citizens and third country nationals, closely linked to one another. If family members are not treated in the same way as the EU citizen exercising rights of free movement, the concept of freedom of movement becomes devoid of any real meaning. (99)

129. Third, by granting fundamental rights under EU law to its citizens, and stating that such rights are the very foundation of the Union (Article 6(1) TEU), the European Union committed itself to the principle that citizens exercising rights to freedom of movement will do so under the protection of those fundamental rights. (100)

130. Fourth, by ratifying the Maastricht Treaty and the subsequent amending Treaties, the Member States accepted that – because their nationals are also EU citizens – the task of dealing with tensions or difficulties arising from those citizens’ exercise of free movement rights is a shared one. It pertains to the individual Member States, but also to the European Union. (101)

131. Those consequences sit uncomfortably with the idea that one should simply follow, in respect of citizenship of the Union, the orthodox approach to free movement of goods and freedom of movement for employed and self-employed workers and capital.

132. The underlying rationale of economic fundamental freedoms is to create a single market by eliminating barriers to trade and enhancing competition. The tools that the Treaty confers to pursue the single market goals (set out, inter alia, in what is now Article 3 TEU) have been developed by the Court accordingly. Thus, the Court has, inter alia, established criteria to determine what constitutes the necessary link with each fundamental freedom. To take one example: ever since Dassonville (102) potential as well as actual physical movement has been relevant to free movement of goods. Although that specific case-law does not require actual previous movement to have taken place, it is nevertheless still the idea of movement (even if that movement is hypothetical) that serves as the key to the rights granted by the fundamental freedoms. 

133. A consequence of that approach to the internal market is the risk that ‘static’ factors of production will be left in a worse position than their ‘mobile’ counterparts, even though in all other respects their circumstances may be similar or identical. The outcome is reverse discrimination created by the interaction of EU law with national law – a discrimination that the Court has hitherto left each Member State to solve, notwithstanding that such a result is, prima facie, a breach of the principle of non-discrimination on the grounds of nationality. (103)

134. Is such a result acceptable, from the perspective of EU law, in the present specific context of citizenship of the Union?

135. An examination of three recent cases serves to demonstrate that continuing to apply that traditional, hands-off approach is capable of generating results that are curiously random. (104)

136. As a result of Carpenter, (105) a self-employed person who has clients in other Member States can confer a derivative right of residence on his third-country national spouse, in the interests of protecting the right to family life. If the same self-employed person has clients only in his own Member State, EU law is irrelevant. But nowadays, and precisely because of the success of the internal market, drawing such a clear-cut distinction between self-employed persons with interests in another Member State and self-employed persons with interests solely in their own Member State is problematic. Mr Carpenter travelled occasionally to other Member States to sell journal advertisements. Suppose he had not physically moved but had still provided occasional services to clients in other Member States, via the telephone or the internet? Suppose his clients had occasionally included subsidiaries, within the United Kingdom, of German or French parent companies? Suppose that he had, on one occasion, sold advertising space in one journal to one client who was not exclusively based in the United Kingdom?

137. In Zhu and Chen, (106) Catherine Zhu’s Chinese mother became entitled to a derivative right of residence as a result of her daughter’s Irish nationality, acquired through application of the extraterritorial rule that then formed part of that Member State’s nationality law. All the ‘movement’ in the case took place across the St George’s Channel, between England and Northern Ireland, within one and the same Member State (the United Kingdom). A sufficient link with EU law nevertheless existed to enable mother and daughter both to claim residence rights in the United Kingdom. This was only brought about by arranging for Catherine Zhu to be born in Northern Ireland. But should it be a matter of chance conditioned by history (the extraterritorial rule in one Member State’s nationality law) that governs whether EU law can be relied upon in such circumstances? Is that a reasonable outcome in terms of legal certainty and equal treatment of Union citizens?

138. The recent decision in Metock illustrates the uncertainty – and the consequent discrimination – neatly. In 2003, the Grand Chamber held in Akrich that ‘in order to benefit from rights under Article 10 of Regulation (EEC) No 1612/68 of the Council of 15 October 1968 on freedom of movement for workers within the Community (OJ, English Special Edition 1968(II), p. 475), the national of a non-member country who is the spouse of a Union citizen must have been lawfully resident in a Member State when he moves to another Member State to which the citizen of the Union is migrating or has migrated’. (107) Five years later, the Court held that, in the light of MRAX (108) and Commission v Spain, (109)Akrich had to be reconsidered. And so it was: the benefit of the same rights that were at issue in Akrich cannot now depend on the prior lawful residence of a third-country national spouse in another Member State. Nevertheless, the Court continued to draw a distinction between Union citizens who had already exercised rights to freedom of movement and those who had not, recalling laconically that all Member States are signatories to the ECHR and that Article 8 of the ECHR protects the right to family life. (110) ‘Static’ Union citizens were thereby still left to suffer the potential consequences of reverse discrimination even though the rights of ‘mobile’ Union citizens were significantly extended. 

A proposal 

139. In my view, there are significant drawbacks to the Court’s current line of thought. I therefore believe that it is time to invite the Court to deal openly with the issue of reverse discrimination. The arguments I shall put forward follow the line that I advanced in Government of the French Community and Walloon Government; but I shall venture to suggest – in the specific context of cases involving citizenship rights under Article 21 TFEU – criteria that might be used to determine whether Article 18 TFEU may itself be relied upon to counter such discrimination.

140. A radical change in the entire case-law on reverse discrimination is not going to happen overnight. That is, indeed, not what I am proposing. My suggestions are confined to cases involving citizenship of the Union. It is in this area that the results of the present case-law are the most clearly damaging; and where a change is perhaps most called for. 

141. The cases I have just discussed – Carpenter, Zhu and Chen and Metock – all share two traits. They create legal uncertainty in a delicate area of both EU law and domestic law; and they are cases in which the Court has opted for a generous interpretation of Article 21 TFEU in order to protect fundamental rights. In striking the balance between legal certainty and protection of fundamental rights, the Court has thus consistently given precedence to the latter. Its reasoning accords well with its earlier seminal statement that citizenship of the Union is ‘destined to become the fundamental status of the nationals of Member States’. (111)

142. However, the uncertainty created by the case-law is undesirable. In which direction should the Court therefore now go?

143. On the one hand, it is necessary to avoid the temptation of ‘stretching’ Article 21 TFEU so as to extend protection to those who ‘just’ fail to qualify. There must be a boundary to every rule granting an entitlement. If there is no such limit, the rule becomes undecipherable and no one can tell with certainty who will, and who will not, enjoy the benefit it confers. That is not in the interests of the Member States or the citizen; and it undermines the authority of the Court. On the other hand, if Article 21 TFEU is interpreted too restrictively, a greater number of situations of reverse discrimination will be created and left to Member States to deal with. That, too, does not seem a very satisfactory outcome.

144. I therefore suggest to the Court that Article 18 TFEU should be interpreted as prohibiting reverse discrimination caused by the interaction between Article 21 TFEU and national law that entails a violation of a fundamental right protected under EU law, where at least equivalent protection is not available under national law.

145. If such an approach were pursued, Article 18 TFEU would be triggered when (but only when) three cumulative conditions were met.

146. First, the claimant would have to be a citizen of the Union resident in his Member State of nationality who had not exercised free movement rights under the TFEU (whether a classic economic free movement right or free movement under Article 21 TFEU), but whose situation was comparable, in other material respects, to that of other citizens of the Union in the same Member State who were able to invoke rights under Article 21 TFEU. Thus, the reverse discrimination complained of would have to be caused by the fact that the appropriate comparators (other Union citizens) were able to assert rights under Article 21 TFEU whereas a ‘static’ Union citizen residing in his Member State of nationality was prima facie unable to rely on national law for such protection.

147. Second, the reverse discrimination complained of would have to entail a violation of a fundamental right protected under EU law. Not every minor instance of reverse discrimination would be caught by Article 18 TFEU. What constituted a ‘violation of a fundamental right’ would be defined where possible by reference to the case-law of the Strasbourg court. (112) Where reverse discrimination led to a result that would be considered to be a violation of a protected right by the Strasbourg court, it would likewise be regarded as a violation of a protected right by our Court. Thus, EU law would assume responsibility for remedying the consequences of reverse discrimination caused by the interaction of EU law with national law when (but only when) those consequences were inconsistent with the minimum standards of protection set by the ECHR. By thus guaranteeing, in such circumstances, effective protection of fundamental rights to minimum ‘Strasbourg’ standards, the Court would in part anticipate the requirements that might flow from the planned accession of the European Union to the ECHR. Such a development could only enhance the existing spirit of cooperation and mutual trust between the two jurisdictions. (113)

148. Third, Article 18 TFEU would be available only as a subsidiary remedy, confined to situations in which national law did not afford adequate fundamental rights protection. EU law has an extensive history of conferring protection that is subsidiary in nature. Thus, the principles of effectiveness (114) and equivalence, (115) the right to effective legal protection (116) and the principle of State liability for breach of EU law (117) are all tools that come into play only when domestic rules prove inadequate. This final condition serves to maintain an appropriate balance between Member State autonomy and the ‘effet utile’ of EU law. (118) It ensures that subsidiary protection under EU law complements national law rather than riding roughshod over it. It would be for the national court to determine (a) whether any protection was available under national law and (b) if protection was in principle available, whether that protection was (or was not) at least equivalent to the protection available under EU law.

149. At the hearing, counsel for Mr Ruiz Zambrano indicated that the Belgian Conseil d’État and Cour Constitutionnelle have recently ruled on the reverse discrimination suffered by a non-Member State national in a comparable situation to that of his client. (119) It is, of course, entirely for the national court to ascertain whether, in the present case, Mr Ruiz Zambrano can derive the necessary protection from national law, without recourse to Article 18 TFEU. Under my proposal, it would remain the task of the national court to apply the three cumulative criteria that I suggest; and to permit EU law to be invoked to prevent reverse discrimination only where those criteria were satisfied. 

150. I therefore suggest that the answer to the second question should be that Article 18 TFEU should be interpreted as prohibiting reverse discrimination caused by the interaction of Article 21 TFEU with national law that entails a violation of a fundamental right protected under EU law, where at least equivalent protection is not available under national law.

 Question 3 – Fundamental rights 

151. If the Court considers that both the first and the second question (as set out above) should be answered in a way that does not assist Mr Ruiz Zambrano, it becomes necessary to turn to the third question. Can he rely on the EU fundamental right to family life independently of any other provisions of EU law? 

152. This raises a very major issue of principle: what is the scope of application of fundamental rights under EU law? Can they be invoked as free-standing rights against a Member State? Or must there be some other link with EU law? It is unnecessary to dwell on the potential significance of the answer to that question.

153. The Court itself was, of course, responsible for the early recognition of fundamental principles of law and fundamental rights within the EU legal order. (120) In 1992, the Treaty on European Union incorporated the fruits of that case-law into the Treaty on European Union, setting out (in Article 6 TEU) the obligation on the Union to respect fundamental rights.

154. Over succeeding years, the EU has reinforced its policy on fundamental rights through (for example) setting up a Fundamental Rights Agency, (121) creating an independent portfolio within the Commission responsible for fundamental rights, (122) supporting humanitarian projects throughout the world (123) and transforming the Charter of Fundamental Rights of the EU, first proclaimed in 2000, from a non-binding text (‘soft law’) into primary law. (124) Fundamental rights have thus become a core element in the development of the Union as a process of economic, legal and social integration aimed at providing peace and prosperity to all its citizens.

155. Of course, it is true that this Court is not, as such, a ‘human rights court’. As the supreme interpreter of EU law, the Court nevertheless has a permanent responsibility to ensure respect for such rights within the sphere of the Union’s competence. Indeed, in Bosphorus (125) the Strasbourg court indicated that the European Court of Justice has an essential role to play in safeguarding rights deriving from the ECHR and its associated protocols as they apply to matters governed by EU law – a function that can only assume greater significance as and when the European Union accedes to the ECHR. (126) For that reason, it is essential for the Court to ensure that it interprets the Treaties in a way that reflects, coherently, the current role and significance of EU fundamental rights.

 The scope of application of EU fundamental rights 

156. According to the Court’s settled case-law, EU fundamental rights may be invoked when (but only when) the contested measure comes within the scope of application of EU law. (127) All measures enacted by the institutions are therefore subject to scrutiny as to their compliance with EU fundamental rights. The same applies to acts of the Member States taken in the implementation of obligations under EU law or, more generally, that fall within the field of application of EU law. (128) This aspect is obviously delicate, (129) as it takes EU fundamental rights protection into the sphere of each Member State, where it coexists with the standards of fundamental rights protection enshrined in domestic law or in the ECHR. The consequential issues that arise as to overlapping levels of protection under the various systems (EU law, national constitutional law and the ECHR) and the level of fundamental rights protection guaranteed by EU law are well known; (130) and I shall not explore them further here.

157. The Court has developed ample case-law confirming its initial statement in Wachauf (131) that ‘[fundamental rights] requirements are also binding on the Member States when they implement [EU] rules’. Significantly, that rule has also been held to apply when a Member State derogates from a fundamental economic freedom guaranteed under EU law. (132) In Carpenter, (133) the Court went further, building on the ‘cold-calling’ case-law in Alpine Investments (134) so as to protect the fundamental rights of an EU citizen (Mr Carpenter) residing in his own Member State but providing occasional services to recipients located in other Member States. Recognition of the fact that Mrs Carpenter’s deportation would be a disproportionate interference with Mr Carpenter’s right to family life had the effect of granting Mrs Carpenter – a third country national who could not possibly have exercised EU rights of free movement – a right of residence.

158. The Court has, however, applied limits to the scope of EU fundamental rights – specifically, in relation to situations that it has held fell outside the scope of EU law.

159. Thus, in Maurin (135) the defendant was charged with selling food products after their ‘use by’ date had expired. He claimed that his rights of defence had been breached during the course of the national procedure. The Court pointed out that, although there was a directive requiring food products to indicate a ‘sell by’ date, the directive did not regulate the sale of properly-labelled food products whose ‘use by’ date had expired. Consequently, the offence with which Mr Maurin was charged ‘involve[d] national legislation falling outside the scope of … [EU] law … [T]he Court therefore [did] not have jurisdiction to determine whether the procedural rules applicable to such an offence amount[ed] to a breach of the principles concerning observance of the rights of the defence and of the adversarial nature of proceedings’. (136)

160. In Kremzow, (137) the Court likewise rejected the claims of an Austrian national who had been convicted in Austria, but whose appeal was later held by the Strasbourg court to have breached the right to a fair trial under Article 6 of the ECHR. Mr Kremzow sought compensation and also claimed that his right to freedom of movement under EU law had been infringed as a result of his unlawful imprisonment. The Court disagreed with that approach, stating that ‘whilst any deprivation of liberty may impede the person concerned from exercising his right to free movement, … a purely hypothetical prospect of exercising that right does not establish a sufficient connection with [EU] law to justify the application of [EU] provisions’. (138)

161. However, the Kremzow judgment adds an important gloss to the earlier case-law. Having confirmed the hypothetical nature of the claim, the Court stated that since ‘Mr Kremzow was sentenced for murder and for illegal possession of a firearm under provisions of national law which were not designed to secure compliance with rules of [EU] law, [it thus follows] that the national legislation applicable in the main proceedings relates to a situation which does not fall within the field of application of [EU] law’. (139)A contrario, it seems to follow that a relevant link with EU law could have been found if the offences had had a connection with an area of EU policy (for example, if they had been created in order to secure compliance with an EU law objective laid down in EU secondary legislation). (140)

162. Is the specific area of law involved and the extent of EU competence in that area of law of relevance to the question of fundamental rights? The question seems an important one to ask. The desire to promote appropriate protection of fundamental rights must not lead to usurpation of competence. As long as the European Union’s powers remain based on the principle of conferral, EU fundamental rights must respect the limits of that conferral. (141)

163. Transparency and clarity require that one be able to identify with certainty what ‘the scope of Union law’ means for the purposes of EU fundamental rights protection. It seems to me that, in the long run, the clearest rule would be one that made the availability of EU fundamental rights protection dependent neither on whether a Treaty provision was directly applicable nor on whether secondary legislation had been enacted, but rather on the existence and scope of a material EU competence. To put the point another way: the rule would be that, provided that the EU had competence (whether exclusive or shared) in a particular area of law, EU fundamental rights should protect the citizen of the EU even if such competence has not yet been exercised.

164. Why do I advance that suggestion?

165. The Member States have conferred competences upon the European Union that empower it to adopt measures that will take precedence over national law and that may be directly effective. As a corollary, once those powers have been granted the European Union should have both the competence and the responsibility to guarantee fundamental rights, independently of whether those powers have in fact been exercised. The EU ‘is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights’. (142) That Treaty guarantee ought not to be made conditional upon the actual exercise of legislative competence. In a European Union founded on fundamental rights and the rule of law, protection should not depend on the legislative initiative of the institutions and the political process. Such contingent protection of rights is the antithesis of the way in which contemporary democracies legitimise the authority of the State. (143)

166. Such an approach would have a number of advantages.

167. First, it avoids the need to create or promote fictitious or hypothetical ‘links with Union law’ of the kind that have, in the past, sometimes confused and possibly stretched the scope of application of Treaty provisions. A person who had exercised rights to freedom of movement would not need to prove some link between the fundamental right subsequently invoked and facilitating that freedom of movement. (144) A person who had not yet exercised such rights would not need to set about doing so in order to create the circumstances in which he could benefit from fundamental rights protection (145) (freedom to move to receive services is, perhaps, the easiest of the four freedoms to exploit in this regard). Reverse discrimination against nationals of a Member State caused by the protection of EU fundamental rights afforded to their fellow EU citizens and fellow nationals who had exercised rights of free movement would cease to exist. (146) There would, in future, be no discrepancy (as far as EU fundamental rights protection was concerned), between fully harmonised and partially harmonised policies. In terms of legal certainty, the improvement would be significant.

168. Second, such an approach keeps the EU within the four corners of its powers. Fundamental rights protection under EU law would only be relevant when the circumstances leading to its being invoked fell within an area of exclusive or shared EU competence. (147) The type of competence involved would be of relevance for the purpose of defining the proper scope of protection. In the case of shared competence, the very logic behind the sharing of competence would tend to imply that fundamental rights protection under EU law would be complementary to that provided by national law. (148) (This mirrors the approach that I have suggested above in respect of reverse discrimination.)

169. Third, if fundamental rights under EU law were known to be guaranteed in all areas of shared or exclusive Union competence, Member States might be encouraged to move forward with detailed EU secondary legislation in certain areas of particular sensitivity (such as immigration or criminal law), which would include appropriate definition of the exact extent of EU fundamental rights, rather than leaving fundamental rights problems to be solved by the Court on an ad hoc basis, as and when they are litigated.

170. Fourth, such a definition of the scope of application of EU fundamental rights would be coherent with the full implications of citizenship of the Union, which is ‘destined to become the fundamental status of the nationals of Member States’. (149) Such a status sits ill with the notion that fundamental rights protection is partial and fragmented; that it is dependent upon whether some relevant substantive provision has direct effect or whether the Council and the European Parliament have exercised legislative powers. In the long run, only seamless protection of fundamental rights under EU law in all areas of exclusive or shared EU competence matches the concept of EU citizenship.

171. Despite those significant advantages, I do not think that such a step can be taken unilaterally by the Court in the present case.

172. Making the application of EU fundamental rights dependent solely on the existence of exclusive or shared EU competence would involve introducing an overtly federal element into the structure of the EU’s legal and political system. Simply put, a change of the kind would be analogous to that experienced in US constitutional law after the decision in Gitlow v New York, (150) when the US Supreme Court extended the reach of several rights enshrined in the Constitution’s First Amendment to individual states. The ‘incorporation’ case-law, based since then on the ‘due process’ clause of the Fourteenth Amendment, does not require an inter-state movement nor legislative acts from Congress. According to the Supreme Court, certain fundamental rights are so significant that they are ‘among the fundamental personal rights and liberties protected by the due process clause […] from impairment by the states’. (151)

173. The federalising effect of the American incorporation doctrine is well known. A change of that kind would alter, in legal and political terms, the very nature of fundamental rights under EU law. It therefore requires both an evolution in the case-law and an unequivocal political statement from the constituent powers of the EU (its Member States), pointing at a new role for fundamental rights in the EU.

174. For present purposes, the material point in time is the birth of Mr Ruiz Zambrano’s second child, Diego, on 1 September 2003. It is that event (the entry into the equation of a citizen of the Union) which – if Mr Ruiz Zambrano is right – ought to have led the Belgian authorities to accept that he had derivative rights of residence and to treat his claim for unemployment benefit accordingly.

175. At that stage, the Treaty on European Union had remained essentially unchanged since Maastricht. The Court had clearly stated in Opinion 2/94 that the European Community had, at that point, no powers to ratify the European Convention of Human Rights. (152) The Charter was still soft law, with no direct effect or Treaty recognition. The Lisbon Treaty was not even on the horizon. Against that background, I simply do not think that the necessary constitutional evolution in the foundations of the EU, such as would justify saying that fundamental rights under EU law were capable of being relied upon independently as free-standing rights, had yet taken place.

176. I therefore conclude, in answer to the last of the questions that I have reformulated, that, at the time of the relevant facts, the fundamental right to family life under EU law could not be invoked as a free-standing right, independently of any other link with EU law, either by a non-Member State national or by a citizen of the Union, whether in the territory of the Member State of which that citizen was a national or elsewhere in the territory of the Member States.

177. In proposing that answer, I am accepting that the Court should not, in the present case, overtly anticipate change. I do suggest, however, that (sooner rather than later) the Court will have to choose between keeping pace with an evolving situation or lagging behind legislative and political developments that have already taken place. At some point, the Court is likely to have to deal with a case – one suspects, a reference from a national court – that requires it to confront the question of whether the Union is not now on the cusp of constitutional change (as the Court itself partially foresaw when it delivered Opinion 2/94). Answering that question can be put off for the moment, but probably not for all that much longer.

 Conclusion 

178. In the light of all the above considerations, I am of the opinion that the Court should answer the matters raised by the Tribunal du travail de Bruxelles as follows:

–      Articles 20 and 21 TFEU (formerly Articles 17 and 18 EC) are to be interpreted as conferring a right of residence in the territory of the Member States, based on citizenship of the Union, that is independent of the right to move between Member States. Those provisions do not preclude a Member State from refusing to grant a derived right of residence to an ascendant relative of a citizen of the Union who is a national of the Member State concerned and who has not yet exercised rights of free movement, provided that that decision complies with the principle of proportionality.

–      Article 18 TFEU (formerly Article 12 EC) should be interpreted as prohibiting reverse discrimination caused by the interaction of Article 21 TFEU with national law that entails a violation of a fundamental right protected under EU law, where at least equivalent protection is not available under national law.

–      At the material time in the main proceedings, the fundamental right to family life under EU law could not be invoked as a free-standing right, independently of any other link with EU law, either by a non-Member State national or by a citizen of the Union, whether in the territory of the Member State of which that citizen was a national or elsewhere in the territory of the Member States.
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