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1.        The Court of Appeal (England and Wales) (Civil Division), in proceedings on appeal from the High Court of Justice (Commercial Court), has referred a series of questions that require this Court to grapple with an issue that is, at the same time, of high legal complexity and great socio‑political sensitivity. Sometimes, when the questions are complicated, the answers are simple. This is not one of those occasions. In a nutshell, the situation that gave rise to the present case is as follows. A Finnish operator of ferry services between Helsinki and Tallin wished to change its place of establishment to Estonia in order to benefit from lower wage levels and provide its services from there. A Finnish trade union, supported by an international association of trade unions, sought to prevent this from happening and threatened strike action and boycotts if the company were to move without maintaining its current wage levels. The legal problems raised by this stand‑off touch on the horizontal effect of the Treaty provisions on freedom of movement, and on the relationship between social rights and the rights to freedom of movement.

I –  Facts and reference for a preliminary ruling

 The parties

2.        Viking Line ABP (‘Viking Line’) is a Finnish passenger ferry operator. OÜ Viking Line Eesti is its Estonian subsidiary. Viking Line owns the Rosella, a vessel which operates under the Finnish flag on the Tallinn‑Helsinki route between Estonia and Finland. The crew of the Rosella are members of the Finnish Seamen’s Union (‘the FSU’).

3.        The FSU, which is based in Helsinki, is a national union representing seafarers. It has about 10 000 members, including the crew members of the Rosella. The FSU is the Finnish affiliate of the International Transport Workers’ Federation (‘the ITF’).

4.        The ITF is a federation of 600 transport workers’ unions in 140 countries, which is based in London. One of the principal policies of the ITF is its ‘flag of convenience’ (‘FOC’) policy. At the trial before the Commercial Court, the president of the ITF explained that ‘the primary objectives of the FOC campaign are, first, to eliminate flags of convenience and to establish a genuine link between the flag of the ship and the nationality of the owner and, second, to protect and enhance the conditions of seafarers serving on FOC ships’. According to the document that sets out the FOC policy, a vessel is considered as sailing under a flag of convenience ‘where the beneficial ownership and control of the vessel is found to lie elsewhere than in the country of the flag’. The same document provides that ‘unions in the country of beneficial ownership have the right to conclude agreements covering vessels beneficially owned in their countries’. The FOC campaign is enforced by boycotts and other solidarity actions.

 The facts

5.        The Rosella has been operating at a loss, being in competition with Estonian‑flagged vessels on the same route between Tallinn and Helsinki. Estonian crew wages are lower than Finnish crew wages. Since the Rosella sails under the Finnish flag, Viking Line is obliged by Finnish law and by the terms of a collective bargaining agreement to pay the crew at Finnish wage levels.

6.        In October 2003, Viking Line sought to reflag the Rosella and register the vessel in Estonia, with a view to entering into a collective bargaining agreement with an Estonian union. It gave notice of its proposal to the crew and to the FSU. The FSU made it clear to Viking Line that it was opposed to the proposal to reflag the Rosella.

7.        By email of 4 November 2003, the FSU asked the ITF to inform all affiliated unions about the matter and to request them not to negotiate with Viking Line. On 6 November 2003, the ITF did as requested and sent out a circular, pursuant to the FOC policy. The circular stated that the Rosella was still beneficially owned in Finland and therefore that the FSU retained the negotiating rights. It called upon the affiliated unions not to enter into negotiations with Viking. Affiliated unions would not go against the circular because of the principle of solidarity. Failure to comply could lead to sanctions being taken – in the worst case exclusion from the ITF. (2) The circular therefore effectively precluded any possibility of Viking Line circumventing the FSU and dealing directly with an Estonian union.

8.        Furthermore, the FSU claimed that the manning agreement for the Rosella expired on 17 November 2003 and that in consequence it was no longer under an obligation of industrial peace. The FSU gave notice that it intended to start industrial action in relation to the Rosella on 2 December 2003. It demanded that the crew be increased by eight and that Viking Line either give up its reflagging plans or that, in the event of reflagging, the crew should be employed under Finnish labour conditions. Viking Line initiated judicial proceedings in the Helsinki Labour Court for a declaration that the manning agreement remained in force and in the Helsinki District Court for an injunction to restrain the strike action. However, neither court was able to hear Viking Line in time.

9.        On 2 December, Viking Line settled the dispute because of the threat of strike action. Viking Line conceded the extra crew and agreed not to commence reflagging before 28 February 2005. It also agreed to discontinue the proceedings before the Labour Court and the District Court.

10.      ITF never withdrew its circular and the call on affiliated unions not to enter into negotiations with Viking Line therefore remained in effect. Meanwhile, the Rosella continued to make losses. Viking Line, still wishing to reflag the vessel to Estonia, planned to do so after the expiry of the new manning agreement on 28 February 2005.

11.      Anticipating that a new attempt to reflag the Rosella would precipitate collective action from the ITF and the FSU once more, Viking Line brought an action in the Commercial Court in London on 18 August 2004, seeking declaratory and injunctive relief which required ITF to withdraw the circular and FSU not to interfere with Viking Line’s rights to freedom of movement in relation to the reflagging of the Rosella. While the action was pending, the manning agreement for the Rosella was renewed until February 2008. As a consequence, the date of 28 February 2005 ceased to be of critical importance, but the Rosella continued to operate at a loss, as a result of working conditions that were less favourable for Viking Line than Estonian working conditions. It remained important, therefore, that the position be resolved. By judgment of 16 June 2005, the Commercial Court granted final injunctions upon an undertaking being given by Viking Line not to make any employees redundant as a result of the reflagging.

12.      On 30 June 2005, the ITF and the FSU filed an appeal against that judgment before the Court of Appeal (Civil Division). By order of 3 November 2005, the Court of Appeal referred an extensive series of meticulously worded questions to the Court of Justice for a preliminary ruling. (3) I hope not to oversimplify matters when, for the sake of brevity, I condense these questions into what seem to be the three key issues.

13.      The first issue is whether, by analogy with the ruling in Albany, (4) collective action such as that under consideration falls outside the scope of Article 43 EC and Article 1(1) of Council Regulation (EEC) No 4055/86 (5) by virtue of the Community’s social policy.

14.      Secondly, the referring court raises the question whether those same provisions ‘have horizontal direct effect so as to confer rights on a private undertaking which may be relied on against … a trade union or association of trade unions in respect of collective action by that union or association of unions’.

15.      Finally, the referring court asks whether, in the circumstances at issue, actions such as those under consideration constitute a restriction on freedom of movement, and, if so, whether they are objectively justified, appropriate and proportionate, and ‘strike a fair balance between the fundamental social right to take collective action and the freedom to establish and provide services’. In this connection, the referring court also asks if the actions under consideration must be deemed directly discriminatory, indirectly discriminatory or non‑discriminatory, and to what extent that would influence their assessment under the relevant rules on freedom of movement.

II –  Assessment

A –    Preliminary remarks

16.      The questions referred by the national court relate to Article 1(1) of Regulation No 4055/86 and to Article 43 EC.

17.      Regulation No 4055/86 governs the freedom to provide maritime services between Member States and between Member States and third countries. That regulation renders ‘the totality of the Treaty rules governing the freedom to provide services’ applicable to the sphere of maritime transport between Member States. (6) Article 1(1) of the regulation provides that ‘freedom to provide maritime transport services between Member States … shall apply in respect of nationals of Member States who are established in a Member State other than that of the person for whom the services are intended’. Essentially, that provision gives expression, in the field of maritime transport, to the principle of freedom to provide services, as guaranteed by Article 49 EC. (7)

18.      However, the present case primarily concerns freedom of establishment, as guaranteed by Article 43 EC. The reflagging of the Rosella by Viking Line would amount to an exercise of the right to freedom of establishment. As the Court held in Factortame and Others, the registration of a vessel that is used ‘for pursuing an economic activity which involves a fixed establishment in the Member State concerned’ constitutes an act of establishment for the purposes of Article 43 EC. (8)

19.      Thus, Viking Line intends, first, to exercise its right to freedom of establishment in order, subsequently, to exercise its right to freedom to provide services. Conversely, the ITF and the FSU seek to impose certain conditions on Viking Line’s exercise of its right to freedom of establishment and have threatened to boycott the provision of passenger ferry services by Viking Line should it decide to reflag the Rosella without meeting their conditions.

B –    The applicability of the provisions on freedom of movement to industrial action

20.      The FSU and the ITF are of the view that collective action taken by a trade union or association of trade unions which promotes the objectives of the Community’s social policy, falls outside the scope of Article 43 EC and Regulation No 4055/86. They argue that application of the provisions on freedom of movement would undermine the right of workers to bargain collectively and to strike with a view to achieving a collective agreement. In this regard, they point out that the right of association and the right to strike are protected as a fundamental right in various international instruments. Moreover, respect for the right to strike in the context of collective bargaining is a constitutional tradition common to the Member States and therefore represents a general principle of Community law. Relying, by analogy, on the Court’s reasoning in Albany, (9) the FSU and the ITF submit that the social provisions in Title XI of the Treaty effectively exclude the application of Article 43 EC and Regulation No 4055/86 in the field of labour disputes such as the dispute under consideration.

21.      With its first question, the national court essentially asks whether this view is correct. In my opinion, the reply must be in the negative.

22.      The FSU and the ITF in effect assume that the application of the provisions on freedom of movement in the context of collective action taken by a trade union or an association of trade unions would undermine the Community’s social policy objectives and would deny the fundamental character of the right to association and the right to strike. However, this assumption is incorrect.

23.      The provisions on establishment and the freedom to provide services are by no means irreconcilable with the protection of fundamental rights or with the attainment of the Community’s social policy objectives. Neither the Treaty rules on freedom of movement, nor the right to associate and the right to strike are absolute. Moreover, nothing in the Treaty suggests that the Community’s social policy objectives must always take precedence over the objective of having a properly functioning common market. On the contrary, the inclusion of both policy objectives in the Treaty signifies the aim of the Community to bring these policies together. Therefore, the fact that a restriction on freedom of movement arises out of the exercise of a fundamental right or of conduct falling within the ambit of the social policy provisions does not render the provisions on freedom of movement inapplicable.

24.      This conclusion is vindicated by the case‑law. In Schmidberger, the Austrian Government allowed a demonstration that restricted the free movement of goods; it considered that a prohibition of that demonstration would have violated the right to freedom of expression and the right to freedom of assembly. (10) In Omega, the Court was confronted with a measure that aimed to protect human dignity, but which also restricted the freedom to provide services. (11) In both cases, the Court recognised that fundamental rights were at issue, which had to be respected as general principles of Community law. (12) Yet, in neither case did the Court hold that, as a consequence, the restrictions under consideration were exempt from the rules on freedom of movement. Instead, the Court found that, although those rules applied, the restrictions on freedom of movement did not go beyond what could legitimately be considered as necessary in order to protect the fundamental right at issue. (13)

25.      Likewise, the Court has consistently recognised that public interests relating to social policy may justify certain restrictions on freedom of movement, as long as these restrictions do not go beyond what is necessary. (14) The Court has never accepted, however, that such restrictions would fall outside the scope of the provisions on freedom of movement altogether. In fact, to take only a few examples from the case‑law, measures for the protection of the environment, (15) consumers, (16) press diversity (17) and public health, (18) have all been held to fall within the scope of the provisions on freedom of movement. It would surely be odd to conclude that measures taken in the interest of social policy should, by contrast, be impervious to scrutiny under the rules on freedom of movement.

26.      Lastly, I am not convinced by the purported analogy with the ruling in Albany. (19)Albany concerned a collective agreement between organisations representing employers and workers setting up a sectoral pension fund to which affiliation was made compulsory. The Court held that the agreement at issue, by virtue of its nature and purpose, fell outside the scope of Article 81 EC. However, the fact that an agreement or activity is excluded from the scope of the competition rules does not necessarily mean that it is also excluded from the scope of the rules on freedom of movement. On the contrary, the rulings in Wouters (20) and Meca‑Medina (21) demonstrate that an agreement or activity may fall under one set of rules while, at the same time, being excluded from the other. (22)

27.      Moreover, the underlying concern in Albany appears to have been to avoid a possible contradiction in the Treaty. The Treaty encourages social dialogue leading to the conclusion of collective agreements on working conditions and wages. However, this objective would be seriously undermined if the Treaty were, at the same time, to prohibit such agreements by reason of their inherent effects on competition. (23) Accordingly, collective agreements must enjoy a ‘limited antitrust immunity’. (24) By contrast, the Treaty provisions on freedom of movement present no such risk of contradiction, since, as I pointed out above, these provisions can be reconciled with social policy objectives. (25)

28.      Therefore, I suggest that the Court give the following reply to the first question referred by the national court: ‘Collective action taken by a trade union or association of trade unions which seeks to promote the objectives of the Community’s social policy, is not, for that reason alone, exempted from the application of Article 43 EC and Regulation No 4055/86.’

C –     The horizontal application of the provisions on freedom of movement

29.      The second question referred by the national court pertains to the horizontal effect of Articles 43 EC and 49 EC. (26) The FSU and the ITF argue that these provisions do not impose obligations on them, since they aim to address public measures. They point out that both the FSU and the ITF are private legal persons without any regulatory powers. Viking, on the other hand, submits that it must be allowed to rely upon the provisions at issue, in particular in view of the capacity of trade unions to interfere with the rights to freedom of movement.

30.      I shall examine the matter in four stages. First, as my point of departure, I shall explain that the provisions at issue are capable of creating obligations for private actors. Secondly, I shall attempt to clarify to what sort of private action the rules on freedom of movement apply. Thirdly, I shall address an oft‑ignored and yet important problem: how can the horizontal effect of the provisions on freedom of movement be reconciled with respect for the way in which domestic law chooses to protect private autonomy and resolve conflicts between private actors? Finally, after these observations of a more general nature, I shall propose an answer to the question whether an undertaking can rely on Article 43 EC and Article 1(1) of Regulation No 4055/86 in judicial proceedings against a trade union or an association of trade unions.

 Do the provisions on freedom of movement create obligations for private actors?

31.      The Treaty does not expressly resolve the issue of the horizontal effect of Articles 43 and 49 EC. It is therefore necessary to have regard to the place and function of these provisions in the scheme of the Treaty.

32.      Together with the provisions on competition, the provisions on freedom of movement are part of a coherent set of rules, the purpose of which is described in Article 3 EC. (27) This purpose is to ensure, as between Member States, the free movement of goods, services, persons and capital under conditions of fair competition. (28)

33.      The rules on freedom of movement and the rules on competition achieve this purpose principally by granting rights to market participants. Essentially, they protect market participants by empowering them to challenge certain impediments to the opportunity to compete on equal terms in the common market. (29) The existence of that opportunity is the crucial element in the pursuit of allocative efficiency in the Community as a whole. Without the rules on freedom of movement and competition, it would be impossible to achieve the Community’s fundamental aim of having a functioning common market.

34.      Member State authorities are generally in a position that enables them to intervene in the functioning of the common market by restricting the activities of market participants. The same can be said for certain undertakings acting in collusion or holding a dominant position in a substantial part of the common market. Not surprisingly, therefore, the Treaty bestows rights upon market participants that can be invoked against Member State authorities and against such undertakings. As regards the latter, the rules on competition play the primary role; as regards Member State authorities, that role is played by the provisions on freedom of movement. (30) Hence, in order effectively to ensure the rights of market participants, the rules on competition have horizontal effect, (31) while the rules on freedom of movement have vertical effect. (32)

35.      However, this does not validate the argument a contrario that the Treaty precludes horizontal effect of the provisions on freedom of movement. On the contrary, such horizontal effect would follow logically from the Treaty where it would be necessary in order to enable market participants throughout the Community to have equal opportunities to gain access to any part of the common market.

36.      Thus, at the heart of the matter lies the following question: does the Treaty imply that, in order to ensure the proper functioning of the common market, the provisions on freedom of movement protect the rights of market participants, not just by limiting the powers of the authorities of the Member States, but also by limiting the autonomy of others?

37.      Some commentators have proposed to answer that question firmly in the negative – their main argument being that the competition rules suffice to tackle interferences with the proper functioning of the common market by non‑State actors. (33) Others, however, have pointed out that private action – that is to say, action that does not ultimately emanate from the State and to which the competition rules do not apply – may very well obstruct the proper functioning of the common market, and that it would therefore be wrong to exclude such action categorically from the application of the rules on freedom of movement. (34)

38.      I believe the latter view to be more realistic. It is also endorsed by the case‑law. The Court has acknowledged that the rules on freedom of movement can limit the autonomy of individuals, notably in its rulings in Commission v France (35) and Schmidberger. (36) Both cases rely fundamentally on the reasoning that private action can jeopardise the objectives of the provisions on freedom of movement. As a consequence, the Court held that private individuals must not be allowed to act without appropriate concern for the rights that other private individuals draw from the rules on freedom of movement. In Commission v France, the upshot of the violent acts of protest by French farmers was to deny to others the freedom to sell or import fruit and vegetables from other Member States. In Schmidberger, the obstruction to the free movement of goods was not nearly as serious. Crucially, however, the Court weighed the right to freedom of expression of a group of demonstrators against the right of a transport company freely to transport goods from one Member State to another and, in that way, applied the fundamental principle of the free movement of goods horizontally.

39.      One might note that Schmidberger concerned an action brought by a private party against the State. Such a procedure is common in many, if not all, national legal systems, where a constitutional provision cannot be relied upon as an independent cause of action in civil proceedings. It is an alternative way of inducing the horizontal effect of constitutional rights, namely by deriving from those rights an obligation for the State to intervene in situations where one private party’s constitutional rights are under threat from the actions of another. (37) A corollary and equally common way of giving constitutional rights normative force in horizontal relations is to consider them as binding on the judiciary when adjudicating a case between private parties. Whether it interprets a contractual clause, rules on an action for damages, or decides upon a request for an injunction, the court must, as an organ of the State, hand down a decision that respects the constitutional rights of the parties. (38) The demarcation of individual rights in these ways is known as ‘mittelbare Drittwirkung’, or indirect horizontal effect. The result is that constitutional rules that are addressed to the State translate into legal rules applying between private parties, illustrating that ‘the government is the third party to every private suit and is so in the very form of the law and the judge who administers it’. (39)

40.      With regard to the demarcation of the respective spheres of rights, indirect horizontal effect may differ from direct horizontal effect in form; however, there is no difference in substance. (40) This explains why the ruling in Defrenne is considered as having recognised the ‘direct horizontal effect’ of Article 141 EC, even though the Court construed the horizontal effect of that provision as a duty on the national courts. (41) It also explains why the Commission’s argument at the hearing, that the Court should reject direct horizontal effect, because the provisions on freedom of movement and their derogations were not tailored to apply to private parties, is already refuted by the case‑law. If Schmidberger were to have been decided as a private suit between the transport company and the demonstrators, the Court would still have had to weigh the right to freedom of movement of the former against the right to demonstrate of the latter. (42) Indeed, the present case could theoretically have come to the Court in the framework of proceedings against the Finnish authorities for failing to curtail collective action against Viking Line. It would not have affected the substance of the problem: how to reconcile Viking Line’s rights to freedom of movement with the rights to associate and to strike of the FSU and the ITF? (43)

 To what sort of private action do the rules on freedom of movement apply?

41.      Nevertheless, this does not mean that the rules on freedom of movement can always be brought into play in proceedings against a private individual. The normative and socio‑economic power inherent in State authorities entails that these authorities have, by definition, significant potential to thwart the proper functioning of the common market. This is exacerbated by the fact that, regardless of whether they are, formally speaking, of a general nature, the actions of State authorities never truly stand on their own. They denote broader policy choices and therefore have an impact on anyone who wishes to exercise his rights to freedom of movement within their jurisdiction. Moreover, State authorities are less likely than private economic operators to adapt their conduct in response to the commercial incentives that ensure the normal operation of the market. (44) Therefore, the scope of the rules on freedom of movement extends to any State action or inaction that is liable to impede or make less attractive the exercise of the rights to freedom of movement. (45)

42.      By contrast, in many circumstances private actors simply do not wield enough influence successfully to prevent others from enjoying their rights to freedom of movement. The case of an individual shopkeeper who refuses to purchase goods from other Member States would not be liable to obstruct the functioning of the common market. The reason is that suppliers from other Member States would still have the opportunity to market their goods through alternative channels. Moreover, the shopkeeper would in all likelihood suffer from competition from retailers who had fewer qualms about buying foreign goods and who, as a result, might be able to offer lower prices and a larger choice to consumers. That prospect alone would probably be adequate to deter behaviour of this kind. Thus, the market will ‘take care of it’. In those circumstances, there is no ground for Community law to intervene.

43.      The implication is that the rules on freedom of movement apply directly to any private action that is capable of effectively restricting others from exercising their right to freedom of movement. But how should one determine whether that is the situation? There seems to be no simple answer to that question. The Court, in its case‑law, has proceeded carefully by recognising the direct horizontal application of the rules on freedom of movement in specific cases.

44.      A number of these cases have concerned the exercise of intellectual property rights. (46) The holders of such rights have a legitimate business interest in exercising their rights in the manner they choose. (47) None the less, these interests must be weighed against the principle of the free movement of goods. (48) Otherwise, holders of intellectual property rights ‘would be able to partition off national markets and thereby restrict trade between Member States’. (49)

45.      Similarly, the Court has applied the rules on freedom of movement to national and international professional sporting associations. (50) It is easy to see why. The associations in question have a commanding influence over the organisation of professional sports as a cross‑border economic activity. They can draw up regulations that are effectively binding for nearly everyone who wishes to exercise that activity. As the Court noted in Deliège, ‘the abolition as between Member States of obstacles to freedom of movement for persons and to freedom to provide services would be compromised if the abolition of State barriers could be neutralised by obstacles resulting from the exercise, by associations or organisations not governed by public law, of their legal autonomy’. (51)

46.      The application of the provisions on freedom of movement to private action carries particular significance in the area of working conditions and access to employment. (52) The Court recognised this in its judgment in Angonese, when it applied Article 39 EC to a private bank in Bolzano. (53) Mr Angonese wished to take part in a competition for a post with that bank. Yet, access to the competition was conditional on the possession of a certificate of bilingualism that was issued by the authorities of, and could only be obtained within, the province of Bolzano. The condition replicated a requirement that previously existed for access to the public service and in that sense prolonged an established practice. As the Court noted in its judgment, residents of Bolzano usually obtained the certificate as a matter of course for employment purposes and viewed it almost as a ‘compulsory step as part of normal training’. (54) Although Mr Angonese was not in possession of the certificate, he was perfectly bilingual and had other diplomas bearing witness to that. He was nevertheless refused access to the competition.

47.      Workers cannot change their professional qualifications or obtain alternative employment as easily as traders can alter their products or find alternative ways of marketing them. Recruitment conditions such as the one at issue in Angonese are therefore harmful to the functioning of the common market even when imposed by a private bank as part of an established regional practice. The possibility that, in the long run, economic incentives will undercut such discriminatory recruitment practices is of little comfort to the individual who seeks employment today. Perhaps more than in any other field, the saying that ‘the market can stay irrational longer than you can stay solvent’ (55) rings true in the field of free movement for workers.

48.      It follows from the foregoing that the provisions on freedom of movement apply to private action that, by virtue of its general effect on the holders of rights to freedom of movement, is capable of restricting them from exercising those rights, by raising an obstacle that they cannot reasonably circumvent.

 The horizontal effect of the provisions on freedom of movement and respect for private autonomy as protected under domestic law

49.      Of course, the finding that certain private actors are subject to the rules on freedom of movement does not spell the end of their private autonomy. Nor does it necessarily mean that they must be held to exactly the same standards as State authorities. The Court may apply different levels of scrutiny, depending on the source and seriousness of the impediment to the exercise of the right to freedom of movement, and on the force and validity of competing claims of private autonomy. In other words, private actors may often still do things that public authorities may not. (56)

50.      The Court has also recognised that Member States enjoy a margin of discretion when it comes to the prevention of obstacles to freedom of movement arising from the conduct of private actors. (57) In this regard, the Court has stated that it is ‘not for the Community institutions to act in place of the Member States and to prescribe for them the measures which they must adopt and effectively apply in order to safeguard’ the exercise of the right to freedom of movement. (58) Hence, the provisions on freedom of movement do not always provide a specific solution for each case, but merely set certain boundaries within which a conflict between two private parties may be resolved. (59)

51.      This has an important consequence: even in cases that fall within their scope, the provisions on freedom of movement do not replace domestic law as the relevant normative framework for the assessment of conflicts between private actors. Instead, Member States are free to regulate private conduct as long as they respect the boundaries set by Community law.

52.      That degree of freedom for the Member States has procedural implications. Although the rules of civil procedure vary among national legal systems, it is a common feature that the parties to the proceedings have the primary responsibility for framing the contents and the ambit of their dispute. If these parties were to be allowed to bring legal proceedings before a national court merely by reference to the applicable Treaty rules on freedom of movement, the risk would arise that the national rules which applied would be left out of consideration. In order to prevent that from happening, Member States may require, in conformity with the principle of procedural autonomy, that proceedings against a private party on account of a contravention of the right to freedom of movement, be brought within the national legal framework, pursuant to a domestic cause of action – for instance tort or breach of contract.

53.      When adjudicating on the dispute thus brought before it, the national court is invited to apply its domestic law in a manner that is consistent with the Treaty rules on freedom of movement. (60) If that is not possible, and domestic law conflicts with the rules on freedom of movement, then the latter will prevail. (61) Should there be no remedy available, because domestic law does not provide a cause of action through which to challenge a breach of the right to freedom of movement, then, in accordance with the principle of effectiveness, the claim can be based directly on the relevant Treaty provision. (62)

54.      National law, grounded in the values of the national legal system, accordingly preserves its proper place in the normative framework that governs conflicts between private parties. At the same time the effectiveness of Community law is assured.

 Analysis of the present case

55.      It follows from the facts as they are stated in the order for reference, that the practical effect of the coordinated actions of the FSU and the ITF, in particular where they preclude negotiations with ITF‑affiliated unions in Estonia, is to render the exercise by Viking Line of its right to freedom of establishment subject to the FSU’s consent. Taken together, the actions of the FSU and the ITF are capable of effectively restricting the exercise of the right to freedom of establishment of an undertaking such as Viking.

56.      I therefore propose that the Court reply as follows to the second question referred by the national court: ‘Article 43 EC and Article 1(1) of Regulation No 4055/86 have horizontal effect in national legal proceedings between an undertaking and a trade union or an association of trade unions in circumstances such as those under consideration in the main proceedings.’

D –    Striking a balance between the right to freedom of establishment and the right to collective action

57.      Viking, for business reasons that are clear, seeks above all to exercise its right to freedom of establishment. The Treaty protects this right, because the possibility for a company to relocate to a Member State where its operating costs will be lower is pivotal to the pursuit of effective intra‑Community trade. If companies were to be allowed to draw only on the productive resources available in a particular country or region, it would hamper the economic development of that region as well as of those regions where the required resources are better available. The exercise of the right to freedom of establishment is therefore instrumental to increasing the economic welfare of all the Member States. (63)

58.      Yet, while the right to freedom of establishment generates overall benefits, it also often has painful consequences, in particular for the workers of companies that have decided to relocate. Inevitably, the realisation of economic progress through intra‑Community trade involves the risk for workers throughout the Community of having to undergo changes of working circumstances or even suffer the loss of their jobs. This risk, when it materialised for the crew of the Rosella, is exactly what prompted the actions of the FSU and the ITF.

59.      Although the Treaty establishes the common market, it does not turn a blind eye to the workers who are adversely affected by its negative traits. On the contrary, the European economic order is firmly anchored in a social contract: workers throughout Europe must accept the recurring negative consequences that are inherent to the common market’s creation of increasing prosperity, in exchange for which society must commit itself to the general improvement of their living and working conditions, and to the provision of economic support to those workers who, as a consequence of market forces, come into difficulties. (64) As its preamble demonstrates, that contract is embodied in the Treaty.

60.      The right to associate and the right to collective action are essential instruments for workers to express their voice and to make governments and employers live up to their part of the social contract. They provide the means to emphasise that relocation, while ultimately gainful for society, entails costs for the workers who will become displaced, and that those costs should not be borne by those workers alone. Accordingly, the rights to associate and to collective action are of a fundamental character within the Community legal order, as the Charter of Fundamental Rights of the European Union reaffirms. (65) The key question, however, that lies behind the present case, is to what ends collective action may be used and how far it may go. This touches upon a major challenge for the Community and its Member States: to look after those workers who are harmed as a consequence of the operation of the common market, while at the same time securing the overall benefits from intra‑Community trade.

61.      The referring court asks whether the anticipated actions by the ITF and the FSU ‘strike a fair balance between the fundamental social right to take collective action and the freedom to establish and provide services’. Having placed this question in its broader perspective, it is now possible to look more closely at the form and purpose of the collective action under discussion.

62.      A coordinated policy of collective action among unions normally constitutes a legitimate means to protect the wages and working conditions of seafarers. Yet, collective action that has the effect of partitioning the labour market and that impedes the hiring of seafarers from certain Member States in order to protect the jobs of seafarers in other Member States would strike at the heart of the principle of non‑discrimination on which the common market is founded.

63.      In order to establish whether the policy of coordinated collective action currently under consideration has the effect of partitioning the labour market in breach of the principle of non‑discrimination, it is useful to distinguish between two types of collective action that may be at issue in the present case: collective action to persuade Viking Line to maintain the jobs and working conditions of the current crew and collective action to improve the terms of employment of seafarers throughout the Community.

 Collective action in the interests of the jobs and working conditions of the current crew

64.      A first reason for the ITF and the FSU to take collective action may be to alleviate any adverse consequences reflagging of the Rosella will have on its current crew. Coordinated collective action may accordingly serve, for example, to secure their wages and working conditions, to prevent redundancies, or to obtain equitable compensation.

65.      In view of the margin of discretion which Community law leaves to the Member States, it is for the national court to determine, in the light of the applicable domestic rules regarding the exercise of the right to collective action, whether the action under consideration goes beyond what domestic law considers lawful for the purpose of protecting the interests of the current crew. However, when making this determination, national courts have a duty under Community law to guarantee that cases of intra‑Community relocation are not treated less favourably than relocations within the national borders.

66.      Thus, in principle, Community law does not preclude trade unions from taking collective action which has the effect of restricting the right of establishment of an undertaking that intends to relocate to another Member State, in order to protect the workers of that undertaking.

67.      However, collective action to persuade an undertaking to maintain its current jobs and working conditions must not be confused with collective action to prevent an undertaking from providing its services once it has relocated abroad. The first type of collective action represents a legitimate way for workers to preserve their rights and corresponds to what would usually happen if relocation were to take place within a Member State. Yet, that cannot be said of collective action that merely seeks to prevent an undertaking that has moved elsewhere from lawfully providing its services in the Member State in which it was previously established.

68.      Blocking or threatening to block, through collective action, an undertaking established in one Member State from lawfully providing its services in another Member State is essentially the type of trade barrier that the Court held to be incompatible with the Treaty in Commission v France, (66) since it entirely negates the rationale of the common market. Furthermore, to allow those kinds of action would carry the risk of creating an atmosphere of constant retaliation between social groups in different Member States, which could gravely threaten the common market and the spirit of solidarity embedded in it.

69.      Contrary to what the ITF and the FSU contend, this finding is not affected in the slightest by the Court’s case‑law on posted workers. In the specific context of posted workers, the Court has held that the provisions on freedom of movement do not preclude Member States from applying their national rules on working conditions and minimum wages to posted workers who work within their territory on a temporary basis. (67) Member States are entitled to apply their national standards of worker protection to posted workers in so far as that is necessary and proportionate in order to provide an equivalent level of worker protection to posted workers and workers from the host State. (68) Yet, this line of case‑law derives mainly from a concern with equal treatment and social cohesion between workers. The purpose of the case‑law on posted workers is not to allow for the imposition of domestic working conditions and wages on undertakings established in another Member State – though to some degree it may have that effect – but to ensure that workers who are temporarily stationed in the territory of a Member State enjoy an equivalent level of worker protection as their colleagues from the host Member State, alongside whom they will often have to perform their work. That issue simply does not arise in the present case.

 Collective action to improve the terms of employment of seafarers throughout the Community

70.      Naturally, the FSU may, together with the ITF and other unions, use coordinated collective action as a means to improve the terms of employment of seafarers throughout the Community. A policy aimed at coordinating the national unions so as to promote a certain level of rights for seafarers is consistent with their right to collective action. In principle, it constitutes a reasonable method of counter‑balancing the actions of undertakings who seek to lower their labour costs by exercising their rights to freedom of movement. One must not ignore, in that regard, the fact that workers have a lower degree of mobility than capital or undertakings. When they cannot vote with their feet, workers must act through coalition. The recognition of their right to act collectively on a European level thus simply transposes the logic of national collective action to the European stage. However, in the same way as there are limits to the right of collective action when exercised at the national level, there are limits to that right when exercised on a European level.

71.      A policy of coordinated collective action could easily be abused in a discriminatory manner if it operated on the basis of an obligation imposed on all national unions to support collective action by any of their fellow unions. It would enable any national union to summon the assistance of other unions in order to make relocation to another Member State conditional on the application of its own preferred standards of worker protection, even after relocation has taken place. In effect, therefore, such a policy would be liable to protect the collective bargaining power of some national unions at the expense of the interests of others, and to partition the labour market in breach of the rules on freedom of movement.

72.      By contrast, if other unions were in effect free to choose, in a given situation, whether or not to participate in collective action, then the danger of discriminatory abuse of a coordinated policy would be prevented. Whether this is the situation in the circumstances of the present case must be left to the referring court.

III –  Conclusion

73.      In view of the foregoing, I suggest that the Court give the following answer to the questions referred by the Court of Appeal:

(1)      Collective action taken by a trade union or association of trade unions which seeks to promote the objectives of the Community’s social policy, is not, for that reason alone, exempted from the application of Article 43 EC and Council Regulation (EEC) No 4055/86, of 22 December 1986, applying the principle of freedom to provide services to maritime transport between Member States and between Member States and third countries.

(2)      Article 43 EC and Article 1(1) of Regulation No 4055/86 have horizontal effect in national legal proceedings between an undertaking and a trade union or an association of trade unions in circumstances such as those under consideration in the main proceedings.

(3)      Article 43 EC does not preclude a trade union or an association of trade unions from taking collective action which has the effect of restricting the right of establishment of an undertaking that intends to relocate to another Member State, in order to protect the workers of that undertaking. It is for the national court to determine whether such action is lawful in the light of the applicable domestic rules regarding the exercise of the right to collective action, provided that cases of intra‑Community relocation are not treated less favourably than cases of relocation within the national borders.

(4)      Article 43 EC precludes a coordinated policy of collective action by a trade union and an association of trade unions which, by restricting the right to freedom of establishment, has the effect of partitioning the labour market and impeding the hiring of workers from certain Member States in order to protect the jobs of workers in other Member States.
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