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OPINION OF ADVOCATE GENERAL

CRUZ VILLALÓN

delivered on 12 June 2012 (1)

Case C‑617/10
Åklagaren
v
Hans Åkerberg Fransson
(Reference for a preliminary ruling from the Haparanda Tingsrätt, Sweden)

(Field of application of the Charter of Fundamental Rights of the European Union – Article 51 of the Charter – Implementation of Union law by the Member States – National system of penalties applicable to infringements of VAT legislation – Article 50 of the Charter – Ne bis in idem as a general principle of Union law – Accumulation of administrative and criminal penalties – Definition of the ‘same facts’– Interpretation of the Charter in the light of the European Convention on Human Rights – Article 4 of Protocol No 7 to the European Convention on Human Rights – Case-law of the European Court of Human Rights – Determination of the fundamental rights of the Union based on the common constitutional traditions of the Member States)
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I – Introduction
1. Behind the apparent simplicity of the case – punishment of a fisherman operating in the Gulf of Bothnia for failure to comply with tax obligations – the present reference for a preliminary ruling raises for the Court two particularly tricky issues and a rather perplexing situation. 

2. The first of those issues concerns the admissibility of the reference for a preliminary ruling, since, in view of the unquestionably domestic nature of the case, the determination of whether the Court has jurisdiction to rule on a question of fundamental rights calls for an assessment of the case as an instance of the implementation of Union law by a Member State, which is now covered by Article 51(1) of the Charter.

3. The other, substantive, issue concerns the way in which the ne bis in idem principle operates in a situation where the power to impose administrative penalties and the penalising authority of a Member State are accumulated to punish the same conduct, and that issue takes us to Article 50 of the Charter.

4. The perplexing situation is derived from the first question submitted by the referring court, in which the issue, taken on its own, appears to be comparatively simpler than those mentioned above. That question concerns the scope of the principle of the primacy of Union law when it comes up against a requirement laid down by a national supreme court, such as the requirement that there must be clear support or evidence in order to supplant national law. The perplexity stems from a situation where, on the one hand, the clear support required now appears to be enshrined in the most recent case-law of the European Court of Human Rights and, on the other, rather than simplifying the reply regarding the scope of the ne bis in idem principle in Union law, that development makes it more complicated.

5. As far as the issue of admissibility is concerned, I shall propose that the Court of Justice should find that it lacks jurisdiction, since the Member State concerned is not implementing Union law within the meaning of Article 51(1) of the Charter. I believe, as I shall attempt to explain, that a careful examination of the circumstances of the case militates in favour of reaching that conclusion. However, there is a strong possibility that, for those purposes, the Court must adopt a number of views which I shall put forward regarding this vexed question. I must admit that those views do not follow in the wake of the case-law laid down to date.

6. In the alternative, should the Court hold that it has jurisdiction to give a ruling on the substance, I shall suggest an autonomous definition of the ne bis in idem principle in Union law. As I shall attempt to explain, as far as that principle is concerned, the rule in Article 52(3) of the Charter, which provides that the meaning and scope of the rights contained in the Charter are ‘the same’ as the corresponding rights laid down in the European Convention on Human Rights (‘ECHR’), raises singular difficulties.

7. Finally, with regard to the requirement that there must be a clear basis in the ECHR and in Union law, I shall propose an interpretation of that requirement which is compatible with the principle of primacy.

II – Legal framework
A – European Union legal framework
8. Today, the ne bis in idem principle is set out in Article 50 of the Charter, which reads as follows: 

‘No one shall be liable to be tried or punished again in criminal proceedings for an offence for which he or she has already been finally acquitted or convicted within the Union in accordance with the law.’ 

9. Directive 2006/112/CE on the common system of value added tax (2) provides in Article 273:

‘Member States may impose other obligations which they deem necessary to ensure the correct collection of VAT and to prevent evasion, subject to the requirement of equal treatment as between domestic transactions and transactions carried out between Member States by taxable persons and provided that such obligations do not, in trade between Member States, give rise to formalities connected with the crossing of frontiers.

…’

B – European Convention on Human Rights
10. Article 4 of Protocol No 7 to the ECHR, under the heading ‘Right not to be tried or punished twice’, provides as follows: 

‘1. No one shall be liable to be tried or punished again in criminal proceedings under the jurisdiction of the same State for an offence for which he has already been finally acquitted or convicted in accordance with the law and penal procedure of that State.

2. The provisions of the preceding paragraph shall not prevent the reopening of the case in accordance with the law and penal procedure of the State concerned, if there is evidence of new or newly discovered facts, or if there has been a fundamental defect in the previous proceedings, which could affect the outcome of the case.

3. No derogation from this Article shall be made under Article 15 of the Convention.’ 

C – National legal framework
11. Paragraphs 1 and 4 of Chapter 5 of the Taxeringslagen (Law on tax assessment, 1990:324) lays down basic provisions relating to the arrangements for tax surcharges in Sweden:

‘Paragraph 1

If, during the procedure, the taxable person has provided false information, other than orally, for the purposes of the tax assessment, a special charge (tax surcharge) shall be levied. The same shall apply if the taxable person has provided such information in legal proceedings relating to taxation and the information has not been accepted following a substantive examination.

Information shall be regarded as false if it is clear that information provided by the taxable person is inaccurate or that the taxable person has omitted information for the purposes of the tax assessment which he was required to provide. However, information may not be regarded as false if the information, together with other information provided, constitutes a sufficient basis for a correct decision. Information also may not be regarded as false if the information is so unreasonable that it manifestly cannot form the basis for a decision.

Paragraph 4
If false information has been provided, the tax surcharge shall be 40 per cent of the tax referred to in points 1-5 of the first subparagraph of Paragraph 1 of Chapter 1 which, if the false information had been accepted, would not have been charged to the taxable person or his spouse. With regard to value-added tax, the tax surcharge shall be 20 per cent of the tax which would have been wrongly credited to the taxable person.

The tax surcharge shall be calculated at 10 per cent or, with regard to value-added tax, five per cent where the false information was corrected or could have been corrected with the aid of confirming documents which are normally available to the Skatteverket and which were available to the Skatteverket before the end of November of the fiscal year.

...’

12. Paragraphs 2 and 4 of the Skattebrottslagen (Law on tax offences, 1971:69) contains provisions of criminal law applicable to tax evasion, which are worded as follows:

‘Paragraph 2
Any person who intentionally provides false information to the authorities, other than orally, or fails to submit to the authorities declarations, statements of income or other required information and thereby creates the risk that tax will be withheld from the community or will be wrongly credited or repaid to him or a third party shall be sentenced to a maximum of two years’ imprisonment for tax offences.

Paragraph 4
If an offence within the meaning of Paragraph 2 is to be regarded as serious, the sentence for serious tax offences shall be a minimum of six months and a maximum of six years.

In determining whether the offence is serious, particular regard shall be had to whether it relates to very large amounts, whether the perpetrator used false documents or misleading accounts or whether the conduct formed part of a crime which was committed systematically or on a large scale or was otherwise particularly dangerous.’

III – Facts and proceedings before the national court
13. Mr Fransson is a self-employed worker whose main activities are fishing and the sale of white fish (coregonus albula). His fishing activity is carried out in the waters of the River Kalix, although his catches are sold on both Swedish and Finnish territory. 

14. The Swedish tax authorities accuse Mr Fransson of failing to comply with his obligations to provide tax information in the 2004 and 2005 fiscal years, with the resulting loss of tax revenue from a number of taxes. As regards the VAT assessment for the fiscal years concerned, the Swedish authorities calculate that the information provided by Mr Fransson entailed a loss of revenue to the tax authorities totalling SEK 60 000 in the 2004 fiscal year and SEK 87 550 in the 2005 fiscal year. 

15. On 24 May 2007, in accordance with the Swedish legislation on tax penalties, the Skatteverket imposed on Mr Fransson a fine for tax offences committed in the 2004 fiscal year, of which SEK 4 872 relate to the VAT offence. As concerns the 2005 fiscal year, the Skatteverket determined a different fine, of which SEK 3 255 relate to the VAT offence. No appeal was lodged against either the penalty for 2004 or the penalty for 2005 and those penalties became final on 31 December 2010 and 31 December 2011, respectively. 

16. On 9 June 2009, following an application by the Public Prosecutor, the Haparanda Tingsrätt commenced criminal proceedings against Mr Fransson. The Public Prosecutor accuses Mr Fransson of committing an offence of tax evasion in the 2004 and 2005 fiscal years. The Public Prosecutor argued that the failure by Mr Fransson to comply with the obligations to provide tax information incumbent on him, including the obligations relating to VAT, entailed a considerable loss of revenue to the tax authorities, which justified the bringing of criminal proceedings. In accordance with Paragraphs 2 and 4 of the Skattebrottslagen, the offence with which Mr Fransson is charged is punishable by up to six years’ imprisonment. 

17. According to the referring court, the facts on which the charge brought by the Public Prosecutor are based are the same as the ones which formed the basis for the administrative penalty imposed by the Skatteverket on 24 May 2007.

18. On 23 December 2010, the Haparanda Tingsrätt stayed the criminal proceedings brought against Mr Fransson, finding that there was a link with Union law, specifically Article 50 of the Charter of Fundamental Rights of the European Union which enshrines the fundamental right of ne bis in idem.

IV – The procedure before the Court of Justice
19. On 27 December 2010, the reference for a preliminary ruling from the Haparanda Tinsgrätt was received at the Registry of the Court; the questions referred are worded as follows:

‘1. Under Swedish law there must be clear support in the European Convention of 4 November 1950 for the Protection of Human Rights and Fundamental Freedoms (ECHR) or the case-law of the European Court of Human Rights for a national court to be able to disapply national provisions which may be suspected of infringing the ne bis in idem principle under Article 4 of Additional Protocol No 7 to the ECHR and may also therefore be suspected of infringing Article 50 of the Charter of Fundamental Rights of the European Union of 7 December 2000 (“the Charter”). Is such a condition under national law for disapplying national provisions compatible with Union law and in particular its general principles, including the primacy and direct effect of Union law?

2. Does the admissibility of a charge of tax offences come under the ne bis in idem principle under Article 4 of Additional Protocol No 7 to the ECHR and Article 50 of the Charter where a certain financial penalty (tax surcharge) was previously imposed on the defendant in administrative proceedings by reason of the same act of providing false information?

3. Is the answer to Question 2 affected by the fact that there must be coordination of these sanctions in such a way that ordinary courts are able to reduce the penalty in the criminal proceedings because a tax surcharge has also been imposed on the defendant by reason of the same act of providing false information?

4. Under certain circumstances it may be permitted, within the scope of the ne bis in idem principle mentioned in Question 2, to order further sanctions in fresh proceedings in respect of the same conduct which was examined and led to a decision to impose sanctions on the individual. If Question 2 is answered in the affirmative, are the conditions under the ne bis in idem principle for the imposition of several sanctions in separate proceedings satisfied where in the later proceedings there is an examination of the circumstances of the case which is fresh and independent of the earlier proceedings?

5. The Swedish system of imposing tax surcharges and examining liability for tax offences in separate proceedings is motivated by a number of reasons of general interest, which are described in greater detail below. If Question 2 is answered in the affirmative, is a system like the Swedish one compatible with the ne bis in idem principle when it would be possible to establish a system which would not come under the ne bis in idem principle without it being necessary to refrain from either imposing tax surcharges or ruling on liability for tax offences by, if liability for tax offences is relevant, transferring the decision on the imposition of tax surcharges from the Skatteverket and, where appropriate, administrative courts to ordinary courts in connection with their examination of the charge of tax offences?’

20. Written observations were submitted by the Kingdom of Sweden, the Netherlands, the Kingdom of Denmark, the Czech Republic, the Republic of Austria, Ireland and the Commission. 

21. The hearing before the Court was held on 24 January 2012, and oral argument was presented by the representatives of Mr Franssen, and the agents of the Czech Republic, the Kingdom of Denmark, the Federal Republic of Germany, Ireland, the Hellenic Republic, the French Republic, the Netherlands and the Commission. 

V – Jurisdiction of the Court
22. The States which submitted written observations (with the exception of Austria), and those which presented only oral argument (Germany and France), and the Commission have all submitted, like the Public Prosecutor in the main proceedings, that the solution to the difficulty raised by the guarantee of the ne bis in idem principle is not to be found in Union law and that that solution cannot be sought from the Court of Justice. More specifically, the issue under discussion is not governed by Article 50 of the Charter. That is why there has been frequent avoidance of any exchange of views on the substantive issue, in other words the subject-matter and scope of the ne bis in idem principle in Union law, which has led to the weakening of that principle.

23. The issue which has mainly been discussed is, without question, that of the jurisdiction of the Court, in the terms set out. Thus, the Court is again faced with a difficulty in which the request for clear criteria to determine the scope of the expression ‘implementation of Union law by the Member States’ is matched only by the difficulty of responding to that request. (3)

24. In what follows, I seek only to submit for the Court’s consideration a number of views supplementing the many and varied views which have been put forward, in particular, by Advocates General in recent times. (4) I believe that the present case provides the opportunity to put forward arguments capable of contributing to the task of establishing a body of case-law, which will not be concluded overnight.

A – Overview
1. An abstract scenario: implementation of Union law by the Member States

25. As I have said, the basic argument on which all those who have participated in the proceedings agree is that the criterion or requirement which is now set out in detail in Article 51(1) of the Charter, pursuant to which the Member States are caught by the provisions of the Charter ‘only when they are implementing Union law’ is not satisfied. The connection between that wording and what had been until then the exclusive basis in case-law for the rule may be seen in the relevant explanation of the Charter. (5) The explanations, for all that they are worth, point to continuity rather than conflict in the relationship between that case-law and its concrete expression in the Charter. In my opinion, that is correct, with some qualification.

26. Nevertheless, since the Charter was originally proclaimed in Nice, there have been many views which have pointed to a tension between that case-law of the Court – either as it stood in 2000 or as it stood in 2007 – (6) and Article 51(1) of the Charter. ‘Implementation’ (as the category used in the Charter) and ‘field of application’ (as the category used in case-law) have been put forward as the terms which encapsulate that tension. (7)

27. At this juncture, I believe that it would be helpful to view the different formulations used as expressions which are not qualitatively different. It is clear that nuances may be identified between them. However, the boundaries are always blurred. In particular, as I understand it, the two formulations concerned point to a situation where, since there is always a discretion on the part of the Member States, meaning that any infringement of a right cannot correctly be attributed to the Union, the presence of Union law in the scenario concerned is sufficiently strong to warrant an assessment of the scenario in the light of Union law, and therefore by the Court of Justice.

28. This means, first and foremost, that the lawfulness of a review where there is assumed to be no margin of discretion (to be clear, the ‘Bosphorus’ situation) (8) is, naturally, not in dispute. Those are cases of reproduction rather than implementation .

29. In any event, the ‘implementation’ scenario of itself sets an essentially fluid boundary as far as the distribution of responsibility for guaranteeing fundamental rights is concerned. Having stated the principle – in other words, that, in certain circumstances, where the exercise of public authority by a Member State involves some degree of autonomy, it must be analysed in the light of the fundamental rights as they govern the Union by the supreme interpreter of those rights, the Court of Justice – the question which immediately arises is that of the scope of that principle.

30. In my opinion, that question, concerning the cases in which it is necessary to carry out a ‘centralised’ review of the actions of Member States as regards respect for the fundamental rights, has been answered in initially specific terms by the Court, making it possible to identify a limited number of perfectly well-known scenarios which have been the subject of repeated discussions and varied assessments. (9)

31. In any event, owing perhaps to that specific origin of the case-law, there has never been a truly powerful argument, in the sense of one which explains it in sufficiently abstract terms. There may be a number of reasons for that and now does not appear to be the time to examine them.

32. Nor was any further explanation offered in the ERT judgment, which is the pivot between the identification of a scenario which was to some extent defined (derogation from the fundamental freedoms) and the transition to the general scenario which would eventually become established: ‘scope’, ‘field of application’, and ‘implementation’, always in accordance with Union law.

33. An abstract description of the phenomenon at issue would lead me to argue that a common feature of the different formulations used is the requirement that Union law must have a presence at the origin of the exercise of public authority; that presence, it should be added, must be as a law, that is, with the capacity to determine or influence to some extent the subject-matter of that exercise of public authority in the Member State. However, ‘presence’ never becomes ‘pre-determination’, in so far as the latter situation scenario should not pose a problem. (10)

34. Finally, none of the formulations referred to (‘scope’, ‘field of application’, and ‘implementation’) has the capacity, of itself, to restrict the scope of that statement of principle. One way of looking at it is that the formulations have little to do with the idea of lex stricta, if that condition is applicable to them. On the other hand, they have all the advantages and difficulties of any essentially open formulation. The much discussed term ‘only’ in Article 51(1) of the Charter does not lead very far either: it could sound a warning note against a broad interpretation in the future or it could express an optimistic belief with regard to the semantic capacity of the verb ‘to implement’.

2. A proposed interpretation: a relationship of rule and exception

35. To my mind, on a proper interpretation of the basic constitutional structure of the compound comprising the Union and the Member States, which has been described as the ‘European Verfassungsverbund’, (11) it is, as a rule, for the Member States themselves, in the context of their own constitutional order and the international obligations which they have entered into, to review acts of their public authorities. 

36. However, that rule is accompanied by an exception which has acquired undeniable scope and applies to cases where national public authorities are implementing Union law, to use the wording of the Charter. In my opinion, the perception of the dialectical relationship between the two scenarios in terms of rule and exception continues to be justified today.

37. The effect is that the assumption by the Union of responsibility for guaranteeing fundamental rights when Member States exercise public authority in those cases must be examined in terms of a transfer, in the sense that the original responsibility of the Member States is passed to the Union as far as that guarantee is concerned.

38. Certainly, in terms of its subject-matter, Union law changes over time and that change will inevitably and legitimately determine the scope of the exception. However, while the term ‘Verfassungsverbund’ continues to have meaning when it comes to describing the Union in constitutional terms, the principle, as such, gives shape to an exception to a rule in structural terms. I do not believe that an interpretation of that exception which includes the potential to convert it into a rule accords with the basic idea which I have just described.

39. That being so, I believe that now is the time for the Union judicature to make an additional effort to rationalise the basic but indeterminate view that the Member States are subject to the Charter ‘when they are implementing Union law’. There have long been calls for the Court to carry out such a task, and there is no shortage of suggestions from academic writers. (12)

3. A ground: a specific interest on the part of the Union

40. In my view, the competence of the Union to assume responsibility for guaranteeing the fundamental rights vis-à-vis the exercise of public authority by the Member States when they are implementing Union law must be explained by reference to a specific interest of the Union in ensuring that that exercise of public authority accords with the interpretation of the fundamental rights by the Union. The mere fact that such an exercise of public authority has its ultimate origin in Union law is not of itself sufficient for a finding that there is a situation involving the implementation of Union law.

41. I believe that, ultimately, on occasions which it is difficult to stipulate in advance, it is legitimate that the Union’s interest in leaving its mark – its conception of the fundamental right – should take priority over that of each of the Member States, as I have been indicating. That interest of the Union is principally founded on the presence, or even the leading role, of Union law in national law in each particular case. In short, the cases concerned are ones in which the lawfulness of public authority in the Union may be at stake and there must be an adequate response to that situation.

4. A line of argument: the place of categories and the place of a case-by-case analysis

42. Essentially, it falls to the Court to carry out the priority task of stating reasons and, in particular, proposing guidelines which will promote the lawfulness of all judicial activity.

43. To put it another way, the category of the implementation of Union law, as a ground for attracting a review of such activities of the national public authorities in the light of the fundamental rights, is, in my opinion, in need of case-law which supplements and, in short, give order to protean wording of the kind under consideration.

44. More specifically, if the mere invocation or brief declaration of a particular legal situation as being one involving the implementation of Union law does not appear satisfactory, I believe that that is because there is no element or factor behind it which qualifies a situation identified as such. In short, that assertion is tantamount to calling for an express statement of grounds – in any event, one which is more extensive than that which has been provided to date – for situations where the function and responsibility of guaranteeing the fundamental rights must be transferred from the Member States to the Union.

45. At the same time, although it appears paradoxical, I believe that there is a need for a parallel strengthening of the examination of the characteristics of a case – in short, of the case-by-case analysis, correctly understood. In particular, the determination of whether a given case must be construed as one involving the implementation of Union law must frequently be the result of an appraisal of a number of factors which shape the case. In that connection, the lesser the extent to which the cases where responsibility is transferred are defined in case-law, the greater the judicial attention which must be paid to the circumstances of the case.

46. In summary, I believe that a traditionally open provision of the kind laid down in Article 51(1) of the Charter calls for a basic determination of its meaning. That must be effected, first of all, by means of a determination of the different situations in which the transfer from the Member States to the Union of responsibility for guaranteeing fundamental rights is primarily likely to be justified. Second, I believe that an appraisal of the specific circumstances of each case must allow a final, definitive adjudication regarding the allocation of responsibility for guaranteeing fundamental rights to either the Union or the Member States. 

B – The reply concerning the issue of jurisdiction in this case
47. In an attempt to apply the foregoing suggestions to the case in point, I believe that it is necessary to begin by focusing on the fundamental right of the Union in question and on the actions of the State public authorities which must be analysed in the light of that right, before moving on to the degree of connection between them.

1. The fundamental right in question

48. On this point, I propose shifting the focus to a systematic assessment which is capable of guiding the arguments. It must be borne in mind that nowadays the ne bis in idem principle is enshrined in the Charter, in Article 50 thereof to be exact. The codification of the fundamental rights of the Union, while co-existing with the other components of Article 6 TEU, has specific consequences. In particular, the Charter reveals ‘connections of meaning’ (Sinnzusammenhänge) which, in a system of predominantly judge-made rights, remain somewhat in the shade.

49. More specifically, the scheme of the Charter significantly complicates the task of establishing differences in treatment between the guarantee enshrined in Article 50 and the many other substantive and procedural guarantees laid down in the articles comprising Title VI of the Charter, namely Articles 47 to 50, which are set out under the headings ‘Right to an effective remedy and to a fair trial’ (Article 47), ‘Presumption of innocence and right of defence’ (Article 48), and ‘Principles of legality and proportionality of criminal offences and penalties’ (Article 49). 

2. A special sphere of the exercise of public authority: the power to impose penalties

50. At the outset, it is necessary to observe that the sphere – frequently recognised as such – of the exercise of the power of Member States to impose penalties, with an effective basis in Union law, includes rights which are not easily challenged as far as the interest of the Union is concerned.

51. The present case concerns a situation where the power of the Member States to impose penalties has its ultimate origin in Union law, an area about which there is considerable guidance in case-law, as was made clear again at the hearing. Thus, it is settled case-law of the Court that the power of Member States to impose penalties must be exercised with respect for the general principles of Union law, the scope of which it logically falls to the Court to interpret. (13) It is difficult not to conclude that those general principles now comprise the fundamental rights, as set out in the Charter.

3. The extent of the transfer of responsibility for guaranteeing the ne bis in idem principle from the Member States to the Union

52. Against that background, the question is: must that call for respect for those principles in the exercise of the power to impose penalties be construed as a proclamation of the general transfer to the Union judicature of all the guarantees mentioned at the beginning which, together with the ne bis in idem principle, make up Title VI of the Charter? 

53. In my opinion, the imposition of penalties by the Member States based on Union law creates a principle of legitimation of the transfer of the responsibility for guaranteeing fundamental rights. Although the punishment of individual conduct which is contrary to Union law has so frequently been left to the Member States, that is not a reason to state that there is a complete absence of interest on the part of the Union in ensuring that that power to impose penalties is exercised with respect for the basic principles which govern a community established under the rule of law, like the Union.

54. That said, that principle of legitimation inevitably needs to be supplemented by and comprise a number of arguments derived from the circumstances of the case. In other words, I believe that the mere finding that the exercise of the power of the State to impose penalties in a particular case is ultimately based on a provision of Union law is not, of itself, sufficient for the purposes of transferring the review of any constitutional guarantees applicable to the exercise of that power from the sphere of responsibility of the Member States to that of the Union.

55. Those considerations lead me to conclude that the determination of the Court’s jurisdiction to rule on whether there is sufficient respect for the ne bis in idem principle in this case must be based on an assessment of the subject-matter concerned: the imposition of penalties by the State pursuant to Union law. Initially and in principle, that will militate in favour of a positive reply. However, there must be a careful analysis of the law relied on and of the facts of the case in order to obtain a definitive answer.

4. Conclusion: a case to which the scenario ‘implementation of Union law’ does not apply

56. First and foremost, the way in which the referring court has presented and structured the reference for a preliminary ruling can only be a cause for concern. The relevant provisions of Union law, as they appear in the order for reference, are confined to the citation of Article 6 TEU and Article 50 of the Charter, without any attempt being made to identify the Union provisions which the Member State is implementing. More worrying still is the referring court’s assertion that the Swedish provisions were not adopted in order to transpose Union law and that, in any event, the reply may be useful for other cases in relation to which it would be very useful to have already obtained a ruling from the Court of Justice. (14)

57. In addition to the uncertainties of the referring court, the fundamental question to analyse in the present proceedings is the connection between Union law – without question the VAT Directive in this case – and the situation created in the Member State as a result of the conception prevailing there of the scope of the ne bis in idem principle. It must be recalled that the premiss for finding that the Union has an interest in assuming responsibility for guaranteeing the fundamental right concerned in this case is the degree of connection between Union law, which is in principle being implemented, and the exercise of the public authority of the State. In my opinion, that connection is extremely weak and is not, in any event, a sufficient basis for a clearly identifiable interest on the part of the Union in assuming responsibility for guaranteeing that specific fundamental right vis-à-vis the Union.

58. It is only possible to identify a requirement for effectiveness in the collection of VAT in Directive 2006/112. (15) It is clear that, in our societies, the suppression of infringements of tax obligations is an essential condition of the effective exercise of the power of taxation. As a logical consequence, Member States must use their general tax system, including the system of penalties, for the purposes of collecting VAT, just as they must also use their tax authorities for the same purposes.

59. The statutory provisions which establish, respectively, the administrative power to impose penalties and the State’s right to punish in the true sense clearly fall within that logic. In this case, the provision of false information to the tax authorities by taxable persons is punished in a general way, as an essential prerequisite of that system of penalties. It is that part of the Swedish tax system which is used for the purposes of collecting VAT.

60. In those terms, the question is whether a State legislative activity based directly on Union law is equivalent to the situation in this case, where national law is used to secure objectives laid down in Union law. In other words, the question is whether the two situations are equivalent from the perspective of the qualified interest of the Union in assuming direct, centralised responsibility for guaranteeing the fundamental right concerned.

61. I believe that, in the analysis of this difficult subject, it must be possible to perceive the difference between the causa, whether or not immediate, and the simple occasio. The difficulty, in so far as it exists, with the conception of the scope of the ne bis in idem principle in Swedish law is a general difficulty regarding the structure of the Swedish law on penalties which is, as such, completely independent from the collection of VAT, where punishment of the conduct in the present case, involving the falsification of information, is treated as a mere occasio.

62. That being so, the question is whether, as a result of this occasio, the Union judicature must interpret, with inevitably general consequences, the scope of the ne bis in idem principle in Swedish law, an interpretation which must take priority over the one which is derived from Sweden’s constitutional structure and international obligations.

63. My view is that it would be disproportionate to infer from this occasio a shift in the division of responsibility for guaranteeing the fundamental rights between the Union and the Member States. Similarly, it seems to me that it would be disproportionate if the questions referred to the Court had been ones concerning the right to an adequate defence, the sufficiency of the evidence or other matters included in Title VI of the Charter. In short, it appears to be risky to assert that, by means of a provision such as Article 273 of Directive 2006/112, the legislature was anticipating the transfer of all the constitutional guarantees governing the exercise of the Member States’ power to impose penalties – including the collection of VAT – from the Member States to the Union.

64. I believe, therefore, having assessed all the circumstances of the case, that the reference for a preliminary ruling from the referring court must not be regarded as a situation involving the implementation of Union law within the meaning of Article 51(1) of the Charter. Accordingly, I propose that the Court should declare that it lacks jurisdiction to give a ruling in these proceedings.

65. However, if the Court decides that it does have jurisdiction to give a ruling on the substance of the case, I propose, in the alternative, to reply below to the questions referred for a preliminary ruling by the Haparanda Tinsgrätt 

VI – The questions
66. The five questions referred for a preliminary ruling by the national court can be reduced to two. As I shall go on to explain, the second, third, fourth and fifth questions concern the application of the ne bis in idem principle, laid down in Article 50 of the Charter, to situations where Member States impose both administrative and criminal penalties for the same offences. The first question, which it is appropriate to answer last, concerns the conditions laid down by the Swedish Supreme Court for the application of the ECHR and the Charter by Swedish courts.

A – The second, third, fourth and fifth questions
1. Reformulation and admissibility

67. As I stated above, the second, third, fourth and fifth questions referred for a preliminary ruling by the Haparanda Tinsgrätt concern the interpretation of Article 50 of the Charter. In particular, the second question concerns the classification of the same facts for the purposes of the ne bis in idem principle, in other words, the finding that the same conduct is being tried again. The third and fourth questions concern the procedural aspect of the ne bis in idem principle, which involves the prohibition of double prosecution. The fifth question is formulated in somewhat hypothetical terms, since it refers, as a reference parameter, to national legislation other than that in force in Sweden.

68. In my view, the second, third and fourth questions can be answered together. The three questions refer to different elements of the same fundamental right, which I shall examine below, but always as an integral part of the ne bis in idem principle. In short, the referring court seeks to ascertain whether that principle, as laid down in Article 50 of the Charter, precludes a Member State, when implementing Union law, from imposing both an administrative and a criminal penalty in respect of the same facts.

69. However, the fifth question is inadmissible. The referring court asks whether the Swedish system is compatible with Article 50 of the Charter, in the light of a hypothetical alternative system (which does not currently exist in Sweden) of prior decisions in criminal cases. Replying to that question would lead to the Court giving an indirect ruling on a non-existent national measure of Swedish law. The hypothetical nature of the question would result in the Court giving a ruling which is more akin to an opinion than a preliminary ruling on interpretation, something which the Court has rejected on many occasions. (16) I therefore propose that the Court should rule that the fifth question is inadmissible. 

2. Analysis of the second, third and fourth questions

70. The questions referred by the Haparanda Tinsgrätt are particularly complex and are just as difficult as the issue which I dealt with above. On the one hand, the imposition of both administrative and criminal penalties in respect of the same offence is a widespread practice in the Member States, especially in fields such as taxation, environmental policies and public safety. However, the way in which penalties are accumulated varies enormously between legal systems and displays special features which are specific to each Member State. In most cases, those special features are adopted with the aim of moderating the effects of the imposition of two punishments by the public authorities. On the other hand, as we shall see below, the European Court of Human Rights recently gave a ruling on this subject and confirmed that such practices, contrary to how things might initially appear, infringe the fundamental right of ne bis in idem laid down in Article 4 of Protocol No 7 to the ECHR. However, the fact is that not all the Member States have ratified that provision, while others have adopted reservations or interpretative declarations in relation to it. The effect of that situation is that the requirement to interpret the Charter in the light of the ECHR and the case-law of the European Court of Human Rights (Article 52(3) of the Charter) becomes, so to speak, asymmetrical, leading to significant problems when it is applied to this case.

a) Article 4 of Protocol No 7 to the ECHR and the relevant case-law of the European Court of Human Rights

i) Signature and ratification of Article 4 of Protocol No 7 to the ECHR

71. The ne bis in idem principle was not an explicit part of the ECHR at the outset. It is common knowledge that the principle was incorporated into the ECHR by means of Protocol No 7, which was opened for signature on 22 November 1984 and entered into force on 1 November 1988. Inter alia other rights, Article 4 contains the guarantee of the ne bis in idem principle, with the aim, according to the explanations on the protocol drawn up by the Council of Europe, of giving expression to the principle pursuant to which no one may be tried in criminal proceedings for an offence in respect of which he has already been finally convicted or acquitted.

72. Unlike the other rights laid down in the ECHR, the right in Article 4 of Protocol No 7 to the ECHR has not been unanimously accepted by the States signatories to the convention, including a number of Member States of the European Union. As at the date of delivery of this Opinion, Protocol No 7 has still not been ratified by Germany, Belgium, the Netherlands and the United Kingdom. Among the Member States which have ratified the protocol, France lodged a reservation to Article 4, restricting its application solely to criminal offences. (17) In addition, at the time of signature, Germany, Austria, Italy and Portugal lodged a number of declarations leading to the same situation: restriction of the scope of Article 4 of Protocol No 7 so that the protection under that provision applies only to double punishment in respect of criminal offences, within the meaning laid down in national law. (18)

73. The foregoing demonstrates clearly and expressively the considerable lack of agreement between the Member States regarding the problems resulting from the imposition of both administrative and criminal penalties in respect of the same offence. The problematic nature of the situation is reinforced in the light of the negotiations on the future accession of the European Union to the ECHR, in which the Member States and the Union have decided to exclude, for the time-being, the Protocols to the ECHR, including Protocol No 7. (19)

74. That lack of agreement can be traced back to the importance of measures imposing administrative penalties in a large number of Member States, in addition to the special significance also afforded to criminal prosecution and penalties in those Member States. On the one hand, States do not wish to abandon the characteristic effectiveness of administrative penalties, particularly in sectors where the public authorities seek to ensure rigorous compliance with the law, such as tax law or public safety law. On the other hand, the exceptional nature of criminal prosecution and the guarantees which protect the accused during proceedings incline States to retain an element of decision-making power as regards actions which warrant a criminal penalty. That twofold interest in maintaining a dual – administrative and criminal – power to punish explains why, at the moment, a significant number of Member States refuse, by one means or another, to be bound by the case-law of the European Court of Human Rights, which, as I shall now go on to examine, has developed in a direction which practically excludes that duality. 

ii) The case-law of the European Court of Human Rights on Article 4 of Protocol No 7 to the ECHR

75. The treatment in the ECHR system of cases where both an administrative and criminal penalty are imposed has developed considerably since the entry into force of Protocol No 7 and it comprises three elements which I shall consider below: the definition of criminal proceedings, the identity of acts classified as offences and double prosecution.

76. Firstly, the European Court of Human Rights interpreted the term ‘criminal proceedings’ many years ago, relying on the so-called ‘Engel criteria’ to extend the guarantees in Articles 6 and 7 ECHR to penalties imposed by the public authorities that are formally classified as administrative. (20) As is well known, since the judgment in Engel, the European Court of Human Rights has used three criteria to assess whether a particular penalty is a criminal penalty for the purposes of Articles 6 and 7 ECHR: the classification of the offence in national law, the nature of the offence, and the degree of severity of the penalty imposed on the offender. (21) Those criteria have been applied to tax surcharges, including the surcharge provided for in Swedish law at issue in these proceedings, (22) and the European Court of Human Rights has confirmed that this type of measure comes under the heading of a criminal penalty within the meaning of Articles 6 and 7 ECHR and, by extension, of Article 4 of Protocol No 7 thereto. (23)

77. Secondly, referring directly to the ne bis in idem principle, the European Court of Human Rights, after some initial hesitation, confirmed in its case-law that the prohibition of double punishment refers to punishment for the same acts and not punishment for conduct classified in the same way by the provisions which define the offences concerned. While the latter approach, which is clearly formalistic and reduces the scope of Article 4 of Protocol No 7 to the ECHR, may be observed in a number of judgments adopted after the protocol entered into force, (24) in 2009 the Grand Chamber of the European Court of Human Rights confirmed the former approach in the judgment in the case of Zolotuhkin v Russia. (25) In that case, the European Court of Human Rights stated categorically that Article 4 of Protocol No 7 to the ECHR must be understood as meaning that it prohibits any prosecution resulting from a second offence where that offence is based on identical or substantially similar facts to the ones which were the basis for another offence. (26) Thus, the European Court of Human Rights adopted an interpretation of double punishment which is consistent with the interpretation developed by the Court of Justice in its case-law on Article 54 of the Schengen Agreement. (27)

78. Third and finally, as regards the procedural dimension of the ne bis in idem principle, or what also tends to be described as the prohibition of double prosecution, the European Court of Human Rights has held that once it has been established that a penalty has been imposed in respect of the same acts, all new proceedings are prohibited provided that the first penalty has become final. (28) That assertion applies to those cases where the first penalty is administrative and the second is criminal, (29) but also to cases where the penalties were imposed in the reverse order. (30) Finally, after the present reference for a preliminary ruling was made, the European Court of Human Rights held that it is irrelevant if the first penalty has been discounted from the second in order to mitigate the double punishment. (31)

79. In summary, the evolution of the case-law of the European Court of Human Rights shows that, at the moment, Article 4 of Protocol No 7 to the ECHR precludes measures for the imposition of both administrative and criminal penalties in respect of the same acts, thereby preventing the commencement of a second set of proceedings, whether administrative or criminal, when the first penalty has become final. The current state of the case-law, particularly since the rulings of the European Court of Human Rights since the judgment in Zolotukhin v Russia, is evidence of the existence of a conclusive statement of the law from Strasbourg. In principle, that statement of the law should provide the referring court with more than sufficient criteria, from the perspective of the ECHR, to enable it to dispose of the dispute between Mr Fransson and the Swedish State. 

80. The difficulties of the case referred to the Court do not end here, however, and instead they could be said to begin. The fact that the referring court appears to assume that Article 4 of Protocol No 7 to the ECHR and the Charter are on an equal footing raises serious difficulties, as I have noted.

b) The ne bis in idem principle in Union law: Article 50 of the Charter and its interpretation in the light of Article 4 of Protocol No 7 to the ECHR

i) A partially autonomous interpretation of Article 50: limits of an interpretation exclusively in the light of the ECHR

81. Article 52(3) of the Charter provides that where the rights laid down in the Charter correspond to rights guaranteed by the ECHR, ‘the meaning and scope of those rights shall be the same as those laid down by the said Convention.’ 

82. As I shall go on to explain, the present case raises a new issue which affects both the scope of the requirement laid down in Article 52(3) of the Charter and the proclamation that the rights contained in the ECHR are general principles of Union law. Although Article 50 of the Charter enshrines a right which corresponds to a right laid down in Article 4 of Protocol No 7 to the ECHR, (32) the aspect of the ne bis in idem principle with which these proceedings are concerned is far from widespread and established in the States signatories to the ECHR. As I stated in point 72 of this Opinion, a significant number of Member States have not ratified Protocol No 7 to the ECHR or have lodged reservations or declarations specifically in relation to Article 4 of the protocol in order to preclude its application to administrative penalties. 

83. As I have already stated, the Member States of the Union all, to varying degrees, grant administrative authorities the power to impose penalties. In a large number of Member States, that power is compatible with the right to punish and can lead to the imposition of both administrative and criminal penalties for the same offence. However, that does not mean, under any circumstances, that Member States which allow double punishment do so with absolute discretion. On the contrary, in most cases, States which have measures for double punishment have provided for a formula which precludes an excessive punitive outcome. (33) Thus, in France, the Constitutional Council has stipulated that the total amount of two penalties may not exceed the highest penalty laid down for each offence. (34) The German courts apply a criterion of proportionality on a case-by-case basis, which is aimed at ensuring that the total amount of the penalties does not become excessive. (35) Other States have established a rule of prior decisions in criminal cases pursuant to which administrative courts must stay the proceedings pending the final outcome of a criminal trial. (36) Union law also provides for an approach of that kind, for example in Article 6 of the Regulation on the protection of the Union’s financial interests. (37) In other legal systems, as appears to be the case of Sweden, a criminal court which is seised of the second set of proceedings is entitled to deduct the administrative penalty from the amount of the criminal penalty.

84. In those circumstances, it is my view that the proclamation in Article 52(3) of the Charter of necessity acquires its own definition when it is applied to the ne bis in idem principle. Further, to use the expression in Article 6(3) TEU, the ECHR does not actually ‘guarantee’ the ne bis in idem principle in the same way as it guarantees the core principles of the ECHR by which all the States that are parties to the convention are bound. I believe that the ECHR, as referred to in primary Union law, is the convention as it stands; in other words, the convention, with its combination of provisions which are mandatory and provisions which are, to a certain extent, conditional. The interpretation of the references to the ECHR contained in primary Union law cannot disregard that point.

85. For all those reasons, I believe that the requirement that the Charter is to be interpreted in the light of the ECHR must be qualified when the fundamental right in question, or an aspect of it (as is the case of the applicability of Article 4 of Protocol No 7 to the ECHR to the imposition of both administrative and criminal penalties for the same offence), has not been incorporated fully into national law by the Member States. Further, even where, in such circumstances, the fundamental right and the case-law of the European Court of Human Rights in that regard constitute a principle which inspires Union law, I believe that the obligation to place the level of protection provided for in the Charter on an equal footing to that provided for in the ECHR is not as effective. 

86. In short, the present case draws attention to a situation where a lack of agreement concerning a right in the system of the ECHR clashes with the widespread existence and established nature in the Member States of systems in which both an administrative and a criminal penalty may be imposed in respect of the same offence. That widespread existence and well-established nature could even be described as a common constitutional tradition of the Member States. 

87. That being the case, it is my view that Article 50 of the Charter calls for a partially autonomous interpretation. (38) Clearly, regard must be had to the current state of the case-law of the Court of Human Rights but the protective threshold which the Court of Justice is required to respect must be the result of an independent interpretation which is based exclusively on the wording and scope of Article 50 of the Charter.

ii) Article 50 of the Charter and the imposition of both an administrative and a criminal penalty for the same offence

88. The ne bis in idem principle is well-established in Union law. Before the Schengen Agreement and the Framework Decision on the European arrest warrant enshrined the principle as a restriction on the Member States’ right to punish, and even before the entry into force of Protocol No 7 to the ECHR, the Court of Justice applied the principle in the field of competition law and in the case-law on staff cases of the Union. (39) In his Opinion in Gözutok and Brügge, Advocate General Ruiz-Jarabo Colomer gave a detailed account of the principle in the historical development of Union law, (40) as did Advocate General Kokott more recently in her Opinion in Toshiba. (41) I shall not dwell on that question and I shall confine myself, therefore, to referring to both documents. 

89. As the case-law currently stands, the Court of Justice affords the ne bis in idem principle fairly uniform treatment, with a number of exceptions which I shall describe below. (42)

90. As a starting point, the Court adopted a broad definition of the concept of penalty, in line with the Engel case-law of the European Court of Human Rights, in order to situate the penalties imposed by the Commission in the field of competition within the scope of that case-law. (43) From that perspective, and in line with the case-law of the European Court of Human Rights, a tax surcharge imposed in order to ensure compliance with Union law must be regarded as being a substantively criminal penalty.

91. Next, the Court – albeit with some exceptions – has also given a very protective interpretation when defining the elements on which the imposition of double penalties is based. With regard to the interpretation of Article 54 of the Schengen Agreement and the Framework Decision on the European arrest warrant, the Court has held that the identity required by the ne bis in idem principle refers to ‘the same acts’ and not to the same types of offence or the same protected legal interests. (44) The context of this case concerns the implementation of Union law in a Member State, which is precisely the sphere in which the broadest conception of the ne bis in idem principle applies. Accordingly, I believe that this must also be the treatment warranted by a situation such as that in the instant case, which is, in turn, the treatment which the European Court of Human Rights has opted for since the judgment in Zolotukhinin. 

92. Finally, the only question which remains to be answered is whether or not the prior existence of administrative proceedings in which there is a final judgment imposing a penalty precludes the commencement of criminal proceedings, and a possible criminal conviction, on the part of the Member States.

93. Having thus reduced the question, and subject to the essential proviso which I shall add, I believe that Article 50 of the Charter does not currently mean that the prior existence of a final administrative penalty definitively rules out the commencement of criminal proceedings which may lead to a conviction. The proviso which I shall state is that the principle of the prohibition of arbitrariness, which is inseparable from the rule of law (Article 2 TEU), requires national law to enable criminal courts to have the power to take into account, by whatever means, the prior existence of an administrative penalty for the purposes of mitigating the criminal penalty.

94. First of all, there is nothing in the wording of Article 50 of the Charter, as such, which leads to the conclusion that the intention was to prohibit all cases where there is a convergence of the power of the administrative authorities to impose penalties and the power of the criminal courts to do so in respect of the same conduct. In that connection, attention should be drawn to the fact that Article 50 of the Charter uses the adjective ‘criminal’ (‘penal’ in the Spanish version), in contrast to the language used in Article 4 of Protocol No 7 to the ECHR. That is the case of the title of each provision and also, in the Spanish versions of each one, of the reference to the ‘sentencia firme’, which is described as ‘penal’ in the former provision but not in the latter. That difference could be regarded as significant since the provision of the Charter was drafted years after the provision of Protocol No 7.

95. Second, the principle of proportionality and, in any event, the principle of the prohibition of arbitrariness, as derived from the rule of law which results from the common constitutional traditions of the Member States, (45) precludes a criminal court from exercising jurisdiction in a way which completely disregards the fact that the facts before it have already been the subject of an administrative penalty.

96. Accordingly, it is my opinion that Article 50 of the Charter must be interpreted as meaning that it does not preclude the Member States from bringing criminal proceedings relating to facts in respect of which a final penalty has already been imposed in administrative proceedings relating to the same conduct, provided that the criminal court is in a position to take into account the prior existence of an administrative penalty for the purposes of mitigating the punishment to be imposed by it.

c) Article 50 of the Charter applied to the present case

97. At this juncture and in line with what I have proposed so far, I believe that, as Union law currently stands, the only point to examine is whether, under national law, a criminal court is entitled to take into account the prior imposition of a final administrative penalty in order to ensure that the final outcome reached is not disproportionate and does not, in any event, infringe the principle of the prohibition of arbitrariness inherent in the rule of law. 

98. It appears from the case-file that Mr Fransson paid the administrative financial penalties which were imposed on him at the relevant time by the Skatteverket and that those decisions have become final. 
99. In addition, as Mr Fransson’s representative explained at the hearing, his client is currently facing criminal proceedings for offences under Articles 2 and 4 of the Skattebrottslagen, which are punishable by up to six years’ imprisonment. 

100. It does not appear from the case-file that the Swedish legislation explicitly provides for a system of offsetting but the order for reference states that Swedish courts must ‘have regard to’ the previously imposed surcharge ‘in determining the penalty for tax offences’. 

101. Accordingly, it is for the referring court, rather than the Court of Justice, to assess the specific features of the system of offsetting provided for in Swedish law, whether on a legislative level or in the judicial practices of the Swedish courts. If there were an offsetting mechanism enabling the first penalty to be taken into account with mitigating effects on the second penalty, I believe that the holding of a second set of proceedings would not be contrary to Article 50 of the Charter. However, if the criterion used in Swedish law does not permit offsetting in those terms, thereby leaving open the possibility that Mr Fransson would be exposed to a second penalty, it is my view that there would be an infringement of Article 50 of the Charter.
B – The first question
102. By its first question, the Haparanda Tinsgrätt asks the Court about the compatibility with Union law of a criterion laid down in Swedish law, specifically in the case-law of the Swedish Supreme Court, pursuant to which it is a condition for disapplying a Swedish provision which is contrary to the rights laid down in the Charter and the ECHR that there must be clear support in the provisions of the Charter and the ECHR and in the case-law of the European Court of Human Rights.

103. The question, as formulated by the referring court, refers to two distinct matters. The first is the compatibility with Union law of a criterion for the application of the European Convention on Human Rights in so far as it is an international agreement containing rights which constitute general principles of the European Union legal system (Article 6(3) TEU). Second, the referring court asks about the compatibility of that criterion when it is extended to the application of the Charter and, therefore, to Union law. 

1. ‘Clear support’ as a criterion for the application of the European Convention on Human Rights by the national court

104. The Haparanda Tinsgrätt has given details of case-law of the Swedish Supreme Court, according to which, before disapplying a Swedish provision which is incompatible with the European Convention on Human Rights, there must be clear support either in the convention itself or in the case-law of the European Court of Human Rights. The Swedish Supreme Court has applied that condition in a number of cases concerning the issue in this case; in all those cases, it concluded that the case-law of the European Court of Human Rights relating to Article 4 of Protocol No 7 to the ECHR did not provide clear support. However, as I stated at points 75 to 79 of this Opinion, the most recent case-law of the European Court of Human Rights confirms that there is now clear support for Mr Fransson’s claim.

105. The reason for this question from the Haparanda Tinsgrätt is explained by the amendments introduced by the Treaty of Lisbon. It is well known that the wording of Article 6(3) TEU is not the same as that of the old Article 6(2) EU. Before 1 December 2009, Article 6(2) EU stated that the Union ‘shall respect fundamental rights, as guaranteed by the [ECHR]’, whereas the current wording provides that fundamental rights, as guaranteed by the ECHR ‘shall constitute general principles of the Union’s law’. (46) Therefore, the fundamental rights guaranteed by the ECHR have gone from being respected by the Union to constituting general principles of its legal system. That change is important and the referring court seems to believe that the ECHR acquired a new status in Union law in 2009, regardless of whether the Union accedes to it in the future.

106. In the light of the foregoing, since the rights laid down in the ECHR constitute general principles of Union law, it is legitimate for the referring court to question whether Union law precludes a criterion of the kind developed by the Swedish Supreme Court, pursuant to which there must be clear support in order to be able to disapply a national provision which is contrary to the ECHR. 

107. The reply to that question follows from the recent judgment of the Court of Justice in Kamberaj. (47) In that case, the Court was asked whether, when there is a conflict between a provision of domestic law and the ECHR, Article 6(3) TEU obliges the national court to apply the provisions of the ECHR directly and to disapply the incompatible provision of domestic law.

108. After pointing out that Article 6(3) TEU simply reflects the Court’s settled case-law, the Court held that the new wording of the provision does not alter the status of the ECHR in Union law and, therefore, nor does it do so in the legal systems of the Member States. (48) The Court went on to state that, in the same way, Article 6(3) TEU ‘does [not] ... lay down the consequences to be drawn by a national court in case of conflict between the rights guaranteed by that convention and a provision of national law.’ (49)

109. In short, although the rights laid down in the ECHR constitute general principles of Union law, the ECHR as such is not a legal instrument which has been formally incorporated into European Union law. The situation will change when there is compliance with the requirement that the Union must accede to the ECHR, laid down in Article 6(2) TEU. However, as the process of integration currently stands, the criteria for the application of Union law, in particular the principles of direct effect and primacy, cannot be transposed to the ECHR when it is applied by the courts of the Member States. Thus, in accordance with the recent statement of the law in Kamberaj, the Court of Justice cannot carry out an assessment of the ‘clear support’ criterion, as applied by the Swedish Supreme Court to situations relating exclusively to the interpretation and application of the ECHR. 

2. ‘Clear support’ as a criterion for the application of the Charter of Fundamental Rights of the European Union by the national court

110. The Haparanda Tinsgrätt also refers to the application of the ‘clear support’ criterion to the rights protected by the Charter of Fundamental Rights of the European Union, in particular Article 50 thereof. In this instance, the question does not concern the relationship between the ECHR and Union law but rather Union law alone. 

111. Accordingly, it is necessary to ask, as the referring court does, whether, when applying Union law, the requirement of clear support, as laid down by the Swedish Supreme Court, places conditions on the judicial function of the Swedish lower courts such as the Haparanda Tinsgrätt. 

112. According to settled case-law of the Court of Justice, national courts which are called upon, within the exercise of their jurisdiction, to apply provisions of Union law are under a duty to give full effect to those provisions, if necessary refusing of their own motion to apply any conflicting provision of national legislation, without requesting or awaiting the prior setting aside of such provision by legislative or other constitutional means. (50) That reasoning is equally applicable to the national case-law of a higher court which precludes or hinders the full effectiveness of provisions of Union law, such as, in the instant case, the ‘clear support’ requirement laid down in the case-law of the Swedish Supreme Court for the purposes of disapplying a national provision which is incompatible with the Charter.

113. To my mind the ‘clear support’ requirement is not, a priori, an obstacle which precludes or renders excessively difficult the disapplication of a national provision that is incompatible with the Charter. In accordance with the case-law of the Swedish Supreme Court, a declaration of incompatibility of a domestic provision must be preceded by a sufficiently conclusive fundamental right in order for a court to be able to give a ruling in that regard. In short, the ‘clear support’ requirement acts as a requirement that there must be a minimum level of clarity in the wording of the legislation, since otherwise the national court would lack the information necessary to adjudicate on the disputed national provision. It is not controversial to state that before the judgment in Zolotukhin v Russia, the case-law of the European Court of Human Rights suffered from a significant lack of clarity, especially when applied to a situation, such as the Swedish one, which had still not been scrutinised by the European Court of Human Rights and had nothing in common with other cases which had been dealt with by that court.

114. What cannot be accepted under any circumstances is the conversion of the ‘clear support’ requirement into a condition which affects the rigour of the review which national courts normally carry out when they apply Union law. The requirement that a provision which serves as a criterion for assessment must be clear cannot become a requirement pursuant to which the unlawfulness of the national provision must be manifest. In other words, a requirement that the wording of a provision of Union law must be clear cannot serve as a ground for reducing the rigour of the review which national courts conduct when they apply Union law. Otherwise, an excessive burden of proof would lie with parties who claim that a national provision is incompatible with a provision of Union law, which would impede the full effectiveness of directly applicable provisions of Union law. That conclusion is bolstered further, where the requirement of clarity reduces the rigour of the review carried out by the courts solely in relation to Union law but not in relation to purely domestic provisions. In that case, not only would the effectiveness of Union law be undermined but there would also be an infringement of the principle of equivalence, as developed in extensive case-law of the Court. (51)

115. In short, I believe that Union law must be interpreted as meaning that it does not preclude a national court from assessing, prior to disapplying a national provision, whether a provision of the Charter of Fundamental Rights of the Union is clear, provided that that requirement does not hinder the national courts in exercising the powers of interpretation and disapplication assigned to them under Union law.

VII – Conclusion
In the light of the arguments set out in points 48 to 64 of this Opinion, I propose that the Court should declare that it lacks jurisdiction to reply to the questions referred by the Haparanda Tingsrätt. 

In the alternative, in the event that the Court holds that it has jurisdiction to rule on the substance, I propose that the replies to the questions should be as follows:

‘1. In the current state of the process of European integration, Article 50 of the Charter of Fundamental Rights of the European Union must be interpreted as meaning that it does not preclude the Member States from bringing criminal proceedings relating to facts in respect of which a final penalty has already been imposed in administrative proceedings relating to the same conduct, provided that the criminal court is in a position to take into account the prior existence of an administrative penalty for the purposes of mitigating the punishment to be imposed by it.

It falls to the national court to assess whether, in the present case, and in the light of the national provisions which govern the matter, it is necessary to take into account the prior administrative penalty which would mitigate the decision of the criminal court.

2. The Court of Justice lacks jurisdiction to rule on the compatibility with the European Convention on Human Rights of a requirement of Swedish law pursuant to which there must be clear support in order for national courts to disapply a domestic provision.

Union law must be interpreted as meaning that it does not preclude a national court from assessing, prior to disapplying a national provision, whether a provision of the Charter of Fundamental Rights of the Union is clear, provided that that requirement does not hinder the national courts in exercising the powers of interpretation and disapplication assigned to them under Union law.’
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