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The Constitutional Court of Bosnia and Herzegovina, sitting in accordance with Article VI(3)(c) of the Constitution of Bosnia and Herzegovina, Article 17(1)(5), Article 59(2)(2), Article 61(1)(2)(3) and Article 63(1)(4) of the Rules of the Constitutional Court of Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina nos. 60/05, 64/08 and 51/09), in the plenary, composed of the following judges:

Mr. Miodrag Simović, President

Ms. Valerija Galić, Vice-President

Ms. Constance Grewe, Vice-president

Ms. Seada Palavrić, Vice-President

Mr. Tudor Pantiru,

Mr. Mato Tadić, 

Mr. Mirsad Ćeman,

Ms. Margarita Tsatsa-Nikolovska

Mr. Zlatko M. Knežević
Having deliberated on the request of the Cantonal Court in Sarajevo, in case no. U 15/11, at its session held on 30 March 2012, adopted the following

DECISION ON ADMISSIBILITY AND MERITS

The request lodged by the Cantonal Court in Sarajevo is partially granted.  

It is hereby established that the provision of Article 39e paragraphs 3 and 4 of the Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH nos. 27/97, 11/98, 22/99, 27/99, 7/00, 32/01, 61/01, 15/02, 54/04, 36/06, 45/07, 51/07, 72/08, 23/09 and 5/10), in part relating to the determination of compensation, is not in conformity with Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention for the Protection of Human Rights and Fundamental Freedoms. 

The Parliament of the Federation of Bosnia and Herzegovina is ordered, in accordance with Article 63(4) of the Rules of the Constitutional Court of Bosnia and Herzegovina, to bring in line the provision of Article 39e paragraphs 3 and 4 of the Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH nos. 27/97, 11/98, 22/99, 27/99, 7/00, 32/01, 61/01, 15/02, 54/04, 36/06, 45/07, 51/07, 72/08, 23/09 and 5/10), in part relating to the determination of compensation, with Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention for the Protection of Human Rights and Fundamental Freedoms within the period of three months after this decision is published in the Official Gazette of Bosnia and Herzegovina. 

The Parliament of the Federation of Bosnia and Herzegovina is ordered to inform the Constitutional Court of Bosnia and Herzegovina, within the time-limit referred to in the preceding paragraph, about the measures taken to enforce this Decision as required by Article 74(5) of the Rules of the Constitutional Court of Bosnia and Herzegovina.
It is hereby established that the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH, nos. 27/97, 11/98, 22/99, 27/99, 7/00, 32/01, 61/01, 15/02, 54/04, 36/06, 45/07, 51/07, 72/08, 23/09 and 5/10) is in  conformity with Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention for the Protection of Human Rights and Fundamental Freedoms.

The request of the Cantonal Court in Sarajevo for review of the compatibility of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments (Official Gazette of the Federation of BiH nos. 11/98, 38/98, 12/99, 18/99, 27/99, 43/99, 31/01, 56/01, 15/02, 24/03, 29/03 and 81/09) with the Constitution of Bosnia and the European Convention for the Protection of Human Rights and Fundamental Freedoms is rejected as inadmissible for the reason that the Constitutional Court of Bosnia and Herzegovina has already decided the same issue and it does not follow from the allegations and evidence presented in the request that there are grounds for the renewed proceedings.

This Decision shall be published in the Official Gazette of Bosnia and Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina, the Official Gazette of the Republika Srpska and the Official Gazette of the Brčko District of Bosnia and Herzegovina.

REASONING

I.  Introduction

1. On 14 September 2011, the Cantonal Court in Sarajevo - Judge Aida Šabanović, the President of the Court Panel that should adopt a decision on the administrative dispute being conducted before the Cantonal Court in Sarajevo, under no. 09 0 U 001509 07 U,  (“the applicant”), filed a request with the Constitutional Court of Bosnia and Herzegovina ("the Constitutional Court") for review of the compatibility of the provision of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments (Official Gazette of the Federation of BiH, nos. 11/98, 38/98, 12/99, 18/99, 27/99, 43/99, 31/01, 56/01, 15/02, 24/03, 29/03 and 81/09) and the provisions of Article 39a and 39e of the Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH nos. 27/97, 11/98, 22/99, 27/99, 7/00, 32/01, 61/01, 15/02, 54/04, 36/06, 45/07, 51/07, 72/08, 23/09 and 5/10) with Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention for the Protection of Human Rights and Fundamental Freedoms (“the European Convention”).

II. Procedure before the Constitutional Court 

2.
Pursuant to Article 22(1) of the Rules of the Constitutional Court, the Parliament of the Federation of Bosnia and Herzegovina was requested on 28 November 2011 to submit its reply to the appeal.

3.
The Parliament of the Federation of Bosnia and Herzegovina failed to submit its reply to the appeal within the given time-limit.

4.
Pursuant to Article 15(3) of the Rules of the Constitutional Court, the Office of the Agent of the Council of Ministers before the European Court of Human Rights (“Office of the Agent”) was requested to submit the information with regards to the implementation of the Đokić judgment. On 31 January 2012 the Constitutional Court requested the same information to be submitted by the Office of the Government of the Federation of Bosnia and Herzegovina for cooperation and representation before the Constitutional Court (“the Office of the FBiH Government).    


5.
The Office of the Agent submitted its reply on 24 January 2012. The Office of the FBiH Government submitted its reply on 6 February 2012.

III. Request

Allegations stated in the Request

6.
By referring to the provisions of Article VI(3)(c) of the Constitution of Bosnia and Herzegovina, the applicant states that an administrative dispute is conducted before the Cantonal Court in Sarajevo (“the Cantonal Court”) upon the lawsuit of plaintiff Jugoslav Pejčić and plaintiff Sofija Janjić-Pejčić filed on 1 October 2007 against the Ministry for Housing Issues of the Canton of Sarajevo (“the Ministry”) for the purpose of quashing the ruling of the Ministry of 25 May 2007. By the mentioned ruling of the Ministry the complaint of plaintiff Sofija Janjić-Pejčić was dismissed and the said complaint was lodged against the ruling of the Administration for Housing Issues of the Canton of Sarajevo (“the Administration”) of 13 March 2007, whereby the request of plaintiff Jugoslav Pejčić for repossession of the apartment in Dajanli Ibrahimbega Street no. 6/X-63 was dismissed as ill-founded. It is stated that in the course of the proceeding before the Cantonal Court an issue has been raised as to the compatibility of the provisions of the Law on Abandoned Apartments and the Law on Sale of Apartments with Occupancy Right with the Constitution of Bosnia and Herzegovina, the European Convention and its Protocols. In the opinion of the applicant the decision of the Cantonal Court regarding the lawfulness of the challenged acts depends on the resolution of this issue. 

7.
The applicant presented the relevant state of facts which arises from the evidence presented in the course of the administrative proceeding. In particular, plaintiff Jugoslav Pejčić acquired the occupancy right over the apartment in Dajanli Ibrahimbega Str. no. 6/X-63 on the basis of the Contract on use of apartment, of 7 June 1989, which he concluded with the JNA Housing Association. The apartment was previously allocated to him for use on the basis of the Ruling of the Garrison Sarajevo Command of 23 November 1987. It is stated that on 4 March 1992 plaintiff Jugoslav Pejčić entered into the Contract on Purchase of that apartment with the State of SFRY – SSNO - the Military Institution for Managing the JNA Housing Fund. The Contract was signed by both contractual parties and the Armed Forces Attorney-General certified it with his signature and stamp. The entire purchase price due under the Contact was paid on 12 February 1992. Pursuant to the then applicable Decree on Temporary Prohibition of Sale of Apartments, the plaintiff could not register his ownership right in the Land Registry Books.

8.
It is further stated that the plaintiffs, in their capacity as spouses, had been in the possession of the apartment at issue until June 1992, when they left Sarajevo and the apartment at issue together with their children, to go to Požarevac, where the plaintiff was transferred to. After that, both of the plaintiffs remained in the service of the Yugoslav Army. On 8 July 1998, plaintiff Sofija Janjić-Pejčić filed the claim for repossession of the apartment at issue to the administrative body of first instance, while plaintiff Jugoslav Pejčić filed the claim for repossession of the real property with the Commission for Real Property Claims (“the CRPC”) on 6 October 1998. Upon reaching the conclusion to join these two cases together, on 13 March 2007 the Administration adopted the Ruling dismissing the request of the plaintiffs, while, by the challenged Ruling of 25 May 2007, the Ministry dismissed the complaint lodged by plaintiff Sofija Janjić-Pejčić against the first instance ruling. It is further stated that the aforementioned apartment is currently used by the interested party in this administrative dispute, Mr. Alija Milišić, on the basis of the Contract on use of apartment of 29 December 2005.

9.
As to the provisions in respect of which the request for review has been submitted, the applicant states that by application of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments in the present case the lawsuit in this administrative dispute should be dismissed as ill-founded in a view of the fact that the administrative bodies correctly applied the quoted provision to the established facts and dismissed the request for reinstatement into possession of the apartment. Furthermore, pursuant to the relevant provisions of Article 39a and Article 39e of the Law on Sale of Apartments with Occupancy Right, the plaintiffs would not have the right to register the ownership right over the apartment at issue in the land books, but they would only be entitled to the compensation for the funds paid.

10.
In the above context, the applicant states that the issue arises as to the compatibility of the aforementioned provisions with the Constitution of BiH and the European Convention, in particular with Article II(3)(k) of the Constitution of BiH and Article 1 of Protocol No. 1 to the European Convention. It is noted that the Constitutional Court of BiH has already considered the issue of the constitutionality of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments and, in its Decision no. U 83/03 of 22 September 2004, it established that this provision is in conformity with the Constitution of Bosnia and Herzegovina. However, after the adoption of the above Decision, the European Court of Human Rights (“the European Court”), in its decision adopted in the case of Đokić v. Bosnia and Herzegovina of 27 May 2010, considered the implications of application of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments in cases where the occupancy right holder entered into the Contract on purchase of apartment with the former Federal Secretariat for National Defence (“the SSNO“) and within the context of the application of other applicable regulations; in particular, Article 39a and 39e of the Law on Sale of Apartments with Occupancy Right. 

11.
The applicant states that in the case of Đokić v. Bosnia and Herzegovina, the European Court took a position that the Contracts on purchase of military apartments are legally binding (valid) under the national legislation and that such contracts transfer the right of possession over the apartment and the right to be registered as owners to the purchaser and, therefore, they represent the property in terms of Article 1 of Protocol No. 1 to the European Convention. It is further stated that the European Court established that the deprivation of the right to repossession of apartment and the right to registration of the ownership right over the apartment, in accordance with Article 3a of the Law on Cessation and Article 39a of the Law on Sale of Apartments with Occupancy Right, represented an interference with the enjoyment of the right to property under Article 1 of Protocol No. 1 to the European Convention. Such deprivation of property, in the opinion of the European Court, has a legitimate aim as it was performed in the public interest but it does not strike a fair balance between the protection of property and public interest. The European Court holds that the measures taken in that direction, although seemingly unbiased, resulted in a differential treatment of people on the basis of their origin which could not be objectively justified in the modern democratic society. The European Court also sees the lack of a fair balance in the fact that it is not proven that the military apartments which remained at disposal were really used for the accommodation of persons who deserve a protection by the application of these measures; and that in Serbia, where the applicant resides, it is not possible to acquire the right that could be equalized with the occupancy right and that the compensation to which the applicant would have the right under the Law on Sale of Apartments with Occupancy Right (Article 39e paragraphs 3 and 4) is inadequate.

12.
Taking into account such finding of the European Court and given that the facts of the particular case mostly correspond to the facts of the Đokić case, especially regarding the fact that the plaintiff did the same thing as applicant Branimir Đokić and that he also entered into the Contract on purchase of the apartment for which he paid the purchase price, the applicant holds that the requirements are met to lodge the request.

13.
The applicant also submitted the administrative case-file no. 09 0 U 001509 07 U and the following state of facts arises from that case-file.
14.
The apartment situated in Ciglane Street C-5 (the current name of the street is Dajanli Ibrahimbega Street no. 6/X-63 – hereinafter: “the apartment at issue”), which is owned by the SSNO, was allocated to the plaintiff for use on the basis of the Ruling of the Garrison Sarajevo Command, internal no. P-157/II of 23 November 1987.

15.
On the basis of the Ruling on allocation of the apartment, the plaintiff entered into the Contract on use of apartment no. 17-375 of 7 June 1989 with the JNA Housing Association.

16.
On 4 March 1992, plaintiff Jugoslav Pejčić entered into the Contract on purchase of immovable property with the State of SFRY – SSNO – Military Institution for Managing the JNA Housing Fund (“the seller”). The subject of the Contract is the apartment of the JNA Housing Fund. In paragraph 2 of the Contract it is stated that on the day of the conclusion of the contract the price of the apartment shall be 1,178,629.00 dinars. In the following paragraphs of the same article it is stated that the price shall be reduced by the amount of housing contributions, i.e. by the amount of 204,348.00 dinars. Consequently, the total price of the apartment is 613,043.00 dinars. In Article 3 it is stated that the purchaser (plaintiff Jugoslav Pejčić) is under the obligation to pay the entire purchase price within 15 days as of the day the Contract is concluded. The Contract was signed by both contractual parties (the seller and purchaser) and the Armed Forces Attorney-General certified it by his signature and stamp. It follows from the receipt attached to the Contract that on 12 February 1992, plaintiff Jugoslav Pejčić deposited the payment for the apartment in the amount of 400,750.00 dinars and the payment was made into the bank account no. 6081-637-6319 in favour of the Military Institution for Managing the JNA Housing Units “Beograd”. It follows from the receipt dated 12 February 1992 that plaintiff Jugoslav Pejčić, for the purpose of purchasing the apartment, paid the amount of 230,000.00 dinars to the Military Service NBJ Beograd and the payment was made into the bank account no. 60823-620-245.

17.
On 8 July 1998, the plaintiff Sofija Janjić-Pejčić filed the request with the Administration for repossession of the apartment at issue.  On 6 October 1998, plaintiff Jugoslav Pejčić filed the claim with the CRPC for repossession of the apartment at issue.

18.
 As regards the request of plaintiff Sofija Janjić-Pejčić, the Administration held the oral hearing on 10 March 1999. At the hearing, plaintiff Sofija Janjić-Pejčić stated that she and her husband, who was an active military person having a rank of mayor, were transferred and both of them, together with their children, left for Požarevac in June 1992 in an organised manner by way of joining her husband’s military unit. Ever since that day she and her husband (plaintiff Jugoslav Pejčić) have been employed by the Yugoslav Army. The Administration requested plaintiff Sofija Janjić-Pejčić to submit the documents relating to the adult members of her family household who were intending to return to the apartment at issue. 

19.
In this connection, plaintiff Sofija Janjić-Pejčić submitted the marriage certificate dated 3 April 1993 and issued by the Municipality of Požarevac - the Republic of Serbia. In the marriage certificate’s column on the citizenship, it is written that plaintiff Jugoslav Pejčić has the citizenship of the Republic of Serbia and SFRY and that plaintiff Sofija Janjić-Pejčić has the citizenship of the Republic of Macedonia and SFRY.

20.
By its ruling no. 23/3-372-P-1400/98 of 30 December 1999 the Administration dismissed the request of plaintiff Sofija Janjić-Pejčić filed for the purpose of repossession of the apartment. In the course of the proceedings the facts were established regarding the allocation of the apartment and the conclusion of contract on purchase of the apartment. Then, the facts were established as to the status of the plaintiffs in the Yugoslav Army. In this connection, as it is stated in the reasoning of this ruling, it was established that plaintiff Jugoslav Pejčić was an active military person of the former JNY and that he was conferred the rank of the infantry lieutenant colonel and promoted by the Order of the Federal Secretariat for National Defence of SFRY of 31 October 1991 (Official Army Journal no. 27/91), that he was holding that status until 30 April 1991, and that he, according to the citizenship records, was not the citizen of SR BiH as at 30 April 1991. The Administration concluded that neither of the spouses (the plaintiffs) acquired the status of a refugee or a displaced person within the meaning of Article 3a of Law on Cessation of Application of the Law on Abandoned Apartments. Therefore, the request for the repossession of the apartment was dismissed. 

21.
At the request of the Federation Ministry of Defence, the municipal service of the Municipality of Centar of FBiH issued certificate no. 10952/00 of 20 July 2000 from which it follows that plaintiff Jugoslav Pejčić is not registered in the Book of citizens of the Municipality of Centar.

22.
By its ruling no. 27/02-23-563/00 of 21 July 2000 the Ministry dismissed the complaint of plaintiff Sofija Janjić-Pejčić filed against the ruling of the first instance body considering that the Administration acted correctly and lawfully.

23.
By the judgment of the Cantonal Court no. U-735/00 of 7 May 2002 the rulings of the Ministry and Administration were quashed. In the reasoning for the judgment, the Cantonal Court stated that in the renewed proceedings the facts should be established as to whether plaintiff Sofija Janjić-Pejčić was in the factual possession of the apartment as at 30 April 1991 and whether that apartment was her home within the meaning of the provision of Article 8 of the European Convention. 

24.
In its Conclusion no. 23/1-372-1400/98 of 24 June 2005 the Administration merged the claims of plaintiffs, Ms. Sofija Janjić-Pejčić and Mr. Jugoslav Pejčić (the spouses), filed for the repossession of the apartment as both claims are based on the same factual and legal ground. 

25.
In the renewed proceeding, the Administration issued ruling no. 23/1-372-1400/98 of 13 March 2007, which was upheld by the ruling of the Ministry no. 27/02-23-5173/07 of 25 May 2007, whereby the claim of plaintiff Jugoslav Pejčić for the repossession was dismissed as ill-founded. It was further stated that the Administration was tasked with establishing the facts as to whether the plaintiffs were factually in the possession of the apartment at issue and whether that apartment was their “home” within the meaning of Article 8 of the European Convention. In this regard, the Administration conducted the proceedings and established the facts relating to the allocation of the apartment and conclusion of the contract on purchase of the apartment at issue. As to the fact relating to factual possession of the apartment, the Administration indisputably established that the plaintiffs were in the possession of the apartment at issue as on 30 April 1991 and that the apartment at issue was their “home” within the meaning of Article 8 of the European Convention.  However, as it was further stated, by inspecting the copy of the Official Army Journal no. 18 of 12 August 2002, page 380, it was established that under an extraordinary procedure and upon the Order of the Chief of the General Staff of the Yugoslav Army dated 16 June 2002, plaintiff Jugoslav Pejčić was promoted and conferred the rank of infantry colonel. In this connection, it is further stated that Article 3 of the Law on Cessation of Application of the Law on Abandoned Apartments regulates the right to repossession of apartments by the occupancy right holders of the apartments declared abandoned (with precisely defined exceptions). It is further stated that the amended provision of Article 3a of that Law, which entered into effect on 1 July 2003, moved the time limit from 30 April 1991 to 19 May 1992. In other words, that was the day when the JNA withdrew from the territory of Bosnia and Herzegovina. An exception applies to persons who were approved the return in their capacity as refugees or who were provided another form of protection corresponding to that status in any of the countries of the former SFRY. Taking into account that after 19 May 1992 the plaintiffs remained in the service of the armed forces outside the territory of BiH, in which case plaintiff Jugoslav Pejčić served as military person and plaintiff Sofija Janjić-Pejčić served as civilian person in the Yugoslav Army and that they did not acquire the status of refugee or displaced person within the meaning of Article 3a paragraph 1 of the Law on Cessation of Application of the Law on Abandoned Apartments, it was decided that their claim for repossession of the apartment at issue was to be dismissed as ill-founded. The Administration found that the allegations relating to the contract on purchase of the apartment are irrelevant when it comes to the resolution of this administrative matter given the fact that, pursuant to Article 39e paragraph 2 of the Law on Sale of Apartments with Occupancy Rights, the right holder referred to in the purchase contract who remained in service of armed forces outside the territory of Bosnia and Herzegovina, instead of being granted the right to register his/her ownership, is entitled to the compensation which is to be paid by the Federation in accordance with Article 18 of the mentioned Law.   

26.
In the reasoning of the Ministry’s ruling it is stated that it follows from the state of facts established in the course of the first instance proceedings and corroborated by the relevant evidence in the case-file that the plaintiffs cannot be considered the refugees and that they are the persons who remained in the service of the Armed Force of the Yugoslav Army after 19 May 1992. They were not approved the status of refugees or another form of protection corresponding to that status in some of the countries outside the former SFRY before 14 December 1995. The first instance ruling was issued, as it was concluded, by application of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments.

27.
On 3 October 2007 both plaintiffs initiated an administrative dispute before the Cantonal Court. In their claim they sought that the rulings of the Ministry and Administration be quashed and that that plaintiff Jugoslav Pejčić be granted the repossession of the apartment, in which case the competent authorities of the Federation of BiH shall undertake to make it possible for him to register his ownership right. 

28.
On 31 March 2008 the Ministry, in its capacity as defendant, submitted its written reply to be placed in the court case-file. On 28 August 2009, Mr. Alija Milišić, in his capacity as interested party, filed a request with the Cantonal Court for participating in the proceedings. He attached the ruling of the Federation Ministry of Defence dated 28 December 2005, from which it follows that he was allocated the apartment for use upon his being retired with the rank of mayor of the Army of the Federation of BiH. After that, he concluded the contract on use of the apartment with the Joint Command of the Army of the Federation of BiH.

29.
By its ruling no. 09 0 U 001509 07 U of 26 August 2011 the Cantonal Court terminated the proceedings for the resolution of this administrative dispute until the completion of the proceedings pending before the Constitutional Court of Bosnia and Herzegovina.


IV. Relevant Law

30.  
The Law on Securing Housing for the JNA which was applied during the relevant period in the territory of the Republic of BiH (Official Gazette of the SFRY no. 84/90), as relevant, reads:

Article 1

This Law shall regulate the housing needs of [...] civilian members of the Yugoslav National Army (“JNA”) [...]

Article 9

Active military and civilian personnel of the JNA shall satisfy their personal or family housing needs through their own funds by construction, purchase and buying of an apartment. [...]

(…)

Article 20

(1) The holder of an occupancy right residing in an apartment of the JNA Housing Fund may purchase the apartment on the basis of a contract made with the authority responsible for the apartment. [...]

(…)

Article 21

(1) The purchase price for an apartment owned by the JNA Housing Fund shall be determined on the basis of the apartment’s re-assessed construction value, its quality, equipment, location and other similar factors. The price thus determined shall be reduced by the amortisation of the apartment, but not more than 50% of the total amount of amortisation.

(2) When an apartment owned by the JNA Housing Fund is purchased by active military or civilian personnel of the JNA, the purchase price referred to in paragraph 1 of this Article shall be reduced by

1) the adjusted (re-assessed) amount of the costs of construction land and improvement of construction land;

2) the adjusted (re-assessed) amount of the monthly contributions paid to the JNA Housing Fund for the person for whom the apartment is purchased, i.e. for a member of his/her family household who is in active service with the JNA and who is satisfying his/her housing needs together with that person, if it is more favourable to him/her. The reassessment shall be made in accordance with growth in personal income of the person for whom the contributions were paid for the relevant period. [...]

Article 23

Any person who purchases an apartment shall be obliged to file, within 30 days starting from the day on which a purchase contract has been concluded, a request for registration of the right to property and mortgage or other entries in the land books, i.e. in other public registers of real property or rights thereto.
Members of the family household of the purchaser of the apartment shall be entitled to live in that apartment in accordance with the law.
31.
The Law on Cessation of Application of the Law on Abandoned Apartments (Official Gazette of the FBiH nos. 11/98, 38/98, 12/99, 18/99, 27/99, 43/99, 31/01, 56/01, 15/02, 24/03, 29/03 and 81/09), in the relevant part, reads:

Article 3(1) and (2)

The occupancy right holder of an apartment declared abandoned or a member of his/her household as defined in Article 6 of the ZOSO (hereinafter the "occupancy right holder") shall have the right to return in accordance with Annex 7 of the General Framework Agreement for Peace in Bosnia and Herzegovina.

Paragraph 1 of this Article shall be applied only to those occupancy right holders who have the right to return to their homes of origin under Annex 7, Article 1 of the General Framework Agreement for Peace in Bosnia and Herzegovina. Persons who have left their apartments between 30 April 1991 and 4 April 1998 shall be considered to be refugees and displaced persons under Annex 7 of the General Framework Agreement for Peace in Bosnia and Herzegovina.

Article 3a

As an exception to Article 3(1) and (2) of this Law, regarding apartments declared abandoned on the territory of the Federation of Bosnia and Herzegovina, at the disposal of the Federation Ministry of Defence, the occupancy right holder shall not be considered a refugee nor have a right to repossess the apartment if after May 19, 1992 s/he remained in active service as a military or civilian personnel of any armed forces outside the territory of Bosnia and Herzegovina, unless s/he had residence approved to him or her in the capacity of a refugee, or other equivalent protective status, in a country outside the Former SFRJ before 14December 1995.

A holder of an occupancy right from paragraph 1 of this Article will not be considered a refugee or have a right to repossess the apartment in the Federation of Bosnia and Herzegovina, if s/he has acquired another occupancy right or other equivalent right from the same housing fund of former JNA or newly-established funds of armed forces of states created on the territory of former SFRY

32.
The Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH nos. 27/97, 11/98, 22/99, 27/99, 7/00, 32/01, 61/01, 15/02, 54/04, 36/06, 45/07, 51/07, 72/08, 23/09 and 5/10) as relevant, reads:

Article 16

The price of an apartment shall be defined by contract, depending on:

-   
the value of the apartment established in accordance with Article 18 of this Law;

- 
 amount of funds of the occupancy right holder which he invested in the apartment;

-  
depreciation of the apartment;

- 
level of war damage which the occupancy right holder repaired, or which is to be repaired;

-  
discounts recognised belonging to the purchaser.

Article 17

The price of the apartment shall be fixed on the basis of the value of the apartment as defined by Articles 18 to 21 of this Law and reductions as defined by Articles 21 to 24 of this Law, and shall be calculated in DM.

Article 18

The value of the apartment shall consist of the construction value of the apartment, corrected by apartment’s location coefficient.

The construction value of an apartment shall be 600 DM per m2.

Apartment’s location coefficient shall be established by the competent Cantonal Government within the range from 0.80 to 1.20 depending the area of the settlement where the apartment is located, infrastructure support to the settlement, floor and other relevant facts.

Article 19

Upon the request of the purchaser, the value of the apartment shall be reduced by the amount of personal funds invested or which need to be invested in the apartment by the purchaser, as follows:

- 
non-refunded funds he/she invested as his/her own share for the purposes of acquiring occupancy rights;

- 
the funds not paid in the name of compensation for dispossessed property to the holder of occupancy rights for the purpose of acquiring occupancy rights;

-  
funds with which the holder of occupancy rights removed war damage.
The amount of invested funds shall be defined on the basis of documentation or the estimate of the expert witness of civil engineering profession.

The amount of invested or needed funds from paragraph 1, line 3 of this Article shall be

recognised to the purchaser in the amount not exceeding 30% of the construction value.

Article 20

The value of an apartment defined on the basis of Articles 18 and 19 of this Law shall be reduced on the basis of depreciation at the rate of 1% per year, and not more than up to 60%.

The price of garage shall be defined in the manner from paragraph 1 of this Article, provided that the purchaser does not have the right to reductions, and that he shall be obliged to pay the price of garage in full even in case when the apartment is paid by instalments.

Article 21

The purchaser shall be given a personal reduction of price of the apartment determined in accordance with Article 20 of this Law, in the amount of 1% per full year of service with domestic legal or physical persons, including years of service with legal and physical persons from area of SFRY until 6 April 1992.

Reduction based on years of service of spouses defined in paragraph 1 of this Article shall be calculated cumulatively and up to 75%.

The beneficiary of family pension who is a purchaser, shall also be recognised a reduction of price of the apartment based on the years of service of the deceased holder of occupancy right.

Article 22

The purchaser of an apartment shall be recognised a reduction of price of the apartment determined in accordance with Article 21 of this Law, as follows:
- 0.25% for every month spent in the RBH Army, Croat Council of Defence or Police (hereinafter: the Armed Force).
- 0.12% for every month spent under a working duty and in the unit of Civil Protection during the state of war.

Article 23

Purchasers of apartments who are war victims shall be entitled to a special reduction of the value of the apartment determined in accordance with Articles 19 to 22 of this Law, as follows:

(...)
Article 27

The ownership right to an apartment shall be acquired upon the registration in the Land Register.

Article 39

A holder of rights from a purchase contract concluded with the former SSNO on the basis of the Law on Securing Housing for the JNA (Official Gazette of SFRY, no. 84/90) and bylaws adopted for its implementation, for apartments at the disposal of Federation Ministry of Defence, who concluded a written contract on purchase for the apartment before 6 April 1992 and handed it over to the relevant tax office for verification, and if the sale price was established in accordance with the laws in force at the moment of concluding the contract, and if he or she paid the price in full within the contractual deadlines, is deemed to have concluded a legally binding contract.

Article 39a

If the occupancy right holder of an apartment at the disposal of the Federation Ministry of Defence uses the apartment legally and he or she entered into a legally binding contract on purchase of the apartment with the Federal Secretariat for National Defence (SSNO) before 6 April 1992 in accordance with the Laws referred to in Article 39 of this Law, the Federation Ministry of Defence shall issue an order for the registration of the occupancy right holder as the owner of the apartment with the competent court. 

Article 39e

A holder of rights  from a purchase contract who concluded a legally binding contract as defined by Article 39, paragraph 1 of this Law, and who has abandoned his or her apartment in the Federation of Bosnia and Herzegovina and afterwards obtained a new occupancy right, or a corresponding right from the same housing stock or a newly established housing stock of armed forces of states created in the territory of the former Yugoslavia, loses rights to his or her previous pre-war apartment by obtaining the new apartment, and the relevant purchase contract shall be terminated, and he or she is not entitled to register his or her ownership to the apartment.

Instead of the right to registration of the ownership, a holder of the rights referred to in the purchase contract under paragraph (1) of this Article shall be entitled to the compensation referred to under paragraph (3) of this article
A holder of rights from purchase contract who concluded a legally binding contract from Article 39, paragraph 1 of the Law, and who remained in armed forces after 14 December 1995 outside of the territory of Bosnia and Herzegovina, and who afterwards has not obtained a new occupancy right or a corresponding right, instead of being entitled to  registration of the ownership right upon the conclusion of the contract, shall be entitled to the compensation from the Federation of Bosnia and Herzegovina in the amount paid in accordance with the purchase contract and increased by ‘a vista’ interest rate. 
A holder of rights from a purchase contract who concluded a legally binding contract as defined by Article 39, paragraph 1 of this Law, and whose current user concluded a contract on use or purchase contract, instead of being entitled to registration of the ownership right, shall be entitled to the compensation from the Federation of Bosnia and Herzegovina determined in the manner set forth in paragraph 2 of this Article, with the exception of the holder of rights from a purchase contract as defined in paragraph 1 of this Article.

33.
The Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH, no. 54/04), as relevant, reads: 

Article 1

In the Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH, nos. 27/97, 11/98, 22/99, 27/99, 7/00, 32/01 and 15/02, Article 39 is amended and reads as follows: 
A holder of rights from a purchase contract concluded with the former SSNO on the basis of the Law on Securing Housing for the JNA (Official Gazette of SFRY, no. 84/90) and bylaws adopted for its implementation, for apartments at the disposal of Federation Ministry of Defence, who concluded a written contract on purchase for the apartment before 6 May 1992 and handed it over to the relevant tax office for verification, and if the sale price was established in accordance with the law in force at the moment of concluding the contract, and if he or she paid the price in full within the contractual deadlines, is deemed to have concluded a legally binding contract.

Article 2

Article 39e is amended and reads as follows:

A holder of rights from a purchase contract who concluded a legally binding contract as defined by Article 39, paragraph 1 of this Law, and who has abandoned his or her apartment in the Federation of Bosnia and Herzegovina and afterwards obtained a new occupancy right, or a corresponding right from the same housing stock or a newly established housing stock of armed forces of states created in the territory of the former Yugoslavia, loses rights to his or her previous pre-war apartment by obtaining the new apartment, and the relevant purchase contract shall be terminated, and he or she is not entitled to register his or her ownership to the apartment.

A holder of rights from purchase contract who concluded a legally binding contract from Article 39, paragraph 1 of the Law, and who remained in armed forces after 14 December 1995 outside of the territory of Bosnia and Herzegovina, and who afterwards has not obtained a new occupancy right or a corresponding right, instead of being entitled to register his or her ownership right from the concluded contract, has a right to compensation from the Federation of BiH determined in accordance with Article 18 of this Law, reduced for depreciation.

A holder of rights from a purchase contract who concluded a legally binding contract as defined by Article 39, paragraph 1 of this Law, and whose current user concluded a contract on use or purchase contract in accordance with valid legal provisions, instead of being entitled to  register his or her ownership right from the concluded contract, has a right to compensation from the Federation of Bosnia and Herzegovina determined in the manner set forth in paragraph 2 of this Article, with the exception of the holder of rights from a purchase contract as defined in paragraph 1 of this Article.
(Note: the revised text of the relevant provisions of the Law on Cessation of Application of the Law on Abandoned Apartments and the Law on Sale of Apartments with Occupancy Right has been prepared only for the purpose of this decision).
34.
Decision of the Constitutional Court on Admissibility and Merits no. U 83/03
In Decision U 83/03 the relevant parts read as follows:
In the introductory part of chapter “Merits”, the Constitutional Court stated as follows: In order to be able to examine the contested Article 3a, the Constitutional Court must first define the scope of the provisions at issue. It is clear from the wording of Article 3 paras 1 and 2 and Article 3a that the contested provisions concern only "occupancy right holders". Article 3a is an exception to Article 3 of the Law, which enables the "occupancy right holder of an apartment declared abandoned or a member of his/her household" to return "to their homes of origin" provided that they "have left their apartments between 30 April 1991 and 4 April 1998". If this condition is met, they have to be automatically considered "to be refugees and displaced persons under Annex 7 of the General Framework Agreement for Peace in Bosnia and Herzegovina", and therefore they have the right to return.
It follows that the Constitutional Court is obliged to answer the following three questions. Firstly, do the occupancy rights in respect of the JNA’s apartments constitute ‘possessions’ within the meaning of Article 1 of Protocol No. 1 to the European Convention? Secondly, if they are possessions, does the contested Article 3a interfere with them so as to engage Article 1 of Protocol No. 1 to the European Convention? Thirdly, if Article 1 of Protocol No. 1 to the European Convention is engaged, is the interference justified under that Article?

While answering the question as to whether the occupancy right is a possession within the meaning of Article 1 of Protocol No. to the European Convention, the Constitutional Court stated as follows: The Constitutional Court recalls its jurisprudence regarding the occupancy right. The term ‘possession’ includes a wide range of proprietary interests intended to be protected (see former European Commission for Human Rights, the Wiggins v. the United Kingdom judgment, No. 7456/76, Decisions and Reports (DR) 13, paras 40-46, (1978)) representing an economic value. The notion of ‘possession’ has an autonomous approach and the demonstration of an established economic interest by an appellant may be sufficient to establish a right protected by the European Convention whereby the question whether this proprietary interest is acknowledged as a legal right in the national legal system is not of importance (see European Court of Human Rights, the Tre Traktörer Aktiebolag v. Sweden judgment of 7 July 1989, Series A no. 159, paragraph 53). The Constitutional Court has established on several occasions in its present case law that the occupancy right might be considered as ‘possession’ within the meaning of Article 1 of Protocol No. 1 to the European Convention due to the fact that "an occupancy right entails, inter alia, the right to use an apartment undisturbed and permanently, the possibility for cohabiting members of the holder’s household to obtain the occupancy right after the holder’s death or after the termination of the latter’s occupancy right on other grounds and automatic obtaining by the holder’s cohabiting spouse of a joint occupancy right. The Constitutional Court therefore finds that the appellant’s occupancy right over his apartment constitutes a `possession’ in the sense of Article 1 of Protocol No. 1 to the Convention" (see Constitutional Court, Decision No. U 6/98 of 24 September 1999, published in the Official Gazette of Bosnia and Herzegovina No. 20/99).
While answering the question as to whether Article 3a of the challenged Law interferes with the right to peaceful enjoyment of possessions, the Constitutional Court stated as follows: The effect of Article 3a is to prevent the occupancy right holders who do not meet the conditions laid down in this Article from being reinstated to their pre-war apartments. Therefore, this Article continuously deprives the occupancy right holders who are affected by the Law of their right to enjoy their possessions. It is accordingly necessary for the Constitutional Court to consider whether these deprivations are justified under Article 1 of Protocol No. 1 of the European Convention as being provided for by law and in the public interest.

While answering the question as to whether the interference is justified, the Constitutional Court stated as follows:  Any interference with the right pursuant to either the second or third rules must be provided for by law, it must pursue a legitimate aim and it must strike a fair balance between the right of the right holder and the public and general interest. In other words, to be justified, interference must not only be imposed by a legal provision which meets the requirements of the rule of law and serves a legitimate aim in the public interest but must also maintain a reasonable relationship of proportionality between the means employed and the aim sought to be realized. In particular, the interference with the right must not go beyond than necessary to achieve the legitimate aim, and occupancy right holders must not be subject to arbitrary treatment, or required to bear an excessive burden in pursuit of the legitimate aim.
- Interference is lawful only if the law, which is the basis of the interference, is: (a) adequately accessible to the citizens; (b) precise so as to enable the citizen to regulate his conduct, (c) in accordance with the rule of law so that the legal discretion granted to the executive is not expressed in terms of an unfettered power, i.e. the law must give to the individual adequate protection against arbitrary interference (see, the European Court of Human Rights, the Sunday Times judgment of 26 April 1979, Series A No. 30, para 49; the Malone judgment of 2 August 1984, Series A no. 82, paragraphs 67-68). 
The Constitutional Court concludes that the Law on Cessation of the Application of the Law on Abandoned Apartments meets the standards in terms of the European Convention (see also the decision of the Human Rights Chamber, M.P. and others, CH/02/8202, paragraphs 144 ff).
While answering the question as to whether the interference is in the public interest, the Constitutional Court stated as follows: Firstly, the Law is aimed at correcting inequalities that existed between the occupancy right holders over the JNA apartments and all other occupancy right holders. In other words, the FBiH followed the principle which had existed in the former SFRY according to which a person "may have an occupancy right over one apartment only" (Article 12 of the Law on Housing Relations). Secondly, the aim is to free scarce housing space for former soldiers of the Army of the Republic of Bosnia and Herzegovina and their families or persons who were forced to leave their homes due to the war hostilities (see the Chamber’s decision, M.P. and others, CH/02/8202, para 150).

The first aim of the authorities to preserve the housing resources and give priority in the allocation of apartments to members of its own army, war veterans and other persons in housing need, could in some circumstances advance a strong public interest. Although an aim which is in the public interest may cease to be legitimate if it is pursued in a way that discriminates unjustifiably between classes of people, this is a matter which primarily relates to the manner in which the aim is pursued rather than the inherent legitimacy of the aim. This will be considered in relation to proportionality in paragraph 58 below. The second aim of the authorities, putting all holders of occupancy rights on an equal footing as regards their occupancy rights, might be regarded as a  legitimate one (see also the Chamber’s decision Medan and others, CH/96/3, para 36). It encompasses the constitutional principle of equality under Article II(4) of the Constitution of Bosnia and Herzegovina and the principle of general welfare under sub-paragraph 4 of the Preamble to the Constitution of Bosnia and Herzegovina.

The question that remains to be examined is whether Article 3a of the contested Law pursues these aims. The first paragraph of Article 3a serves the first of those aims (allowing housing resources to be applied for the benefit of those with a priority need in Bosnia and Herzegovina) by increasing the number of apartments which are available for that purpose. The second paragraph of Article 3a pursues both that aim and the second aim – equality of treatment of occupancy right holders.

The Constitutional Court therefore concludes that both paragraphs of Article 3a of the Law must be regarded as serving legitimate aims.

While answering the question as to whether Article 3a of the Law strikes a fair balance between the rights of the right holders and the public interest (proportionality), the Constitutional Court stated as follows: The Constitutional Court must particularly consider two questions. Firstly, does the interference with the rights go beyond than necessary to achieve a legitimate aim? Secondly, does the first paragraph of Article 3a subject any of the occupancy right holders to arbitrarily unfavourable treatment compared to others, so that they are required to bear an excessive burden in pursuit of the legitimate aim concerned? 
In view of the severity of the housing shortage and of economic constraints in Bosnia and Herzegovina, as well as difficulties in deciding how to allocate housing resources to a large number of people who need it, including those who currently occupy apartments in accordance with the contested Law, the Constitutional Court requires firm evidence to rest assured that the position of the legislator has exceeded its limits of discretionary powers in deciding what is necessary in order to address a very serious social problem. The Constitutional Court is particularly cautious in determining that an institution has exceeded its limits of discretionary powers with regard to the necessity for a measure (which is in some ways analogous in national law to the "margin of appreciation" which is sometimes allowed to the states in public international law under the jurisprudence of the European Court of Human Rights) where, as in this case, the issue is one with significant economic ramifications, the rights of the current occupants of the apartments as well as those of former occupants are affected, the solution being attained by a democratic legislation after a full-scale debate that included examination of the law by the Legislative-Legal Commission of the Parliament.

Bearing these factors in mind, the Constitutional Court concludes that it has not been established that the legislator interfered with the rights more than can be reasonably considered to be necessary in pursuance of a legitimate aim.
As to the proportionality of paragraph 1 of the contested Article 3a of the Law, the Constitutional Court stated as follows: The first paragraph of the amended version of Article 3a avoids confrontation with several problems which led the Chamber to take the view that the earlier version violated rights under the European Convention. For instance, the amended version does not discriminate on the ground of a person’s citizenship records. It does, of course, discriminate on the ground of armed forces in which the person served after 19 May 1992. According to the Constitutional Court, that is a ground which may be an objective justification for differential treatment. On 19 May 1992 the JNA withdrew from the territory of Bosnia and Herzegovina pursuant to a UN Security Council Resolution (UN Doc. S/RES/752 (1992) of 15 May 1992) and the Government of the Republic of Bosnia and Herzegovina assumed control over the territory of Bosnia and Herzegovina. From that date, a person serving in the armed forces of another country could be regarded as having no duty of loyalty towards the Republic of Bosnia and Herzegovina. If the armed forces belonged to a country on territory within the area of the former SFRY and that country and the Republic of Bosnia and Herzegovina came to be in a state of war with each other, it could be concluded that the Republic of Bosnia and Herzegovina no longer had any duty of protection towards that person. Although the FBiH did not explain why such military service should result in the loss of a person’s occupancy right, the Constitutional Court considers that the cessation of the obligations of a resident’s loyalty to the state in which he or she resides and the state’s obligation to protect and advance the welfare of its residents, can provide a rational and objective justification for adoption of a measure which treats people differently on that ground. 

When considering whether the amended version of Article 3a interferes in an arbitrary or excessive manner with the rights of occupancy right holders, the Constitutional Court considers that the following factors also bear relevance. Firstly, the amended form of Article 3a does not affect those people who had already purchased the apartments. Secondly, it does not affect people who were recognized by a country outside the territory of the former SFRY as having the protected status of, or equivalent to, refugees or displaced persons. Thirdly, other people now occupy the apartments and would claim occupancy rights over them. From the point of view of legal certainty, under Article I(2) of the Constitution of Bosnia and Herzegovina, repossession of the apartments would cause many legal uncertainties and clear and practical difficulties.

The Constitutional Court therefore considers that Article 3a paragraph 1 of the Law strikes a fair balance between the rights of occupancy right holders and the public interest
As to the proportionality of paragraph 2 of the contested Article 3a of the Law, the Constitutional Court stated as follows: The Constitutional Court concludes that taking account of certain circumstances relating a person’s situation in another country on the territory of the former SFRY, such as the fact that the person has an occupancy right in that country, can be regarded not merely as being proportionate to the aim of protecting scarce housing resources and advancing equality but (in current economic circumstances) as being essential if the housing needs of all those who are particularly vulnerable and needy are to be adequately addressed within a reasonable time. The Constitutional Court therefore concludes that the interference with the right to peaceful enjoyment of possessions as established by the second paragraph of the contested Article 3a, is not necessarily disproportionate to its legitimate aims.

As to a part of the decision relating to the result of the Constitutional Court's assessment of Article 3a, the Constitutional Court stated as follows: In the light of the factors considered above, the Constitutional Court reached the conclusion that both paragraphs of the contested Article 3a, evaluated abstractly, can be said to pursue a legitimate aim and do not interfere with rights in the manner which is arbitrary or which imposes an excessive burden on individuals having regard to the rights and interests of other individuals and the general public interest. Article 3a interferes with the right of certain groups of people to peaceful enjoyment of their possessions, namely occupancy rights over apartments in Bosnia and Herzegovina, but the interference can be justified by the circumstances currently prevailing in Bosnia and Herzegovina and is in accordance with the law and proportionate to the strong and legitimate public interests. The Constitutional Court therefore concludes that the contested Article 3a of the Law is consistent with Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article No. 1 to the European Convention.

35.
The Judgment of the European Court of Human Rights in the case of Đokić against Bosnia and Herzegovina, of 27 May 2010, so far as relevant, reads as follows:
As to the part relating to the procedure and facts, the Constitutional Court has noted as follows: The case is about the applicant's failed attempts, despite a legally valid purchase contract, to repossess his pre-war flat and to register his title. 

On 6 January 1991 the JNA members were offered the opportunity to purchase their flats at a discount on their market value (see the Military Flats Act 1990). On 18 February 1992 Bosnia and Herzegovina put on hold the sale of military flats on its territory (see the Suspension on the Sale of Flats Decree 1992). The Decree was respected in what is today the Federation of Bosnia and Herzegovina, and those who had purchased military flats located in that Entity could not register their ownership and remained, strictly speaking, occupancy right holders (a purchase contract does not of itself transfer title to the buyer under domestic law);

On 17 August 1998 the applicant made an application for the restitution of his flat in Sarajevo. On 30 March 2000 his application was rejected pursuant to section 3a of the Restitution of Flats Act 1998. On 12 November 2002 the competent housing authorities refused once again the applicant's application for restitution pursuant to section 3a of the Restitution of Flats Act 1998;
At present, people falling into those categories are only entitled to the refund of the amount paid for their flats in 1991/92 plus interest at the rate applicable to overnight deposit. Previously the compensation was calculated differently: the value of a flat was to first be calculated at a rate of approximately EUR 300 per square meter, the age of the flat was to then be taken into consideration with the depreciation of 1% of its value for each year.

As to the part relating to the admissibility, the European Court stated as follows: The Court emphasizes that the concept of “possessions” has an autonomous meaning which is independent from the formal classification in domestic law and that the issue that needs to be examined is whether the circumstances of a case, considered as a whole, conferred on the applicant title to a substantive interest protected by Article 1 of Protocol No. 1 (see Former King of Greece and Others v. Greece [GC], no. 25701/94, § 60, ECHR 2000-XII).
As to the part relating to the merits, the nature of the interference, the European Court has noted as follows: The complexity of the legal situation in the present case prevents its being classified in a precise category: on the one hand, the impugned purchase contract is regarded as legally valid and, on the other hand, the applicant is unable to have his flat restored to him and to be registered as its owner pursuant to that contract. While this situation resembles a de facto expropriation, the Court does not consider it necessary to rule on whether the second sentence of the first paragraph of Article 1 applies in this case. As noted above, the situation envisaged in the second sentence of the first paragraph of Article 1 is only a particular instance of interference with the right to peaceful enjoyment of property as guaranteed by the general rule set forth in the first sentence. The Court therefore considers that it should examine the situation complained of in the light of that general rule.

As to the aim of the interference, the European Court of Human Rights, has noted as follows: a taking of property executed in pursuance of legitimate social, economic or other policies may be in “in the public interest”, even if the community at large has no direct use or enjoyment of the property taken. In the present case, the Court is prepared to accept that the contested measures were aimed at enhancing social justice, as maintained by the respondent Government, and that they thus pursue a legitimate aim. 
As to the question whether there was a fair balance, the European Court has noted: An interference with the peaceful enjoyment of possessions must strike a fair balance between the protection of property and the requirements of the public interest. While it is true that States enjoy a wide margin of appreciation in this sphere, the Court nonetheless considers that a fair balance has not been struck in the present case for the following reasons.

To begin with, the Court is aware of the fact that Sarajevo, where most military flats are situated, was subjected to blockades, day-to-day shelling and sniping throughout the war). There is also much evidence of direct and indirect participation by the VJ forces in military operations in Bosnia and Herzegovina. This explains strong local opposition to the return to their pre-war homes of those who served in the VJ forces, but it does not justify it. In this regard, the Court notes that there is no indication that the applicant participated, as part of the VJ forces, in any military operations in Bosnia and Herzegovina, let alone in any war crimes. He is treated differently merely because of his service in those forces. It is well known that the nature of the recent war in Bosnia and Herzegovina was such that service in certain armed forces was to a large extent indicative of one's ethnic origin. The ARBH forces, loyal to the central authorities of Bosnia and Herzegovina were, despite some notable exceptions, mostly made up of Bosniacs. The same is true for the HVO (mostly made up of Croats) and VRS forces (mostly made up of Serbs). Similar patterns are noted in the neighbouring countries. Accordingly, the contested measures, although apparently neutral, have the effect of treating people differently on the ground of their ethnic origin. The Court has held in comparable situations that, as a matter of principle, no difference in treatment which is based exclusively or to a decisive extent on a person's ethnic origin is capable of being objectively justified in a contemporary democratic society. 

Secondly, the respondent Government argued that the contested measures were justified in view of the scarce housing space and a pressing need to accommodate destitute members of the ARBH forces and their families in the aftermath of the 1992-95 war. However, they have failed to demonstrate that thus freed housing space was indeed used to accommodate those who were deserving of protection. Neither the statistics provided by the respondent Government within the context of this case nor those to which the Constitutional Court of Bosnia and Herzegovina referred in its decision U 83/03 of 22 September 2004, § 21, are of any assistance. They simply confirmed that most military flats were allocated to war veterans, war invalids and families of killed members of the ARBH forces, without indicating their housing situation or their income. Moreover, according to reliable reports, many high-ranking officials whose housing needs had otherwise been met were nevertheless allocated military flats.

Thirdly, as regards the possibility for the applicant to acquire a tenancy right in Serbia, it is noted that he has not been allocated a flat. In addition, he can only acquire a tenancy right of limited duration, which the Supreme Court of the Federation of Bosnia and Herzegovina does not consider to be equivalent to occupancy right for the purposes of the restitution legislation.

Fourthly, the Court has not overlooked the fact that the Privatisation of Flats Act 1997 envisages compensation. The respondent Government assessed that the applicant should receive around EUR 10,750, but they based their assessment on criteria which were no longer in force. Since 11 July 2006 the applicant has only been entitled to a refund of the amount actually paid for the flat plus interest at the rate applicable to overnight deposits (that is, less than EUR 3,500). The Court agrees with the respondent Government that Article 1 of Protocol No. 1 does not guarantee a right to full compensation in all circumstances, but neither of the amounts mentioned above is reasonably related to the market value of the impugned flat. While it is true that even a total lack of compensation can be regarded as justifiable under Article 1 of Protocol No. 1 in exceptional circumstances, the Court does not consider the circumstances of the present case to be such. 
Lastly, the Court has noted that, strictly speaking, the applicant is neither a refugee (because of his Serbian nationality) nor an internally displaced person (because he left the territory of Bosnia and Herzegovina). While it is true that international principles on housing and property restitution for refugees and displaced persons apply equally to “other similarly situated displaced persons who fled across national borders but who may not meet the legal definition of refugee” (see Pinheiro Principle 1.2), it is uncertain whether the applicant could be considered to have “fled” Sarajevo within the meaning of that provision. In any event, the Court does not consider it necessary to answer that question, because the reasons set out in paragraphs 60-63 above are sufficient to find a violation of Article 1 of Protocol No. 1 to the Convention.

36.
Information of the Agent with regards to the enforcement of the Đokić judgment 
37.
The Office of the Agent, in its Information on the Enforcement of the Đokić against Bosnia and Herzegovina judgment, has noted as follows:
38.
The Government of the Federation of BiH, at its 166th session held on 16 March 2011, adopted an Action Plan to implement the general measures to prevent the violations found in the Đokić v. BiH judgment, which provided for 7 (seven) activities to implement the general measures relating to the aforementioned judgment. The first four activities referred to in the Action Plan relate to establishing the exact number of cases such as the Đokić case is, following which further activities relate to preparing amendments to the Law on Sale of Apartments with an Occupancy Right (the copy of the Action Plan is attached to this document).

39.
The Government of the Federation of BiH, at its 20th session held on 4 October 2011, made a Decision on Amendments to the Decision on Adoption of the Action Plan so that the authority in charge referred to in items 3 and 4 of the Action Plan, i.e. Agent of the Council of Ministers of BiH before the European Court of Human Rights was replaced by the Commission of the Federation of BiH for Exchange of Information on the Military Apartments with the Republic of Serbia and Republic of Montenegro (Decision on the Amendments to the Decision on Adoption of Action Plan is attached to this document).

40.
The activities referred to in items 1, 2 and 3 of the Action Plan have been completed so far and the implementation of the activities referred to in item 4 of the Action Plan are pending.  Based on the activities completed by the authorities of the Federation of BiH, the following information has been established:

41.
The Office of the General Services of the Federation of BiH established that the total number of persons who had concluded contracts on the purchase of apartments with the former Yugoslav Peoples Army is 500. Moreover, the General Services Office obtained from the competent authority of the Republic of Serbia information on the allocation of apartments in Serbia regarding 104 persons. There is information that apartments from the housing fund of the former Yugoslav Peoples Army were allocated to 34 persons in the Republic of Serbia and that 70 persons did not solve the housing issue in the Republic of Serbia. Furthermore, with the aim of undertaking activities referred to in item 4 of the Action Plan, the General Services Office requested information on the housing status of 396 of persons in the Republic of Serbia and Montenegro through the Commission for Exchange of Information on Military Apartments with the Republic of Serbia and Republic of Montenegro or through the Ministry of Foreign Affairs of Bosnia and Herzegovina. This information has not been submitted to Bosnia and Herzegovina yet. In the end of January 2012 the Office of Agent will request the Federation of BiH to forward information which it received from the competent authorities of the Republic of Serbia and Republic of Montenegro regarding the housing status of the remaining 396 persons.

42.
After the requested information is received and the number of persons who concluded a contract on the purchase of apartment on the territory of BiH with the former JNA, who abandoned their apartments, acquired the occupancy right or the right equivalent to that right over an apartment in the Republic of Serbia and Republic of Montenegro, the number of cases being the same as the Đokić v. Bosnia and Herzegovina case is will be established. After that, the activities referred to in item 5 of the Action Plan, i.e. preparation of the Preliminary Draft Law on Amendments to the Law on Sale of Apartments with an Occupancy Right shall start.

43.
The Office has stated that on 3 November 2011 the Office of the Agent submitted to the Committee of Ministers (“the Committee of Ministers”) the Action Report relating to the taken activities to implement the Action Plan. 

44.
Information of the Office of the Government of the FBiH with regards to the enforcement of the Đokić judgment 

45.
In its Information, the Government of the FBiH essentially stated the same as the Office of the Agent. Therefore, the Constitutional Court will not reiterate the part which has been already stated in the Information of the Office of the Agent. In addition to the aforementioned, the Office of the Government of the FBiH has noted that the Committee of Ministers of the Council of Europe has been informed so far that the Đokić judgment was enforced in the part relating to the order to pay the applicant Branimir Đokić EUR 65,200.00. Furthermore, the Office has noted that the activities relating to the amendments to the Law on Sale of Apartments with Occupancy Right provided for in item 5 of the Action Plan will start after item 4 of the Action Plan is completed. With the aim of undertaking the activities referred to in item 4 of the Action Plan, the Commission for Exchange of Information on the Military Apartments with the Republic of Serbia and Republic of Montenegro requested information regarding the housing status of 396 persons in these countries. This information has not been submitted to Bosnia and Herzegovina yet. Therefore, the amendments to the Law on Sale of Apartments with Occupancy Right, i.e. the activities referred to in item 5 of the Action Plan entirely depend on the delivery of information and documentation requested from the authorities of the Republika Srpska and Montenegro. 
V. Admissibility
46.
In examining the admissibility of the request, the Constitutional Court invokes the provisions of Article VI(3)(c) of the Constitution of Bosnia and Herzegovina.
Article VI(3)(c) of the Constitution of Bosnia and Herzegovina reads:

(c) The Constitutional Court shall have jurisdiction over issues referred by any court in Bosnia and Herzegovina concerning whether a law, on whose validity its decision depends, is compatible with this Constitution, with the European Convention for Human Rights and Fundamental Freedoms and its Protocols, or with the laws of Bosnia and Herzegovina; or concerning the existence of or the scope of a general rule of public international law pertinent to the court's decision.
47.
 The request for review of the constitutionality was submitted by the Cantonal Court (by Judge of the Cantonal Court, Ms. Aida Šabanović), which means that it was submitted by a person authorized under Article VI(3)(c) of the Constitution of Bosnia and Herzegovina (see Constitutional Court, the Decision on Admissibility and Merits no. U 5/10 of 26 November 2010, paragraphs 7-15, published in the Official Gazette of Bosnia and Herzegovina no. 37/11).

48.
 The subject of the request is review of the constitutionality of the provisions of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments (Official Gazette of the Federation of BiH nos. 11/98, 38/98, 12/99, 18/99, 27/99, 43/99, 31/01, 56/01, 15/02, 24/03, 29/03 and 81/09) and the provisions of Article 39a and Article 39e of the Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH nos. 27/97, 11/98, 22/99, 27/99, 7/00, 32/01, 61/01, 15/02, 54/04, 36/06, 45/07, 51/07, 72/08, 23/09 and 5/10) and their compatibility with Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No.1 to the European Convention.
49. 
While considering the admissibility of the request in part whereby the review of constitutionality of the provisions of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments (Official Gazette of the Federation of BiH, nos. 11/98, 38/98, 12/99, 18/99, 27/99, 43/99, 31/01, 56/01, 15/02, 24/03, 29/03 and 81/09) is requested, the Constitutional Court invoked the provisions of Article 17(1)(5) of the Rules of the Constitutional Court.
Article 17 (1)(5) of the Rules of the Constitutional Court reads as follows:

A request shall be inadmissible in any of the following cases: 
5. the Constitutional Court has already decided about the issue concerned and the statements or evidence from the request do not provide sufficient grounds for a new decision. 

50.
The Constitutional Court observes that it established in its Decision U 83/03 of 22 September 2004 that the provision of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments (Official Gazette of the Federation of BiH nos. 11/98, 38/98, 12/99, 27/99, 43/99, 31/01, 56/01, 15/02 and 29/03) is in conformity with Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No.1 to the European Convention. Further, the Constitutional Court finds that after the adoption of the mentioned decision there have been no substantial amendments to the provision of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments. The Constitutional Court concludes that in the Official Gazette of the Federation of BiH no. 81/09 this provision was amended in a manner that the words “from the housing fund of the former Federation Ministry of Defence” were added in Article 3a (1) after the words “apartments” and after the word “disposal”, the words “the Federation Ministry of Defence” were replaced by words “the Government of the Federation of Bosnia and Herzegovina”. Therefore, after the adoption of Decision U 83/03 the provision of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments was not substantially amended. However, the applicant requests the Constitutional Court to review of the constitutionality of the mentioned provision in the light of the decision of the European Court which was adopted in the Đokić case on 27 May 2010. Taking into account the aforesaid and taking into account the fact that this judgment of the European Court was rendered before the decision of the Constitutional Court, U 83/03, the Constitutional Court shall examine whether it follows from the request that there are grounds for renewing the proceedings on the request for review of the provision of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments. 
51.
In order to answer this question, the Constitutional Court will take into account its views expressed in Decision U 83/03, which were mentioned in this decision. In particular, in decision U 83/03, the Constitutional Court, taking into account all relevant factors, found that Article 3a of the Law was in accordance with Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention. 
52.
The decision of the Constitutional Court, no. U 83/03, preceded the decision of the European Court, which was rendered on 27 May 2010 in the case Đokić v. Bosnia and Herzegovina, wherein the European Court, given the circumstances of that case, considered similar factual and legal issues which were presented before the Cantonal Court through the action of the plaintiff, which was the reason why the applicant filed his application. 

53.
The Constitutional Court notes that the plaintiff, in the proceedings before the Cantonal Court, and the applicant, in the proceedings before the European Court, referred to the contract on purchase of apartment which he had concluded in accordance with the 1990 Law on Securing Housing for the JNA and had paid the purchase price referred to in that contract. However, the Constitutional Court notes that the European Court, in the part of Đokić judgment wherein it presents an introduction to the military apartments, has noted that those who had purchased military apartments located in the Federation of Bosnia and Herzegovina could not register their ownership and remained, strictly speaking, occupancy right holders. In this connection, the European Court has noted that a legally valid purchase contract had not of itself transferred the ownership right to the buyer. Therefore, the European Court, while taking into account the national legislation, accepts that the present case does not relate to the ownership in the true sense of the word but to the so-called special category of occupancy right holders to whom Article 3a of the Law on the Cessation of Application of the Law on Abandoned Apartments applies. Moreover, the European Court, in the Đokić judgment, does not question the application of this provision to this category of occupancy right holders who are specially treated in this law. However, it is indisputable, as the European Court noted and Constitutional Court in a number of its decisions, that this right (the occupancy right) represents a property right within the meaning of Article 1 of Protocol No. 1 to the European Convention and it enjoys the protection as such.
54.
The Constitutional Court notes that the European Court, in considering the nature of interference in the Đokić judgment, has noted that the complexity of the legal situation in the present case prevents its being classified in a precise category: on the one hand, the impugned purchase contract is regarded as legally valid and, on the other hand, the applicant is unable to have his flat restored to him and to be registered as its owner pursuant to that contract. While this situation resembles a de facto expropriation, the Court does not consider it necessary to rule on whether the second sentence of the first paragraph of Article 1 applies in this case. As noted above, the situation envisaged in the second sentence of the first paragraph of Article 1 is only a particular instance of interference with the right to peaceful enjoyment of property as guaranteed by the general rule set forth in the first sentence. The Court therefore considers that it should examine the situation complained of in the light of that general rule.

55.
Furthermore, the Constitutional Court notes that under the system of the European Convention, it is for the national authorities to make the initial assessment both of the existence of a problem of public concern warranting measures of deprivation of property and of the remedial action to be taken. Thus, under the system of the European Convention, the national authorities accordingly enjoy a wide margin of appreciation in determining what is in the public interest while resolving complex issues such as the issue of restitution of the so-called military apartments. The Constitutional Court holds that Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments is the result of such margin of appreciation and it has established in its decision no. U 83/03 that it is in accordance with Article 1 of Protocol No. 1 to the European Convention as it strikes a fair balance between the public interest and holders of occupancy right. 
56.
The European Court refers to the decision of the Constitutional Court in case no. U 83/03 with regards to the statistical data on the use of the military apartments, which it requested from the respondent party. Thus, according to this Court, the view which the European Court expressed in the Đokić judgment is that the deprivation of property is in accordance with the standards of the European Convention only if the injured party receives adequate compensation for such deprivation. However, the Constitutional Court shall not deal with the compensation in this part of the decision but in the part wherein it will assess the constitutionality of the provision of Article 39e of the Law on Sales of Apartments with an Occupancy Right as the aforementioned provision regulates the issue of compensation instead of restitution of apartment and registration of ownership right of these categories of occupancy right holders.

57.
Moreover, the Constitutional Court notes that in its judgment the European Court did not give the answer to the question whether the applicant could be considered as refugee according to the international principles (Pinheiro Principles and Resolution 1708-2010). This being so as the European Court’s view is that it is uncertain whether the applicant could be considered to have “fled” Sarajevo within the meaning of these principles. In any event, it appears that the European Court has held that the applicant's right to property has been violated in the present case due to the inadequate compensation and, in this connection, it obliged the respondent party to pay the applicant compensation for damage caused by de facto expropriation as it is called by the European Court.

58.
Based on the views which the Constitutional Court expressed in Decision no. U 83/03 and judgment of the European Court in the Đokić case, the Constitutional Court holds that the judgment is not the basis for renewed proceedings on this issue. It therefore follows that given the allegations and evidence presented in the request and taking into account the judgment of the European Court in the Đokić case, there are no grounds for renewing proceedings on the review of constitutionality of the provision of Article 3a of the Law on the Cessation of Application of the Law on Abandoned Apartments.
59.
Bearing in mind the provisions of Article 17(1)(5) of the Rules of the Constitutional Court according to which a request shall be rejected as inadmissible if it relates to the issue the  Constitutional Court has already decided and given that it does not follow from the allegations and evidence presented in the request that there are grounds for renewing proceedings, the Constitutional Court decided as set out in the enacting clause of this decision regarding this part of the request. 

60. 
As to a part of the request whereby the review of constitutionality of the relevant provisions of Article 39a and 39e of the Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH nos. 27/97, 11/98, 22/99, 27/99, 7/00, 32/01, 61/01, 15/02, 54/04, 36/06, 45/07, 51/07, 72/08, 23/09 and 5/10) is requested, the Constitutional Court established that no formal reasons exist under Article 17(1) of the Rules of the Constitutional Court rendering the request inadmissible with respect to the mentioned provisions. Thereby, the Constitutional Court is of the opinion that it is not obvious that the provisions of Article 39a and 39e of the Law on Sale of Apartments with Occupancy Right are not relevant to the case at hand in respect of which the applicant submitted this request. Therefore, the Constitutional Court shall examine the merits of this part of the request in paragraphs to follow. 
 
VI.
Merits 

61.
The applicant suggests that the Constitutional Court decide whether there is compatibility of the provision of Article 39a and 39e of the Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH nos. 27/97, 11/98, 22/99, 27/99, 7/00, 32/01, 61/01, 15/02, 54/04, 36/06, 45/07, 51/07, 72/08, 23/09 and 5/10) with Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No.1 to the European Convention.


Right to property

62.
Article II(3)(k) of the Constitution of Bosnia and Herzegovina reads: 

All persons within the territory of Bosnia and Herzegovina shall enjoy the human rights and fundamental freedoms referred to in paragraph 2 above; these include:

                        (...)

                        k) The right to property

Article 1 of Protocol No. 1 to the European Convention reads as follows:

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties.
63.
The Constitutional Court first notes that it will consider the review of constitutionality of the contested provisions  in a general or wider sense (erga omnes) and not in regard to this specific case (inter partes) that is pending before the Cantonal Court. Furthermore, the Constitutional Court will not deal with the manner in which the contested provisions have been applied by the national authorities but it will deal with the review of constitutionality of these provisions in an abstract manner. 

64.
In considering the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right, the Constitutional Court notes that the aforementioned provision provides that if the occupancy right holder of an apartment at the disposal of the Federation Ministry of Defence uses the apartment legally and s/he entered into a legally binding contract on purchase of the apartment with SSNO before 6 April 1992 in accordance with the laws referred to in Article 39 of this law, the Government of the Federation of Bosnia and Herzegovina shall issue an order for the registration of the occupancy right holder as the owner of the apartment with the competent court. Thus, this means that two requirements should be fulfilled cumulatively in order for the ownership right to be registered. The first requirement is that the occupancy right holder of an apartment at the disposal of the F BiH Government uses the apartment legally. The second requirement is that he/she entered into a legally binding contract on purchase of the apartment with SSNO before 6 April 1992. It follows from the aforesaid that if the occupancy right holder is not in the legal possession of the apartment he/she is not entitled to exercise the right of registration as owner of the apartment with the competent court. 
65.
In the Constitutional Court’s view, the public authority limited the circle of occupancy right holders that could be registered as owners of the apartments which are at the disposal of the F BiH Government, i.e. the former Federation Ministry of Defence. It is obvious that by the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right the occupancy right holders in the possession and use of their apartments and the occupancy right holders to whom the provision of Article 3a of the Law on Cessation of Application of Abandoned Apartments applies are treated differently.
66.
In order to establish whether the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right is in accordance with Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No.1 to the European Convention, the Constitutional Court must answer the following questions: whether the occupancy right relating to the JNA apartments may be considered “a property” within the meaning of Article 1 of Protocol No.1 to the European Convention, whether the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right interferes with that right, whether the interference is provided for under the law, whether the interference serves a legitimate aim in public interest and whether the interference is proportional to the aim sought to be achieved, i.e. whether the interference strikes a fair balance between the requirements of the right holder and the demands of the general public interest. 

67.
In giving the answer to the first question the Constitutional Court reminds that in its decision U 83/03 it explained its jurisprudence with regards to the occupancy right and established that the occupancy right constitutes a property within the meaning of Article 1 of Protocol No.1 to the European Convention (see, the Constitutional Court, Decision on Admissibility and Merits no. U 83/03 of 22 September 2004, paragraph 47, published in the Official Gazette of Bosnia and Herzegovina no. 37/11).

68.
In considering whether Article 39a of the Law on Sale of Apartments with Occupancy Right interferes with the right to the peaceful enjoyment of possessions, the Constitutional Court concludes that by this provision the public authority deprived the occupancy right holders who are not in the possession of their pre-war apartments of their right to be registered as owners in the competent court. Therefore, by this provision the public authority interferes with the property rights of the occupancy holders who are not in possession of their apartments. 
69.
The Constitutional Court shall further examine whether this interference is provided for under the law. The Constitutional Court reminds that the interference is lawful only if the law that is the basis for the interference is (a) accessible to the citizens, (b) is formulated with sufficient precision to enable the citizen to regulate his conduct, (c) in accordance with the rule of law principle, meaning, the margin of appreciation given to the executive authorities must not be without any restrictions, i.e. the law must secure to the citizens the adequate protection against the arbitrary interference (see, the Judgment of European Court of Human Rights, Sunday Times, of 26 April 1979, Series A, no. 30, paragraph 49; see, also, the European Court of Human Rights, judgment Malone, of 2 August 1984, Series A, no. 82, p. 67 and 68). Taking into account the aforesaid, the Constitutional Court considers that the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right satisfies the principles of lawfulness within the meaning of the European Convention.
70.
In giving an answer to the question whether the mentioned interference is in public interest, the Constitutional Court first reminds that upon the request of the Constitutional Court the legislative authority has failed to submit its replay to the request in which it was to explain the public interest it was guided by when passing this law, i.e. the provision of Article 39a. Therefore, the Constitutional Court will deal with this issue. The Constitutional Court considers that the public interest sought to be achieved by the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right is, in essence, the same as the public interest the Constitutional Court has already explained when it was reviewing the constitutionality of the provision of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments in its decision U 83/03. In the mentioned decision the Constitutional Court stated as follows: Firstly, the Law on Cessation of Application of the Law on Abandoned Apartments is aimed at correcting inequalities that existed between the occupancy right holders over the JNA apartments and all other occupancy right holders. In other words, the FBiH followed the principle which had existed in the former SFRY according to which a person "may have an occupancy right over one apartment only" (Article 12 of the Law on Housing Relations). Secondly, the aim is to free scarce housing space for former soldiers of the Army of the Republic of Bosnia and Herzegovina and their families or persons who were forced to leave their homes due to the war hostilities. In addition to the aforesaid, the Constitutional Court notes that the public authority regulated the issue of repossession of apartments by the Law on Cessation of Application of the Law on Abandoned Apartments, while, in the Law on Sale of Apartments with Occupancy Right, it regulated the conditions under which the ownership right may be acquired. Therefore, the mentioned law regulates the issue of acquiring the ownership right as a stronger right when compared with the right to repossession of the apartment. Therefore, in the opinion of the Constitutional Court, the public authority has even stronger interest to impose, by this law, the stricter criteria for acquiring the ownership right, such as the criteria prescribed under the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right.
71.
However, the Constitutional Court must answer the question whether the provision of the Law on Sale of Apartments with Occupancy Right strikes a fair balance between the requirements of the right holders and the demands of the general interest of the community. Thereby, the Constitutional Court concludes that the domestic authorities enjoy a wide margin of appreciation when adopting decisions that are related to the issue of deprivation of individual property rights because of their direct knowledge of the society and its needs. The Constitutional Court notes that the deprivation of individual property rights without compensation would not be fair as the individuals would have to bear an excessive burden which would not be in accordance with the spirit of protection of the concept of “property” safeguarded under Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No.1 to the European Convention. Therefore, the Constitutional Court is of the opinion that in order for the fair balance to be achieved the right holders who were deprived of their right to registration of ownership have to be entitled to compensation as a satisfaction for being deprived of their right to repossess the apartments or their right to ownership registration. The Constitutional Court observes that by the provision of Article 39e of the Law on Sale of Apartments with Occupancy Right the issue has been regulated regarding the compensation which is to be recognized to those occupancy right holders who were deprived of the repossession of their apartments. Therefore, the Constitutional Court considers that there is a fair balance between the demands of general interest of the community and the requirements of the protection of the rights of occupancy holders who, instead of being granted the repossession of their apartments and registration of ownership, are entitled to the compensation within the meaning of Article 39e of the Law on Sale of Apartments with Occupancy Right. The Constitutional Court notes that it will deal with the assessment of modalities of compensation in the following paragraphs of this decision while examining the provision of Article 39e of the Law on Sale of Apartments with Occupancy Right. 
72.
Taking into account the aforesaid and taking into account all criteria, the Constitutional Court concludes that the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right is in accordance with Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention.

73.
The Constitutional Court shall also examine whether the provision of Article 39e of the Law on Sale of Apartments with Occupancy Right is in accordance with Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol no.1 to the European Convention.
74.
The Constitutional Court observes that the mentioned provision regulates the issue of the right to compensation granted to the holders of contractual rights who concluded legally binding contracts, instead of regulating the issue of the right to ownership registration. The mentioned provision treats differently the persons who, upon abandoning their pre-war apartments, acquired another occupancy right or other equivalent right from persons who remained in the service of armed forces outside the territory of Bosnia and Herzegovina who did not acquire another occupancy right or other equivalent right. This provision also deals with the right holders referred to  the purchase contracts for which apartments the current users concluded the contract on use of the apartment or purchase contract. 
75.
The Constitutional Court finds that the essence of this provision of Article 39a of the Law on Sale of Apartments with Occupancy Right is reflected in the fact that in all three legal situations the contractual right holders who concluded legally binding contracts, instead of being recognised the right of ownership registration over the apartments subjected to special regime of the so-called “military apartments”, should be recognized the right to compensation in the amount of funds paid in accordance with the contract and increased by a vista interest rate.  Thus, this provision regulates three legal situations regarding the former occupancy right holders of the so-called “military apartments “, who are deprived of restitution of apartments within the meaning of the provision of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments, awarding them compensation for damage instead of repossessing the apartments and registration of the right of ownership.
76.
In order to establish whether the provision of Article 39e of the Law on the Sale of Apartments with Occupancy Right is in accordance with Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1, the Constitutional Court has to answer the following questions: whether the occupancy rights relating to the JNA apartments may be considered “possessions” within the meaning of Article 1 of Protocol No. 1 to the European Convention, whether the provision of Article 39e of the Law on Sale of Apartments with  Occupancy Right interferes with these rights, whether the interference is provided for under the law, whether the interference serves a legitimate aim in the public interest and whether the interference is proportional to the aim sought to be achieved, i.e. whether the interference strikes a fair balance between the requirements of the right holder and the demands of the general public interest. 

77.
The Constitutional Court has already given the answer while considering the provision of Article 39a that the occupancy right constitutes possessions within the meaning of Article 1 of Protocol No.1 to the European Convention.

78.
Furthermore, the Constitutional Court notes that the public authority, through this provision, deprived the occupancy rights holders of the right to restitution of the so-called military apartments and registration of the right of ownership of the apartments awarding them compensation for damage instead of this. Thus, the public authority interferes through this provision with the property rights of the occupancy right holders of the military apartments.

79.
In giving an answer to the question whether the interference is lawful, the Constitutional Court recalls that it has pointed to the principles which a law must meet in order to be in accordance with the European Convention while considering the constitutionality of the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right in this decision. Given the aforementioned, the Constitutional Court holds that the provision of Article 39e of the Law on Sale of Apartments with an Occupancy Rights meets the principles of lawfulness within the meaning of the European Convention. 

80.
In giving an answer whether the aforementioned interference is in the public interest, the Constitutional Court recalls that upon the request of the Constitutional Court the legislative authority has failed to submit its response to the request in which it was supposed to explain the public interest it was guided by when passing this law, i.e. the provision of Article 39a. Therefore, the Constitutional Court will deal with this issue. The Constitutional Court considers that the public interest sought to be achieved by the provision of Article 39e of the Law on Sale of Apartments with Occupancy Right is, in essence, the same as the public interest which the legislator had while enacting the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right. Therefore, the Constitutional Court refers to that paragraph of this Decision in which it has explained the public interest in enacting the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right. However, in addition to the aforementioned, the Constitutional Court notes that the public interest which is expressed through the provision of Article 39e of the Law on Sale of Apartments with Occupancy Right and is to provide the appropriate compensation to the holders of the occupancy right of the so-called “military apartments” instead of restitution and registration of ownership.
81.
Furthermore, the Constitutional Court must answer the question whether the provision of Article 39e of the Law on Sale of Apartments with Occupancy Right strikes a fair balance between the right holders and public interest. In this connection, the Constitutional Court reminds that the State has a possibility to assess which economic or social policy is the best and the most appropriate to serve the general interest of the community. It is indisputable that the provision of Article 3a of the Law on the Cessation of the Law on Abandoned Apartments prevented the restitution of the apartments of certain categories of occupancy right holders of the so-called “military apartments” and thus deprived them of property rights. However, it is of outmost importance to consider whether the interference with the right to property strikes a fair balance between the demands of the general interest of the community and the requirements of the protection of the individual’s fundamental rights. This fair balance is not achieved if the property owner must bear “an excessive burden” (see, the European Court of Human Rights, Sporrong and Lönnorth v. Sweden, judgment of 23 September 1982, Series A no. 52, paragraph 73). 
82.
Furthermore, the Constitutional Court reiterates that in its Decision U 83/03 it established that the provision of Article 3a of the Law on Cessation of Application of the Law on Abandoned Apartments is in conformity with Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No.1 to the European Convention. Therefore, the Constitutional Court concluded that depriving the occupancy right holders of their right to property over the “JNA apartments” satisfies the principle of proportionality, i.e. it strikes a fair balance between the interests of the right holders and the demands of the general interest of the community. However, in the opinion of the Constitutional Court, the deprivation of property without adequate compensation would not strike a fair balance between the interests of the right holders and the demands of the general interest of the community as such right holders would have to bear and “an excessive burden” which would not be in accordance with the standards of the European Convention, unless there are special reasons that could justify the deprivation of property without appropriate compensation. 
83.
The Constitutional Court observes that the European Court of Human Rights, in its decision dealing with the case of Đokić v. Bosnia and Herzegovina, observed that on 6 January 1991 the JNA members were offered the opportunity to purchase their apartments at a discount on their market value. Furthermore, the Constitutional Court notes that all employees of the former Socialist Federal Republic of Yugoslavia paid contributions from their personal incomes to the Housing Fund. The aforementioned contributions were deducted from the price at a later point during the determination of the purchase price of the apartment through the Law on Securing Housing for the JNA and Law on Sale of Apartments with an Occupancy Right, which led to the reduction of purchase price (see, ECHR, cases Djidrovski and Veselinski v. the Former Yugoslav Republic of Macedonia, judgments of 24 May 2005). In this connection, the Constitutional Court notes that it used to happen in some cases regarding the purchase of military apartments that the purchase price was 0,00 dinars due to these contributions to the housing construction (see, Constitutional Court, Decision on Admissibility and Merits, no. AP 2771/06 of 25 September 2009, para 8, published in the Official Gazette of Bosnia and Herzegovina, no. 51/10). Turning to the present case regarding the proceedings before the Cantonal Court, it follows that taking into account the contributions which the plaintiff paid from his personal income, the total price of the apartment was 613,043,00 dinars instead of 1,178,629,00 dinars.
84.
In this regard, the European Court of Human Rights, in the Đokić judgment, agreed with the respondent Government that Article 1 of Protocol No. 1 does not guarantee a right to full compensation in all circumstances, but neither of the amounts mentioned above is reasonably related to the market value of the impugned apartment. Thereby, the European Court noted that while it is true that even a total lack of compensation can be regarded as justifiable under Article 1 of Protocol No. 1 in exceptional circumstances, it does not consider the circumstances of the present case to be such (in contrast to Jahn and Others, no. 46720/99, 72203/01 and 72552/01, paragraph 117, ECHR 2005-VI, concerning the land acquired under the land reform implemented from 1945 in the Soviet Occupied Zone of Germany and continued after 1949 in the GDR).

85.
Taking into account the aforementioned, the Constitutional Court observes that in its decision the European Court established that the compensation as provided for under provision of Article 39e of the Law on Sale of Apartments with Occupancy Right does not strike a fair balance within the meaning of Article 1 of Protocol No. 1 to the European Convention. The Constitutional Court supports such view of the European Court and holds that the compensation stipulated under Article 39e of the Law on Sale of Apartments with Occupancy Right, as satisfaction for the deprivation of the right to repossession of the apartment (restitution) does not strike a fair balance between the demands of the general interest of the community and the interests of the right holders. The aforesaid is true because by the payment of such compensation the right holders who were deprived of their property would have to bear “an excessive burden”. In the opinion of the Constitutional Court, the compensation which would be paid in such cases would not match the approximate amount of satisfaction for the deprivation of property. In fact, that would mean in certain cases that the mentioned persons were deprived of their property without any compensation and the Constitutional Court does not find any exceptional reasons for such deprivation that could justify the deprivation of property under Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No.1 to the European Convention.
86.
The Constitutional Court notes that according to the Law on Amendments to the Law on Sale of Apartments with Occupancy Right (Official Gazette of the Federation of BiH no. 54/04), as noted in the Đokić judgment by the European Court, according to the then applicable provision of Article 39e, the value of the apartment was calculated at the price of 600 DEM/m2, taking into account the apartment age so as do deduct 1% from the value of apartment for each year.
87.
Furthermore, the Constitutional Court notes that the European Court, in determining compensation, took into account the case Brumarescu v. Romania, in which it found the violation of Article 6 of the European Convention (the access to a court and fair trial) and Article 1 of Protocol No. 1 to the European Convention (protection of property). In the aforementioned case, the applicant’s family house in Bucharest was nationalized without compensation in 1950. The European Court decided that the Respondent Government should return the house of the applicant within a time limit of six months, including the plot on which it has been constructed, except the apartment and determined portion of the land which had already been returned. The European Court further decided that if the Respondent Government did not award such compensation, the Respondent Government should pay the applicant USD 181,400 for pecuniary damage. Furthermore, the European Court awarded to the applicant  USD 15,000 for non-pecuniary damage and USD 2,450 reduced by less FRF 3,900 received from the Council of Europe by way of legal aid. 
88.
In this regard, the Constitutional Court finds that the restitutio in integrum principle, according to the doctrine of the international law, requires the State to make it possible for the individual to be in a situation, as much as possible, in which he would have been if the violation had not occurred. In the judgment which the European Court rendered in the case of Hentrich v. France (3 July 1995), the French law did not allow the restitution of property so that the award of compensation was acceptable. In that case, the European Court found a violation of the right to property and the right to a fair trial within the reasonable time-limit. In particular, the applicant and her husband bought a land for a total sum of 150,000 French francs (FRF) in 1979 on the condition precedent that the SAFER (Regional Development and Rural Settlement Corporation) did not exercise its right of pre-emption over the property within two months. As the SAFER did not exercise the right of pre-emption on 13 August 1979, the sale became final. Article 668 of the General Tax Code provides for a period of 6 months the Revenue might exercise for the benefit of the Treasury a right of pre-emption over real property where it considers the sale price to be too low. In that case, the Revenue referred to its right referred to Article 668 of the General Tax Code and acted in accordance with it. With regards to the property restitution by the applicant, the European Court concluded that that the French State, according to its positive regulations, could not expropriate its property, particularly not without any compensation. The European Court therefore established that due to the impossibility of returning the property, the applicant should be awarded compensation corresponding to the current market value of the land. Furthermore, in other property cases, such as the case of Papamichalopoulos and Others v. Greece (1993) and the case of Brumarescu v. Romania, the European Court ordered either the payment of damage compensation or return of property.  Therefore, the State was given the choice of return the property or payment of damage compensation. It follows from the aforesaid that when the European Court deals with the cases of deprivation of property it is necessary to restitute the property or to pay the appropriate compensation in order to comply with the standards of the right to property.
89.
Although the Constitutional Court has found that the compensation provided for by Article 39(e) of the Law on Sale of Apartments with Occupancy Right does not strike a fair balance between the public interest and interests of the right holders, the Constitutional Court cannot determine the amount of that compensation. The Constitutional Court holds that the aforementioned issue is the responsibility of the Parliament of the Federation of Bosnia and Herzegovina, which shall regulate this issue as a legislator. However, the Constitutional Court is of the opinion that in determining the compensation the Parliament of the Federation of Bosnia and Herzegovina should take into account the circumstances such as the conditions under which the apartments at issue were purchased, economic situation in Bosnia and Herzegovina and the fact that Article 1 of Protocol No. 1 to the European Convention does not always guarantee the full compensation. In this connection, the Constitutional Court notes that in order to enforce the Đokić judgment, on 16 February 2011 the Government of the FBiH adopted the Action Plan which was being implemented under the supervision of the Committee of Ministers. The Constitutional Court notes that the Committee of Ministers is competent to supervise the enforcement of the judgments of the European Court, and with the aim of more efficiently supervising it, it established the modalities for a twin-track supervision system (see Informative documents no. CM/Inf/DH(2010)37 of 6 September 2010 at             https://wcd.coe.int/wcd/ViewDoc.jsp?id=1662781&Site=CM). According to that system, all cases will be examined under the standard procedure unless, because of its specific nature, a case warrants consideration under the enhanced procedure. The following cases shall be examined according to the enhanced procedure judgments requiring urgent individual measures, pilot judgments, judgments raising structural and/or complex problems as identified by the Court or by the Committee of Ministers and interstate cases. Furthermore, the Constitutional Court notes that the Committee of Ministers, at its meeting held on 8-10 March 2011, decided that the judgment in the case of Đokić v. Bosnia and Herzegovina, would be followed in accordance with the enhanced procedure as it constitutes a „complex problem“ (see Classification of new judgments which became final before the entry into force of the new working methods, available at: https://wcd.coe.int/wcd/ViewDoc.jsp?id=1757147&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383).
90.
The enhanced procedure, as it is regulated in the aforementioned Informative Document, means in particular that the Committee of Ministers will effectuate more intensive and pro-active cooperation with the States concerned by means of assistance in the preparation and/or implementation of action plans, expertise assistance as regards the type of measures envisaged, bilateral/multilateral cooperation programmes (e.g. seminars, round-tables) in case of complex and substantive issues. The Constitutional Court also notes that it follows from the aforementioned Informative documents that action plans/reports are perceived as a key element of the principal of subsidiarity. Their content constitutes „the expression of the Respondent States’ responsibility to execute the Court’s judgments and their freedom of choice as regards the means of execution under the supervision of the CM”.  In essence, an action plan, as defined in the aforementioned document, is „a plan setting out the measures the respondent State intends to take to implement a judgment of the Court, including an indicative timetable. The plan shall, if possible, set out all measures necessary to implement the judgment. Alternatively, where it is not possible to determine all measures immediately, the plan shall set out the steps to be taken to determine the measures required, including an indicative timetable for such steps“. On the other hand, an action report is   a report by the respondent State setting out all the measures taken to implement a judgment of the European Court of Human Rights, an/or an explanation of why no measures, or no further measures, are necessary”.
91.
Taking into account the aforementioned, the Constitutional Court notes that the Action Plan adopted by the Government of the FBiH in order to enforce the Đokić judgment determines the activities to be undertaken and time limits within which they are to be completed. One of the activities is the preparation of amendments to the Law on the Sale of Apartments with Occupancy Right. Also, on 3 November 2011 Bosnia and Herzegovina, through the Office of the Agent, submitted to the Committee of Ministers the Action Report on the activities undertaken so far in order to implement the Action Plan. Therefore, the Respondent State of Bosnia and Herzegovina has already taken the steps to enforce the Đokić judgment so that the amendment of Article 39e of the Law on Sale of Apartments with Occupancy Right is the result of the aforementioned activities referred to in the Action Plan with regards to compensation as it is indisputable that the European Court found that the current compensation was not adequate.
92.
In addition to the aforementioned, the Constitutional Court points to the inconsistency of paragraphs 1, 2 and 4 of the provision of Article 39e of the Law on Sale of Apartments with Occupancy Right. In particular, paragraph 1 of the aforementioned provision provides that the right holder referred to in the purchase contract who concluded a legally binding contract under and then left the apartment located in the Federation of Bosnia and Herzegovina and who has acquired another occupancy right or other equivalent right from the same housing fund or newly-established funds, shall not be entitled to register the ownership right over the apartment concerned for the reason that by acquiring a new apartment the contract on purchase of the apartment in the Federation of Bosnia and Herzegovina has been terminated. Paragraph 2 provides that instead of the right to registration of the ownership, the holder of the right referred to in the purchase contract under paragraph (1) of this Article shall be entitled to the compensation referred to under paragraph (3) of this article. However, paragraph 4 of the provision provides that the holder of the right referred to in paragraph 1 shall be exempted from the right to compensation. The Constitutional Court holds that the aforementioned inconsistency is not relevant to the decision on the review of constitutionality of the provision of Article 39e of the Law on Sale of Apartments with Occupancy Right. In particular, in that decision, the Constitutional Court dealt with the review of constitutionality of the provision of Article 39e of the Law on Sale of Apartments with Occupancy Right only with regards to the compensation provided for by the aforementioned provision, taking into account the decision of the European Court in the Đokić case. 
93.
Taking into account the aforesaid, the Constitutional Court considers that Article 39e, paragraphs 3 and 4 of the Law on Sale of Apartments with Occupancy Right in part relating to the determination of compensation is not in conformity with Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No.1 to the European Convention.
VII. 
Conclusion 

94.
The Constitutional Court concludes that the provision of Article 39e paragraphs 3 and 4 of the Law on Sale of Apartments with Occupancy Right in part relating to the determination of compensation is not in conformity with Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention as it does not strike a fair balance between the interests of the right holders and public interest for the reason that the right holders have to bear a particular and excessive burden. Furthermore, the Constitutional Court concludes that the provision of Article 39a of the Law on Sale of Apartments with Occupancy Right is in conformity with Article II(3)(k) the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention as this provision of the law strikes a fair balance between the interests of the right holders and the public interest.
95.
Pursuant to Article 17(1)(5), Article 61(1)(2) and (3) and Article 63 (1) and (4) of the Constitutional Court’s Rules, the Constitutional Court decided as set out in the enacting clause of this decision. 

96.
According to Article VI(5) of the Constitution of Bosnia and Herzegovina, the decisions of the Constitutional Court shall be final and binding.
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