
The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with Article

VI(3)(b) of the Constitution of Bosnia and Herzegovina, Article 59(2)(2) and Article 61(1) and (3) of

the Rules of the Constitutional Court of Bosnia and Herzegovina (Official Gazette of Bosnia and

Herzegovina nos. 60/05, 64/08 and 51/09), in Plenary and composed of the following judges:

Mr. Miodrag Simović, President

Ms. Valerija Galić, Vice-President

Ms. Constance Grewe, Vice-President

Ms. Seada Palavrić, Vice-President

Mr. Tudor Pantiru,

Mr. Mato Tadić,

Mr. Mirsad Ćeman,

Ms. Margarita Tsatsa-Nikolovska,

Mr. Zlatko M. Knežević

Having deliberated on the appeal of H.I.G.A.T. Gmbh from Graz, in case no.

AP 399/09, at its session held on 26 May 2012 adopted the following
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DECISION ON ADMISSIBILITY AND MERITS
The appeal lodged by H.I.G.A.T. Gmbh from Graz

against the Judgment of the Supreme Court of the

Republika Srpska no. 118-0-Rev-06-001 068 of 27

November 2008 and the Judgment of the County Court in

Banja Luka no. Pž-286/04 of 26 May 2006 is dismissed as

ill-founded.

This Decision shall be published in the Official

Gazette of Bosnia and Herzegovina, the Official Gazette

of the Federation of Bosnia and Herzegovina, the Official

Gazette of the Republika Srpska and the Official Gazette

of the Brčko District of Bosnia and Herzegovina.

REASONING
I. Introduction

1. On 9 February 2009, H.I.G.A.T. Gmbh (“the appellant“) from Graz, represented by Mr.

Ranko Dukić, lawyer practicing in Banja Luka, lodged an appeal before the Constitutional Court of

Bosnia and Herzegovina (“the Constitutional Court”) against the Judgment of the Supreme Court of

the Republika Srpska (“the Supreme Court”) no. 118-0-Rev-06-001 068 of 27 November 2008 and

the Judgment of the County Court in Banja Luka (“the County Court”) no. Pž-286/04 of 26 May

2006.

II. Proceedings before the Constitutional Court 
2. Pursuant to Article 22(1) of the Rules of the Constitutional Court, on 20 May 2009 the

Supreme Court, the County Court and PPP “Domet” Trn from Laktaši (“the first defendant”) and Mr.

Dževad Haznadar (“the second defendant”), as the parties to the proceedings, were requested to submit

their respective replies to the appeal.  

3. The Supreme Court submitted its reply to the appeal on 9 June 2009, the County Court did

so on 4 June 2009 and the defendant on 1 June 2009.

4. Pursuant to Article 26(2) of the Rules of the Constitutional Court, the replies to the appeal

were transmitted to the appellant on 1 July 2009. 
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III. Facts of the Case
5. The facts of the case, drawn from the appellant's statements and the documents submitted to

the Constitutional Court, may be summarized as follows.

6. By the Judgment of the Basic Court in Banja Luka no. PS-145/01 of 10 September 2004,

the first and second defendant were obliged to (jointly) pay to the appellant the amount of KM

330,847.24 on behalf of their obligation on the basis of the advance payment with the statutory default

interest to the above amount as of the settlement date as a maturity date thereof to the date of settlement

in full and to jointly compensate him for the costs of proceedings in the total amount of KM 7,295.64

with the statutory default interest applicable as of the decision date to the settlement in full.

7. It follows from the reasoning part of the first instance judgment that, after the conducted

proceedings, the Basic Court established as indisputable that the appellant and the first defendant were

involved in business relations and that they entered into a contract on import of goods by which they

agreed the conditions of successive acquisition of all kinds of products from the appellant’s assortment,

that the first defendant did not fulfill his obligation towards the appellant, arising from that relation,

according to the preliminary invoice no. 001/91 of 24 July 1991, prepared by the first defendant to the

amount of Dinars 4,500,000.00, that this amount, according to the payment order of the Banjalučka

bank in Banja Luka (form no. 745), was paid on 26 July 1991 in favor of the first defendant on the

basis of “advance-money for the preparation of export” and that the appellant incurred the costs of

commission in the amount of Dinars 1,540.43, that the first defendant did not import by the disputed

“advance” payment from appellant the cotton yarn for which purpose this amount was paid to him and

that the first defendant did not reimburse to him the received amount of advance, that, according to the

finding of the financial expert Đuro Srdić dated 30 June 2004, the “advance payment of Dinars

450,000.00 on the date of preparation of the finding corresponds to the counter-value expressed in KM

in the amount of KM 330,847.24 and the interest for the above amount applicable as of 26 July 1991

to the date of the preparation of the finding (30 June 2004) amounts to KM 2,955,756.60 and that

Dinars 1,540.43 in respect of the commission corresponds to the amount of KM 113.26 and the

calculation of the interest for the given period amounts to KM 1,011.51”. In the course of proceedings,

the witness Mr. Drago Kecman was heard as well, and the defendants’ motion to use the analysis

prepared by this witness as evidence in the proceedings was dismissed by the Basic Court as this

evidence was not proposed at the preliminary hearing. 

8. On the basis of the established facts, the Basic Court concluded that the first defendant and

the second defendant had not fulfilled their obligation under the aforementioned contract on the

reimbursement of the advance-money, and pursuant to the provisions of Articles 17 and 124 of the Law
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on Obligations, and provisions of Articles 54 - 76 of the Law on Enterprises, and by accepting the

finding and opinion of the financial expert Mr. Đuro Srdić of 30 June 2004, it decided as stated in the

enacting clause of the judgment.

9. Deciding upon the appeals by the first and second defendant against the Judgment of the

Basic Court no. PS-145/01 of 10 September 2004, the County Court at the session of its Chamber held

on 28 March 2006 found it necessary to schedule the hearing before the second instance court in terms

of the provision of Article 217 of the Civil Procedure Code for the renewed presentation of evidence by

hearing the witness Mr. Mr. Drago Kecman.

10. The County Court held a hearing on 26 May 2006 and adopted the Judgment no.

PŽ-286/04 of 26 May 2006 granting the appeals of the first and second defendant, modifying the

Judgment of the Basic Court no. PS-145/01 of 10 September 2004 in such a manner that the

appellant’s claim was dismissed as ill-founded, the  appellant’s claim for the compensation of the costs

of the first instance proceedings was rejected as untimely and the appellant was obliged to compensate

the defendants for the costs of the second instance proceedings in the amount of KM 3,341.20 with the

statutory default interest applicable as of 26 May 2006 to the settlement, while the defendants’ claim

for the compensation of costs exceeding the awarded amount was dismissed.

11. It is stated in the reasoning of the judgment that it follows from the status of the case file

that there is no separate written Contract no. 001/91 of 24 July 1991, although the Basic Court stated

in the reasoning of the first instance judgment (page 5) that such a contract exists in the court’s

case-file. Also, at the hearing before the County Court both the appellant and the defendant stated that

they had no such written contract, but as the parties to the proceedings did not dispute that the

preliminary invoice had been made and funds paid, and having in mind that they had been in business

relations even before that, thus this legal business could have been considered as orally concluded

contract on the basis of which the first defendant presented the aforementioned invoice to the appellant

and on the basis of which the appellant having agreed to it, made the payment of the advance-money.

As the contract comes into existence when the parties agree to all the important elements of the

contract, the County Court concluded that this contract had come into existence and the parties were

familiar with all its important elements. The subject-matter of this contract, therefore, was the delivery

of certain type and quantity of goods for which the appellant made an advance payment in terms of

monetary funds to the first defendant with the aim to realize this contract. Also, it follows from the

status of the case-file that the realization of this business between the appellant and the first defendant

had not occurred, which appears undisputable from the statements of the parties to the proceedings, for

the reasons of force majeure, i.e. outbreak of the war in the territory of the former SFRY.
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12. It is further stated in the reasoning of the judgment that the provision of Article 124 of the

Law on Obligations stipulates that in bilateral contracts, when a party fails to fulfill its obligation, the

other party may request fulfillment of the obligation or, under the conditions set out in this law,

terminate the contract by a simple statement, if the termination of the contract or the compensation of

damage does not take place under the Law, and in any case has the right to compensation of damage.

The appellant and the first defendant agreed in their statements that the realization of the contract and

the delivery of goods had not taken place, and that there is no responsibility on the part of either

contracting party. Furthermore, as there is no written form of the contract, and on the basis of the

case-file and the allegations of the parties to the proceedings one cannot establish what the elements

thereof are besides those listed in the preliminary invoice, thus, in any case, it follows from the acts of

the parties that they agreed to terminate the mentioned contract as there was no possibility to fulfill it.

The provision of Article 137 of the Law on Obligations prescribes that, when the fulfillment of

obligation of one party to a bilateral contract becomes impossible because of the event for which none

of the parties is responsible, obligation of the other party shall be terminated as well, and if the latter

has fulfilled a part of his/her obligation, he/she can demand refunding based on the rules for the

restoration of illicitly obtained values. The provision of this Article points to the application of the

provision of Article 214 of the Law on Obligations which regulates that when something, acquired

unlawfully, is returned and the acquirer is a mala fide party, the fruits also have to be returned and

default interest paid, as of the day of acquisition, or otherwise from the day of submitting the request.

As, at the time of entry into the respective legal business, in the opinion of the County Court, both

litigants wanted its conclusion and realization and accepted it, and both were bona fide parties, there is

no liability of any of the contracting parties that the realization thereof had not occurred.

13. The County Court further alleges that it can be seen from the preliminary invoice and the

report of the bank that the advance was paid by the appellant for the realization of this contract, and the

subject-matter of the contract is the delivery of goods. In a situation where the goods do not get

delivered, each party is obliged to return what they had received on the basis of the contract, and as the

appellant gave monetary funds in respect of advance payment, the first-defendant was obliged to

reimburse these funds to the appellant. In the proceedings before the Basic Court the litigants proposed

the presentation of evidence in accordance with the provision of Article 7 of the Law on Civil

Procedure. Inter alia, evidence was presented by hearing the witness Mr. Drago Kecman, which

evidence was also presented at a hearing before the County Court. Furthermore, the provision of Article

123 of the Law on Civil Procedure provides that each party shall be obliged to prove the facts on which

he/she bases the claim and that the court shall determine the facts upon which the case shall be decided
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on the basis of free evaluation of evidence. The provision of this Article speaks of the burden of proof,

as pursuant to Article 7 of the Law on Civil Procedure, the burden of proof is introduced which is

placed on the parties and which does not only contain the obligation but also the authorization of the

parties to propose evidence to prove their claims on the facts and existence of some fact that the parties

gave contradictory claims upon, as well as those that were neither disputed by the counterparty nor

confirmed. Therefore, each party is obliged to propose relevant evidence, i.e. to indicate evidential

means by which it proves the truthfulness of its claims (subjective burden of proof) and to use the said

means to prove its allegations on facts (objective burden of proof) by presenting such evidence, or to

prove the allegations on which it bases its objections or its request to dismiss some request of the

counterparty. 

14. In the present case, the appellant indisputably paid the advance in the amount of Dinars

4,500,000.00 for which evidence exists in the case-file and which is not disputed by the defendants

either, and the burden of proof of the contradictory claims that this amount had been repaid to the

appellant lays on the party who claims that it was repaid and, in the particular case, it lays on the

defendants. In this sense, the defendants proposed the presentation of evidence by hearing the witness

Mr. Drago Kecman who, in his testimony before the first-instance court, and in the proceedings before

the second-instance court, stated that upon the motion and agreement of both parties to the proceedings,

by inspection of the first-defendant’s documentation, he prepared the analysis of the mutual claims and

debts of the litigants. On that occasion he inspected the original documentation of the first-defendant

and established that the appellant had paid the amount of Dinars 4,500,000.00, that the realization of

this business did not occur, and that he established by direct inspection of the first defendant’s business

records that this total amount of advance money had been reimbursed to the appellant, in the period

between 9 October and 11 December 1991. The witness stated that he informed the appellant’s legal

representative on this issue in April 1992 and that he gave him the analysis which he used to lodge the

lawsuit before the Foreign Trade Arbitration within the Chamber of Commerce in Belgrade, but he

could not give the analysis to the second-defendant because he was not in Banja Luka, and that the

repayment of advance money was done through the Banjalucka banka in Dinars in several installments.

The witness learnt of that by way of direct inspection of the documentation, and he established that the

reimbursed money had been paid to the appellant’s account, regarding which he saw the statement of

the giro-account. 

15. It is further stated that the provision of Article 161 of the Law on Enterprises (Official

Gazette of SFRY no. 77/88), which was in force at the time of the disputed legal relation, prescribed

that a company is obliged to maintain business records and to finalize them periodically, preparing on
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the basis thereof annual and periodic accounts, and the provision of Article 165 of the same Law

regulated that a company shall be responsible for its obligations by pledging all the assets at its disposal

and use. The property of the company, in terms of this law, consists of kind, rights and cash, and legal

persons were obliged to keep business books on all business transactions in accordance with the law.

The provision of Article 20 of the Law on Accounting (Official Gazette of the Republika Srpska no.

17/93) regulated that the accounts and accounting records on the basis of which the registrations of

legal persons were performed must be kept for a minimum of five years, while the Payment Operations

Service keeps the documents relating to the payment operations for a minimum of three years. Such a

provision on the time-limit for the safekeeping of documentation on payment and other modifications in

the operations of legal persons was also regulated by the provision of Article 24 of the former Law on

Accounting (Official Gazette of SFRY nos. 12/89, 35/89, 3/90, 42/90 and 61/90) which also provide

for the safekeeping of accounts and accounting records of legal persons for a minimum of five years

and obligation of the Payment Operations Organization to keep the documents relating to such

transactions for a minimum of three years. 

16. The County Court then stressed that it follows on the basis of the status of the case-file that

the appellant had field a lawsuit on 23 August 1994 and the then claim was related to the payment of

the principal debt relating to the contract on import of 26 November 1990 and the interest on the bills

related to the realization of this contract (in ATS currency) and the interest (calculated on the basis of

delay in the repayment of the amount of Dinars 4,500,000.00) in the amount of Dinars 1,476,068.00

calculated as of 31 December 1991. In the factual part of lawsuit the appellant stated that, on the basis

of mutual agreement, the B.Sc. Econ. Mr. Drago Kecman from Banja Luka was appointed an expert, to

establish mutual business relations and claims. On 24 May 1992, the appellant filed a lawsuit of the

same contents with the Foreign Trade Arbitration within the Chamber of Commerce of Yugoslavia. In

the course of the arbitration procedure the Arbitration declared itself not competent for all the business

transactions between the litigants in 1991.  Furthermore, in the respective proceedings, the appellant

specified his claim by the submission of 5 February 1998 and requested the payment of advance

money, the interest and commission, all in DEM, and, finally, at the main hearing, the appellant

specified his claim in accordance with the finding of the financial expert Mr. Djuro Srdic.

17. The County Court further stated that, keeping in mind the fact that the second defendant, as

a legal representative for the first-defendant, had left Banja Luka in September 1991 due to the war,

that in May 1992 the Army and special police had entered the premises of the first-defendant (which is

indisputable between the parties), the allegations of the defendants that for this reason it was not

possible to keep the business documentation and state of changes in the business records appear
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justified, and that as a result thereof the parties agreed to try through Mr. Mr. Drago Kecman to

establish mutual claims arising from business relations. For that reason, the County Court assessed that

the appellant’s allegations, that he did not agree to it and that the witness did not prepare, upon his

request, the analysis presented in the testimony, were not acceptable, as the facts alleged in the lawsuit

show precisely to the contrary, i.e. that it was done with his consent, and the appellant referred to that

analysis both in the lawsuit and in the procedure before the Arbitration. For the above circumstances,

the defendant was not in possession of written evidence on the business transactions and, at the time the

lawsuit was filed, the second-defendant was no longer in Banja Luka and had no objective possibility to

preserve the documentation of the first-defendant or, bearing in mind the time-limits prescribed by the

Law on Accounting, to request data from the bank or from the Social Accounting Service, or the

Payment Operations Service. For this reason, the County Court accepted the statement of the witness

Mr. Mr. Drago Kecman which supports the defendants’ claim that the disputed advance money was

repaid. The statement of this witness corresponds to the appellant’s allegations in the lawsuit that he

was instructed by the parties to the proceedings appointed him, as their mutual friend and economist by

profession, to perform this job for them. The court also accepted the allegations of the witness that he

gave the analysis to the appellant’s legal representative, as the appellant used the said analysis in other

proceedings as well. That means that he possessed it and the defendant did not and, therefore, had no

opportunity to propose the presentation of that piece of evidence at the preliminary hearing. The

first-instance court dismissed this proposal at the main hearing, allowing for the analysis to be handed

out to the defendants but not allowing the presentation of evidence by reading thereof. Therefore, the

County Court held that it had no reason not to accept as correct the statement of this witness regarding

the allegations that he saw in the documentation that the advance money had been repaid to the

appellant. It also follows from the statement of the appellant’s legal representative that the advance

money “had been partly repaid and that 70 to 90% of advance money had remained unpaid”.

Furthermore, it follows from the submission the appellant addressed to the Foreign Trade Arbitration of

6 December 1993 that the defendant used the advance money to purchase the amount of ATS

2,366,416.23 from the Company GHT-RONI L.T.D. D.O.O. from Belgrade, and that this company

paid the debt to the appellant on behalf of the defendant. In the respective lawsuit the appellant had first

requested the payment of the interest for delay in the repayment of advance money, and only in 1998 he

had requested both the advance money and the interest. The County Court held that, bearing in mind

the fact that the appellant, regarding the disputed advance money, addressed his claim only to the

interest for delay in the repayment of advance money, it is illogical not to request the reimbursement of

that amount as well if the advance money had not been repaid. On the basis of this indirect evidence
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and direct evidence - the statement of the witness Mr. Mr. Drago Kecman, which the County Court

accepted as truthful, it was concluded that it is certain that the amount of the advance money had been

repaid to the appellant by the first-defendant, to a degree of probability which removes any reasonable

doubt about it. 

18. Finally, the County Court held that the position of the Basic Court that in the particular

case the provision of Articles 54 through 76 of the Law on Enterprises could be applied was wrong.

Namely, these provisions relate to the so-called breach of legal personality and they are provided for in

the Law on Enterprises from 1998 (Official Gazette of the Republika Srpska no. 24/98) which was not

applicable at the time of the disputed relation. Moreover, the Law on Enterprises from 1991 did not

contain such provisions. Also, the Law on Enterprises from 1998 does not provide for the retroactive

effect of this law to legal entities and their business relations, thus the Basic Court incorrectly applied

the substantive law in this part.

19. Having regard to the aforementioned, the County Court concluded that the defendants’

appeals were well-founded and decided as stated in the enacting clause of the judgment.

20. Against the Judgment of the County Court no. PŽ-286/04 of 26 May 2004, the appellant

lodged a revision-appeal before the Supreme Court, which, by its Judgment no. 118-0-Rev-06-001-068

of 27 November 2008, dismissed the revision-appeal as ill-founded.

21. In the reasoning of its judgment, the Supreme Court indicates that the County Court

correctly concluded, through the evaluation of evidence presented, that the litigants wanted to enter into

this contract and that it was not their fault that the business was not realized, as objective problems

arose after the entry into this contract regarding the transfer of goods and services between the

Republics of the former SFRY, and especially with the foreign countries because of extraordinary

circumstances - war conflicts in the territory of the former SFRY. The Supreme Court further states

that the litigants found it disputable whether the first-defendant had refunded the amount of the then

Dinars 4,500,000.00 during 1991. In that respect, the second-instance court presented anew the

evidence of hearing the witness Mr. Mr. Drago Kecman who had also been heard before the

first-instance court, thus through the evaluation of this piece of evidence in relation to other pieces of

evidence presented during the first-instance proceedings, it concluded that the advance payment of

Dinars 4,500,000.00 had been refunded to the appellant by the first-defendant in the period between 9

October 1991 and 11 December 1991, and that the appellant’s legal representative Mr. Milorad

Mihajlović stated in his testimony that the advance payment “had been partly refunded and that 70 to

90% of the deposit has remained unpaid”.  According to the assessment of the Supreme Court, the

County Court provided clear and valid reasons on this disputable fact. Namely, the testimony of the
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witness Mr. Mr. Drago Kecman before the second-instance court is identical to his testimony given

before the first-instance court. This witness, who was on good terms with the appellant’s legal

representative and the second-defendant, and, by their mutual agreement, he was appointed to prepare

the Analysis on the realization of the Contract on Import no. 001/00 of 26 November 1990, in which

he established that the first-defendant had refunded to the appellant the entire amount of Dinars

4,500,000.00, of which he informed the appellant’s legal representative. The analysis at issue was used

by the appellant as evidence in a procedure instituted before the Foreign Trade Arbitration in Belgrade,

which the witness established on the basis of original documentation of the first-defendant. In respect of

the claims against the second-defendant, the Supreme Court stressed that it is also ill-founded as the

advance money had been refunded to the appellant. Furthermore, the Supreme Court established that

the conclusion of the second-instance court was correct that even if the advance money had not been

refunded to the appellant, there would be no basis for claiming it in relation to the second-defendant, as

the appellant did not even have a contractual relation with the second-defendant regarding the advance

payment of the mentioned amount in Dinars (contract on sale of goods).

22. The Supreme Court also noted that the appellant’s objections raised in the revision-appeal

on the erroneous application of the Law on Civil Procedure, and that the attorney for the first-defendant

Zoran Butorac, lawyer practicing in Banja Luka, was not authorized by the first-defendant to represent

him before the second-instance court, were ill-founded. Namely, the lawyer  Zoran Butorac represented

the second-defendant as natural person in the course of proceedings on the basis of the power of

attorney given by the second-defendant as a director of the first-defendant and its legal representative.

Therefore, the lawyer Zoran Butorac was authorized to represent the first-defendant before the

second-instance court, as the power of attorney was issued by the legal representative and owner of the

first-defendant.

23. Also, the Supreme Court assessed as ill-founded the appellant’s objection raised in the

revision-appeal that the County Court did not allow the appellant’s attorney to examine - question the

witness Mr. Mr. Drago Kecman on the realization of the Contract on Import no. 001/00 of 26

November 1990 and to present the witness with the Analysis on the realization of the Contract on

Import no. 001/00 of 26 November 1990. Namely, the witness Mr. Mr. Drago Kecman was heard at

the hearing before the second-instance court in accordance with the provision of Article 217 of the Law

on Civil Procedure. The witness was heard upon the motion by the defendants and there was no need to

give the witness his own analysis for inspection, as the appellant did not propose presentation of that

piece of evidence. At the main hearing before the first-instance court it even objected the motion of the

defendants to have the abovementioned analysis “treated as an integral part” of the testimony of the
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witness Mr. Drago Kecman. Contrary to the appellant’s claim, during the hearing before the

first-instance court the appellant did not propose to have the witness present his opinion regarding the

contents of the analysis on the realization of the Contract on import no. 001/91 of 26 November 1990,

and, therefore, such piece of evidence could not have been presented. Having regard to the aforesaid,

the Supreme Court decided to dismiss the appellant’s revision-appeal as ill-founded.

IV. Appeal
a) Allegations of the Appeal

24. The appellant alleges that he challenged judgments violated his right to a fair trial under

Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European

Convention for the Protection of Human Rights and Fundamental Freedoms (“the European

Convention”) and the right to property under Article II(3)(k) of the Constitution of Bosnia and

Herzegovina and Article 1 of Protocol No. 1 to the European Convention. 

25. The essence of the appellant’s allegations on the violation of his rights relates, as he pointed

out, to the erroneously established facts and to the breach of procedural and substantive regulations.

The appellant emphasizes that the County Court, when adopting its decision, which was upheld also by

the Supreme Court, committed a series of violations of the rules of civil proceedings because of which

the principle of equality of arms of the parties to the proceedings was violated, which led to the

erroneously established facts and erroneous application of the substantive law, namely of the provisions

of the Law on Civil Procedure in the particular case.

26. In this respect the appellant alleges that in the proceedings before the County Court the

lawyer  Zoran Butorac, who represented the second-defendant in the proceedings before the Basic

Court, did not have a valid power of attorney to represent the first-defendant, i.e. it was not done in

accordance with Articles 300, 306 and 309 of the Law on Civil Procedure, which amounts to

substantial violations of the Law on Civil Procedure, which stipulate that the attorney must present

forthwith to the court the power of attorney when undertaking the first action. 

27. Furthermore, the appellant alleges that the County Court at its session of 26 May 2006

presented evidence by reading submissions from another case-file (submission of 6 December 1993),

with which the appellant has not been familiarized in this case. Also, the appellant alleges that it did not

have a possibility to express its opinion on it, as it did not know that the court had this piece of evidence

in the case-file, and that the Court presented that piece of evidence, and that it is not a piece of evidence

that the court has the right to present pursuant to Article 7(2) of the Law on Civil Procedure. In this

manner, in the appellant’s opinion, the County Court acted contrary to the provisions of the Law on

Civil Procedure which prescribe that the parties are obliged to prove all their facts and offer all
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evidence at the preliminary hearing (Articles 7(1) and 77 of the Law on Civil Procedure) except for the

reasons prescribed in Article 102(2) of the Law on Civil Procedure.

28. The appellant also alleges that at the main hearing before the County Court, the court did

not make it possible for it, when examining the witness Mr. Drago Kecman, to fully interrogate this

witness and to present him with his analysis of the realization of the Contact on Import no. 001/90 of

26 November 1990 between the appellant and the first-defendant. In this manner the appellant was

prevented from disputing the testimony of this witness, and there was a need to interrogate this witness

more comprehensively also because the witness did not present his memories but used the said analysis

during his testimony. Had the court allowed the witness to present his analysis, the appellant holds that

it would have been established that it contained the facts contrary to those that the witness presented,

and especially because his analysis was in contradiction with the finding of the first-defendant which is

attached to the case-file of the Foreign Trade Arbitration in Belgrade under no.  T-43/92. 

29. In the appellant’s opinion, such conduct on the part of the court which placed it into an

unequal position when compared to the defendants led to the adoption of an unlawful and incorrect

decision, and consequently to the violation of his rights to a fair trial and property. 

b) Reply to the Appeal

30. In its reply to the appeal, the Supreme Court stressed that the appellant’s allegations that the

County Court at its session presented a piece of evidence by reading the submission from another

case-file (submission of 6 December 1993) and thereby violated the provisions of the civil procedure

under Articles 7, 8, 77 and 102 of the Law on Civil Procedure in conjunction with Article 209 are

ill-founded. Namely, the second-instance judgment, which follows from its reasoning, was not based

upon the mentioned submission of 16 December 1993 but on the evidence presented in the course of

the proceedings and their correct assessment within the meaning of the Law on Civil Procedure. The

appellant’s claim that the court did not allow it “to examine thoroughly the witness” Mr. Drago

Kecman, does not follow from the contents of the Record prepared before the court during the hearing

of the aforementioned witness, thus these allegations of the appellant are arbitrary and unsubstantiated,

as stated by the Supreme Court. According to the evaluation of the Supreme Court, the statement of the

witness Mr. Drago Kecman was correctly assessed by the second-instance court, both as individual

evidence and in relation to other pieces of evidence presented, and it was correctly assessed in terms of

Article 8 of the Law on Civil Procedure. The testimony of this witness given before the second-instance

court is identical to his testimony given before the first-instance court. Through correct assessment of

the testimony, and correct assessment of other pieces of evidence presented, the second-instance court

found that the claim is ill-founded and, according to the assessment of the Supreme Court, this decision
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is lawful. Namely, under the provision of Articles 7(1), 102(1) and 123(1) of the Law on Civil

Procedure, it is the obligation of a party to the dispute to prove facts on which it basis its claims and to

present evidence corroborating those facts. The Supreme Court finally emphasized that in examining

the lawfulness and correctness of the second-instance judgment, through the evaluation of evidence on

which the appellant based its claims, this Court concluded that the appellant failed to prove, by means

of presented evidence, that his claim is well-founded, regarding which it provided sufficient and valid

reasons in the challenged judgment. Therefore, in conclusion, it stated that it entirely maintains its

factual findings and legal conclusions presented in the judgment challenged by the appeal.

31. In its reply to the appeal, the County Court pointed out that it fully stands by the reasons

provided in the reasoning of the second-instance judgment. 

32. In the reply to the appeal, the defendants stressed that the appellant’s allegations presented

in the appeal are ill-founded and proposed that the appeal be dismissed as ill-founded. The defendants

stated that precisely the appellant had based his lawsuit on the analysis prepared by the witness, Mr.

Drago Kecman, but he did not allow for this analysis to be presented as evidence at the main hearing

before the Basic Court in Banja Luka of 13 July 2004. The allegations stated in the appeal regarding

the lack of authorization for the lawyer Zoran Butorac to represent the first-defendant before the

County Court in Banja Luka are also ill-founded. Namely, the second-instance court did not commence

the hearing before having indisputably established, through the attorneys for the parties, that the lawyer

Zoran Butorac was authorized to represent PPP “Domet” after the retirement of the lawyer Mileva

Tucek, who had represented the first-defendant up until then. An official record on that was made

before the Basic Court in the case no. P-1058/04, which was signed by the Director of the

first-defendant, all upon the proposal of the appellant’s attorney, in order to be able to continue with the

court proceedings. Regarding the submission of 6 December 1993 from the second case-file, which was

read at the hearing before the County Court, the defendants stressed that that was the appellant’s

submission and not the submission by the defendants and that the appellant was familiarized with the

contents of this submission which eh addressed to the Foreign Trade Arbitration within the Chamber of

Commerce of Yugoslavia. Besides, in its judgment the County Court only mentioned that submission

which was attached to the case-file of the first-instance court and which has no bearing on the

well-foundedness or ill-foundedness of the claim. The defendants attached to their replies to the appeal

the copies of the record from the main hearing before the Basic and County Courts.

V.  Relevant Law
33. The Law on Civil Procedure (Official Gazette of the Republika Srpska nos. 58/03 and

85/03, 74/05, 63/07 and 105/08), in the relevant part, reads:
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Article 7

(1) Parties shall be obliged to present all facts on which they base their claims and propose

evidence corroborating those facts.  

Article 8

The court shall decide on its own accord which facts will be considered as proved, based on

a conscientious and meticulous assessment of each individual piece of evidence and of all

evidence in their entirety.  

Article 77

In the summons for the preparatory hearing, the court shall inform the parties of

consequences should they fail to appear at the preparatory hearing and that they are

obliged to present all facts on which the claims are based and propose all the evidence that

they want to present in the course of proceedings and to bring to the preparatory hearing

all the documents and items that they want to use as evidence. 

Article 102

(1) Each party shall state the facts necessary for supporting their motions, offer evidence

corroborating their statements and respond to the statements and the evidence of the

adverse party. 

(2) The parties may present new facts and new evidence in the course of the main hearing

only if they make it probable that, without their fault, they could not have presented them in

the preliminary hearing. 

Article 123

(1) Each party shall be obliged to prove the facts on which he/she bases the claim. 

(2) The court shall determine the facts upon which the case shall be decided on the basis of

free evaluation of evidence.

Article 126

If the court, based on evaluation of presented evidence (Article 8), cannot determine a fact

with certainty, the court shall decide on the existence of that fact by applying the rules on

burden of proof. 

Article 209

A procedural error shall exist if the court, in the course of the proceedings, failed to apply

or improperly applied a provision of this Law, which affected the rendering of a lawful and

correct judgment.
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Article 217(2)

The second instance court shall set a hearing when it assesses that, in order to properly

determine the state of the facts, it is necessary to determine new facts or to hear new

evidence or to re-hear already presented evidence before the second instance court, and

when it assesses that a hearing needs to be held before the second-instance court due to the

procedural errors in the first instance proceedings.

34.  The Law on Obligations (the Official Gazette of SFRY, nos. 29/78, 39/85, 45/89 57/89; and

the Official Gazette of the Republika Srpska, nos. 17/93 and 39/03), as relevant, reads:

Article 124

In bilateral contracts, when one party does not fulfill his/her obligation, the other party can

request fulfilling of obligations, unless something else is prescribed, or can cancel the

contract by simple statement, under conditions envisioned by the following articles, unless

cancellation of the contract ensues from the law itself.  In either event the other party is

entitled to damage compensation.

Article 137

(1) When fulfillment of obligation of one party to a bilateral contract has become

unachievable because of the event for which none of the parties is responsible, obligation of

the other party shall be terminated as well, and if the latter has fulfilled a part of his/her

obligation, he/she can demand refunding based on the rules for the return of illicitly

obtained values.

Article 214

When something, acquired through unlawful enrichment, is returned and the acquirer is a

mala fide party, the proceeds also have to be returned and default interest paid, as of the

day of acquisition, and otherwise from the day of submitting the request.

VI. Admissibility
35. According to Article VI(3)(b) of the Constitution of Bosnia and Herzegovina, the

Constitutional Court shall also have appellate jurisdiction over issues under this Constitution arising

out of a judgment of any other court in Bosnia and Herzegovina. 

36. According to Article 16(1) of the Rules of the Constitutional Court, the Constitutional Court

shall examine an appeal only if all effective legal remedies available under the law against a

judgment/decision challenged by the appeal are exhausted and if the appeal was lodged within a
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time-limit of 60 days as from the date on which the decision on the last effective legal remedy used by

the appellant was served on her.

37. In the present case, the subject-matter of the appeal is the Judgment of the Supreme Court no.

118-0-Rev-06-001 068 of 27 November 2008, against which there are no other effective legal

remedies available under the law. The appellant received the challenged judgment on 26 December

2008 and lodged an appeal on 9 February 2009, i.e. within the 60 days time limit as stipulated by

Article 16(1) of the Rules of the Constitutional Court. Finally, the appeal also meets the requirements

under Article 16(2) and (4) of the Rules of the Constitutional Court, because it is not manifestly (prima

facie) ill-founded nor is there any other formal reason rendering the appeal inadmissible.

38.  Having regard to the provisions of Article VI(3)(b) of the Constitution of Bosnia and

Herzegovina and Article 16(1), (2) and (4) of the Rules of the Constitutional Court, the Constitutional

Court has established that the present appeal meets the admissibility requirements.

VII. Merits
39. The appellant challenges the mentioned judgments claiming that they violated the right to a fair

trial under Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the

European Convention and the right to property under Article II(3)(k) of the Constitution of Bosnia and

Herzegovina and Article 1 of Protocol No. 1 to the European Convention.

The right to a fair trial

40. Article II(3)(e) of the Constitution of Bosnia and Herzegovina as relevant reads:

All persons within the territory of Bosnia and Herzegovina shall enjoy the human rights and

fundamental freedoms referred to in paragraph 2 above; these include:

(…) 

e. The right to a fair hearing in civil and criminal matters, and other rights relating to

criminal proceedings.

 Article 6(1) of the European Convention reads:

1. In the determination of his civil rights and obligations or of any criminal charge against

him, everyone is entitled to a fair and public hearing within a reasonable time by an

independent and impartial tribunal established by law. […]

41. The Constitutional Court notes that the proceedings concluded by the challenged judgment of

the Supreme Court concerned the decision-making on the appellant’s claim lodged against the

defendants for the payment of the debt arising from the contractual relation, and concludes that it is a

civil law case. Thus, it follows that Article 6 of the European Convention is applicable to the present

case. In view of the aforementioned, the Constitutional Court will examine whether the proceedings
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before the court were fair as required by Article II(3)(e) of the Constitution of Bosnia and Herzegovina

and Article 6(1) of the European Convention.

42. The allegations stated in the appeal in respect of the right to a fair trial relate to the violation of

the provisions of the civil procedure, the correctness of the establishment of the facts and the

misapplication of the substantive law. As to the violations elating to the regularity of the application of

the provisions of the civil procedure, the appellant claims that the principle of equality of the parties to

proceedings was violated in the relevant proceedings, which resulted in erroneous establishment of the

facts and incorrect application of the substantive law. In view of the aforementioned, the Constitutional

Court will examine whether the relevant proceedings have met the standards under Article II(3)(e) of

the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention.

43. First and foremost, the Constitutional Court notes that Article 6(1) of the European Convention

requires that a fair balance be struck between the parties to proceedings (see, the European Court of

Human Rights, De Haes and Gijsels v. Belgium, Decision of 24 February 1997, Reports 1997-I), i.e.

that there is equality of the parties to the proceedings. According to the position taken by the European

Court of Human Rights, the principle of equality the parties to the proceedings implies that the parties

to the proceedings must be afforded a reasonable opportunity to present their case, including the

presentation of evidentiary material, under conditions that do not place him at a substantial

disadvantage vis-à-vis their opponent (see, the European Court of Human Rights, Dombo Beheer B.V.

v. The Netherlands, judgment of 27 October 1993, Series A, no. 274).

44. Taking into account the reasoning of the challenged judgments, the reply to the appeal by the

Supreme Court and other documentation in the case file, the Constitutional Court holds that the

appellant was not denied an opportunity to participate in the respective proceedings, to propose and

present evidence to the same extent as the opponent party. Namely, it follows from the reasoning of the

judgment of the Supreme Court that the appellant had the opportunity to examine the witness Mr.

Drago Kecman in the proceedings before first-instance court as well as before the second-instance

court. In addition, as to the appellant’s allegations that it had no opportunity to present to the witness its

analysis of realization of the Import Contract no. 001/91 of 26 November 1990, the Constitutional

Court observes that the appellant, during the hearing before the first-instance court, failed to propose

that the witness gives his opinion as to the contents of the mentioned analysis. On the contrary, the

defendants proposed that the analysis in question can be “treated as an integral part” of the testimony of

the witness Mr. Drago Kecman, and the Basic Court dismissed this proposal as the defendants had

failed to propose this piece of evidence at the preliminary hearing. Moreover, it follows from the

minutes of the main trial before the first-instance court that the appellant itself opposed the proposal of
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the defendants that the mentioned analysis can be “treated as an integral part” of the testimony of the

witness Mr. Drago Kecman. Next, as to the appellant’s allegations that the submission from another

case file, which the appellant had addressed to the Foreign Trade Arbitration within the Chamber of

Commerce of Yugoslavia on 6 December 1993, was read out at the hearing before the County Court,

whereby the appellant had not been informed in advance that the said piece of evidence would be

presented, the Constitutional Court observes that it follows from the reasoning of the judgment passed

on the revision-appeal and from the reply by the Supreme Court that the Supreme Court, in examining

the correctness and lawfulness of the second-instance judgment, failed to consider the appellant’s

allegations on this submission (which the County Court mentioned in the second-instance judgment

only as indirect evidence). Namely, it considered them to be irrelevant for decision-making in the

present matter, i.e. the Supreme Court stated in the reasoning of its decision that the second-instance

court had based the facts on the testimony of the witness Mr. Drago Kecman, providing clear and valid

reasons for its establishment of facts. In view of the above, the Constitutional Court observes that the

decision on the well-foundedness of the appellant’s claim was not based on the mentioned submission,

thus, accordingly, the presentation of the mentioned piece of evidence could not put the appellant into

an unequal position in comparison to the other party to the proceedings. Finally, as to the appellant’s

allegations that his right of equality of arms was violated, because, according to the appellant, the

lawyer Zoran Butorac did not have a valid power of attorney to represent the first-defendant, the

Constitutional Court observes that it follows from the reasoning of the judgment of the Supreme Court

that the lawyer Zoran Butorac, in the course of the proceedings, had represented the second-defendant

as a physical person on the basis of the power of attorney granted to him by the second-defendant, being

the director and legal representative for the first-defendant. Therefore, the Supreme Court assessed that

the lawyer Zoran Butorac was authorized to represent the first-defendant before the second-instance

court, as the legal representative and owner of the first-defendant had granted him the power of

attorney. The Constitutional Court does not find that this conclusion by the Supreme Court is arbitrary.

Besides, the Constitutional Court observes that the appellant failed to reason whatsoever as to the

manner in which the issue of validity of the power of attorney for the representation of the

first-defendant could put the appellant into an unfavorable position in comparison to the opponent party

to the proceedings.

45. Consequently, the Constitutional Court could not conclude that the principle of equality of arms

before the County Court and the Supreme Court was violated in respect of the appellant.

46. As to the appellant’s allegations relating to the erroneously established facts and erroneous

application of the substantive law, the Constitutional Court primarily indicates that according to the
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case law of the European Court and the Constitutional Court, these courts are not called upon to

examine conclusions of the ordinary courts with respect to the facts of the case and the application of

the substantive law (see, the European Court of Human Rights, Pronina v. Russia, Decision on

Admissibility of 30 June 2005, Application no. 65167/01). The Constitutional Court has no

competence to substitute ordinary courts in the assessment of facts and evidence, rather, generally

speaking, it is the task of the ordinary courts to appraise the presented facts and evidence (see, the

European Court of Human Rights, Thomas v. the United Kingdom, judgment of 10 May 2005,

Application no. 19354/02). The Constitutional Court is called upon to examine whether a possible

violation or neglect of the constitutional rights have occurred (the right to a fair trial, the right of access

to court, the right to an effective legal remedy, etc.) and whether the application of laws has been

possibly arbitrary or discriminatory. Within its appellate jurisdiction, the Constitutional Court

exclusively deals with the issue of possible violation of constitutional rights or the rights under the

European Convention in the procedure before the ordinary courts, thus, in the particular case, the

Constitutional Court will examine whether the proceedings as a whole have been fair within the

meaning of Article 6(1) of the European Convention (see the Constitutional Court, Decision no. AP

20/05 of 18 May 2005, published in the Official Gazette of BiH no. 58/05). Furthermore, the

Constitutional Court recalls that it will not interfere with the manner in which the ordinary courts had

adopted evidence as evidentiary material. In this respect, the Constitutional Court will not interfere

either with the situation as to which evidence of the parties to the proceedings had been given credence

by the ordinary courts on the basis of the judicial margin of appreciation (see the Constitutional Court,

Decision no. AP 612/04 of 30 November 2004, and the European Court of Human Rights, Doorson v.

Netherlands, judgment of 6 March 1996 published in the Reports 1996-II, paragraph 78).

47. Considering this part of the appellant’s allegations, the Constitutional Court holds that the

ordinary courts provided clear and precise reasons that on the basis of the relevant facts established

during the proceedings concerned, they had reached a conclusion that the appellant failed to prove the

decisive fact on which it based its claim for the payment of the debt in the amount of KM 330,847.24

in respect of the obligations based on the advance payment, i.e. that the first-defendant and the

second-defendant proved with certainty that the amount of the advance payment had been refunded to

the appellant by the first-defendant to such a degree of probability so as to remove all reasonable doubt

about it. The Constitutional Court observes that the proceedings in this civil matter were conducted

under the provisions of the Law on Civil Procedure, which, in Article 123(1), stipulates as follows:

Each party shall be obliged to prove the facts on which he/she bases the claim…  In the present

case, it is undisputed that the appellant had paid the deposit in the amount of Dinars 4,500,000.00, so
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the burden of proving contradictory assertions that the specified amount had been refunded to the

appellant lies with the party claiming so, namely with the defendants in the present case. In this sense,

the defendants proposed that evidence be presented by hearing the witness Mr. Drago Kecman, who, in

his testimony before the first-instance court and in the proceedings before the second-instance court,

who stated that he had established, through direct inspection of the documentation and business books

of the first defendant, that the first-defendant had refunded to the appellant the full amount of the paid

deposit in the period from 9 October to 11 December 1991. on the basis of this directly presented piece

of evidence, accepted as true by the County Court, the County Court reached a conclusion, which was

also upheld by the Supreme Court, that it is certain that the first-defendant had refunded to the

appellant the amount of the advanced payment to such a degree of probability so as to remove all

reasonable doubt about it.  

48. In view of the above, the Constitutional Court considers that the County Court and the Supreme

Court provided a detailed reasoning for their respective decisions, which the Constitutional Court does

not consider to be arbitrary.

49. Therefore, the Constitutional Court holds that the appellants’ right to a fair trial under Article

II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention

has not been violated in the present case.

Right to property 

50. Having regard to the conclusion of the Constitutional Court relating to the violation of Article

II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention,

the Constitutional Court holds that it is not necessary to consider separately the part of the appeal

relating to the violation of the right to property, as the allegations stated in the appeal about the

violation of the right to property are identical to those relating to the violation of the right to a fair trial.

VIII. Conclusion
51. The Constitutional Court concludes that the challenged decisions of the Supreme Court and the

County Court are not in violation of the appellant’s right to a fair trial under Article II(3)e) of the

Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention, and of the right

to property under Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of

Protocol No. 1 to the European Convention, as the manner in which they, by assessing the evidence

presented, established and construed the facts, and applied the positive regulations, cannot be deemed

arbitrary. The reasons provided in the challenged judgments relating to the application of the

substantive law and the procedural law was clear, precise and detailed, and the appellant failed to prove

that he did not participate in the respective proceedings on an equal footing.   
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52. Having regard to Article 61(1) and (3) of its Rules, the Constitutional Court decided as set out

in the enacting clause of the present decision.

53. Pursuant to Article VI(5) of the Constitution of Bosnia and Herzegovina, the decisions of the

Constitutional Court shall be final and binding. 

Prof. Dr. Miodrag Simović
President

Constitutional Court of Bosnia and Herzegovina


