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The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with Article VI(3)(b) of the Constitution of Bosnia and Herzegovina, Article 59(2)(2), Article 61(1) and (2) and Article 64(1) of the Rules of the Constitutional Court of Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina nos. 60/05, 64/08 and 51/09), in Plenary and composed of the following judges: 
Ms. Valerija Galić, President

Mr. Tudor Pantiru, Vice-President

Mr. Miodrag Simović, Vice-President 

Ms. Seada Palavrić, Vice-President

Mr. Mato Tadić
Ms. Constance Grewe 

Mr. Mirsad Ćeman
Ms. Margarita Tsatsa-Nikolovska

Mr. Zlatko M. Knežević
Having deliberated on the appeal of Mr. Ilija Marić, in case no. AP 2360/09, at its session held on 28 September 2012, adopted the following 


DECISION ON ADMISSIBILITY AND MERITS
The appeal of Mr. Ilija Marić is hereby granted.

It is hereby established that Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention for the Protection of Human Rights and Fundamental Freedoms have been violated.

The Judgment of the Supreme Court of the Republika Srpska no. 118-0-Rev-07-000 354 of 5 May 2009 is hereby annulled. 
The case shall be referred back to the Supreme Court of the Republika Srpska to employ an expedited procedure and take a new decision in line with Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention for the Protection of Human Rights and Fundamental Freedoms.
The Supreme Court of the Republika Srpska is ordered to inform the Constitutional Court of Bosnia and Herzegovina, within three months as of the date of delivery of this Decision, on the measures taken to execute this Decision as required by Article 74(5) of the Rules of the Constitutional Court of Bosnia and Herzegovina.

This Decision shall be published in the Official Gazette of Bosnia and Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina, the Official Gazette of the Republika Srpska and the Official Gazette of the Brčko District of Bosnia and Herzegovina.
R E A S O N I N G


I. Introduction
1. 
On 20 July 2009, Mr. Ilija Marić (“the appellant”) from Šibovi, represented by Manda Mišanović, a lawyer practicing in Petrovo, lodged an appeal with the Constitutional Court of Bosnia and Herzegovina (“the Constitutional Court”) against the Judgment of the Supreme Court of the Republika Srpska (“the Supreme Court”) no. 118-0-Rev-07-000 354 of 5 May 2009. 

II. Procedure before the Constitutional Court

2.
Pursuant to Article 22(1) and (2) of the Rules of the Constitutional Court, on 10 December 2009, the Supreme Court and the Attorney's Office of the Republika Srpska (“the Attorney’s Office”) were requested to submit their replies to the appeal.
3.
The Attorney’s Office submitted its reply to the appeal on 11 December 2009, while the Supreme Court submitted its reply to the appeal on 22 December 2009.

4.
Pursuant to Article 26(2) of the Rules of the Constitutional Court, the replies to the appeal were communicated to the appellant on 25 January 2010. 
5.
On 28 January 2010, the appellant submitted to the Constitutional Court his observations relating to the replies to his appeal. 
III. The Facts of the Case
6.
The facts of the case as following from the appellant’s allegations and the documents presented to the Constitutional Court may be summarized as follows.
7.
It follows from the reasoning of the ordinary courts’ decisions that on 19 March 2003 the appellant lodged an action with the Basic Court in Kotor-Varoš (“the Basic Court”) against the Municipality Kotor Varoš (“the first defendant”) and the Republika Srpska (“the second defendant”) for the compensation of damage caused by destruction and alienation of his real property and movable property in the village of Šibovi and the town of Kotor-Varoš, after he had been forced to leave in August 1995 because of the war conflicts. 
8.
By the judgment of the Basic Court no. P-30/03 of 3 July 2006 the first and second defendant were obliged to jointly pay to the appellant the amount of KM 171,135.43 with the statutory default interest thereon as of 3 July 2006, as the date of this judgment, for the compensation of material damage and to compensate him for the costs of civil proceedings in the amount of KM 13,840.00. 
9.
In the reasoning of its judgment, the Basic Court concludes that the first defendant, which in August 1995 when the appellant left Kotor-Varoš, through its bodies, took over for management and use all of the appellant’s real property and movable property found therein, had the competence for that based on the Law on Refugees (Official Gazette of the Republika Srpska no. 5/93), the Decree on Accommodation of Refugees and Other Persons in the Territory of the Republika Srpska (Official Gazette of the Republika Srpska no. 27/93; “the Decree on Accommodation of Refugees and Other Persons”) and the Decree with the Force of Law on Accommodation of Refugees (Official Gazette of the Republika Srpska no. 19/95; “the Decree on Accommodation of Refugees”). It further evaluates that, by taking over the property in question, the first defendant was obliged to take conscious care of it, to perform the inventory through its bodies of the state of all real property and all movables therein to have the full record and control of property the appellant had to leave and which was allocated to the third persons for use under the above regulations. The Basic Court concludes that, by the failure to make records of abandoned property (the appellant’s but also of other persons) through its bodies, the first defendant deprived itself of the possibility to control the state of appellant’s property and enabled third persons (domicile population, illegal users and temporary users) to completely devastate it. Moreover, it concluded that the liability of the first defendant existed till 1996 when the second defendant took over the management of the real property.
10.
The Basic Court evaluates that, when allocating the appellant’s property to the temporary users, the bodies of the second defendant should have applied the Law on Use of Abandoned Property (Official Gazette of the Republika Srpska nos. 3/96 and 21/96) which, in terms of Article 1 of that Law, in addition to its first goal – accommodation of displaced persons and refugees, has another goal - the protection and preservation of abandoned property. Furthermore, it emphasizes that Article 2 of the same Law stipulates which property to be considered abandoned while Article 3 clearly regulates that such property shall be temporarily transferred under the protection and management of the second defendant and that shall be exercised through the Ministries of Refuges and Displaced Persons and Commissions for Accommodation of Refuges and Management of Abandoned Property (formed in the municipalities in terms of Article 4 of the Law), and other bodies of municipalities and the Republika Srpska. Moreover, it pointed out that the bodies of the second defendant were obliged under Articles 7 and 8 of the same Law to perform the inventory and prepare registers of the abandoned property and were obliged, when allocating the abandoned property and entry into possession of the temporary user, to make a record that should contain, inter alia, the detailed description of the state of the facility as found and all the movable property in the apartment or facility. However, the Basic Court established that no necessary records were made, i.e., they did not exist in the case-file of the Ministry of Refugees Department Kotor-Varoš no. 47-89/99. By failure to act, in the opinion of the Basic Court, the bodies of the second defendant made a substantial omission when allocating the appellant’s property and they had totally lost control over the use thereof, leaving third persons and temporary users the possibility to ravage it with no consequences whatsoever and in that way enabling, by its actions, the appellant’s property to be completely devastated. Furthermore, it concluded that the bodies of the second defendant should have conducted the proceedings for eviction of illegal users who, under Article 10 of the Law on Use of Abandoned Property, should have paid for all the damages that occurred because of illegal entry into possession and all the costs thereof. The Basic Court concluded that, by the failure to prepare a record on the state of the appellant’s real property and movable property when accommodating the temporary users, the bodies of the second defendant deprived themselves of the right to charge the temporary users with the possible damage, i.e., to initiate, ex officio, the appropriate proceedings against a temporary user i.e. injurer under Articles 26 and 27 of the same Law. For all stated above, the Basic Court concluded, since the defendants had not complied with all of the above laws, they enabled the third persons to cause the damage to the appellant’s property and, therefore, they had standing to be sued in the particular lawsuit.
11.
The Basic Court further established that the appellant had fully proven by written documents, case-file of Ministry of Refugees Department Kotor-Varoš and statements of eight witnesses that he was the owner of real property and all movable property listed. It is also concluded that the appellant, in addition to the aforementioned items of evidence, presented evidence on the amount of damage he suffered on all other real estates, on the value of all alienated movable property, destroyed forest resources through the expertise made by four authorized court’s experts, the findings of whom the court accepted as professionally and objectively made. Consequently, the Basic Court concluded that the defendants had not protected the appellant’s property which represented his home under Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (“the European Convention”) and the property was in its largest part alienated or destroyed during the period the appellant forcibly spent outside the territory of the Republika Srpska and, in terms of Articles 172, 185 and 189(1) and (2) of the Law on Obligations (Official Gazette of SFRY nos. 29/78, 39/85, 57/89 and the Official Gazette of the Republika Srpska nos. 17/93, 3/96, 39/03 and 74/04) the defendants were obliged by the Basic Court to jointly compensate the damage caused to the appellant.
12.  
By its Judgment no. 011-0-Gž-06-001 774 of 13 December 2006, the County Court in Banja Luka (“the County Court”) dismissed the appeal the defendants filed against the Judgment of the Basic Court no. P-30/03 of 3 July 2006 and upheld the first-instance judgment and dismissed the appellant’s claim for compensation of the costs of appellate proceedings as ill-founded. 
13.
In the reasoning of its judgment, the County Court stressed that the conclusion of the first-instance court on the joint liability of the defendants for the damage caused to the plaintiff was correct. The court indicates that it is correctly established, in this respect, that the appellant’s property, after he left, was taken over for the management and use by the defendants and it was subject-matter of allocation to temporary users, first by the first defendant which had grounds for that based on the Law on Refugees, the Decree on Accommodation of Refugees and Other Persons and the Decree on Accommodation of Refugees, and then by the bodies of both defendants in accordance with Articles 3 and 4 of the Law on the Use of Abandoned Property. The County Court concludes that the Basic Court correctly evaluated that this was done with the aim of accommodating the displaced persons and refugees but it also had another goal, the protection and preservation of abandoned property, as stated in Article 1 of the Law on the Use of Abandoned Property. Moreover, it is concluded that this means that the defendants, when taking over the appellant’s property, were obliged to consciously take care of that property and to preserve it in such manner that they would evict illegal users from the abandoned property (Articles 7, 8 and 10 of the Law) so that it could be returned in accordance with the provisions of the Law on Cessation of Application of the Law on Use of Abandoned Property (Official Gazette of the Republika Srpska nos. 38/98, 12/99, 31/99, 38/99, 65/01, 13/02, 64/02, 39/03 and 96/03; “the Law on Cessation”). However, finding that the defendants have not managed the appellant’s property consciously and with care by the preparation of records on entries and returns so that it could be exactly established in which manner the damage was caused, the defendants had no control over the property after its allocation and, therefore, causing the pecuniary damage to the appellant, the County Court evaluated that the first-instance court correctly concluded that under Article 172 of the Law on Obligations the liability of both defendants existed in the particular case as they, given that they disposed with the appellant’s property, had been obliged to return it to the appellant in the same condition. 
14.
Deciding on the revision-appeal the defendants filed against the County Court’s judgment no. 011-0-Gž-06-001 774 of 13 December 2006, the Supreme Court adopted the judgment no. 118-0-Rev-07-000 354 of 5 May 2009, granting the revision-appeal and modifying both lower-instance judgments by dismissing the appellant's claim. 
15.
In the opinion of the Supreme Court, the lower-instance courts have erroneously applied substantive law in the particular legal matter when they granted the appellant’s claim. In this respect, the Supreme Court states that the provision of Article 6 of the Decree on Accommodation of Refugees and Other Persons stipulates that the real estates which were abandoned by their owners or possessors shall be allocated for temporary use to the refugee families and persons that are left with no accommodation because of the war activities. Furthermore, it is stated in Article 12(2) and (3) of the Decree that the rulings on the allocation for temporary use of abandoned real estates, if the private property is concerned, shall be issued by the municipal administrative body competent for geodetic and property-legal affairs and the same body shall also prepare records and inventories of the abandoned property. Moreover, the Supreme Court pointed out that under Articles 21, 22 and 31 of the aforementioned Decree, persons to whom the abandoned property is allocated for temporary use shall also have the obligation to maintain and keep the real property with the care of a good householder and compensate for the costs of any damage caused thereto. It is stressed that, under Article 7(5) of the Decree, persons who are unlawfully using abandoned property shall as well have the obligation of paying for the damages caused. The Supreme Court also recalled that the identical provisions are contained in Articles 3, 6, 7, 10(4), 26, 27 and 35 of the Law on Use of Abandoned Property, but the management and protection of abandoned property had been temporarily transferred to the second defendant, which was realized through the Ministries for Refugees and Displaced Persons, the Commissions for Accommodation of Refugees and Management of the Abandoned Property and other republic and municipal bodies. Then it stated that the provision of Article 30(3) of the Law on Refugees stipulated that the user of abandoned property shall be obliged to compensate the damage caused at the time he/she used the property.  
16.
The Supreme Court evaluated that none of the quoted regulations provided for the liability of the defendants for the damages that temporary users caused to the owners of property, irrespective of whether they used it on or without legal grounds. In the opinion of the Supreme Court, the defendants would be liable for the damage only if the damage was caused by unlawful or incorrect work of their officials in terms of Article 17(1) of the Constitution of the Republika Srpska (Official Gazette of the Serb people in BiH no. 3/92). In this respect it states that the unlawful work is manifested primarily in the acting contrary to the law, other regulation or general act or in the failure to amend the law, other regulation or general act but with the consent or will to cause a damage to a third person. Without the existence of this element of will to cause damages to a third person, in the opinion of the Supreme Court, the existence of unlawful work could not be accepted and, therefore, the liability of a body or official only because they acted contrary to a regulation or failed to apply a regulation could not exist. Furthermore, the Supreme Court points out that incorrect work is manifested as acting or failure to act contrary to the usual or prescribed manner of carrying out activities but also under the condition that the consent or will to cause a damage to the rights or interest of a third person exists. Therefore, it concludes that any incorrect action in the method of work in itself, without this element of will, would not have as a consequence the existence of liability of a body or official for the damages caused to third persons in that manner. In accordance with the above, the Supreme Court concludes that the requirement for the injured party to have a well-founded compensation claim is that the damage was caused or was a consequence of unlawful or incorrect work of an official or a body that performs certain function. Given that the defendants managed and disposed with the appellant’s property in the manner provided for by the Decree on Accommodation of Refugees and Other Persons and the Law on Use of Abandoned Property, an that the second defendant reinstated the plaintiff into his property in the manner stipulated by the Law on Cessation, the Supreme Court concluded that there had been no defendants’ guilt by which their liability for the damages caused to the appellant had been excluded, as the damages had not been the consequence of the incorrect and unlawful work of the defendants’ bodies. Namely, the Supreme Court stresses that the lower-instance courts correctly state that the defendants were obliged, when allocating the abandoned property for temporary use to the refugee-families, to prepare a record on entry into possession which should contain the inventory of all immovable and movable property. However, it ascertained that in the case-file of the Ministry of Refuges and Displaced Persons there is only the record of the Commission for Accommodation of Refugees and Management of the Abandoned Property Kotor-Varoš of 11 September 1998 on the entry into possession by the family of Mr. Božo Radmanović, a refugee from Travnik, in the house in Šibovi. Furthermore, it ascertained that there are no other records on entry into possession by other persons but it concluded that it did not mean that these were not made as the statements of witnesses Mr. Vitomir Dević and Mr. Đuro Krčić indicated such records were made whenever a person had entered into possession of the appellant’s property and the appellant himself stated in his action that his houses, auxiliary facilities and all movable property had been listed in the record of the first defendant of 25 August 1995. However, the Supreme Court concludes that even if the defendants did not make such records, such an omission, under the established facts, was not a consequence of their will to cause the damages to the appellant, nor it is in a cause and consequence link with the damages caused to the appellant. Further, it concludes that the appellant was reinstated into possession of his real property at the beginning of 2000, which is indisputable fact, and therefore, the finding of the first-instance court that the appellant’s right to home has been violated is ill-founded.
IV. The Appeal

a) Allegations of the Appeal 
17.
The appellant believes that the judgment of the Supreme Court is in violation of his right to a fair trial under Article II(3)(e) of the Constitution of Bosnia and Herzegovina  and Article 6(1) of the European Convention, his right to home under Article II(3)(f) of the Constitution of Bosnia and Herzegovina and Article 8 of the European Convention as well as his right to property under Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of the Protocol No. 1 to the European Convention. In relation to this, the appellant claims that the Supreme Court, for the difference with the lower-instance courts, has arbitrarily applied substantive law when it concluded that none of the regulations the Supreme Court referred to in the challenged judgment does not provide for the liability of the defendants for the damages the temporary users had caused to the owners of the abandoned property, irrespective of whether they used the property with or without legal grounds. He claims that the position of the Supreme Court that the defendants had managed and disposed with the appellant’s property in the manner regulated by the Decree on Accommodation of Refugees and Other Persons and the Law on Use of Abandoned Property and that the second defendant reinstated the appellant into his property in the manner prescribed by the Law on Cessation, as well as the position that there had been no guilt on the side of the defendants by which their liability for the damages caused to the appellant had been excluded, as that court held that the damage had not been the consequence of the incorrect and unlawful work of the defendants’ bodies, is also erroneous and arbitrary. The appellant then ascertains that the Supreme Court did not have a fair approach in the application of Articles 8 and 126 of the Civil Procedure Code to the principle of equality when assessing the principle of formal truth, evaluation of the level of proof relating to the grounds and amount of damages which was necessary for the correct application of Articles 8 and 126 of the Civil Procedure Code and he states that the Supreme Court should have evaluated the fact that the defendants were obliged not only to propose evidence to confirm truthfulness of reply to the appeal but also to prove their claim. Moreover, he holds that the principle of the right to fair proceedings, the principle of legal certainty and legality and proportionality has been infringed by the challenged judgment and that the defendants interfered with his right to property, i.e., did not protect the property which represents his home. He holds that he is brought in an unequal position in relation to the defendants as the defendants, although obviously liable for the damage, are privileged in relation to him who, on his own accord, has not contributed to the damages in any possible manner. He claims that a “fair balance” has not been struck as he, as proven owner of the property, has to suffer severe and excessive burden because the value of his property has been diminished. The appellant holds that the liability of the defendants for the damages caused in the particular case follows exactly from the regulations quoted in the decisions of ordinary courts and mainly presenting as his appellate claims the reasons that the lower-instance courts gave in their decisions which the Supreme Court modified by the challenged judgment. 

b) Reply to the Appeal 
18.
In its reply to the appeal, the Supreme Court states that it fully maintains the factual and legal conclusions contained in the reasoning of the challenged judgment. The Supreme Court holds that the challenged decision has not violated the rights guaranteed under the Constitution of Bosnia and Herzegovina to which the appellant refers and proposes to dismiss the appeal as ill-founded.
19.
In its reply to the appeal, the Attorney’s Office submits that the judgment of the Supreme Court has legal grounds and it is based on law and holds that liability for the damages caused by third persons cannot be attributed to the defendants. Furthermore, it states that the position of the Supreme Court is correct as regards the application of substantive law in the particular case and holds that the court, when referring to the provisions of the Law on Use of Abandoned Property, the Decree on Accommodation of Refugees and Other Persons and the Law on Refugees, gave appropriate reasoning for its decision. The Attorney's Office holds as indisputable that none of the regulations provides for the liability of the state or any local administration unit in the present case, and claims that the appellant did not succeed to prove, during the first-instance proceedings, irrespective of numerous items of evidence presented, that the damage had been inflicted by the defendants. Moreover, it alleges that it was not proven either that the defendants, by any of their actions contrary to the law or some other act, contributed by their own will to the infliction of damage. The Attorney's Office also claims that, having in mind the fact that the appellant had been reinstated into his property by the competent bodies of the second defendant in 2000, it is evident that one cannot talk of violation of appellant’s rights under Article 8 of the European Convention in the particular case. Furthermore, the Attorney's Office alleges that it remains unclear where the appellant finds the infringement of Articles 8 and 126 of the Civil Procedure Code.
V.  Relevant Law
20.
The Constitution of the Srpska Republika Bosna i Hercegovina (Official Gazette of the Serb people in BiH no. 3/92), in the relevant part, reads: 

Article 1(1)
Every person has the right to compensation of damages which were inflicted on him by the unlawful or incorrect work of the official person, state body or institution performing public authorities. 
21.
The Law on Refugees (Official Gazette of the Republika Srpska no. 5/93) as far as relevant reads:
Article 30
Ruling on allocation of a facility for temporary use shall be issued by the competent municipal body for housing and utility affairs with the consent obtained from the Commissariat.

Transmitting of the residential space or facility to the temporary use shall be performed by the Commission for Refugees by a record which shall contain the inventory or identification of all immovable and movable items and issuance of the corresponding certificate. 

By the termination of need to use the facility, the Commission for Refugees shall establish all possible deficiencies or caused pecuniary damages on the basis of the record mentioned in the previous paragraph, which the user is obliged to compensate.

[…]

The Commission for Refugees which prepares the record on the temporary use of facility shall prepare the register in which the data of the previous owner or user and temporary user shall be entered.

22.
The Decree on Accommodation of Refugees and Other Persons on the Territory of the Republika Srpska (Official Gazette of the Republika Srpska no. 27/93) in the relevant part reads:
Article 2(1)
The following shall be considered as abandoned residential or business premises: residential houses, vacation houses, commercial facilities, auxiliary facilities (temporary facilities, garages, sheds, restaurants and hotels, business facilities in state, private or mixed ownership which are abandoned by their previous owners or possessors.
Article 6(1)
Real property under Article 2 shall be allocated for temporary use to persons under Article 1 of this Decree for period of 12 months with a possibility of the competent body to lengthen this period.
Article 7(5)
Person who entered into the facility under Article 2 without a ruling of the competent municipal body shall compensate for all the damages and all the costs caused by such entry.

Article 12(2), (3) and (4)
The ruling on allocation for temporary use of the apartments and facilities and the land in private property shall be issued by the municipal administrative body competent for property and legal affairs.

The list and register of facilities under paragraph 1 shall be made by the Municipal administrative body competent for housing and utility affairs and the list and register of facilities under paragraph 2 shall be kept by the municipal administrative body competent for property and legal affairs.
At the moment of entry into possession of a facility the record shall be made which, inter alia, must contain a detailed inventory of the existing state of facility and movable property therein.

Article 21

Persons who are allocated the apartments, housing or other facilities for use are obliged to maintain and kept them with the care of good host. 
In the case when a person from previous paragraph wants to vacate the apartment or facility allocated to him, he is obliged to inform the competent Municipal administrative body which issued his ruling no later than 15 days before that, and return the apartment or facility in the same state as it was when he entered it. 

Article 22

In the case that a person from previous paragraph vacates the real property without informing the competent Municipal administrate body and returning it in the same state as it was when he entered it, he shall bear the costs of all damages caused and against such person the appropriate proceedings will be initiated. 

Article 31(1)
The farm households and other natural and legal persons are obliged to farm the abandoned land allocated for temporary use during the whole period of temporary use thereof, and to keep and maintain the facilities with the care of god host.
23.
The Decree with the force of Law on Accommodation of Refugees (Official Gazette of the Republika Srpska no. 19/95), as far as relevant, reads:

Article 2

The War Presidencies of Municipalities which are receiving the refugees and of the Municipalities from which the refugees are coming in cooperation with the Republic headquarters for accommodation of refugees and with the assistance of police shall perform the allocation of premises for temporary use, in accordance with the plan and instruction given by the Republic headquarters for reception and accommodation of refugees.

Article 5(2)
The allocation of facilities shall be performed on the record and with the issuance of the ruling on temporary use for the period of 12 months with the possibility of extension […]

24.
The Law on Use of Abandoned Property (Official Gazette of the Republika Srpska nos. 3/96 and 21/06) which entered into force on 28 February 1996, as far as relevant, reads:
Article 1

This law shall regulate conditions and manner of use of abandoned property with the aim of accommodation of refugees and displaced persons and protection and preservation of such property. 

Article 2(1)
In terms of this law, the real property and movable property (things) that their owners or holders of the right to use abandoned shall be considered as abandoned property, which, in each particular case, shall be established on the record when the inventory and records of the abandoned property are created.
Article 3

The property under the previous paragraph shall temporarily be transferred into the protection and management of the Republika Srpska (“the Republic”) which shall be exercised through the Ministry for Refugees and Displaced Persons (“the Ministry”) and the Commission for Accommodation of Refugees and Management of Abandoned Property (“the Commission”) as well as the other Republic or Municipal bodies. 

Article 4

The Ministry shall be formed in the Municipalities the Commissions under previous Article within 7 days as of date this Law enters into force. 

[…]

Article 6

The ruling on allocation of abandoned real property or other property for use shall be issued by the Commission.

[…]

Article 7

Lists and record of the abandoned apartments, housing and other facilities in the state ownership shall be performed by the administrative body competent for housing and utility affairs and the lists and record abandoned apartments, housing facilities and land in private property shall be conducted by the administrative body competent for geodetic and property-legal affairs. 


Article 8

Competent administrative and other bodies and organizations are obliged to submit to the Ministry all data necessary for accommodation of refugees and displaced persons on the territory of the Republika Srpska within 30 days as of the date of entry into force of this law. (Data on the abandoned real property gathered in accordance with the Instruction on records and allocation of abandoned real property […].

Article 9

When entering into possession of allocated apartment or facility and land, the competent body shall prepare a record which, inter alia, must contain the detailed description of the found state of the facility and movable property located therein. 

Article 10(1) and (4)
The Commission, on the basis of submitted notification or ex officio, shall issue the ruling on the eviction from the facility and/or return of land and movable property of the person who entered into possession of abandoned real property and movable property without the ruling on allocation for use of such property.
Person who unlawfully entered into possession of abandoned real property shall bare the costs of all the damages and all the costs caused by such entry.

Article 26

Persons who were allocated apartments, housing or other facilities and movable property for temporary use are obliged to keep and maintain them with the care of good host. 

If the person under previous paragraph wants to vacate the apartment or facility allocated to him for temporary use, he is obliged to inform the Commission on that not later than 15 days before vacating it, and return the allocated real property in the same state he received it.
Article 27

If the person under previous Article vacates the apartment or facility allocated to him for temporary use and does not  inform the Commission and does not return  the allocated real property in the same state he received it, he shall the costs of all the damages and against such person the appropriate proceedings will be initiated.

Article 35

The farm households and other natural and legal persons are obliged to farm the abandoned land allocated for temporary use and to keep and maintain the facilities end equipment with the care of god host.

[…]

25.
The Law on Obligations (Official Gazette of SFRY nos. 29/78, 39/85, 45/89 and 57/89 and the Official Gazette of the Republika Srpska nos. 17/93, 3/96, 39/03 and 74/04) in the relevant part reads:
Article 172

(1) A legal entity is liable for the damage that its body caused to a third party in course of or in relation to performing its functions.
(2) If not stipulated differently in the law for a specific case, the legal entity has the right to compensation from the person who caused the damages deliberately or by utter carelessness.
(3) That right expires within the period of six months from the day of paid compensation of damage.
Article 185

(1) Liable person shall be obliged to establish the state that existed before the occurrence of damages.

(2) If restitutio in integrum (establishing of the earlier condition) does not entirely remedy the damages, the responsible person is obliged to give compensation in cash for the rest of the damages.
(3) When restitutio in integrum is not possible, or when the court deems it unnecessary for the responsible person to do it, the court shall decide that the responsible person should pay the injured party an appropriate sum of money for the compensation of damages. 

(4) The court shall award the injured party compensation in cash when he/she demands it, except if the circumstances of the given case justify (the establishing of the earlier condition) restitutio in integrum.

Article 189(1) and (2)
The injured party shall be entitled to the compensation of ordinary damages but, as well as to the compensation of missed profit.
The amount of damage compensation shall be determined according to the prices as of the moment the court decision was reached, except for the case where the law prescribes differently.

26. 
The Civil Procedure Code (Official Gazette of the Republika Srpska nos. 58/03, 85/03, 74/05, 63/07 and 49/09) in the relevant part reads:

Article 8 

The court shall decide on its own accord which facts will be considered as proved, based on a conscientious and meticulous assessment of each individual piece of evidence and of all evidence in their entirety, as well as on the outcome of the entire proceedings.  

Article 126

If the court, based on evaluation of presented evidence, cannot determine a fact with certainty, the court shall decide on the existence of that fact by applying the rules on burden of proof. 
VI.  
Admissibility
27.
Pursuant to Article VI(3)(b) of the Constitution of Bosnia and Herzegovina, the Constitutional Court shall also have appellate jurisdiction over issues under this Constitution arising out of a judgment of any other court in Bosnia and Herzegovina.
28.
Pursuant to Article 16(1) of the Rules of the Constitutional Court, the Constitutional Court may consider an appeal only if all effective remedies that are available under the law against a judgment or decision challenged by the appeal are exhausted and if the appeal is filed within a time-limit of 60 days as from the date on which the decision on the last effective remedy used by the appellant was served on him/her.
29.
In the present case, the subject of challenging by the appeal is the judgment of the Supreme Court no. 118-0-Rev-07-000 354 of 5 May 2009, against which there are no further effective remedies available under the law. Furthermore, the appellant received the contested decision on 28 May 2009, and the appeal was lodged on 20 July 2009, therefore, within 60 days as prescribed by Article 16(1) of the Rules of the Constitutional Court. Finally, the appeal also meets the conditions under Article 16(2) and (4) of the Rules of the Constitutional Court as it is neither manifestly (prima facie) ill-founded, nor there are any other formal reasons on account of which the appeal would be inadmissible.
30.
In view of the provisions of Article VI(3)(b) of the Constitution of Bosnia and Herzegovina, Article 16(1), (2) and (4) of the Rules of the Constitutional Court, the Constitutional Court has established that the concerned appeals meet the conditions in respect of the admissibility.


VII.  
Merits

31.
The appellant challenges the judgment of the Supreme Court alleging a violation of his right to a fair trial under Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention.
Right to a fair trial

Article II(3)(e) of the Constitution of Bosnia and Herzegovina reads:

All persons within the territory of Bosnia and Herzegovina shall enjoy the human rights and fundamental freedoms referred to in paragraph 2 above; these include:
(…)
(e) The right to a fair hearing in civil and criminal matters, and other rights relating to criminal proceedings.

Article 6(1) of the European Convention, in the relevant part, reads:

1. In determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by and independent and impartial tribunal established by law. […]
32.
The Constitutional Court notes that the proceedings in this case were conducted upon the appellant’s action against the first and second defendant in which he requested the compensation of pecuniary damage caused by the destruction or alienation of his movable and real property in the village of Šibovi and town of Kotor-Varoš after he had been forced to leave them in August 1995 because of the war conflicts. Therefore, the proceedings at issue, which were finalized by the judgment of the Supreme Court, are relating to the compensation of pecuniary damage, i.e. the case of civil-law-legal nature and Article 6(1) of the European Convention is applicable in the present case.   
33.
The appellant claims that in the challenged judgment, the Supreme Court has arbitrarily applied the substantive law when it concluded that the defendants in the particular case are not liable for the damage caused, holding that in fact the opposite conclusion followed under the regulations quoted in that decision and the decisions of lower-instance courts.
34.
In this respect, the Constitutional Court observes that it does not have jurisdiction to review the established facts and the manner in which the ordinary courts interpreted positive law regulations except when the decisions of those courts are in the violation of constitutional rights. That would be the case if the decision of an ordinary court does not include or erroneously apply the constitutional law, if the application of positive law regulations is manifestly arbitrary, if the relevant law is unconstitutional or if the infringement of the basic procedural rights occurs such as the right to a fair trial, the right to access to court, the right to an efficient remedy or in other cases (see, Decision on Admissibility and Merits no. AP 381/04 of 27 October 2004, paragraph 22, published in the Official Gazette of Bosnia and Herzegovina no. 19/05).     
35. 
The Constitutional Court notes that in the particular civil proceedings the existence of liability on the defendants’ part for the damage caused to the appellant’s property, after he had left it in 1995 because of the war, was disputable. In this respect, the Constitutional Court notes that both the Basic and the County Courts concluded that the defendants are jointly liable for the damage caused in terms of Article 172 of the Law on Obligations (which provides for the liability of a legal person for the damage that its body causes to a third person in the performance or in relation to the performance of its functions) because they acted under the Law on Refugees, the Decree on Accommodation of Refugees and Other Persons, the Decree on Accommodation of Refugees and the Law on Use of Abandoned Property; because they failed to make records on the abandoned property and the Record on the state of real property and movables when temporary users entered into the property; and because of unconscious management of the appellant’s property and loss of control over it, which caused the damage to the appellant. 
36.
Furthermore, the Constitutional Court notes that the Supreme Court, in support of its conclusion that the lower-instance courts had erroneously applied the substantive law when granting the appellant’s claim, stated in the challenged judgment that the Decree on Accommodation of Refugees and Other Persons, the Law on Use of Abandoned Property and the Law on Refugees do not stipulate the defendants’ liability for the damage caused to the owners of abandoned property by the users thereof irrespective of using it with or without legal basis. It also stated that, unlike the first and second-instance court, it concluded that the defendants would, in the present case, only be liable for the damages caused by unlawful or incorrect work of their officials in terms of Article 17(1) of the Constitution of the Republika Srpska. Furthermore, the Constitutional Court observes that in the challenged judgment the Supreme Court has evaluated that the unlawful work is manifested primarily in acting contrary to the law, other regulation or general act or in the failure to amend the law, other regulation or general act. The incorrect work, however, is manifested in acting or failure to act which is contrary to the usual or prescribed manner of carrying out activities. However, both unlawful and incorrect work must exhibit the will or consent to cause damage to a third person. Therefore, the Supreme Court concluded that the lack of this element of will, could not have as a consequence the existence of liability of a body or official for the damages caused to third persons in that manner. Moreover, the Constitutional Court notes that on the basis of the reasoning of the challenged judgment of the Supreme Court follows that this court has found that there had been no guilt of the defendants for the damage caused as that damage was not consequence of incorrect and unlawful work of the defendants since the defendants disposed and managed the appellant’s property in the manner stipulated by the Decree on Accommodation of Refugees and Other Persons and the Law on Use of Abandoned Property and the second defendant returned to the appellant his property in accordance with the Law on Cessation of Application. The Supreme Court found that, although the case-file of the Ministry for Refugees and Displaced Persons contained only one record on entry into possession of the appellant’s property in the village of Šibovi, the statement of witnesses Mr. Vitomir Dević and Mr. Đuro Krčić indicated such records were made whenever a person was reinstated into possession of the appellant’s property and the appellant himself stated in his action that his houses, auxiliary facilities and all movable property had been listed in the record of the first defendant of 25 August 1995. Furthermore, the Constitutional Court observes that the Supreme Court evaluated that even if the defendants did not make such records, such an omission, under the established facts, was not a consequence of their will to cause the damage to the appellant, nor it is in a cause and consequence link with the damage caused to the appellant.
37.
The Constitutional Court recalls that in the similar case it adopted the Decision no. AP 3587/08 of 18 January 2012 (see, the Constitutional Court’s decision of 18 January 2012, available at www.ustavnisud.ba), by which it dismissed the appeal as ill-founded concluding that in that case the challenged judgments had not violated the appellant’s right to a fair trial under Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention as it neither found arbitrariness relating to the application of substantive law in the reasoning of the challenged decisions, nor the appellant was deprived of any procedural right in the proceedings at issue in terms of Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention.
38.
Unlike the abovementioned decision, the Constitutional Court holds that it is necessary in the particular case to examine whether the relevant substantive law has been arbitrarily applied in the Supreme Court’s judgment and whether as a result of that (arbitrary application of substantive law) the arbitrary decision has been adopted by the Supreme Court which, as a consequence, has the violation of the appellant’s right to a fair trial under Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention.
39.
In this respect, the Constitutional Court, firstly concludes that the Supreme Court, in the challenged decision modifying the lower-instance decisions, has not given the reasons for the claim that provisions of Article 172 of the Law on Obligations could not be applied in the particular case. This regulation provides for the legal person to be held liable for the damage it caused to a third person in the performance or in relation to the performance of its functions (unconditionally and which may occur not only by acting but also by the failure to act), for the application of which, in the opinion of the Constitutional Court, the lower-instance courts gave clear, precise and detailed reasons. The Constitutional Court observes that in the present case, the Supreme Court has not applied the Law on Obligations as lex specialis when the compensation of damage is concerned. Moreover, the Supreme Court failed to apply the law completely and merely concluded that the defendants would be liable for the damage only if the damage in the particular case would occur because of unlawful or incorrect work of their officials within the meaning of Article 17(1) of the Constitution of the Republika Srpska (which regulates that every person has the right to compensation of damage which were inflicted on him by the unlawful or incorrect work of the official person, state body or institution performing public responsibilities). It interpreted this provision in the way that it found that the unlawful or incorrect work of an official or a state body is required for the compensation of damage and that for the existence of unlawful and incorrect work in terms of this provision it is necessary to have the subjective element in the form of will or consent to damage the rights or interests of a third person in addition to objective element. However, the Constitutional Court notes that it clearly follows from the very text, i.e., linguistic interpretation of Article 17(1) of the Constitution of the Republika Srpska, that this provision does not contain the subjective element or element of will for the existence of unlawful and incorrect work by the officials or state bodies. Therefore, the Constitutional Court holds that by its interpretation, in the particular case, the Supreme Court went beyond the clear content of Article 17(1) of the Constitution of the Republika Srpska adding new conditions to the aforementioned provision (the existence of the element of will in the case of unlawful and incorrect work of the officials or state bodies) which is not prescribed by the given provision. Such interpretation rises to the arbitrary application of Article 17(1) of the Constitution of the Republika Srpska as the Supreme Court set a new condition for the application of that provision (existence of the element of will in the case of unlawful and incorrect work of officials or state bodies) which is not prescribed by the given provision.
40.
Moreover, the Constitutional Court emphasizes that in addition to the fact that Article 172(1) of the Law on Obligations does not prescribe as a condition for the liability for damage the unlawful and incorrect work of the officials or state bodies and the only condition is that the damage occurred in the performance or in relation to the performance of duty, really does not see any basis in any of the provisions of relevant substantive and procedural laws on the grounds of which it could be held that the existence of premeditation (element of will) is necessary to be proven when lodging the claim for compensation of damage on the basis of provisions of the Law on Obligations as lex specialis.
41.
The Constitutional Court recalls  numerous decisions that it adopted in relation to the failure to apply the law which is lex specialis, and in the particular case even in relation to the Constitution of the Republika Srpska, as the public authorities did not act with the aim to protect any of the rights and freedoms so that the Constitution of the Entity, the Constitution of Bosnia and Herzegovina or the European Convention and Protocols thereto could be applied in case that a relevant law was not in compliance with the standards of the European Convention. In one of such decisions, in particular, the Decision no. AP 1258/06, the Constitutional Court, when adopting the appeal in that case, in paragraph 32 took the following position: “Therefore, the Constitutional Court holds that the County Court, deciding on the appellants’ appeal, incorrectly applied the substantive law as, in the particular disputes, relevant provisions are the provisions of the Labor Law, which has the legal nature of lex specialis in relation to the Law on Obligations. Namely, under Article 105 of the Labor Law, the appellants had the right to lodge a lawsuit within one year after they found out about the breach (subjective time limit) and not longer than three years after the date of violation (objective time limit). Therefore, the County Court, when deciding on the claims, has arbitrarily applied the legal grounds for decision making.” And in paragraph 33: “For all stated above, the Constitutional Court holds that in the particular case the right to a fair trial under Article II(3)(e) of the Constitution of Bosnia and Herzegovina  and Article 6(1) of the European Convention have been violated for which reason it is necessary to refer the case back to the County Court for renewed proceedings in which, on the basis of correct application of legal provisions, it will adopt a new decision.”
42.
Furthermore, the Constitutional Court notes that the Supreme Court has not given clear reasoning in its decision for the conclusion that the defendants are not liable for the damage caused to the appellant, given that, on one hand, it stated that irrespective of only one Record on entry into possession of the appellant’s house in Šibovi exists in the case-file, it follows from the statements of witnesses Mr. Vitomir Dević and Mr. Đuro Krčić that such records describing the state of property were made whenever a person was entered into possession of the appellant’s property but, on the other hand, it underlined that even if the defendants did not make such records, that would not be legally relevant as such an omission, under the established facts, was not a consequence of their will to cause the damage to the appellant, nor it is in a cause and consequence link with the damages suffered by the appellant. 
43.
The Constitutional Court concludes that the reasoning of the Supreme Court does not satisfy standards of the right to a fair trial under Article II(3)(e) of the Constitution of Bosnia and Herzegovina  and Article 6(1) of the European Convention as it is based on the arbitrary application of substantive law, i.e. application of Article 17(1) of the Constitution of the Republika Srpska and not Article 172(1) of the Law on Obligations, which as its consequence had the issuance of the arbitrary decision in violation of the appellant’s right to a fair trial under Article II(3)(e) of the Constitution of Bosnia and Herzegovina  and Article 6(1) of the European Convention.

Other Allegations
44.
In view of the conclusion of the Constitutional Court in respect of the violation of Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention, the Constitutional Court holds that it is not necessary to examine separately the part of the appeal relating to the infringement of the right to property under Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention 1  and the right to home under Article II(3)(f) of the Constitution of Bosnia and Herzegovina and Article 8 of the European Convention, as the allegations of the appeal on the violation of the above rights are in essence the same as the allegations relating to the violation of the right to a fair trial.
VIII. Conclusion

45.
The Constitutional Court concludes that in the present case the Supreme Court applied the  law in an arbitrary manner which has caused the violation of the appellant’s right to a fair trial under Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention.

46.
Pursuant to Article 61(1) and (2) and Article 64(1) of the Rules of the Constitutional Court, the Constitutional Court has decided as in the enacting clause of this decision.
47.
According to Article VI(5) of the Constitution of Bosnia and Herzegovina, the decisions of the Constitutional Court shall be final and binding.
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