
The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with Article VI(3)(b) of the

Constitution of Bosnia and Herzegovina, Article 59(2)(2), Article 61(1) and (3) of the Rules of the

Constitutional Court of Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina, No. 60/05,

64/08 and 51/09), in Plenary and composed of the following judges:

Mr. Miodrag Simović, President, 

Ms. Valerija Galić, Vice-President

Ms. Constance Grewe, Vice-President

Ms Seada Palavrić, Vice-President

Mr. Tudor Pantiru

Mr. Mato Tadić

Mr. Mirsad Ćeman

Ms. Margarita Tsatsa-Nikolovska

Having deliberated on the appeal of Humanitarian Organization “MERHAMET” Muslim

Charitable Society Sarajevo, in case no. AP 1080/08, at its session held on 27 May 2011, adopted the

following
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DECISION ON ADMISSIBILITY AND MERITS

The appeal of Humanitarian Organization

“MERHAMET” Muslim Charitable Society Sarajevo

lodged against the Judgment of the Appellate Court of the

Brčko District of Bosnia and Herzegovina no.

097-0-Pž-07-000017 of 6 December 2007 is hereby dismissed

as ill-founded.

This Decision shall be published in the Official Gazette

of Bosnia and Herzegovina, the Official Gazette of the

Federation of Bosnia and Herzegovina, the Official Gazette

of the Republika Srpska and the Official Gazette of the Brcko

District of Bosnia and Herzegovina.

R E A S O N I N G

I.   Introduction

1.  On 7 April 2008 , the Humanitarian Organization “MERHAMET” Muslim Charitable Society Sarajevo

("the appellant") from Sarajevo, represented by Mr. Amir Omerčehajić, an attorney-at-law practicing in Tuzla,

lodged an appeal with the Constitutional Court of Bosnia and Herzegovina ("the Constitutional Court") against

the Judgment of the Appellate Court of the Brčko District of Bosnia and Herzegovina (“the Appellate Court”)

no. 097-0-Pž-07-000017 of 6 December 2007. On 7 February and 17 June 2009, the appellant

supplemented the appeal.

II.   Procedure before the Constitutional Court

2.  Pursuant to Article 22(1) and (2) of the Rules of the Constitutional Court, on 14 April 2008, the

Appellate Court and “MERHAMET” Humanitarian Association of Bosniac Citizens of the Brčko District of

Bosnia and Herzegovina were requested to submit their response to the appeal.
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3.  On 18 and 24 April 2008, the Appellate Court and “MERHAMET” Humanitarian Association of

Bosniac Citizens of the Brčko District of Bosnia and Herzegovina submitted their respective responses to the

appeal.

4.  Pursuant to Article 26(2) of the Rules of the Constitutional Court, the responses were transmitted to the

appellant on 13 June 2008. 

III.   The Facts of the Case

5. The facts of the case as following from the appellant’s allegations and the documents presented to the

Constitutional Court may be summarized as follows.

6. The Judgment of  the Basic Court of the Brčko District of Bosnia and Herzegovina (“the Basic Court”)

no. 096-0-Ps-06-000033 of 15 December 2006 established that the defendant “MERHAMET” ,

Humanitarian Association of Bosniac Citizens of the Brcko District of Bosnia and Herzegovina (“the

defendant”) had violated the appellant’s right to a logo and committed an offence of unfair competition by using

the name “MERHAMET” for its association without authorization and by using the symbol of the plaintiff’s

logo in legal transactions also without authorization.  By the same judgment, the Basic Court prohibited the

defendant to continue using the name “MERHAMET” as well as any further use of the plaintiff’s logo which

had been protected by the Institute for Standards, Surveys and Intellectual Property of BiH (“the Institute”)

registered under number Z008 and obligated the defendant to change the name of its association in the

Register of Citizens Associations with the Basic Court by erasing the name “MERHAMET”. By the same

judgment, the Basic Court obligated the defendant to compensate the plaintiff with the costs of proceedings.

7.   In the reasoning of the judgment, the Basic Court stated that the provision of Article 2 of the Law on

Industrial Property in BiH (Official Gazette of Bosnia and Herzegovina, nos. 3/02 and 29/02, “the Law on

Industrial Property”) stipulated that a logo was understood to be a denotation registered with the competent

institute, while the right holders by registration also acquired material and moral rights under Article 3 of the

Law on Industrial Property. Furthermore, the provisions of Article 86 of the Law on Industrial Property

stipulates the right to a logo and stipulates that a logo holder is entitled to prohibit all other persons to, without

his/her permission, use a denotation identical or similar to the denotation the logo was granted for and that all

those rights belong to the holder of the logo who, in terms of Articles 136 through 146 of the same Law, is

entitled to court protection. The logo granting procedure, in terms of Article 73 of the Law on Industrial
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Property, is instituted by submission of an application, while under Article 89 of the said Law a logo is

considered acquired once the grant decision is passed and the logo recorded into the logo file. A logo right is

valid for ten years and may be extended without any limitation.

8.   The Basic Court stated that it was apparent from the Document on Logo of 5 October 1994 that the

Institute for Standards, Surveys and Patents of BiH (“the Institute“) had granted to the appellant the right to

logo for the duration of ten years, that logo had been registered with this Institute under registration number

Z008, that the validity of the logo had been extended by a Ruling of the Institute of 22 February 2005, that, on

21 July 2005, the Institute had issued the Ruling on changing the name of the holder of the right to logo by

recording the appellant instead of “MERHAMET”, Muslim Charitable Society. In that regard, the Basic Court

stated that the appellant, i.e. its legal predecessor, following the stipulated procedure under the Law on

Industrial Property, had applied to register the right to logo and change of name of the logo right holder, which

has not been challenged by any valid evidence by the defendant. Explaining the similarity of the appellant’s logo

and the logo/mark of the defendant on account of which it concluded that the defendant had violated the

appellant’s right to logo, the Basic Court stated that the appellant was using the logo composed of a stylized

sign of the letter M and a crescent over which there was an inscription in Arabic language, while the

defendant’s did not contain either such inscription or transversal lines but only the crescent with a stylized letter

M within an incomplete circle. However, in the opinion of the Basic Court, the aforementioned differences may

not be noticed by an average citizen.  In that regard, the Basic Court highlighted that, by using a similar mark,

the defendant had violated the appellant’s right to logo and prohibited the defendant any further use of the

name “MERHAMET” as well as any further use of the plaintiff’s logo, ordering the defendant to erase the

word “MERHAMET” from its name, the reason being that both the appellant and the defendant had in its

name the term humanitarian association and were performing humanitarian work. This could create confusion

for third persons in differentiating between the appellant and the defendant. 

9.  Furthermore, the Basic Court stated that Article 48 of the Law on Trade of FBiH prescribed that an act

of unfair competition is reflected in unauthorized use of other's name, firm, brand/logo, sign, if this creates or

could create confusion in the market.

10.  The Basic Court stated that it issued the concerned decision in terms of Articles 2, 3, 5, 86 and 138 of

the Law on Industrial Property and Article 48 of the Law on Trade of FBiH.    
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11.   Deciding on the defendant’s appeal, the Appellate Court issued the Judgment no.

097-0-Pž-07-000017 of 6 December 2007, granting the appeal and dismissing the appellant’s claim in its

entirety. In the reasoning part of the judgment, the Appellate Court stated that Article 86(1) of the Law on

Logos (Official Gazette of BiH, no. 3/02) stipulated that a logo holder has an exclusive right to mark the

goods and services the logo was granted for, while Article 88 of the same Law stipulated that should a logo

contain writings, words or combination of letters, a person other than the logo holder will be entitled to use the

same writing, words or combinations of letters to sell his goods i.e. products providing the writings, words or

combination of letters indicate his/her name, name of company or other title acquired in a legal fashion. The

Appellate Court pointed out that the first instance court had misapplied substantive law. Namely, as it has been

undoubtedly established in the proceedings that the defendant was registered as an association by the Ruling of

11 April 2003 with the Basic Court with the word “MERHAMET” in its name, the word that the appellant had

protected with the Institute (within its logo), the appellant acquires the right to court protection only in case the

logo recognized to be the plaintiff’s should be violated. The inscription (i.e. the word “MERHAMET”)

contained as one of the elements in the appellant’s logo, does not exclude the right of the defendant to use the

same name as the name of its association which has been lawfully recorded in the register of associations.

Furthermore, it was stressed that by the said ruling the defendant also made a record and its re-registration, i.e.

harmonization of the founded association which had already been using the word “MERHAMET” in its name

pursuant to the provisions of the Law on Associations and Foundations of the Brčko District of BiH in a lawful

manner, while conscientiousness was presumed until contrary is proven. The Appellate Court, further, stated

that the first instance court had correctly concluded that is a similarity in the name and appearance of the marks

- logos used by the defendant on its memorandum, but that it was not completely identical with the protected

logo of the plaintiff, that the parties had been recorded with different registration bodies and that the defendant

also used other constituent additions in its name like “Humanitarian Association of Bosniac Citizens of the

Brčko District of BiH”. In that regard, the Appellate Court concluded that the “identity of the name (logo) on

the whole does not exist” to create confusion because the defendant was lawfully recorded in the register of

associations and, since seal and stamp were not considered to be logos, the defendant had not violated the

protected individual logo of the plaintiff and that, in view of that, the appellant did not enjoy court protection in

terms of Articles 137 and 138 of the Law on Industrial Property.
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12. Explaining why the position of the first instance court that the appellant enjoys protection in terms of

“the Law on Trade of FBiH” was not correct, the Appellate Court stated that both the appellant and the

defendant were organized as associations, while unfair competition was activity of a trader which was contrary

to fair business practice by which damage would be done to other merchants, other legal persons and

consumers, while trade was considered as the sale and purchase of goods and the provision of trade services.

IV.    Appeal
a) Allegations in the appeal

13. The appellant alleges violation of its right to a fair trial under Article II(3)(e) of the Constitution of

Bosnia and Herzegovina and Article 6 paragraph 1 of the European Convention for the Protection of Human

Rights and Fundamental Freedoms (“the European Convention”), as well as the right to property under Article

II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European

Convention. The appellant sees the violation of these rights in the conduct of the Appellate Court which

erroneously interprets that “identity of the name (logo) on the whole does not exist to create confusion in the

activity of the parties in rendering services and objectively excludes the possibility of confusion” because the

provisions of Article 86 of the Law stipulate prohibition to use not only identical but also similar denotation. 

14. In the supplement to the appeal of 7 February 2009, the appellant alleges that the Supreme Court of

the Federation of Bosnia and Herzegovina (“the Supreme Court”) issued a judgment of 9 December 2008

with identical factual and legal backgrounds, confirming that the conduct of the defendant ”Union of Charitable

Societies “Merhamet” did amount to a violation of the appellant’s right, i.e. that the defendant had violated the

appellant’s right to logo and committed acts of unfair competition, prohibiting the defendant from any further

use of the name “MERHAMET”. In the supplement to the appeal of 17 June 2009, the appellant attached the

Judgment of the Cantonal Court in Sarajevo (“the Cantonal Court”) of 15 December 2008 and the Ruling of

the Council of Ministers of BiH – Commission for Complaints, alleging that the aforementioned decisions

established the accuracy of the appellant’s registration, protecting, at the same time, its rights relating to the

right to industrial property.

b) Response to the appeal

15. The Appellate Court emphasized that in the judgment there had occurred an error in indicating the Law

on Logos, that its provisions had been interpreted entirely in the judgment and that that had been an apparent

error not affecting the accuracy of the judgment. Furthermore, it was emphasized that the first instance court
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had erroneously applied substantive law to the established facts, on account of which the Appellate Court had

varied the first instance judgment, adjudicating that the appellant’s rights as stated in the appeal had not been

violated. 

16. The defendant pointed out that it was a member of the appellant, with a part of its property in it, that it

had never disassociated from the appellant in a lawful manner, and that it had, unlike the appellant, performed

its registration, i.e. re-registration in continuity. Also, that there exited “drastic” differences in the appearance

of their memoranda, denotations and seals because the defendant’s denotation did not contain any inscription

in Arabic, that the appellant wanted to impose a false hypothesis about there being two MERHAMETS in

BiH, that the appellant was “neither legal not legitimate” and that, therefore, it was not entitled to name, logo

and seal. The defendant alleges that the appellant is trying to ignore the judgments of the Supreme Court,

Cantonal Court and Appellate Court annulling the registration and adopting the common name

“MERHAMET”. Furthermore, it was stressed that the judgment of the Appellate Court was correct and

established the true merits of the dispute because it was impossible to apply the Law on Industrial Property

and the Law on Trade to humanitarian associations since they had nothing to do with those laws, while the

Law on Associations and Foundations was completely ignored which was the law exclusively regulating

humanitarian activity. The defendant requests that the Constitutional Court reject the appeal as entirely unfair

and ill-founded.  

V.    Relevant Law
17. Law on Industrial Property in Bosnia and Herzegovina (Official Gazette of BiH, nos. 3/02 and

29/02), the relevant provisions reading:

Article 1

This Law regulates acquisition, contents and protection of the following industrial

property rights: patent, product and service logos, industrial designs and marks of origin.
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Article 2

(2) A denotation suitable for differentiation of products or services is protected by,

respectively, a product or a service logo. 

Article 3

(3) Material rights of an industrial proprietor comprise his/her exclusive right on

economic exploitation and disposal of the same as regulated by this Law.

Article 69
(1) A logo protects a denotation that may be presented graphically and is

suitable for distinguishing goods and services of one from the similar goods or

services of another trader. 

(2) A logo may protect signs, in particular: words, letters, numbers, abbreviations,

graphic charts, combinations of colors and their tints, three-dimensional forms,

distinctive products packaging, as well as combinations of all of the above denotations. 

(3) Under this Law, a seal, a stamp and a hallmark (official insignia for identification 

of precious metal, measures etc.) are not considered as logos. 

(4) When evaluating if a denotation is suitable for distinguishing goods and services

subjected to sale, all circumstance will be taken into consideration and especially the time

scale and the extent of its earlier use in Bosnia and Herzegovina. 

(5) The nature of, respectively goods or services should in no case hinder the grant of

a logo. 

Article 86

(1) A logo holder has got the exclusive right to mark the goods and services the logo was

granted for, as well as the exclusive right to use the logo in respect of economic

exploitation of the goods and services. 

(2) The right from Paragraph (1) of this Article will include the use of a logo at all sorts

of packaging, catalogues, prospects, advertisements and other forms of offering,

instructions, invoices, in written correspondence and other types of business documents. 
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(3) Beginning the date of an application submission the right from Paragraph (2) of this

Article also lies with the applicant. 

(4) A logo holder is entitled to prohibit all other persons to, without his/her permission,

use a denotation identical or similar to the denotation for marking goods i.e. services

identical or similar to those the logo was granted for. The third parties here will be

specially prohibited from using the above denotation to mark goods or packaging,

offering services and sale (or store with intention of sale) any goods with such a

denotation, importing or exporting goods with such a denotation or using it as part of a

business title, written correspondence or advertisements. 

Article 88

(1) Should a logo contain writings, words or combination of letters, a person other than

the logo holder will be entitled to use the same writing, words or combinations of letters

to sell his goods i.e. products providing the writings, words or combination of letters

indicate his/her name, name of company or other title acquired in a legal fashion.

Article 137

(1) Any unauthorized use of a protected invention, shape of product or its part for

production or sale purposes i.e. use of a logo or a mark of origin, as well as unjustifiable

use of a patent, industrial design, logo or mark of origin are considered violations of the

industrial property right. 

(2) Should a subject to violation be a patent used to protect the production process of a

new substance, any substance of the same or similar content will be considered produced

on basis of the protected procedure until proven differently. The producer of the

substance is obliged to prove the above, respecting his/her legal interest for protection of

a business secret. 

(3) Imitation of an industrial design, logo or a mark of origin is also considered a

violation. 

(4) The imitation from Paragraph (3) of this Article exists if an average buyer of goods or

user of services, regardless of the type of goods and services, is able to differentiate the

two only if paying special attention or if a logo or a mark is a translation or a transcript
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of the mark. 

Article 138

Charges for violation of rights from Articles (54), (86), (110) and Article (124)

Paragraph (2) of this Law are brought by the applicant, the holder of right, user of mark

of origin and the person granted with an exclusive right. 

18. In the Law on Trade (Official Gazette of the Federation of BiH, nos. 64/04 and 12/05) the

relevant provisions read:

Article 46

2. Unfair competition

Article 47

Unfair competition is activity of a trader which is contrary to fair business practice by

which damage will be done to other merchants, other legal persons and consumers.

Article 48

Unfair competition in article 46 of this law includes especially:

3. sale of goods with sign or information which create or could create confusion about the

origin, methods of production, quantity, quality or other attributes of those goods;

8. unauthorized use of other's name, firm, brand, sign or other external characteristic, if

this creates or could create confusion in the market;

VI.   Admissibility

19. Pursuant to Article VI(3)(b) of the Constitution of Bosnia and Herzegovina, the Constitutional Court

shall also have appellate jurisdiction over issues under this Constitution arising out of a judgment of any other

court in Bosnia and Herzegovina.
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20. Pursuant to Article 16(1) of the Rules of the Constitutional Court, the Constitutional Court may

consider an appeal only if all effective remedies that are available under the law against a judgment or decision

challenged by the appeal are exhausted and if the appeal is filed within a time-limit of 60 days as from the date

on which the decision on the last effective remedy used by the appellant was served on him/her.

21. In the present case the subject of challenging by the appeal is the Judgment of the Appellate Court no.

097-0-Pz-07-000017 of 6 December 2007 against which there are no other effective remedies available

under the law. The appellant’s representative received the challenged judgment on 4 March 2008, while the

appeal was filed on 7 April 2008, i.e. within 60 days as stipulated by Article 16(1) of the Rules of the

Constitutional Court. Finally, the appeal also meets all the requirements under Article 16(2) and (4) of the

Rules of the Constitutional Court because it is neither manifestly (prima facie) ill-founded nor are there any

other formal reasons which would make it inadmissible.      

22. In view of the provisions of Article VI(3)(b) of the Constitution of Bosnia and Herzegovina, Article

16(1),(2) and (4) of the Rules of the Constitutional Court, the Constitutional Court has established that the

concerned appeal meets the conditions in respect of the admissibility.

VII.     Merits

23. The appellant challenges the judgment of the Appellate Court, claiming that that judgment has violated

its right to a fair trial under Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of

the European Convention as well as the right to property under Article II(3)(k) of the Constitution of Bosnia

and Herzegovina and Article 1 of Protocol No. 1 to the European Convention.

Right to a fair trial

24. Article II(3) of the Constitution of Bosnia and Herzegovina reads:
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All persons within the territory of Bosnia and Herzegovina shall enjoy the human

rights and fundamental freedoms referred to in paragraph 2 above; these include:

(e) The right to a fair hearing in civil and criminal matters, and other rights relating

to criminal proceedings.

25. Article 6(1) of the European Convention establishes in the first sentence that:

1. In determination of his civil rights and obligations or of any criminal charge

against him, everyone is entitled to a fair and public hearing within a reasonable time

by and independent and impartial tribunal established by law.

26. In the present case, the proceeding relates to determination as to whether there has been a

violation of the appellant’s right to logo as one of the industrial property rights, thus, relating to the civil law

case; therefore Article 6(1) of the European Convention is applicable. Accordingly, the Constitutional

Court has to examine whether the proceedings before the court have been fair as required by Article 6(1)

of the European Convention.

27.  The appellant holds that his right to a fair proceedings have been violated by the fact that the Appellate

Court erroneously interprets that the “identity of the name (logo) on the whole does not exist to create

confusion in the activity of the parties in rendering services and objectively excludes the possibility of

confusion”, since the provision of Article 86 of the Law on Industrial Property prescribes the prohibition to use

not only and identical logo but also a similar one. 

28. In that regard, the Constitutional Court recalls that it is not called upon to review the establishment of

facts or interpretation and application of the law by the lower instance courts, unless the lower instance courts’

decisions are in violation of the constitutional rights. This is the case if in an ordinary court’s decision

disregarded or wrongly applied the constitutional rights of the individual, including the cases where the

application of the law was obviously arbitrary, where the applicable law was in itself unconstitutional or where

fundamental procedural rights (fair trial, access to court, effective remedies etc.) were violated (see the
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Constitutional Court, Decision no. U 29/02 of 27 June 2003, published in the Official Gazette of Bosnia and

Herzegovina, no. 31/03). Also, the fairness of proceedings is evaluated on the basis of the proceedings as a

whole  (see the Constitutional Court, Decision no. U 63/01 of 27 June 2003, published in the Official

Gazette of Bosnia and Herzegovina, no. 38/03, and the European Court of Human Rights, Thomas vs.

United Kingdom, Judgment of 10 May 2005, Application no. 19354/02). The Constitutional Court also

recalls the case-law of the European Court of Human Rights consequently stating that domestic courts are

under obligation to give reasons for their decisions, but cannot be understood as requiring a detailed answer to

every argument, but if a submission has essential relevance for the outcome of a case, the court has to pay

particular attention to it in its decision. Therefore, a court decision has to give reasons on which it has been

based and it has to contain the reasoning, particularly in respect of a submission which is of essential relevance

for the outcome of a case. Otherwise, there has been a violation of Article 6 paragraph 1 of the European

Convention (see the European Court of Human Rights, Van der Hurk vs. Netherlands, Judgment of 19 April

1994, paragraph 61).

29. The Constitutional Court finds that it follows from the submitted documentation that the appellant is

recorded in the register of associations with the Federal Ministry of Justice, that the appellant has protected its

logo (consisting of the inscription “MERHAMET” and the symbol) at the competent Institute, that there is a

symbol on the defendant’s memorandum, but without the inscription in the Arabic language, and the inscription

“MERHAMET” over the inscription “Humanitarian Association of Bosniac Citizens of the Brčko District of

BiH”, that the defendant is recorded, i.e. re-registered with the Basic Court as “MERHAMET” Humanitarian

Association of Bosniac Citizens of the Brčko District of BiH, the abbreviation being “MERHAMET” Brčko.

30. The Constitutional Court, further, finds that the Basic Court concluded that the defendant had violated

the appellant’s right to logo and committed an act of unfair competition by using the name “MERHAMET” for

its association without authorization and by using the symbol part of the plaintiff’s logo in legal transactions

without authorization. In examining the decision of the Basic Court, the Appellate Court issued the opposite

decision both in respect of the violation of the right to logo in terms of the Law on Industrial Property and in

respect of unfair competition in terms of the Law on Trade.     

31.  The Constitutional Court will analyze whether the Appellate Court, in issuing the challenged decision,

had given clear and comprehensible reasons on which it had based its decision, i.e. whether it had reasoned
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clearly and in well-argumented manner why it held that the defendant had not violated the appellant’s right to

logo, i.e. why the defendant had not committed the act of unfair competition. 

32.  Namely, the Appellate Court accepts that in the first instance proceedings it has been correctly

established that the right to logo was granted to the appellant and that the concerned logo, which is the subject

of the dispute before the regular courts, i.e. to which the appellant is referring to as the logo imitated by the

defendant, has been protected in accordance with the law. Also, that the appellant is using the logo composed

of a stylized sign of the letter M and a crescent over which there is an inscription in Arabic language, while the

defendant’s does not contain either such inscription or transversal lines but only the crescent with a stylized

letter M within an incomplete circle made of the ends of that stylized letter M. The plaintiff’s stylized letter M

does not make the incomplete circle but gradually extends into two parallel lines. It further established that the

defendant was registered in accordance with the Law on Associations and Foundations of the Brčko District

of BiH by the Ruling no. D-562/03 of 11 April 2003, from which point in time it started using the disputed

logo on its memoranda.

33. The Appellate Court concluded, however, that the first instance court had misapplied substantive law

to a completely and correctly established facts when it had concluded that the appellant’s claim was

well-founded in its entirety because the defendant had violated the appellant’s logo by using the appellant’s

protected logo and name without authorization, that the similarity of the denotations was apparent and that the

differences could not be noticed at first glance whereby the defendant was creating confusion in the market for

average service users and business partners of the plaintiff. By such conduct, the defendant has violated the

appellant’s right and also committed the offence of unfair competition (under Article 48 of the Law on Trade),

which, in the opinion of the first instance court, enjoyed court protection.   

34. The Appellate Court reasoned its decision by recalling, inter alia, that pursuant to the relevant

provisions of the Law on Industrial Property (in the decision there occurred an error in that the aforementioned

law was referred to as the Law on Logos) the signs which can be protected as logos include in particular:

words, letters, numbers, slogans, abbreviations, graphical representations, combinations of colors and their

nuances, three-dimensional forms, packaging for products, provided that they are distinctive, and the
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combinations of all mentioned signs and that  a seal, a stamp and a hallmark (official insignia for identification of

precious metal, measures etc.) are not considered as logos. In addition, under Article 86(1) of the same Law a

logo holder has got the exclusive right to mark the goods and services the logo was granted for, as well as the

exclusive right to use the logo in respect of economic exploitation of the goods and services, while Article 88

of the aforementioned Law stipulates that should a logo contain writings, words or combination of letters, a

person other than the logo holder will be entitled to use the same writing, words or combinations of letters to

sell his goods i.e. products providing the writings, words or combination of letters indicate his/her name, name

of company or other title acquired in a legal fashion.

35. As it has been undoubtedly established that the defendant had been registered (recorded) on 11 April

2003 as an Association and that it was using in its name the word “Merhamet” which the appellant had

protected in accordance with law, the Appellate Court concluded that the appellant obtained the right to

court protection only in case the logo recognized to be the plaintiff’s should be violated. The inscription

contained within the appellant’s logo as one of its elements does not exclude the right of the defendant to use

the same name as the name of its association which is lawfully recorded in the register of associations (with

another registration body). Namely, by the ruling of the competent registration court, the defendant recorded

its registration and re-registration, i.e. harmonization of the already founded association which had already

been using the word “Merhamet” in its name with the provisions of the Law on Associations and Foundations

of the Brcko District of BiH in a lawful manner, while conscientiousness was presumed until opposite is

proved. It, therefore, also enjoys court protection in using the name in accordance with Article 86 of

the Law on Industrial Property, in terms of which seal and stamp shall not be considered as logos.

36. The Appellate Court explained that in deciding, it evaluated that the parties to the dispute before it

were organized as associations which, as defined by the law, were founded by mutual agreement in which a

group of three or more natural persons, but in all combinations, on a voluntary basis, united for the purpose of

accomplishing some common or public interest without intention to gain profit. On the other hand, unfair

competition is activity of a trader which is contrary to fair business practice by which damage will be done to

other merchants, other legal persons and consumers, while trade is considered as the sale and purchase of

goods and the provision of trade services. Therefore, the appellant does not enjoy court protection under

the provisions of the Law on Trade.
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37. Explaining why it holds that the defendant has not violated the protected individual logo of the appellant

and that therefore the plaintiff does not enjoy court protection in terms of Articles 38, 137 and 138 the Law on

Industrial Property, the Appellate Court highlighted that the first instance court had correctly concluded that

there did exist similarity in the name and appearance of the marks - logos used by the defendant, as alleged in

the appeal, on its memoranda, but that the defendant’s logo was still not completely identical with the

protected logo of the appellant; that the parties had been recorded with different registration bodies, and that

the association, in addition to the name, also uses the seat and other constituent additions in its name

“Humanitarian Association of Bosniac Citizens of the Brčko District of BiH”. Therefore, in the evaluation of

the Appellate Court, the identity of the name (logo) on the whole does not exist to create confusion in

the activity of the parties in rendering services and objectively excludes the possibility of confusion,

that the defendant is lawfully recorded in the register of associations,  and that, since seal and stamp

are not considered to be logos, in the evaluation of the Appellate Court, the defendant had not violated

the protected individual logo of the appellant.

38.  The Constitutional Court does not consider the reasoning of the Appellate Court to be arbitrary.

Namely, it follows from the reasoning that the protected logo also contains the name “MERHAMET”, under

which name the defendant has been recorded with the competent body, that  the remaining symbol part of the

logo, used by the defendant, is similar but not the same, that the appellant and the defendant are registered with

different registration bodies, and that the defendant also uses other constituent additions in its name

“Humanitarian Association of Bosniac Citizens of the Brčko District of BiH” which does not indicate the

possibility of creating confusion in the market. In any case, given that both the appellant and the defendant are

registered as associations performing humanitarian work and that the main function of the logo is to enable the

buyers to identify the product (whether goods or services), a question is posed whether it is at all possible for

the defendant to cause damage to the appellant by using the symbol which is similar but not identical and the

name “MERHAMET”, i.e. for the defendant to violate the appellant’s right to a more favorable position in the

market. In support of the aforementioned, the Constitutional Court refers to the provision of Article 3(2) of the

Law on Industrial Property which stipulates that material rights of an industrial proprietor comprise his/her

exclusive right on economic exploitation. As to the position of the Basic Court that the defendant has
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committed an act of unfair competition, the Constitutional Court also finds that the reasoning of the Appellate

Court is clear and well-argumented. Namely, the provisions of the Law on Trade, more specifically the

provisions of Articles 47 and 48 prescribe that unfair competition is activity of a trader which is contrary to fair

business practice by which damage will be done to other merchants, other legal persons and consumers, i.e.

that unfair competition is also unauthorized use of other's name, firm, brand, sign or other external

characteristic, if this creates or could create confusion in the market. Since both the appellant and the

defendant are registered as associations performing humanitarian work, not business companies whose

business is trade, they may not enjoy protection in terms of the Law on Trade.

39.  In view of the abovementioned, and in terms of the previously stated principle, the Constitutional Court

cannot conclude that the decision of the Appellate Court violates the appellant’s constitutional rights, but, quite

contrary, that it contains the answers to the essential question as to why the defendant has not violated the

appellant’s right to logo and committed the act of unfair competition. The Constitutional Court points out that

by comparing the registered logo with the denotation used by the defendant on its memorandum, it would

exceed the scope of its jurisdiction, particularly because the appellant does not indicate any unfairness of

proceedings in its procedural part but only finds the violation of the right to a fair trial in erroneous

interpretation of the provisions of the Law on Industrial Property. In view of the above, the Constitutional

Court finds that the challenged judgment has not violated the appellant’s right to a fair trial.

40.  In respect of the attached Judgment of the Supreme Court of 9 December 2008, the Constitutional

Court finds that the concerned decision dismissed the revision-appeal of the defendant “Union of Charitable

Societies “Merhamet” in BiH Sarajevo in the case in which a judgment of the Municipal Court in Sarajevo

established that the defendant had violated the appellant’s right to logo and committed an act of unfair

competition, prohibiting any further use of the logo, which was then varied by a judgment of the Cantonal

Court in that the defendant was prohibited from any further use of the name “Merhamet”, while the remainder

of the judgment of the Municipal Court in Sarajevo was upheld. The Constitutional Court does not find that the

aforementioned judgment of the Supreme Court is relevant in the present case for substantiating the appellant’s

allegations. As regards the attached Ruling of the Council of Ministers - Commission for Complaints and the

judgment of the Cantonal Court of 15 December 2008, the Constitutional Court finds that that the concerned
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decisions dealt with the lawfulness of the ruling by the Ministry of Justice of BiH relating to the registration of

the “Union of Charitable Societies “Merhamet” in Bosnia and Herzegovina. In that regard, the Constitutional

Court does not find any relation between the decisions in the aforementioned and concerned proceedings. In

view of the abovementioned, the Constitutional Court finds that the documentation attached to the appeal

supplements does not indicate that the appellant’s allegations of violation of the right to a fair trial are

well-founded.

41.  According to everything aforementioned, the Constitutional Court concludes that the challenged

judgment has not violated the appellant’s right to fair trial under Article II(3)(e) of the Constitution of Bosnia

and Herzegovina and Article 6 paragraph 1 of the European Convention.
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Right to property

42. The appellant also complains that the challenged decision violated his right to property under Article

II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European

Convention. The appellant does not explain the particulars of the violation of this right but bases its allegations

on arbitrary application of substantive right. The Constitutional Court, however, when examining these

allegations within the allegations of the violation of Article II(3)(e) of the Constitution of Bosnia and

Herzegovina and Article 6 paragraph 1 of the European Convention, has already concluded that those

allegations were ill-founded. Therefore, the Constitutional Court finds that there does not appear anything

which would indicate the violations of the appellant’s right to property under Article II(3)(k) of the Constitution

of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention, i.e. concludes that

those allegations of the appellant are also ill-founded.

VIII.   Conclusion

43. The Constitutional Court concludes that there has been no violation of the appellant’s right to a fair trial

under Article II(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European

Convention as well as no violation of  Article II(3)(k) of the Constitution of Bosnia and Herzegovina and

Article 1 of Protocol No. 1 to the European Convention in a situation when the Appellate Court reasoned its

decision giving clear and consistent arguments for its finding that the defendant had not violated either the

appellant’s right to logo in terms of the Law on Industrial Property nor committed the act of unfair competition

in terms of the Law on Trade. 

44. Pursuant to Article 61(1) and (3) of the Rules of the Constitutional Court, the Constitutional Court has

decided as in the enacting clause of this decision.

45. According to Article VI(5) of the Constitution of Bosnia and Herzegovina, the decisions of the

Constitutional Court shall be final and binding.
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