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ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA

Consgtitutional law — Charter of Rights — Freedom of religion — New regulation
requiring photo for all Alberta driver’s licences — Members of Hutterian Brethren sincerely
believing that Second Commandment prohibits them from having their photograph willingly taken
— Whether regulation infringed freedom of religion — If so, whether infringement justified —
Canadian Charter of Rights and Freedoms, ss. 1, 2(a) — Operator Licensing and Vehicle Control

Regulation, Alta. Reg. 320/2002, s. 14(1)(b) (am. Alta. Reg. 137/2003, s. 3).

Constitutional law —Charter of Rights—Right to equality —Discrimination based on
religion—Newregulation requiring photofor all Albertadriver’ slicences—Membersof Hutterian
Brethren sincerely believing that Second Commandment prohibits them from having their
photograph willingly taken —Whether regulation infringed right to equality — Canadian Charter
of Rights and Freedoms, s. 15 — Operator Licensing and Vehicle Control Regulation, Alta. Reg.

320/2002, s. 14(1)(b) (am. Alta. Reg. 137/2003, s. 3).

Albertarequires al persons who drive motor vehicles on highways to hold adriver’s
licence. Since 1974, each licence has borne a photograph of the licence holder, subject to
exemptions for people who objected to having their photographs taken on religious grounds.
Religious objectors were granted a non-photo licence called a Condition Code G licence, at the

Registrar’s discretion. In 2003, the Province adopted a new regulation and made the photo



requirement universal. The photograph taken at the time of issuance of the licenceis placed in the
Province's facial recognition data bank. There were about 450 Condition Code G licences in
Alberta, 56 percent of which were held by members of Hutterian Brethren colonies. The Wilson
Colony of Hutterian Brethren maintains a rural, communal lifestyle, carrying on a variety of
commercial activities. They sincerely believe that the Second Commandment prohibits them from
having their photograph willingly taken and objected to having their photographstaken onreligious
grounds. The Province proposed two measures to lessen the impact of the universal photo
requirement but, since these measures still required that a photograph be taken for placement in the
Province sfacia recognition data bank, they were rejected by the members of the Wilson Colony.
They proposed instead that no photograph be taken and that non-photo driver’s licences be issued
to them marked “ Not to be used for identification purposes.” Unableto reach an agreement with the
Province, the members of the Wilson Colony challenged the constitutionality of the regulation
alleging an unjustifiable breach of their religiousfreedom. The case proceeded on the basisthat the
universal photo requirement infringess. 2(a) of the Canadian Charter of Rightsand Freedoms. The
claimants led evidence asserting that if members could not obtain driver’ slicences, the viability of
their communal lifestyle would be threatened. The Province, for its part, led evidence that the
adoption of the universal photo requirement was connected to a new system aimed at minimizing
identity theft associated with driver’s licences and that the new facial recognition data bank was
aimed at reducing the risk of thistype of fraud. Both the chambers judge and the maority of the
Court of Appeal held that the infringement of freedom of religion was not justified under s. 1 of the

Charter.

Held (LeBedl, Fish and Abella JJ. dissenting): The appea should be allowed.



Per McLachlin C.J. and Binnie, Deschamps and Rothstein JJ.: The regulation is
justified under s. 1 of the Charter. Regulations are measures “ prescribed by law” under s. 1, and
the objectiveof theimpugned regulation of maintaining theintegrity of thedriver’ slicensing system
in a way that minimizes the risk of identity theft is clearly a goal of pressing and substantial
importance, capable of justifying limits on rights. The universal photo requirement permits the
system to ensure that each licence in the system is connected to a single individual, and that no
individual hasmorethan onelicence. The Provincewasentitled to passregulationsdealing not only
with the primary matter of highway safety, but also with collateral problems associated with the

licensing system. [39] [42] [45]

Theregulation satisfies the proportionality test. First, the universal photo requirement
isrationally connected to the objective. The Province's evidence demonstrates that the existence
of an exemption from the photo requirement would materially increase the vulnerability of the
licensing system and therisk of identity-related fraud. Second, the universal photo requirement for
al licensed drivers minimally impairs the s. 2(a) right. The impugned measure is reasonably
tailored to address the problem of identity theft associated with driver’s licences. The evidence
discloses no alternative measures which would substantially satisfy the government’s objective
while allowing the claimants to avoid being photographed. The alternative proposed by the
claimants would significantly compromise the government’s objective and is therefore not
appropriate for consideration at the minimal impairment stage. Without the licence-holder’s
photograph in the data bank, the risk that the identity of the holder can be stolen and used for
fraudulent purposesis significantly increased. Although there are over 700 000 Albertanswho do

not hold driver’s licences and whose pictures do not appear in the data bank, the objective of the



driver’ slicence photo requirement is not to eliminate al identity theft in the province, but rather to
maintain the integrity of driver’slicensing system so as to minimize identity theft associated with
that system. Within that system, any exemptions, including those for religious reasons, pose rea
risk to the integrity of the licensing system. Lastly, where the validity of a law of general
applicationisat stake, the doctrine of reasonable accommodation isnot an appropriate substitutefor
aproper s. 1 Oakes analysis. The government is entitled to justify the law, not by showing that it
has accommodated the claimant, but by establishing that the measure is rationally connected to a
pressing and substantial goal, minimally impairing of theright and proportionateinitseffects. [50]

[52] [59-60] [62-63] [71]

Third, the negative impact on the freedom of religion of Colony members who wish to
obtain licences doesnot outwei gh the benefits associated with the universal photo requirement. The
most important of these benefits is the enhancement of the security or integrity of the driver's
licensing scheme. Itisclear that a photo exemption would have atangible impact on the integrity
of the licensing system because it would undermine the one-to-one and one-to-many photo
comparisons used to verify identity. The universal photo requirement will also assist in roadside
safety and identification and, eventually, harmonize Alberta slicensing scheme with thosein other
jurisdictions. With respect to the deleterious effects, the seriousness of a particular limit must be
judged on acase-by-casebasis. Whiletheimpugned regul ation imposes acost on those who choose
not to havetheir photographstaken — the cost of not being ableto drive on the highway — that cost
does not rise to the level of depriving the claimants of a meaningful choice as to their religious
practice, or adversely impacting on other Charter values. To find alternative transport would

impose an additional economic cost on the Colony, and would go against their traditional



self-sufficiency, but thereisno evidencethat thiswould be prohibitive. 1t isimpossibleto conclude
that Colony members have been deprived of a meaningful choice to follow or not to follow the
edictsof their religion. When the del eterious effects are balanced against the salutary effects of the
impugned regulation, theimpact of thelimit on religious practi ce associated with theuniversal photo

requirement is proportionate. [4] [79-80] [82] [91] [96-98] [100] [103]

The impugned regulation does not infringe s. 15 of the Charter. Assuming it could be
shown that the regulation creates a distinction on the enumerated ground of religion, it arises not
from any demeaning stereotype but from a neutral and rationally defensible policy choice. There

is therefore no discrimination within the meaning of s. 15. [108]

Per Abella J. (dissenting): The government of Albertadid not dischargeits burden of
demonstrating that the infringement of the Hutterites' freedom of religion isjustified under s. 1 of

the Charter. [176]

The purpose of the mandatory photo requirement and the use of facial recognition
technology is to help prevent identity theft. An exemption to the photo requirement for the
Hutteriteswasin place for 29 years without evidence that the integrity of the licensing system was
harmed in any way. In addition, more than 700,000 Albertans have no driver’'s licence and are
therefore not in the facial recognition database. The benefit to that system therefore, of adding the
photographs of around 250 Hutterites who may wish to drive, is only marginally useful to the
prevention of identity theft. While the salutary effects of the mandatory photo requirement are

therefore dlight and largely hypothetical, the mandatory photo requirement seriously harms the



religiousrights of the Hutterites and threatens their autonomous ability to maintain their communal
way of life. Theimpugned regulation and the alternatives presented by the government involvethe
taking of aphotograph. Thisisthe very act that offends the religious beliefs of the Wilson Colony
members. This makes the mandatory photo requirement aform of indirect coercion that placesthe
Wilson Colony members in the untenable position of having to choose between compliance with
their religious beliefs or giving up the self-sufficiency of their community, a community that has
historically preserveditsreligiousautonomy through itscommunal independence. [148] [156] [158]

[162] [164] [170]

The harm to the constitutional rights of the Hutterites, in the absence of an exemption,
is dramatic. On the other hand, the benefits to the province of requiring the Hutterites to be
photographed are, at best, marginal. This means that the serious harm caused by the infringing
measure weighs far more heavily on the s. 1 scales than the benefits the province gains from its
imposition on the Hutterites. The province has therefore not discharged its onus of justifying the

imposition of a mandatory photo requirement on the members of the Wilson Colony. [114-115]

Per LeBel J. (dissenting): Abella J’s comments on the nature of the guarantee of
freedom of religion under s. 2(a) of the Charter and with her opinion that the impugned regulation,
which limits freedom of religion, has not been properly justified under s. 1 of the Charter are both
agreed with. The regulatory measures in issue have an impact not only on the Hutterites' belief
system, but also on the life of the community. The majority’s reasons understate the nature and

importance of this aspect of the guarantee of freedom of religion. [178] [182]



Under s. 1, courts have only rarely questioned the purpose of alaw or regulation or
found that it does not meet the rational connection requirement of the proportionality analysis, but
this does not mean that courts will never or should never intervene at these earlier stages. It is
generally at the minimal impairment and the balancing of effects stages that the means are
guestioned and their relationship to thelaw’ s purposeis challenged and reviewed. Itisalso where
the purpose itself must be reassessed with regard to the means chosen by Parliament or the
legislature. The proportionality analysisthus depends on a close connection between the final two
stages of the Oakestest. The court’sgoal is essentially the same at both stages: to strike a proper
balance between state action on the one hand, and the preservation of Charter rights and the
protection of rights or interests that may not be guaranteed by the Constitution but that may
neverthelessbeof high social valueor importanceontheother. The proportionality analysisreflects
the need to leave some flexibility to government in respect of the choice of means. But the review
of those means must also leave the courts with adegree of flexibility in the assessment of the range
of aternatives that could realize the goal, and also in determining how far the goal ought to be
attained in order to achieve the proper balance between the objective of the state and the rights at
stake. The stated objective is not an absolute and should not be treated as a given and alternative
solutions should not be evaluated on a standard of maximal consistency with the stated objective.
An aternative measure might be legitimate even if the objective could no longer be obtained inits
complete integrity. A court must assess the objectives, the impugned means and the aternative
means together, as necessary components of a seamless proportionality analysis. [188] [190-91]

[195-96] [199]

In this case, the Government of Alberta hasfailed to demonstrate that the regulationis



aproportionateresponseto theidentified societal problem of identity theft. Thedriver’slicencethat
it deniesis not aprivilege asit is not granted at the discretion of governments. Such alicenceis
often of critical importance in daily life and is certainly so in rural Alberta. Other approaches to
identity fraud might be devised that would fall within areasonable range of options and that could
establish a proper balance between the social and constitutional interests at stake. This balance
cannot be obtained by belittling the impact of the measures on the beliefs and religious practices of
the Hutterites and by asking them to rely on transportation services to operate their farms and to
preservetheir way of life. Absolute safety isprobably impossibleinademocratic society. A limited
restriction on the Province' s objective of minimizing identity theft would not unduly compromise
this aspect of the security of Alberta residents and might lie within the range of reasonable and

constitutional alternatives. [200-201]

Per Fish J. (dissenting): For thereasonsgiven by LeBel J., the disposition of the appeal

as suggested by Abellaand LeBel JJ. is agreed with. [203]
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THE CHIEF JUSTICE —

|. Introduction



[1] The Province of Albertarequiresall personswho drive motor vehicles on highwaysto
hold a driver’s licence. Since 1974 each licence has borne a photograph of the licence holder,
subject to exemptions for people who objected to having their photos taken on religious grounds.
In 2003 the Province made the photo requirement universal in order to reduce therisk of driver's
licences being used for identity theft, a growing problem in Alberta and the country. All licence
holders are now required to have their photos taken for purposes of placement in the Province's

facia recognition data bank.

[2] The Wilson Colony of Hutterian Brethren maintains a rural, communal lifestyle,
carrying on a variety of commercial activities. They object on religious grounds to having their
photographs taken. After the religious exemption to the photo requirement was revoked in 2003,
Colony membersbegan these proceedingsagainst the Albertagovernment, alleging abreach of their
religiousfreedom. The Province has offered to |essen theimpact of the universal photo requirement
by issuing special licences without photos, relieving Colony members of the need to carry their
photos. However, it insists that their photos be taken for purposes of placement inthe central data

bank. The members of the Wilson Colony have rejected this proposal.

[3] The case has proceeded on the basis that the universal photo requirement constitutes a
[imit on the freedom of religion of Colony members who wish to obtain adriver’ slicence and thus
infringes s. 2(a) of the Canadian Charter of Rights and Freedoms. The issue on this appeal is
whether thislimit isareasonablelimit demonstrably justified in afree and democratic society under
s. 1 of the Charter. If not, the regulation is inconsistent with the Charter and is null and void

pursuant to s. 52 of the Constitution Act, 1982.



[4] | conclude that the evidence led by the Province establishes that the universal photo
requirement isjustified under s. 1 of the Charter on the test set out in R. v. Oakes, [1986] 1 S.C.R.
103. Thegoal of setting up asystem that minimizestherisk of identity theft associated with driver’s
licencesisapressing and important public goal. The universal photo requirement is connected to
this goal and does not limit freedom of religion more than required to achieve it. Finaly, the
negative impact on the freedom of religion of Colony members who wish to obtain licences does
not outweigh the benefits associated with the universal photo requirement. Accordingly, | would

allow the appeal and uphold the regulation as constitutional.

Il. Facts

[5] Alberta began issuing driver’s licences with photos in 1974. Until 2003, however,
religious objectors were granted a non-photo licence called a Condition Code G licence, at the

Registrar’ s discretion.

[6] Driver’slicencesin Albertaare governed by the Traffic Safety Act, R.S.A. 2000, c. T-6,
and regulations made under it. The power of the Registrar to grant exceptions to the photo
requirement which existed previously in s. 14(1)(b) of Alberta’s Operator Licensing and Vehicle
Control Regulation, Alta. Reg. 320/2002, was eliminated in May 2003 (Operator Licensing and
Vehicle Control Amendment Regulation, Alta. Reg. 137/2003, s. 3). The new s. 14(1)(b) now
requires that the Registrar “must require an image of the applicant’ s face, for incorporation in the

licence, be taken”. The amendment also added s. 14(3) which provides for use of the photo thus



taken for “facial recognition software for the purpose of the identification of, or the verification of

the identity of, a person who has applied for an operator’s licence’”.

[7] Members of the Wilson Colony, like many other Hutterites, believe that the Second
Commandment prohibitsthem from having their photographwillingly taken. Thisbelief issincerely

held.

[8] Although the Colony attempts to be self-sufficient, some members need driver's
licences so that they can travel outside the Colony to do business and attend to the needs of
members. Under the 2003 regulation, members currently holding Condition Code G licences are
required to have their photograph taken upon renewal of their licences, resulting in aviolation of
their religiousbeliefs. The Colony claimantsled evidenceasserting that if memberscould not obtain
driver’ slicences, the viability of their communal lifestyle would be threatened. Mr. Samuel Wurz,
the Colony’s Secretary-Treasurer, deposed that each Colony member has a specific set of
responsibilities assigned to him or her, some of which require the member to drive. If a Colony
member cannot carry out these responsibilities, it “causes our religious commune to function
improperly, thereby eroding thefabric of our social, cultural and religiousway of life”. Inhisview,
the Provinceiseffectively “ attempting to force the Hutterian Brethren to make achoice between two

of our religious beliefs’, achoice they feel they should not have to make.

[9] The Province, for its part, led evidence that the adoption of the universal photo
requirement in 2003 was connected to a new system aimed at minimizing identity theft associated

with driver’slicences. The evidence showed that identity theft is a serious and growing problem



in Albertaand el sewhere, and that drivers' licences, the most commonly used and accepted form of
identification, could be and were being used for identity theft. The new facial recognition data bank

was aimed at reducing the risk of this type of fraud.

[10] Under the new system adigital photograph of every licensed driver isplaced in afacia
recognition data bank. This data bank is connected to facial recognition software which analyses
the digital photographs of people who apply for licences. The software performs two kinds of
comparison: one-to-one and one-to-many. The one-to-one comparison alowsthe government to be
sure that the person trying to renew or replace a licence is the same person represented by the
existing photo in the data bank. The one-to-many comparison allowsit to be satisfied that a person

applying for anew licence does not already hold another licence in another person’s name.

[11] A comprehensive photo requirement, whereby all valid licences are associated with a
photo in the databank, is essential to ensuring the efficacy of these mechanisms. To the extent that
licences exist without holder photos in the central photo bank, others can appropriate the identity
of the licence holder without detection by the facial recognition software. The Province also led
evidence that this system was adopted with a view to harmonization with international and

interprovincial standards for photo identification.

[12] The Province has proposed measuresto accommodate the Hutterian claimants’ objection
to theuniversal driver’slicence photo requirement. Thefirst isthat the licence display a photo, but
that the licence be carried in a sealed envelope or folder marked with the indication that it is the

property of the Province, and that adigital photo be placed inthe Province’ sfacial recognition bank.



The second is simply that a digital photo be placed in the bank, with no photo accompanying the
driver's licence. The aim of these proposals is to minimize the impact of the universal photo
requirement on religious beliefs by removing the need for Colony members to have any direct

contact with the photos.

[13] The Colony claimantsreject both alternatives on the ground that they require amember

to have a photo taken. It proposes that no photo be taken, and that non-photo driver’s licences be

issued to them, marked “Not to be used for identification purposes.”

[1l1. History of Proceedings

A. Alberta Court of Queen’s Bench (LoVecchio J.), 2006 ABQB 338, 57 Alta. L.R. (4th) 300

[14] Thechambersjudge proceeded on the basisthat the universal photo requirement limited
Colony members' right to freedom of religion under s. 2(a) of the Charter. Hewent on to find that

this limit was not shown to be justified under s. 1 of the Charter.

[15] The chambers judge defined the government’ s objective as being “to prevent identity
theft or fraud and the various forms of mischief which identity theft may facilitate, and ... the
harmonization of international and interprovincial standards for photo identification” (para. 10),
associated with theissuance of motor vehicle driver’slicences. He concluded that the objective of
preventing identity theft associated with driver's licences, while limited, was “pressing and

substantial” (para. 14).



[16] The chambers judge found that “the implementation of mandatory photographic
licences, together with facial recognition software, is rationally connected to the objective of
safeguarding the system of issuing operator’ s licences from fraud and for that mat[t]er the larger
objective of limiting identity theft” (para. 16). He went on to find, however, that the requirement
of minimal impairment was not met, in that the government had not accommodated the “distinctive
character of the burdened group ... to the point of undue hardship” (para. 18), citing Multani v.
Commission scolaire Marguerite-Bourgeoys, 2006 SCC 6, [2006] 1 SC.R. 256. The
accommodationsoffered by the Provincewoul d still require membersto havetheir photostaken and
offend the right. On the other hand, the Colony claimants proposal that the driver’s licence be
marked “not to be used for identification purposes’ would satisfy the Colony members concerns
and also meet the government’ s objectives, since an individual seeking to impersonate the holder

would be “significantly limited in the extent to which he or she could use the licence” (para. 28).

[17] Although it was unnecessary, in view of his finding on minimal impairment, the
chambers judge went on to consider proportionality of effects. He observed that while the
requirement of photos combined with facial recognition software “may safeguard the system of
issuing licences against fraud, and thereby constitute auseful tool against identity theft in general”,
this did not “safeguard the identity of thousands of other individuals to whom operators' licences
are never issued because they do not qualify todrive” (para. 31). He concluded: “Inthisregard, the
effects of the measure appear somewhat limited when weighed against the acknowledged incursion

upon the religious beliefs of the members of the applicant Colony” (para. 32).

[18] The chambers judge concluded that the regulation is inconsistent with the Charter “to



the extent that it rendersadigital photograph mandatory for individualswho claim avalid religious
objection” (para. 39). Accordingly, he held that the amendment removing the regulation’s

discretionary religions exemption was of no force and effect.

B. Alberta Court of Appeal, 2007 ABCA 160, 77 Alta. L.R. (4th) 281

[19] The majority, per Conrad J.A. (O’ Brien J.A. concurring), dismissed the appeal .

[20] Conrad J.A. characterized the purpose of the photo requirement narrowly as preventing
licenceduplicationin order to permit the ready identification of licensed driversat the roadside and
minimizethe number of disqualified peopleoperating motor vehicles. Reasoning that theregulation,
enacted under the Traffic Safety Act, was confined to enhancing traffic safety, she held that the goals
of preventing identity theft, fraud and threats to public safety, could not be considered under s. 1.
If the Province wished to assert these goals, in her view it should have enacted a law going
specifically to theserisks. She also noted the absence of |egid ative debate on the issue, suggesting

that this rendered the regulation suspect.

[21] Conrad J.A. expressed doubt about whether the photo requirement was rationally
connected to the objective of identification associated with traffic safety. Since over 700,000
unlicensed Albertans are not in the facial recognition data bank, granting afew hundred Hutterites
an exemption from the photo requirement would not have a significant impact on the number of

identities available for unlawful appropriation.



[22] However, Conrad J.A. went on to dispose of the case on the ground that the universal
photo requirement did not minimally impair the right, because it did not reasonably accommodate
Colony members' s. 2(a) religiousfreedom. She noted that the claimants had enjoyed an exemption
fromtherequirement for closeto 30 years, with no evidence of resultant harm. Theresult, according
to Conrad J.A., was that “the impugned regulation offers only a very slight protection against the
risk that a licence will be issued to an individual in a name other than his or her own, while
completely infringing the respondents’ rights” (para. 46). Conrad J.A. added that the effects of the
regulation were disproportionate, in that “the mandatory photo requirement forces the Hutterian
Brethren to either breach a sincerely held religious belief against being photographed or to cease
driving”, which would also have severe practical consequences for individuals in the community

(para. 54).

[23] Slatter J.A., dissenting, defined one of the goals of the universal photo requirement as
maximizing thereliability and integrity of driver’ slicences asawidely used and respected method
of personal identification. He found that the limit on freedom of religion imposed by the photo
requirement, whileit might not eliminateall identity theft, wasrationally connected to the objective

of “[m]aking forgery or unauthorized driving more difficult” (para. 99).

[24] On minimal impairment, Slatter J.A. proceeded on the basis that the government must
show that it has accommodated the right to the point of undue hardship. The accommodations
offered by the Province, while they would still limit the Colony members’ religion freedom, would
go someway to fulfilling the requirements of the Second Commandment, since memberswould not

haveto look at their photos. He held that the accommodation proposed by the Colony claimants —



driver’'s licences marked “not to be used for identification” — was no accommodation at all, but
simply “an assertion that nothing which infringes the second commandment can ever be justified”
(para. 121). Inaddition, it would prevent police officersfrom using non-photo licencesfor thebasic
function of driver identification. Slatter JA. found that the Colony claimants’ proposa would
reducethe efficacy of the systemwith respect toidentity theft. After alludingto harmonizationwith
other systems, Slatter J.A. concluded that “[t]o require the [Province] to accommodate any further
wouldrequireit to significantly compromiseacentral feature of the security of thelicensing system,

and would amount to undue hardship” (para. 124).

[25] Slatter J.A. concluded that the sal utary effectsof having thephotosof all licenceholders
in the data bank — regulating traffic safety and ensuring theintegrity and reliability of thedriver's
licence systemtothebenefit of Albertans— outweighed the del eterious effectson Colony members
freedom of religion. He observed that the Colony members object only to having their photostaken
voluntarily, and suggested that the element of state compulsion implied by the photo requirement
would “considerably diminish any disobedience to their religious tenets’ (para. 126). For those
reasons, he took the view that “[i]n afree and democratic society minor infringements of thiskind

on religious doctrine can be tolerated” (para. 126).

[26] Slatter J.A. accordingly concluded that the appeal should be allowed.

V. Issues

[27] A. Freedom of religion



1. The nature of the limit on the s. 2(a) right;
2. Isthelimit on the s. 2(a) right justified under s. 1 of the Charter?
(&) Isthelimit prescribed by law?
(b) Isthe purpose for which the limit isimposed pressing or substantial?
(c) Isthe means by which the goal is furthered proportionate?
(i) Isthelimit rationally connected to the purpose?
(ii) Doesthelimit minimally impair the right?
(iii) Isthelaw proportionate in its effect?

(d) Conclusion on justification

B. Theclaim under s. 15

V. Analysis

A. Freedom of Religion

(1) The Nature of the Limit on the Section 2(a) Right

[28] Section 2(a) of the Charter states that “[e]veryone has ... freedom of conscience and

religion”.

[29] The members of the Colony believe that permitting their photo to be taken violates the



Second Commandment: “Y ou shall not make for yourself an idol, or any likeness of what isin
heaven above or on the earth beneath or in the water under the earth” (Exodus 20:4). They believe
that photographs are “likenesses’ within the meaning of the Second Commandment, and want
nothing to do with their creation or use. Theimpact of having aphoto taken might involve censure,

such as being required to stand during religious services.

[30] Given these beliefs, the effect of the universal photo requirement is to place Colony
members who wish to obtain driver’s licences either in the position of violating their religious
commitments, or of foregoing driver’ slicences. Without the ability of some membersof the Colony
to obtain driver’ slicences, Colony membersargue that they will not be ableto driveto local centres
to do business and obtain the goods and services necessary to the Colony. The regulation, they
argue, forces membersto choose between obeying the Second Commandment and adhering to their
rural communal lifestyle, thereby limiting their religious freedom and violating s. 2(a) of the

Charter.

[31] My colleague AbellaJ. notes at para. 130 that “freedom of religion has* both individual
and collective aspects ”. She asserts that “both ... are engaged in this case”. While | agree that
religiousfreedom has both individual and collective aspects, | think it isimportant to be clear about
the relevance of those aspects at different stages of the analysisin this case. The broader impact of
the photo requirement on the Wilson Colony community is relevant at the proportionality stage of
the s. 1 analysis, specifically in weighing the deleterious and salutary effects of the impugned
regulation. The extent to which the impugned law undermines the proper functioning of the

community properly informsthat comparison. Community impact doesnot, however, transformthe



essential claim — that of the individual claimants for photo-free licences — into an assertion of a

group right.

[32]

An infringement of s. 2(a) of the Charter will be made out where: (1) the claimant

sincerely believes in a belief or practice that has a nexus with religion; and (2) the impugned

measure interferes with the claimant’ s ability to act in accordance with hisor her religious beliefs

in amanner that is more than trivial or insubstantial: Syndicat Northcrest v. Amselem, 2004 SCC

47,[2004] 2S.C.R. 551, and Multani. “Trivial or insubstantial” interferenceisinterferencethat does

not threaten actual religious beliefs or conduct. Asexplainedin R. v. Edwards Books and Art Ltd.,

[1986] 2 S.C.R. 713, at p. 759, per Dickson C.J..

[33]

The purpose of s. 2(a) is to ensure that society does not interfere with profoundly
personal beliefs that govern one’s perception of oneself, humankind, nature, and, in
some cases, a higher or different order of being. These beliefs, in turn, govern one's
conduct and practices. The Constitution shelters individuals and groups only to the
extent that religious beliefs or conduct might reasonably or actually be threatened. For
a state-imposed cost or burden to be proscribed by s. 2(a) it must be capable of
interfering with religiousbelief or practice. In short, legislative or administrative action
which increases the cost of practising or otherwise manifesting religious beliefs is not
prohibited if the burdenistrivial or insubstantial: see, on this point, R. v. Jones, [ 1986]
2 S.C.R. 284, per Wilson J. at p. 314. [Emphasis added.]

The Province concedes the first element of thiss. 2(a) test, sincere belief in abelief or

practice that has a nexus with religion. The chambers judge described the concession in the

following terms:

TheAttorney General doesnot disputethat the Applicantshold sincerereligiousbeliefs
that conflict with the requirement that those who obtain or renew an Albertaoperator’s
licence must permit adigital photograph to be taken and that those beliefs are honestly
held. [para. 6]



[34] The record does not disclose a concession on the second element of the test — whether
theuniversal photo requirement interfereswith Colony members' religiousfreedominamanner that
ismore than trivial or insubstantial. Inorder for such adetermination to be made, it would need to
be shown that the claimants “religious beliefs or conduct might reasonably or actually be
threatened” by the universal photo requirement: see Edwards Books, at p. 759. Evidence of a
state-imposed cost or burden would not suffice; there would need to be evidence that such aburden
was “capable of interfering with religious belief or practice”: Edwards Books, at p. 759. In the
present case, however, the courts below seem to have proceeded on the assumption that this
requirement was met. Given this assumption, | will proceed to consider whether the limit is a

reasonable one, demonstrably justified in afree and democratic society.

(2) IstheLimit on the Section 2(a) Right Justified Under Section 1 of the Charter?

[35] This Court has recognized that a measure of leeway must be accorded to governments
in determining whether limits on rights in public programs that regulate social and commercial
interactionsarejustified under s. 1 of the Charter. Often, aparticular problem or areaof activity can
reasonably be remedied or regulated in avariety of ways. The schemes aretypically complex, and
reflect a multitude of overlapping and conflicting interests and legislative concerns. They may
involve the expenditure of government funds, or complex goals like reducing antisocial behaviour.
The primary responsibility for making the difficult choices involved in public governance falls on
the elected legidature and those it appoints to carry out its policies. Some of these choices may

trench on constitutional rights.

[36] Freedom of religion presents a particular challenge in this respect because of the broad



scope of the Charter guarantee. Much of the regulation of a modern state could be claimed by
various individual s to have a more than trivial impact on a sincerely held religious belief. Giving
effect to each of their religiousclaimscoul d seriously underminethe universality of many regulatory
programs, including the attempt to reduce abuse of driver’s licences at issue here, to the overall

detriment of the community.

[37] If the choice the legislature has made is challenged as unconstitutional, it falls to the
courts to determine whether the choice fallswithin arange of reasonable alternatives. Section 1 of
the Charter does not demand that the limit on theright be perfectly calibrated, judged in hindsight,
but only that it be*reasonable” and “demonstrably justified”. Wherea complex regulatory response
to asocia problem is challenged, courtswill generally take a more deferential posture throughout
the s. 1 analysis than they will when the impugned measure is a penal statute directly threatening
the liberty of the accused. Courts recognize that the issue of identity theft isa social problem that
has grown exponentially in terms of cost to the community since photo licenceswere introduced in
Albertain 1974, asreflected inthe government’ sattempt to tighten the schemewhen it discontinued
thereligiousexemptionin 2003. Thebar of constitutionality must not be set so high that responsible,
creative solutions to difficult problems would be threatened. A degree of deference is therefore
appropriate: Edwards Books, at pp. 781-82, per Dickson C.J., and Canada (Attorney General) v.

JTI-Macdonald Corp., 2007 SCC 30, [2007] 2 S.C.R. 610, at para. 43, per McLachlin C.J.

[38] With thisin mind, | turn to the question of whether the limit on freedom of religion

raised in this case has been shown to be justified under s. 1 of the Charter.

(a) IstheLimit Prescribed by Law?



[39] Section 1 requires that before a proportionality analysis is undertaken, the court must
satisfy itself that the measureis“prescribed by law”. If alimit on aCharter right isnot “prescribed
by law” it cannot be justified under s. 1. Rather, it isagovernment act, attracting aremedy under
S. 24 of the Charter. Regulations are “measures prescribed by law” under s. 1 of the Charter: see
Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927, at p. 981; R. v. Therens, [1985]

1S.C.R. 613, at p. 645.

[40] Themajority of the Court of Appeal expressed concern that the challenged measurewas
adopted by regulation and therefore without any legidative debate, pursuant to an Act with very
different objectives. The respondents take this position much further and advance a general
proposition that Charter-infringing measures may only be adopted by primary legislation. Concern
about overextension of regulatory authority is understandable. Governments should not be free to
use a broad delegated authority to transform a limited-purpose licensing scheme into a de facto
universal identification system beyond the reach of legislative oversight. However, that isnot what
has happened here. A photo requirement has been an accepted part of the motor vehicle licensing
scheme for decades. It is not a stand-alone identification divorced from the public-safety purpose
of the authorizing legisation. Moreover, hostility to the regulation-making process is out of step
withthisCourt’ sjurisprudenceand with therealitiesof themodernregulatory state: seeLittleSsters
Book and Art Emporium v. Canada (Minister of Justice), 2000 SCC 69, [2000] 2 S.C.R. 1120, at
para. 71; D.J. Mullan, Administrative Law — Cases, Text and Materials (5th ed. 2003), at p. 948.

Regulations, passed by Order in Council and applied in accordance with the principles of
administrative law and subject to challenge for constitutionality, are the life blood of the

administrative state and do not imperil the rule of law. Whether the impugned measure was passed



into law by statute or regulation is usually of no consequence for the s. 1 analysis.

(b) Isthe Purpose for Which the Limit Is Imposed Pressing and Substantial ?
[41] The chambersjudge defined the government’ s objectivein imposing auniversal photo
requirement as being “to prevent identity theft or fraud and the various forms of mischief which
identity theft may facilitate, and ... the harmonization of international and interprovincial standards
for photo identification” (para. 10). Thisobjectiveispart of thelarger goal of ensuring theintegrity

of the system for licensing drivers. As Slatter J.A. explained:

Driver’slicences are an important part of the overall regulation of traffic safety. They
have become anear universal form of identification. Theintegrity and reliability of the
driver’slicence system benefits all Albertanswho require, on aroutine basis, proof of
their identity. The presence of photographsis an important part of the integrity of the
system. Thereunfortunately aresignificantly large groupsof peoplewho seek to exploit
theidentities of othersfor financial or other purposes. The overall cost of the activities
of thisgroup are very large, and the [Province] (and all Albertans) have an obligation
to do whatever they can to minimize the opportunities for identity theft. Photographs
ondriver’slicenceswill not eliminate all misuse, and the value of the savings that will
result are hard to measure. They are likely however to be significant. [para. 127]

[42] Maintaining the integrity of the driver’slicensing system in away that minimizes the
risk of identity theft is clearly agoal of pressing and substantial importance, capable of justifying
limits on rights. The purpose of a universal photo requirement is to have a complete digital data
bank of facial photosto prevent wrongdoersfrom using driver’ s licences as breeder documentsfor
purposes of identity theft. As discussed above (para. 10), the requirement permits the system to

ensure that each licencein the systemis connected to asingleindividual, and that no individual has

more than one licence.



[43] The chambers judge found that the universal photo requirement was also aimed at
harmonization of international and interprovincia standardsfor photo identification. The evidence
supports the Province's contention that other provinces and nations are moving toward
harmonization, and that afeature of thisharmonizationislikely to beauniversa photo requirement
for al licence holders. While the fact that other provinces have not yet moved to this requirement
arguably undercuts the position that a universal photo requirement is necessary in Alberta now,
governments are entitled to act in the present with a view to future developments. Accordingly,
harmoni zation may be considered asafactor relevant to the Province’ sgoal of ensuring theintegrity

of the licensing system by reducing identity theft associated with the system.

[44] The majority of the Court of Appeal suggested that the goal of the universal photo
requirement should be confined to purposesrelated to traffic safety, since that wasthe subject of the
authorizing Act. However, government regulations may deal both with the primary goal of an
enabling law and with collateral concernsresulting from measures adopted to achievethisgoal. As
Slatter JA. put it, “[i]t is the height of formality to suggest that the prevention of the misuse of a
driver’s licence is not one of the purposes of the Traffic Safety Act. Provisions that attempt to
prevent the misuse or abuse of an enactment are well within the objectives of the enactment” (para.

90).

[45] In this case, the government’s primary goal is traffic safety, as denoted by the title of
the Act. Tofurther thisgoal, the Act putsin place asystem of licensing drivers. A collateral effect
of the licensing system is that the driver’s licences issued under this system have become

generalized identification documents, with the attendant risk that they might be misused for identity



theft and the various mischiefs that flow from identity theft. The Province was entitled to pass
regulationsdealing not only with the primary matter of highway safety, but with collateral problems
associated with thelicensing system. It wastherefore entitled to adopt aregulation requiring photos
of al driversto be held in adigital photo bank, thereby minimizing the risk of identity theft to the

extent possible.

[46] Finaly, as explained above, the fact that the specific objectives of the impugned
regulation were not debated or ratified by the legislature does not render them invalid for the
purposes of s. 1. If aregulation is validly enacted pursuant to delegated legislative authority, its

objective can properly be evaluated under the test established in Oakes.

[47] | concludethat the Province has established that the goal of ensuring theintegrity of the
driver’ slicensing system so asto minimizeidentity theft associated with that systemispressing and
substantial. Having established that the limit on theright isameasure * prescribed by law” and that
the asserted purpose of the limit is pressing and substantial, the remaining issue iswhether the limit
is proportionate, in the sense that it is rationally connected to the goal, limits the right as little as

reasonably necessary, and is proportionate in its effects.

(c) Isthe Means by Which the Goal |Is Furthered Proportionate?

(i) IstheLimit Rationaly Connected to the Purpose?

[48] At this stage, the Province must show that the universal photo requirement isrationally



connected to the goal of preserving theintegrity of the driver’ slicensing system by minimizing the
risk of identity theft through theillicit use of driver’slicences. To establish arational connection,
the government “must show a causal connection between the infringement and the benefit sought
on the basis of reason or logic’: RJR- MacDonald Inc. v. Canada (Attorney General), [1995] 3
S.C.R. 199, at para. 153. Therational connection requirement is aimed at preventing limits being
imposed on rights arbitrarily. The government must show that it is reasonable to suppose that the

l[imit may further the goal, not that it will do so.

[49] The government argues that a universal system of photo identification for drivers will
be more effective in preventing identity theft than a system that grants exemptions to people who
object to photos being taken on religious grounds. The affidavit evidence filed by the government

supports this view.

[50] Alberta s evidence demonstratesthe waysin which the existence of an exemption from
the photo requirement would increase the vulnerability of the licensing system and the risk of
identity-related fraud. As Mr. Joseph Mark Pendleton, Director of the Special Investigations Unit
of the AlbertaMinistry of Government Services, putitin hisaffidavit supporting Alberta sposition,
“[o]pportunitiesfor fraud are as numerous as criminals are clever and resourceful.” The existence
of non-photo licencesin the system raises the possibility that a person could hold multiple licences
in different names, as long as no more than one of them was a regular photographic licence. As
stated by Alberta, “each licensee whose photo is not entered in our database creates an opportunity
for impersonation by wrongdoers, because that person’s licence can be renewed or replaced by a

wrongdoer without being detected by [facial recognition]”. A non-photo licence can be obtained



and used to obtain credit or enter into other commercia relationships to the detriment of the other
partiesto thetransactions. Without the photographsof all licence holdersin the photo identification
bank, the assurance of aone-to-one correspondence between individualsand issued licencesislost,

and the possibility of driver’slicence-based fraud would be increased.

[51] The magjority of the Alberta Court of Appeal, while deciding the case on the basis of
minimum impairment, expressed doubt on whether the universal photo requirement for al holders
of driver’slicencesisrationally connected to the goal of preserving theintegrity and security of the
driver’ slicensing system. Conrad J.A. pointed out that many Albertansdo not hold driver’ slicences
and concluded that the risk flowing from exempting afew hundred Hutterites from the requirement
was “minimal”. These concerns confuse rational connection with proportionality of negative and
positive effects of the measure. Theissue at the stage of rational connection issimply whether there
isarational link between the infringing measure and the government goal. The balance between
positive and negative effects of the measure falls to be considered at the final stage of the s. 1

anaysis.

[52] | conclude that the Province has established that the universal photo requirement is

rationally related to its goal of protecting the integrity of the driver’s licensing system and

preventing it from being used for purposes of identity theft.

(i) Doesthe Limit Minimally Impair the Right?

[53] The question at this stage of the s.1 proportionality analysisis whether the limit on the



right is reasonably tailored to the pressing and substantial goal put forward to justify the limit.
Another way of putting thisquestion isto ask whether there areless harmful means of achieving the
legislativegoal. In making thisassessment, the courtsaccord thelegislatureameasure of deference,
particularly on complex social issueswherethe legislature may be better positioned than the courts

to choose among arange of alternatives.

[54] In RIR-MacDonald, theminimal impairment analysiswasexplained asfollows, at para.

160:

Asthe second step in the proportionality analysis, the government must show that
the measures at issue impair the right of free expression aslittle as reasonably possible
in order to achieve the legidative objective. The impairment must be “minimal”, that
is, thelaw must be carefully tailored so that rights areimpaired no more than necessary.
The tailoring process seldom admits of perfection and the courts must accord some
leeway to the legidator. If the law falls within arange of reasonable alternatives, the
courts will not find it overbroad merely because they can conceive of an alternative
which might better tailor objective to infringement. ... On the other hand, if the
government fails to explain why a significantly less intrusive and equally effective
measure was hot chosen, the law may fail. [Emphasis added; citations omitted.]

In this manner, the legislative goal, which has been found to be pressing and substantial, grounds
the minimum impairment analysis. As Aharon Barak, former President of the Supreme Court of
Israel, putsit, “the rational connection test and the least harmful measure [minimum impairment]
test are essentially determined against the background of the proper objective, and are derived from
the need to realize it”: “ Proportional Effect: The Israeli Experience” (2007), 57 U.T.L.J. 369, at p.
374. President Barak describes this as the “internal limitation” in the minimum impairment test,
which “ preventsit [standing alone] from granting proper protection to humanrights’ (p. 373). The

internal limitation arises from the fact that the minimum impairment test requires only that the



government choose the least drastic means of achieving its objective. Less drastic meanswhich do

not actually achieve the government’ s objective are not considered at this stage.

[55] | hasten to add that in consi dering whether the government’ sobjective could be achieved
by other less drastic means, the court need not be satisfied that the alternative would satisfy the
objective to exactly the same extent or degree as the impugned measure. In other words, the court
should not accept an unrealistically exacting or precise formulation of the government’ s objective
which would effectively immunize the law from scrutiny at the minimal impairment stage. The
requirement for an “equally effective” aternative measure in the passage from RJIR-MacDonald,
guoted above, should not be taken to an impractical extreme. It includes alternative measures that
give sufficient protection, in all the circumstances, to the government’ sgoal: Charkaoui v. Canada
(Citizenship and Immigration), 2007 SCC 9, [2007] 1 S.C.R. 350. Whilethe government isentitled
to deference in formulating its objective, that deference is not blind or absolute. The test at the
minimum impairment stage is whether there is an alternative, less drastic means of achieving the
objective in areal and substantial manner. As | will explain, in my view the record in this case

discloses no such alternative.

[56] The purpose of the limit in thiscase, | earlier concluded, isto maintain the integrity of
thedriver’slicensing system by minimizing therisk of driver’ slicences being used for purposes of
identity theft, so asto prevent fraud and various other misuses of the system. Theregulation ispart
of a complex regulatory scheme and is aimed at an emerging and challenging problem. The
guestion, therefore, is whether the means chosen to further its purpose — the universal photo

requirement for all licensed drivers— isreasonably tailored to addressthe problem of identity theft



associated with driver’s licences.

[57] TheProvince proposesalternativeswhich maintain the universal photo requirement, but
minimize its impact on Colony members by eliminating or alleviating the need for them to carry
photos. This would permit the Province to achieve its goal of a maximally efficient photo
recognition system to combat fraud associated with driver’ slicences, while reducing theimpact on

the members' s. 2(a) rights.

[58] However, the Hutterian claimantsreject these proposals. For them, the only acceptable
measureisonethat entirely removesthelimit ontheir s. 2(a) rights. They object to any photo being
taken and held in a photo data bank. For them, the only alternative is a driver’s licence issued

without a photo, stamped with the words, “Not to be used for identification purposes’.

[59] The problem with the claimants’ proposal in the context of the minimum impairment
inquiry is that it compromises the Province’'s goal of minimizing the risk of misuse of driver's
licences for identity theft. The stamp “not to be used for identification purposes’ might prevent a
person who comes into physical possession of such alicence from using it as a breeder document,
but it would not prevent a person from assuming the identity of the licence holder and producing a
fake document, which could not be checked in the absence of a photo in the data bank. As Slatter
J.A. pointed out, without the photo in the bank, the bank is neutralized and the risk that the identity
of the holder can be stolen and used for fraudulent purposesisincreased. The only way to reduce
that risk asmuch aspossibleisthrough auniversal photo requirement. Theclaimants argument that

thereduction in risk would be low, since few people arelikely to request exemption from the photo



requirement, assumesthat someincreasein risk and impairment of the government goal may occur,

and hence does not assist at the stage of minimal impairment.

[60] The claimants proposal, instead of asking what is minimally required to realize the
legislative goal, asks the government to significantly compromise it. An exemption for an
unspecified number of religious objectorswould mean that the one-to-one correspondence between
issued licences and photosin the data bank would belost. Asshown by the Province, this disparity
could well be exploited by wrongdoers. Contrary to the suggestion of LeBel J. (para. 201), the
evidence discloses no alternative measures which would substantially satisfy the government’s
objective while allowing the claimants to avoid being photographed. In short, the alternative
proposed by the claimants would significantly compromise the government’s objective and is

therefore not appropriate for consideration at the minimal impairment stage.

[61] Thisisnot to suggest the Colony members are acting improperly. Freedom of religion
casesmay often present this*“al or nothing” dilemma. Compromisingreligiousbeliefsissomething
adherents may understandably be unwilling to do. And governments may find it difficult to tailor
laws to the myriad ways in which they may trench on different people's religious beliefs and
practices. Theresult may bethat thejustification of alimit ontheright fallsto be decided not at the
point of minimal impairment, which proceeds on the assumption the state goal is valid, but at the
stage of proportionality of effects, which is concerned about bal ancing the benefits of the measure

against its negative effects.

[62] | conclude that the universal photo requirement minimally impairsthe s. 2(a) right. It



falls within arange of reasonable options available to address the goal of preserving the integrity
of the driver’ slicensing system. All other options would significantly increase the risk of identity
theft using driver’s licences. The measure seeks to realize the legislative goal in a minimally

intrusive way.

[63] Much has been made of the fact that over 700 000 Albertans do not hold driver's
licences. The argument is that the risk posed by a few hundred potential religious objectors is
minuscule as compared to the much larger group of unlicensed persons. Thisargument is accepted
by the dissent. In my view, it rests on an overly broad view of the objective of the driver’ slicence
photo requirement as being to eliminate all identity theft in the province. Casting the government
objective in these broad terms, my colleague AbellaJ. argues that the risk posed by afew religious
dissenters is minimal, when compared to the general risk posed by unlicensed persons. But with
respect, that is the wrong comparison. We must take the government’s goal as it is. It is not the
broad goal of eliminating all identity theft, but the more modest goal of maintaining the integrity of
driver’ slicensing system so asto minimize identity theft associated with that system. The question
iswhether, within that system, any exemptions, including for religiousreasons, posereal risk to the

integrity of the licensing system.

[64] Theimplication of Justice Abella sreasoning isthat because the provincetoleratesthe
identity theft risk posed by unlicensed Albertans, it must therefore tolerate the risk associated with
non-photographed licensees. On thislogic, the province would be required to take the moreradical
approach of requiring photographic identification for every Albertan, which would directly

contravene the respondents’ religious beliefs, before it could rely upon a security risk argument in



the context of the narrower driver’ slicensing program. In my opinion, the province hasalegitimate
interest in ensuring the integrity of its driver’ slicensing system and guarding against the risk that
it will be used to perpetrate fraud. In order to accomplish this goal, it should not be forced to

undertake broader measures that it might have resisted for other policy reasons.

[65] The courts below approached minimum impairment in a different fashion. First, they
conducted the balancing inquiry at the stage of minimal impairment. Second, drawing on this
Court’ sdecision in Multani, the courts bel ow applied areasonable accommodation analysisinstead

of the Oakes test.

[66] In my view, adistinction must be maintained between the reasonable accommodation
analysisundertaken when applying humanrightslaws, and thes. 1 justification analysisthat applies
to aclaimthat alaw infringesthe Charter. Where the validity of alaw is at stake, the appropriate
approachisas. 1 Oakesanalysis. Under thisanalysis, theissue at the stage of minimum impairment
is whether the goal of the measure could be accomplished in a less infringing manner. The
balancing of effects takes place at the third and final stage of the proportionality test. If the
government establishes justification under the Oakes test, the law is constitutional. If not, the law

isnull and void under s. 52 insofar as it isinconsistent with the Charter.

[67] A different analysis applies where a government action or administrative practice is
allegedto violate the claimant’s Charter rights. If aCharter violationisfound, the court’ sremedial
jurisdiction lies not under s. 52 of the Constitution Act, 1982 but under s. 24 (1) of the Charter: R.

v. Ferguson, 2008 SCC 6, [2008] 1 S.C.R. 96, at para. 61. In such cases, the jurisprudence on the



duty to accommodate, which applies to governments and private parties alike, may be helpful “to

explain the burden resulting from the minimal impairment test with respect to a particular

individual” (emphasis added): Multani, at para. 53, per Charron J.

[68] Minimal impairment and reasonable accommodation are conceptually distinct.
Reasonable accommodation is a concept drawn from human rights statutes and jurisprudence. It
envisions adynamic process whereby the parties— most commonly an employer and employee—
adjust the terms of their relationship in conformity with the requirements of human rights
legislation, up to the point at which accommodation would mean undue hardship for the

accommodating party. In Multani, Deschamps and Abella JJ. explained:

The process required by the duty of reasonable accommodation takes into account
the specific details of the circumstances of the parties and allows for dial ogue between
them. Thisdialogue enablesthem to reconciletheir positionsand find common ground
tailored to their own needs. [para. 131]

[69] A very different kind of relationship exists between alegislature and the people subject
toitslaws. By their very nature, laws of general application are not tailored to the unique needs of
individual claimants. The legislature has no capacity or legal obligation to engage in such an
individualized determination, and in many cases would have no advance notice of alaw’ s potential
toinfringe Charter rights. It cannot be expectedto tailor alaw to every possiblefuture contingency,
or every sincerely held religious belief. Laws of general application affect the general public, not
just the claimants before the court. The broader societal context in which the law operates must

inform the s. 1 justification analysis. A law’s congtitutionality under s. 1 of the Charter is

determined, not by whether it is responsive to the unique needs of every individual claimant, but



rather by whether its infringement of Charter rightsis directed at an important objective and is
proportionate in its overall impact. While the law’s impact on the individual claimants is
undoubtedly a significant factor for the court to consider in determining whether the infringement
is justified, the court’s ultimate perspective is societal. The question the court must answer is
whether the Charter infringement isjustifiablein afree and democratic society, not whether amore

advantageous arrangement for a particular claimant could be envisioned.

[70] Similarly, “undue hardship”, a pivotal concept in reasonable accommodation, is not
easily applicable to a legislature enacting laws. In the human rights context, hardship is seen as
undue if it would threaten the viability of the enterprise which isbeing asked to accommodate the
right. The degree of hardship is often capable of expression in monetary terms. By contrast, it is
difficult to apply the concept of undue hardship to the cost of achieving or not achieving alegislative
objective, especially when the objective is (as here) preventative or precautionary. Though it is
possibletointerpret “ undue hardship” broadly asencompassing the hardship that comeswithfailing
to achieve a pressing government objective, this attenuates the concept. Rather than strain to adapt
“undue hardship” to the context of s. 1 of the Charter, it is better to speak in terms of minimal

impairment and proportionality of effects.

[71] In summary, where the validity of alaw of general application is at stake, reasonable
accommodation is not an appropriate substitute for aproper s. 1 analysis based on the methodol ogy
of Oakes. Where the government has passed a measure into law, the provisions of s. 1 apply. The
government isentitled to justify the law, not by showing that it has accommodated the claimant, but

by establishing that the measureisrationally connected to apressing and substantial goal, minimally



impairing of the right and proportionate in its effects.

(iii)  Isthe Law Proportionate in its Effect?

[72] The third and final step of the proportionality analysisisto determine proportionality
of effects. We have seen that the regulation advances an important objective; that its limitation on
the Colony members' religious freedom is rationally connected to that goal; and that the means
chosen to achieve the government objective — the universal photo requirement — meet the

requirement of minimal impairment.

[73] This leaves a fina question: are the overall effects of the law on the clamants
disproportionateto the government’ sobjective? When one balancesthe harm doneto the claimants’
religious freedom against the benefits associated with the universal photo requirement for driver’s

licences, isthe limit on the right proportionate in effect to the public benefit conferred by the limit?

[74] In Oakes, Dickson C.J. explained the function of this third and final step of the

proportionality analysis:

Some limits on rights and freedoms protected by the Charter will be more seriousthan
othersinterms of the nature of theright or freedom violated, the extent of the violation,
and the degree to which the measures which impose the limit trench upon the integral
principles of a free and democratic society. Even if an objective is of sufficient
importance, and the first two elements of the proportionality test are satisfied, it isstill
possible that, because of the severity of the deleterious effects of a measure on
individuals or groups, the measure will not bejustified by the purposesit isintended to
serve. The more severe the deleterious effects of a measure, the more important the



objective must beif the measureisto be reasonable and demonstrably justifiedin afree

and democratic society. [pp. 139-40]
[75] Despite theimportance Dickson C.J. accorded to this stage of the justification analysis,
it has not often been used. Indeed, Peter W. Hogg arguesthat the fourth branch of Oakesisactually
redundant: Constitutional Law of Canada (5th ed. Supp.), vol. 2, at section 38.12. He finds
confirmation of this view in the fact that he is unable to locate any case in which this stage of the
analysis has been decisiveto the outcome. In hisopinion, thisisbecauseit essentially duplicatesthe
analysis undertaken at the first stage, pressing and substantial objective. If alaw has an objective
deemed sufficiently important to override a Charter right and has been found to do so in a way
which is rationally connected to the objective and minimally impairing of the right, Hogg asks
rhetorically, how can the law’ s effects nonethel ess be disproportionate to its objective? In hisview,
afinding that alaw’ s objectiveis* pressing and substantial” at the first stage of Oakeswill always
produce a conclusion that its effects are proportionate. The real balancing must be done under the

heading of minimal impairment and, to a much more limited extent, rational connection.

[76] It may be questioned how alaw which has passed the rigours of the first three stages of
the proportionality analysis — pressing goal, rational connection, and minimum impairment —
could fail at the final inquiry of proportionality of effects. The answer liesin the fact that the first
three stages of Oakes are anchored in an assessment of the law’ s purpose. Only the fourth branch
takes full account of the * severity of the del eterious effects of ameasure on individuals or groups”.

As President Barak explains:

Whereas the rational connection test and the least harmful measure test are essentially
determined against the background of the proper objective, and are derived from the



need to realize it, the test of proportionality (stricto sensu) examines whether the
realization of thisproper objectiveiscommensuratewith the del eterious effect upon the
human right. ... It requires placing colliding values and interests side by side and
balancing them according to their weight. [p. 374]

In my view, the distinction drawn by Barak isasalutary one, though it has not always been strictly
followed by Canadian courts. Because the minimal impairment and proportionality of effects
analyses involve different kinds of balancing, analytical clarity and transparency are well served
by distinguishing between them. Where no aternative means are reasonably capable of satisfying
the government’s objective, the real issue is whether the impact of the rights infringement is
disproportionate to the likely benefits of the impugned law. Rather than reading down the

government’ sobjectivewithin theminimal impairment analysis, the court should acknowledge that

no less drastic means are available and proceed to the final stage of Oakes.

[77] Thefinal stage of Oakesalowsfor abroader assessment of whether the benefits of the
impugned law are worth the cost of the rights limitation. In Thomson Newspapers Co. v. Canada

(Attorney General), [1998] 1 S.C.R. 877, Bastarache J. explained:

The third stage of the proportionality analysis performs a fundamentally distinct
role. ... Thefocus of thefirst and second steps of the proportionality analysisis not the
relationship between the measures and the Charter right in question, but rather the
relationship between the ends of thelegidation and the means employed. Although the
minimal impairment stage of the proportionality test necessarily takes into account the
extent to which a Charter value is infringed, the ultimate standard is whether the
Charter right is impaired as little as possible given the validity of the legidlative
purpose. The third stage of the proportionality analysis provides an opportunity to
assess, in light of the practical and contextual details which are elucidated in the first
and second stages, whether the benefits which accrue from the limitation are
proportional to itsdel eterious effectsasmeasured by the valuesunderlying the Charter.
[Emphasisin original; para. 125.]




[78] In my view, thisis acase where the decisive analysisfalls to be done at the final stage
of Oakes. The first two elements of the proportionality test — rational connection and minimum
impairment — are satisfied, and the matter standsto be resolved on whether the“ del eterious effects
of a measure on individuals or groups’ outweigh the public benefit that may be gained from the
measure. In cases such as this, where the demand is that the right be fully respected without
compromise, thejustification of thelaw imposing thelimit will often turn onwhether the del eterious

effects are out of proportion to the public good achieved by the infringing measure.

1. Salutary Effects

[79] Thefirstinquiry isinto the benefits, or “ salutary effects’ associated withthe legidative
goal. Three salutary effects of the universal photo requirement were raised on the evidence: (1)
enhancing the security of the driver’s licensing scheme; (2) assisting in roadside safety and
identification; and (3) eventually harmonizing Alberta’'s licensing scheme with those in other

jurisdictions.

[80] The most important of these benefits and the one upon which Albertaprincipally relies
is the enhancement of the security or integrity of the driver's licensing scheme. The photo
requirement ensuresboth a*“ one-to-one” and* one-to-many” correspondenceamong licence holders.
This makesit possible, through the use of computer software, to ensure that no person holds more
than one licence. It is clear on the evidence that the universal photo requirement enhances the
security of the licensing system and thus of Albertans. Mandatory photos represent a significant

gain to theintegrity and usefulness of the computer comparison system. In short, requiring that all



licence holders are represented by adigital photo in the data bank will accomplish these security-
related objectives more effectively than would an exemption for an as yet undetermined number of
religious objectors. Any exemptions would undermine the certainty with which the government is
ableto say that agiven licence corresponds to an identified individual and that no individual holds

more than one licence. This evidence stands effectively uncontradicted.

[81] Though it is difficult to quantify in exact terms how much risk of fraud would result
from permitted exemptions, it is clear that the internal integrity of the system would be
compromised. In this respect, the present case may be contrasted with previous religious freedom

cases where this Court has found that the potential risk was too speculative.

[82] In Trinity Western University v. British Columbia College of Teachers, 2001 SCC 31,
[2001] 1 S.C.R. 772, arisk washeld to be overly specul ative because there wasinsufficient evidence
that potentially discriminatory beliefs were actually resulting in discriminatory conduct. In the
present case, by contrast, it is clear that the photo exemption would have a tangible impact on the
integrity of the licensing system because it would undermine one-to-one and one-to-many photo

comparisons to verify identity.

[83] Similarly, in Amselem, the “security concern” posed by the construction of personal
succahs was purely speculative because there was no evidence that emergency exits were actually
being blocked. The appellants had offered to set up their succahs*in such away that they would not
block any doors, would not obstruct fire lanes, [and] would pose no threat to safety or security in

any way” (para. 89). The Court noted that “ security concerns, if soundly established, would require



appropriate recognition in ascertaining any limit on the exercise of the appellants’ religious
freedom” (para. 88). Here, by contragt, it is established that exempting people from the photo

registry creates areal risk to security because it undermines the integrity of the system.

[84] The requirement of a photo on a driver’s licence serves the additional purpose of
assisting police officersin reliably identifying drivers at the roadside. Alberta concedes that this
benefit, given therelatively small number of persons who would seek religious exemptions, would
not in itself justify limiting freedom of religion. Yet another salutary benefit may flow from
eventual harmonization with other licensing systems. Thisbenefit, however, remainsto berealized.
While these effects may not be determinative, they support the overal salutary effect of the

universal photo requirement.

[85] Insummary, the salutary effects of the universal photo requirement for driver’ slicences
are sufficient, subject to final weighing against the negative impact on the right, to support some
restriction of theright. Asdiscussed earlier, agovernment enacting social legislationisnot required
to show that the law will in fact produce the forecast benefits. Legislatures can only be asked to
impose measures that reason and the evidence suggest will be beneficial. If legislation designed to
further the public good were required to await proof positive that the benefits would in fact be

realized, few laws would be passed and the public interest would suffer.

2. Deleterious Effects

[86] This brings us to the deleterious effects of the limit on Colony members exercise of



their s. 2(a) right. At this point, the seriousness of the effects of the limit on Colony members

freedom of religion falls to be addressed. Several points call for discussion.

[87] A preliminary observation is that the seriousness of the limit on freedom of religion
variesfrom caseto case, depending on “the nature of theright or freedom viol ated, the extent of the
violation, and the degree to which the measures which impose the limit trench upon the integral

principles of afree and democratic society” (Oakes, at pp. 139-40).

[88] The deleterious effects of a limit on freedom of religion requires us to consider the
impact in terms of Charter values, such as liberty, human dignity, equality, autonomy, and the
enhancement of democracy: Thomson Newspapers, at para. 125; see also Health Services and
Support —Facilities Subsector Bargaining Assn. v. British Columbia, 2007 SCC 27,[2007] 2S.C.R.
391. The most fundamental of these values, and the onerelied oninthiscase, isliberty — theright
of choiceonmattersof religion. Asstatedin Amselem, per lacobucci J., religiousfreedom*“revolves
around thenotion of personal choiceandindividual autonomy andfreedom” (para. 40). Thequestion
is whether the limit leaves the adherent with a meaningful choice to follow his or her religious

beliefs and practices.

[89] There is no magic barometer to measure the seriousness of a particular limit on a
religious practice. Religion is a matter of faith, intermingled with culture. It is individual, yet
profoundly communitarian. Some aspectsof areligion, like prayersand the basi c sacraments, may
be so sacred that any significant limit verges on forced apostasy. Other practices may be optional

or amatter of personal choice. Between thesetwo extremesliesavast array of beliefsand practices,



more important to some adherents than to others.

[90] Because religion touches so many facets of daily life, and because a host of different
religionswith different ritesand practices co-exist in our society, it isinevitable that somereligious
practices will come into conflict with laws and regulatory systems of genera application. As
recognized by the European Court of Human Rightsin Kokkinakis v. Greece, judgment of 25 May
1993, Series A no. 260-A, cited by my colleague Abella J., this pluralistic context aso includes
“atheists, agnostics, sceptics and the unconcerned” (para. 31). Their interests are equally protected
by s. 2(a): R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at p. 347. In judging the seriousness
of the limit in a particular case, the perspective of the religious or conscientious claimant is
important. However, this perspective must be considered in the context of a multicultural, multi-
religious society where the duty of state authorities to legislate for the general good inevitably
produces conflicts with individual beliefs. The bare assertion by a claimant that a particular limit
curtailshisor her religious practice does not, without more, establish the seriousness of the limit for
purposes of the proportionality analysis. Indeed to end theinquiry with such an assertion would cast
animpossibly high burden of justification on the state. We must go further and evaluate the degree

to which the limit actually impacts on the adherent.

[91] The seriousness of a particular limit must be judged on a case-by-case basis. However,
guidance can be found in the jurisprudence. Limits that amount to state compulsion on matters of
belief arealwaysvery serious. AstheU.S. Supreme Court has stated: “At the heart of liberty isthe
right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of

human life. Beliefs about these matters could not define the attributes of personhood were they



formed under compulsion of the State” : Planned Par enthood of Southeastern Pennsylvaniav. Casey,

505 U.S. 833 (1992), & p. 851.

[92] Canadian law reflects the fundamental proposition that the state cannot by law directly
compel religious belief or practice. Thus this Court has held that if the purpose of a law is to
interfere with religious practices, the law cannot be upheld: see Big M Drug Mart, Zylberberg v.
Sudbury Board of Education (Director) (1988), 65 O.R. (2d) 641 (C.A.), and Canadian Civil
Liberties Assn. v. Ontario (Minister of Education) (1990), 71 O.R. (2d) 341 (C.A.). To compel
religious practice by force of law deprivestheindividual of the fundamental right to choose his or
her mode of religious experience, or lack thereof. Suchlawswill fail at thefirst stage of Oakesand

proportionality will not need to be considered.

[93] Cases of direct compulsion are straightforward. However, it may be more difficult to
measure the seriousness of a limit on freedom of religion where the limit arises not from a direct
assault on the right to choose, but as the result of incidental and unintended effects of the law. In
many such cases, the limit does not preclude choice asto religious belief or practice, but it does

make it more costly.

[94] The incidental effects of a law passed for the general good on a particular religious
practice may be so great that they effectively deprive the adherent of a meaningful choice: see
EdwardsBooks. Or the government programto which thelimit isattached may be compul sory, with
theresult that the adherent isleft with astark choice between violating hisor her religious belief and

disobeying thelaw: Multani. The absence of ameaningful choice in such casesrenders the impact



of the limit very serious.

[95] However, in many cases, the incidental effects of alaw passed for the general good on
a particular religious practice may be less serious. The limit may impose costs on the religious
practitioner in terms of money, tradition or inconvenience. However, these costs may still leave
the adherent with a meaningful choice concerning the religious practice at issue. The Charter
guaranteesfreedom of religion, but does not indemnify practitionersagainst all costsincident to the
practice of religion. Many religious practices entail costs which society reasonably expects the
adherentsto bear. The inability to access conditional benefits or privileges conferred by law may
beamong such costs. A limit ontheright that exactsacost but neverthel essleavesthe adherent with
a meaningful choice about the religious practice at issue will be less serious than a limit that

effectively deprives the adherent of such choice.

[96] Thisreturns usto the task at hand — assessing the seriousness of the limit on religious
practice imposed in this case by the regulation’ s universal photo requirement for driver’ slicences.
Thisisnot acase like Edwards Books or Multani where the incidental and unintended effect of the
law is to deprive the adherent of a meaningful choice asto the religious practice. The impugned
regulation, in attempting to secureasocia good for thewhol e of society — theregulation of driver’s
licences in a way that minimizes fraud — imposes a cost on those who choose not to have their
photostaken: the cost of not being ableto drive on the highway. But on the evidence before us, that
cost does not riseto thelevel of depriving the Hutterian claimants of ameaningful choice asto their

religious practice, or adversely impacting on other Charter values.



[97] TheHutterian claimantsarguethat thelimit presentsthemwith aninvidiouschoice: the
choice between some of its members violating the Second Commandment on the one hand, or
accepting the end of their rural communal life on the other hand. However, the evidence does not
support the conclusion that arranging alternative means of highway transport would end the
Colony’s rural way of life. The clamants affidavit says that it is necessary for at least some
members to be able to drive from the Colony to nearby towns and back. It does not explain,
however, why it would not be possible to hire people with driver’s licences for this purpose, or to
arrange third party transport to town for necessary services, like visits to the doctor. Many
businesses and individuals rely on hired persons and commercial transport for their needs, either
because they cannot drive or choose not to drive. Obtaining alternative transport would impose an
additional economic cost on the Colony, and would go against their traditional self-sufficiency. But

there is no evidence that this would be prohibitive.

[98] On the record before us, it isimpossible to conclude that Colony members have been
deprived of ameaningful choiceto follow or not to follow the edicts of their religion. Thelaw does
not compel the taking of aphoto. It merely provides that a person who wishesto obtain adriver's
licence must permit aphoto to betaken for the photo identification databank. Driving automobiles
on highwaysis not aright, but aprivilege. While most adult citizens hold driver’ s licences, many

do not, for avariety of reasons.

[99] | conclude that the impact of the limit on religious practice imposed by the universal
photo requirement for obtaining adriver’slicence isthat Colony memberswill be obliged to make

aternative arrangements for highway transport. This will impose some financial cost on the



community and depart from their tradition of being self-sufficient intermsof transport. These costs
arenot trivial. But on the record, they do not rise to the level of seriously affecting the claimants
right to pursue their religion. They do not negate the choice that lies at the heart of freedom of

religion.

3. Weighing the Salutary and Deleterious Effects

[100] Having considered the seriousness of the limit in terms of itsimpact on the claimants
freedom of religion, we must bal ance these del eterious effects against the sal utary effects of thelaw,

in order to determine whether the overall impact of the law is proportionate.

[101] Thelaw hasanimportant social goal — to maintain an effectivedriver’ slicence scheme
that minimizes the risk of fraud to citizens as awhole. Thisis not a goal that should lightly be
sacrificed. The evidence supports the conclusion that the universal photo requirement addresses a
pressing problem and will reduce the risk of identity-related fraud, when compared to a photo

requirement that permits exceptions.

[102] Against this important public benefit must be weighed the impact of the limit on the
claimants’ religious rights. While the limit imposes costs in terms of money and inconvenience as
the price of maintaining the religious practice of not submitting to photos, it does not deprive
members of their ability to live in accordance with their beliefs. Its deleterious effects, while not

trivial, fal at the less serious end of the scale.



[103] Balancing the salutary and del eterious effects of the law, | conclude that the impact of
the limit on religious practice associated with the universal photo requirement for obtaining a

driver’slicence, is proportionate.

(d) Conclusion on Justification

[104] | conclude that the limit on the Colony members’ freedom of religion imposed by the
universal photo requirement for holders of driver’slicences has been shown to be justified under s.
1 of the Charter. The goa of minimizing the risk of fraud associated with driver’s licences is
pressing and substantial. The limit isrationally connected to the goal. The limit impairs the right
as little as reasonably possible in order to achieve the goal; the only alternative proposed would
significantly compromise the goal of minimizing therisk. Finally, the measureis proportionatein
terms of effects: the positive effects associated with thelimit are significant, whiletheimpact on the

claimants, whilenot trivial, does not deprivethem of theability tofollow their religiousconvictions.

B. The Claimunder Section 15

[105] Thes. 15 claimwasnot considered at any length by the courtsbel ow and addressed only
summarily by the partiesin this Court. Inmy view, it isweaker than the s. 2(a) claim and can easily
be dispensed with. To the extent that the s. 15(1) argument has any merit, many of my reasons for

dismissing the s. 2(a) claim apply to it as well.



[106] Briefly, s. 15(1) is “aimed at preventing discriminatory distinctions that impact
adversely on members of groups identified by the grounds enumerated in s. 15 and analogous
grounds’: R. v. Kapp, 2008 SCC 41, [2008] 2 S.C.R. 483, at para. 16. Religion is a ground
enumerated in s. 15. Asrecently restated by this Court in Kapp, the test for discrimination under

s. 15(1) isasfollows:

(1) Doesthelaw create a distinction based on an enumerated or analogous ground?

(2) Does the digtinction create a disadvantage by perpetuating prejudice or
stereotyping?

[107] The respondents claim that “[r]efusing to issue licences to the Wilson Members who
otherwise qualify for such licences ssmply because they refuse to abandon their religious belief in
the Second Commandment, but i ssuing licencesto the comparator group simply becausethey do not
share such religious belief, clearly demeans and infringes upon the human dignity of the Wilson
Members’ (Factum, at para. 39). However, photo licences are not issued to other drivers“simply
because they do not share such religious belief”, but rather because they meet the statutory

requirements for issuance of alicence —which include having a photo taken.

[108] Assuming the respondents could show that the regulation creates a distinction on the
enumerated ground of religion, it arises not from any demeaning stereotype but from aneutral and
rationally defensible policy choice. There is no discrimination within the meaning of Andrews v.
Law Society of British Columbia, [1989] 1 S.C.R. 143, asexplained in Kapp. The Colony members
claimisto the unfettered practice of their religion, not to be free from religious discrimination. The

substance of the respondents’ s. 15(1) claim has already been dealt with under s. 2(a). Thereisno



breach of s. 15(1).

V1. Conclusion

[109] The impugned regulation is a reasonable limit on religious freedom, demonstrably
justified in a free and democratic society. | would therefore allow the appeal. The constitutional

guestions stated in my order of January 16, 2008 should be answered as follows:

1. Doess. 14(1)(b) of Alberta’s Operator Licensing and Vehicle Control Regulation,
Alta. Reg. 320/2002, as amended by Alta. Reg. 137/2003, infringe s. 2(a) of the
Canadian Charter of Rights and Freedoms?

Answer: Yes.

2. If so, is the infringement a reasonable limit prescribed by law as can be
demonstrably justified in afree and democratic society under s. 1 of the Canadian
Charter of Rights and Freedoms?

Answer: Yes.

3. Doess. 14(1)(b) of Alberta’sOperator Licensing and Vehicle Control Regulation,
Alta. Reg. 320/2002, as amended by Alta. Reg. 137/2003, infringe s. 15(1) of the
Canadian Charter of Rights and Freedoms?

Answer: No.

4. If so, is the infringement a reasonable limit prescribed by law as can be
demonstrably justified in afree and democratic society under s. 1 of the Canadian
Charter of Rights and Freedoms?



[110]

Answer: It is not necessary to answer this question.

The following are the reasons delivered by

ABELLA J. —

Freedom of religion is a core, constitutionally protected democratic value. To justify

its impairment, therefore, the government must demonstrate that the benefits of the infringement

outweigh the harmit imposes. Thiswasenunciated by Dickson C.J.inR. v. Oakes, [1986] 1 S.C.R.

103, where he devel oped the test under s. 1 for justifying limits to constitutional rights:

Even if an objective is of sufficient importance, . . . it is still possible that, because of
the severity of the del eteri ous effects of ameasure onindividual sor groups, the measure
will not be justified by the purposes it is intended to serve. The more severe the
del eteriouseffects of ameasure, the moreimportant the objective must beif themeasure
isto be reasonable and demonstrably justified in afree and democratic society. [p. 140]

And in Liberty of Conscience: In Defense of America’s Tradition of Religious Equality (2008),

Martha C. Nussbaum similarly observed that:

[111]

Some such burdensto religion may haveto beborne, if the peace and safety of the state
arereally at stake, or if thereissome other extremely strong stateinterest. But it seems
deeply wrong for the state to put citizens in such a tragic position needlessly, or in
mattersof lessweight. And often matterslying behind laws of general applicability are
not so weighty. [p. 117]

It may be, however, that the nature of the particular religious duty bringsit into serious

conflict with countervailing and compelling social values and imperatives. As Dickson J. stated in



R.v. BigM Drug Mart Ltd., [1985] 1 S.C.R. 295, religious freedoms are subject to such limitations

as are necessary to protect public safety, order, health, or morals or the fundamental
rights and freedoms of others. . ..

... The values that underlie our political and philosophic traditions demand that
every individual befreeto hold and to manifest whatever beliefsand opinionshisor her
conscience dictates, provided . . . only that such manifestations do not injure hisor her
neighbours or their parallel rights to hold and manifest beliefs and opinions of their
own. [pp. 337 and 346]

[112] Theissuein this case, therefore, is whether in balancing the benefits of the infringing

measure against the harm to the right, the infringement isjustified. With respect, unlike the Chief

Justice, in my view it isnot.

[113] The government of Alberta hasimposed a mandatory photo requirement for adriver’s
licence. The stated objective of the measure is to help reduce identity theft through the use of a
facia recognition database. The province acknowledges that roadside safety and security are not
at issue. Since the introduction of a photo requirement 29 years earlier, there had been, without
incident, an exemption for those like the Hutterites whose religion prohibits them from being

photographed.

[114] The harm to the constitutional rights of the Hutterites, in the absence of an exemption,

is dramatic. Their inability to drive affects them not only individually, but also severely

compromises the autonomous character of their religious community.

[115] Unlike the severity of its impact on the Huitterites, the benefits to the province of



requiring them to be photographed are, at best, marginal. Over 700,000 Albertans do not have a
driver’s license and are therefore not in the province's facial recognition database. There is no
evidence that in the context of several hundred thousand unphotographed Albertans, the photos of
approximately 250 Hutterites will have any discernable impact on the province' s ability to reduce

identity theft.

[116] This means that the serious harm caused by the infringing measure weighs far more
heavily onthes. 1 scales than the benefits the province gains from itsimposition on the Hutterites.
The province hastherefore not discharged its onus of justifying theimposition of amandatory photo

regquirement on the members of the Wilson Colony.

Background

[117] In 1974, the Province of Alberta introduced photographs on driver’s licences. Until
2003, the Registrar required photos as a general rule, but could issue a non-photo Condition Code
G licence if a person had a sincere religious objection or a temporary medical condition which
affected their appearance. The AlbertaOperator Licensing and Vehicle Control Regulation, Alta.
Reg. 320/2002, under the Traffic Safety Act, R.S.A. 2000, c. T-6, governed these licences and gave
the Registrar discretion to determine whether the exemption from a photograph requirement was

justified.

[118] The Hutterites of the Wilson Colony believe that the Second Commandment, which

prohibits idolatry, prohibits them from being photographed. They also believe in communal



property and live together in religious colonies. The colonies attempt to be self-sufficient, and
members of the community operate motor vehicles in order to fulfill their responsibilities to the
community. Specifically, theWilson Colony membersuse motor vehiclesto obtain medical services
each week for the 48 children and 8 diabetics on the Colony, for community firefighting by

volunteer firefighters, and in commercial activity to sustain their community.

[119] In May 2003, Albertaamended the regul ations to make a photograph mandatory for all
driver’s licences (Operator Licensing and Vehicle Control Amendment Regulation, Alta. Reg.
137/2003). Atthetime, therewere453 Condition Code G licencesin Alberta. Of those, 56 percent,
or about 250, were held by Hutterites (2007 ABCA 160, 77 Alta. L.R. (4th) 281 per Conrad JA.,

at para. 5).

[120] The purpose of the mandatory photograph was primarily to reduce identity theft.
Section 3(b) of the amended regulations allows the Registrar to use facial recognition software to
verify the identity of all licence applicants. The photograph that istaken at the time of issuance of
the licenceisincorporated into the province’ sdatabase. Facial recognition software comparesthis
photograph to al the other photographsin the system, to help ensure that no one has more than one

licencein his or her name.

[121] As noted earlier, more than 700,000 Albertans do not have a driver’s licence and are

therefore not in the province’ s facial recognition database.

[122] The Wilson Colony members objected to being photographed. Albertathen proposed



two alternatives: first, that they have their photograph taken and printed on their licences. Each
licence would then be placed in a special package which the licensee would never be required to
open, preventing the licensee from ever coming into physical contact with the printed photo. The
photographs would be stored in digital form in the database. The second proposal was that a
photograph would be taken but not actually printed on their licences. Only thedigital imageswould

be stored in the facial recognition database.

[123] The Wilson Colony members rejected these alternatives since they both required them
to contravene the religious prohibition against having their photograph taken. Their proposal was
that there be a photoless licence with a stamp indicating that the licence could not be used for

identification purposes.

[124] Thefailureto reach an agreement resulted in aconstitutional challenge by the members
of the Wilson Colony to the mandatory photo requirement. They were successful beforethe Alberta

Court of Queen’s Bench (2006 ABQB 338, 57 Alta. L.R. (4th) 300) and the Court of Appeal .

Analysis

[125] Alberta conceded that the photo requirement impairs the Wilson Colony members

freedom of religion. Nor did it dispute that the requirement places a distinctive burden on the

Colony members, as the chambers judge noted:

Nor does the Attorney General dispute that the requirement that people who wish to
obtain or renew an operator’ s licence is a distinctive burden for those who hold those



beliefs.

In short, the Attorney General does not take issue with the proposition that the
burden imposed upon the Applicants by Section 14(1)(b) of AR 137/2003 is a breach
of the Charter Rightsof the Applicantsunder both Section 2(a) and Section 15(1) of the
Charter. Accordingly, thereisno need to engage in an assessment of whether Section
14(1)(b) of AR 320/2002, as amended, violates the guaranteed Charter rights of the
Applicants. [paras. 6-7]

[126] The constitutional guarantee of freedom of conscience and religion isfound in s. 2(a)

of the Canadian Charter of Rights and Freedoms, which states:

2. Everyone has the following fundamental freedoms:

(a) freedom of conscience and religion;

[127] In both Big M and R. v. Edwards Booksand Art Ltd., [1986] 2 S.C.R. 713, Dickson C.J.
explained the significance of the right, one that rests on the values of autonomy and dignity. In
Edwards Books, he characterized freedom of religion as “profoundly personal beliefs that govern
one’s perception of oneself, humankind, nature and, in some cases, a higher or different order of

being. Thesebeliefs, inturn, govern one’ s conduct and practices’ (p. 759). In Big M, he wrote that

[t]he essence of the concept of freedom of religionistheright to entertain such religious
beliefsasaperson chooses, theright to declarereligious beliefs openly and without fear
of hindrance or reprisal, and the right to manifest religious belief by worship and
practice or by teaching and dissemination.

[A]n emphasisonindividual conscience and individual judgment . . . liesat the heart of
our democratic political tradition. [p. 346]

It isthe centrality of the rights associated with freedom of individual conscience that



underlies their designation in the Canadian Charter of Rights and Freedoms as
“fundamental”. They are the sine qua non of the political tradition underlying the
Charter.

Viewed inthiscontext, the purpose of freedom of conscience and religion becomes
clear. The values that underlie our political and philosophic traditions demand that
every individual befreeto hold and to manifest whatever beliefsand opinionshisor her
conscience dictates, provided inter alia only that such manifestations do not injure his
or her neighbours or their parallel rights to hold and manifest beliefs and opinions of
their own. [p. 346]

[128] The European Court of Human Rights espoused a similarly liberal conception of

freedom of religion in Kokkinakis v. Greece, judgment of 25 May 1993, Series A no. 260-A:

. . . freedom of thought, conscience and religion is one of the foundations of a
“democratic society” within the meaning of the Convention. It is, in its religious
dimension, one of the most vital elements that go to make up the identity of believers
and their conception of life, but it isalso apreciousasset for atheists, agnostics, sceptics
and the unconcerned. The pluralismindissociablefrom ademocratic society, which has
been dearly won over the centuries, depends on it.

While religious freedom is primarily a matter of individual conscience, it also
implies. . . freedomto “manifest [one’ 5] religion”. Bearing witnessin words and deeds
is bound up with the existence of religious convictions.

... freedom to manifest one’ s religion is not only exercisable in community with
others, “in public” and within the circle of those whose faith one shares, but can also be
asserted “alone” and “in private” . . . . [para. 31]

[129] In Sahinv. Turkey [GC], No. 44774/98, ECHR 2005-X1, the European Court of Human

Rights compellingly wrote:

Pluralism, tolerance and broadmindedness are hallmarks of a “democratic society”.
Although individual interests must on occasion be subordinated to those of a group,
democracy does not simply mean that the views of a majority must always prevail: a
balance must be achieved which ensures the fair and proper treatment of people from
minorities and avoids any abuse of a dominant position. [para. 108]



(See also Jeremy Webber “ The Irreducibly Religious Content of Freedom of Religion” in Avigalil
Eisenberg, ed., Diversity and Equality: The Changing Framework of Freedom in Canada (2006),

178, at p. 184; Charles Taylor, Philosophical Arguments (1995), at 225.)

[130] Moreover, itisimportant to recognizethat freedom of religion has* both individual and
collective aspects’ (Edwards Books, at p. 781, per Dickson C.J.). Wilson J., in her partial dissent

in Edwards Books, confirmed this dual nature of freedom of religion when she said:

In his commentary on the Canadian Charter of Rights and Freedoms Professor
Tarnopolsky . . . points out that the Charter protects group rights as well asindividual
rights. He distinguishes between individual and group rights on the basis that the
assertion of anindividual right emphasi sesthe proposition that everyoneisto betreated
the sameregardlessof hisor her membershipin aparticular identifiable group whereas
the assertion of a group right is based on the claim of an individual or group of
individual sbecause of membership inaparticular identifiable group: see* The Equality
Rights’, in The Canadian Charter of Rights and Freedoms. Commentary (1982), at p.
437.

... it seems to me that when the Charter protects group rights such as freedom of
religion, it protectstherightsof all members of the group. It does not make fish of some
and fowl of the others. For, quite apart from considerations of equality, to do soisto
introduce an invidious distinction into the group and sever thereligiousand cultural tie
that bindsthem together. It is, in my opinion, an interpretation of the Charter expressly
precluded by s. 27 which requiresthe Charter to beinterpreted “in amanner consistent
with the preservation and enhancement of the multicultural heritage of Canadians”. [pp.
808-9]

Both the individual and group aspects are engaged in this case.

[131] Thegroup, or “community”, aspect of religiousfreedom was discussed by the European

Court of Human Rights in Metropolitan Church of Bessarabia and Others v. Moldova, no.

45701/99, ECHR 2001-XI11:



[T]he right of believers to freedom of religion, which includes the right to manifest
one' s religion in community with others, encompasses the expectation that believers
will be allowed to associate freely, without arbitrary State intervention. Indeed, the
autonomous existence of religious communities is indispensable for pluralism in a
democratic society and is thus an issue at the very heart of the protection [of religious
freedom]. . ..

In addition, one of the means of exercising the right to manifest one’s religion,

especialy for areligious community, in its collective dimension, is the possibility of
ensuring judicial protection of the community, its members and its assets. [para. 118]

[132] Thisdoes not mean that the right to freedom of religion cannot yield to a state objective

whose benefits outweigh the harm to the right. The assertion of asincere

religious belief or duty does not end the inquiry. As the European Court of Human Rights said in

Sahin:

[Freedom of religion] does not protect every act motivated or inspired by areligion
or belief . ..

In democratic societies, in which several religions coexist within one and the same
population, it may be necessary to place restrictions on freedom to manifest one’'s
religion or belief in order to reconciletheinterests of the various groups and ensure that
everyone's beliefs are respected. . . .

. . . Pluralism and democracy must also be based on dialogue and a spirit of
compromise necessarily entailing various concessions on the part of individuals or
groupsof individualswhich arejustified in order to maintain and promotetheidealsand
values of a democratic society. [paras. 105, 106 and 108]

The nature of thereligious right asserted will also be of relevancein balancing benefits and harms.

Section 1



[133] Section 1 of the Charter states:

The Canadian Charter of Rightsand Freedoms guaranteesthe rights and freedoms
set out in it subject only to such reasonable limits prescribed by law as can be
demonstrably justified in afree and democratic society.

[134] It is against the scope of the particular constitutional right that the government has the
onus of demonstrating that a limit is justified under s. 1 in accordance with the Oakes test. The
purpose of the Oakes analysisis to balance the benefits of the objective with the harmful effects of
the infringement. The stages of the Oakes test are not watertight compartments: the principle of

proportionality guidesthe analysis at each step. Thisensuresthat at every stage, the importance of

the objective and the harm to the right are weighed.

[135] Dickson C.J. stressed in Oakes that the evidence necessary to prove the constituent
elements of the s. 1 inquiry “should be cogent and persuasive and make clear to the Court the

consequences of imposing or not imposing the limit” (p. 138).

[136] Where, as here, the benefit to the state of the infringing measureis of limited value and

the infringement is a deeply harmful one, the overall requirement of proportionality is not met.

Pressing and Substantial Objective

[137] Atthefirst stageof theanalysis, thegovernment must demonstratethat it hasa“ pressing

and substantial” objective that justifies the infringement of the right. In RIR- MacDonald Inc. v.

Canada (Attorney General), [1995] 3 S.C.R. 199, McLachlin J. cautioned that “[C]are must be



taken not to overstate the objective. The objectiverelevant tothes. 1 analysisisthe objective of the

infringing measure. . . . If the objectiveisstated too broadly, itsimportance may be exaggerated and

the analysis compromised” (para. 144 (emphasisin original)).

[138] Alberta acknowledged that it is not attempting to justify the photo requirement on the
basisthat it allowsfor quick and efficient driver identification at the side of theroad. The exemption
to the photograph requirement was in place for 29 years without any demonstrably negative effects

on roadside enforcement.

[139] Instead, Alberta stated that the purpose of the mandatory photo requirement was to
ensure that every individual who has applied for a licence is represented in the Province' s facial
recognition database. This database helps prevent an individual from applying for a licence in
another person’s name. Driver’'s licences are a widely accepted form of identification. False
licences can be used to gain other fraudulent documentation. The objective, therefore, isto protect
the integrity of the licensing system and its consequential benefit isthe minimization of the risk of

identity theft.

[140] | agree with the majority that this objective is an important one.

Rational Connection

[141] At the “rational connection” step in the proportionality analysis, the seemingly easiest

hurdle in the Oakes anaysis, the Government must demonstrate that the infringing measure is



rationally connected to the legislative goal. The connection must be established on a balance of
probabilities (RJR-MacDonald, at para. 153; see also Nicholas Emiliou, The Principle of

Proportionality in European Law: A Comparative Study (1996), at p. 27).

[142] | agree with the majority that the Government has satisfied the rational connection
aspect of thes. 1 analysis. Asthe chambersjudge said: “ The requirement of a photograph, coupled
withfacial recognition software, facilitatesthe government’ sobjective of ensuring that no individual
will hold multiple licences under different names’ (para. 11). The regulations help prevent an
applicant from fraudulently obtaining alicencein the name of another person whose photographis

aready in the database.

Minimal Impairment

[143] Where | start to part company with the majority, with respect, is at the minimal
impairment stage of the analysis. This aspect of the s. 1 analysis has attracted judicial approaches
of some elasticity, reflecting an understandable desire both to be respectful of the complexity of
developing public policy, while at the same time ensuring that the infringing measure meets its

policy objectives no more intrusively than necessary.

[144] As McLachlin J. wrote in RJR-MacDonald, if the option chosen by the government
“fallswithin arange of reasonable alternatives, the courtswill not find it overbroad merely because
they can conceive of an alternative which might better tailor objectiveto infringement” (para. 160).

However, “if the government failsto explain why asignificantly lessintrusive and equally effective



measure was not chosen, the law may fail” (para. 160).

[145] The government must therefore show that the measure impairs the right as little as
reasonably possible in order to achieve the legislative objective. To be characterized as minimal,
theimpairment must be“ carefully tailored so that rightsareimpaired no morethan necessary” (RIR-

MacDonald, at para. 160).

[146] In assessing whether Alberta’ s regulation satisfies the minimal impairment stage, the
majority rejectsthe Colony’ salternative proposal of aphotolesslicence stamped with anindication
that it not be used for identification purposes, on the groundsthat “[t]heonly way to reducethat risk
[of misusing driver’s licences for identity theft] as much as possible is through a universal photo
requirement” and “the alternative proposed by the claimants would significantly compromise the
government’s objective’ (paras. 59-60 (emphasis in original)). But as discussed later in these
reasons, there is no cogent or persuasive evidence of any such dramatic interference with the

government’ s objective.

[147] Itisnot difficult for the state to argue that only the measure it has chosen will maximize
the attainment of the objective and that all other alternatives are substandard or less effective. And
thereisno doubt that the wider the use of the photographs, the greater the minimization of therisk.
But at the minimal impairment stage, we do not assess whether the infringing measure fulfills the
government’ s objective more perfectly than any other, but whether the means chosen impair the

right no more than necessary to achieve the objective.



[148] InRIR-MacDonald, McLachlin J. rejected acompl ete ban on advertising onthegrounds
that afull prohibition will only be constitutionally acceptable at the minimal impairment stage of
theanalysisif the government can show that only afull prohibition will enableit to achieveitsgoal.
Inthiscase, al of the alternatives presented by the government involve the taking of a photograph.
This is the very act that offends the religious beliefs of the Wilson Colony members. The
requirement therefore completely

extinguishes the right, and is, accordingly, analogous to the complete ban in RJR-MacDonald. It

istherefore difficult to conclude that it minimally impairs the Hutterites' religious rights.

[149] The minimal impairment stage should not, however, be seen to routinely end the s. 1
analysis. Itispossible, for example, to have alaw, which is not minimally impairing but may, on
bal ance, giventheimportance of the government objective, be proportional. In my view, most of the
heavy conceptual lifting and balancing ought to be done at the final step — proportionality.

Proportionality is, after all, what s. 1 is about.

Proportionality

[150] It seemsto me, with respect, that wherethe majority’ss. 1 analysisfully floundersisin
thefinal stage, wherethe negativeeffectsof theinfringement are balanced against the actual benefits
derived from the legislative measure. Thisis the stage which “provides an opportunity to assess.
.. Whether the benefits which accrue from the limitation are proportional to its deleterious effects
asmeasured by the valuesunderlying the Charter” ( Thomson Newspapers Co. v. Canada (Attor ney

General), [1998] 1 S.C.R. 877, at para. 125). The salutary effects that “actually result” from the



implementation of the underlying objective must, therefore, be“ proportional” to the harmful effects
of the limitation on a constitutionally protected right (Dagenais v. Canadian Broadcasting Corp.,
[1994] 3 S.C.R. 835, at pp. 887-88; see also Jamie Cameron,”“The Past, Present, and Future of
Expressive Freedom Under the Charter” (1997), 35 Osgoode Hall L.J. 1, at p. 66, cited by

Bastarache J. in Thomson Newspapers, at para. 125.)

[151] In Edwards Books, Dickson C.J. articul ated the proportionality requirement asfollows:
the* effects[of theinfringing measure] must not so severely trench onindividual or group rightsthat
the legidlative objective, albeit important, is neverthel ess outweighed by the abridgment of rights’
(p. 768). (Seealso Aharon Barak, “Proportional effect: Thelsraeli Experience” (2007),57 U.T.L.J.

369, at p. 375.)

[152] At this proportionality stage, the “comparison is . . . between the loss for the

fundamental right, on the one hand, and the gain for the good protected by the law, on the other”

(Dieter Grimm, “ Proportionality in Canadian and German Constitutional Jurisprudence” (2007), 57

U.T.L.J. 383, at p. 393). It engages the following questions:

*  How deeply istheright infringed?

*  What isthe degree to which the impugned limitation will advance its underlying

objective?

[153] Justice Bastarache wrote in Thomson Newspapers that the deleterious effects of the



measure need to be assessed in light of the “values underlying the Charter” (para. 125). Thiswas

the approach, in fact, first enunciated by Dickson C.J. in Oakes:

The underlying values and principles of a free and democratic society are the genesis
of therights and freedoms guaranteed by the Charter and the ultimate standard against
which alimit on aright or freedom must be shown, despite its effect, to be reasonable
and demonstrably justified. [Emphasis added; p. 136.]

[154] Turning to the salutary effects in this case, in my view, the government has not
discharged its evidentiary burden or demonstrated that the salutary effects in these circumstances
are anything more than a web of speculation (Sujit Choudhry, “So What |Is the Real Legacy of
Oakes? Two Decades of Proportionality AnalysisUnder the Canadian Charter’ s Section 1” (2006),

34 SC.L.R (2d) 501, at pp. 503-4).

[155] The positive impact of the mandatory photo requirement and the use of facia
recognition technology isthat itisaway to help ensurethat individuals will not be able to commit
identity theft. But the facial recognition technology is hardly fool-proof. Joseph Mark Pendleton,
Director of the Special Investigations Unit of the Alberta Ministry of Government Services,
acknowledged in his affidavit on behalf of the Government of Alberta, that “facial recognition
software is not so advanced that it can make a definitive determination of whether two photographs
are of the same person”. The software merely narrows down potentially similar faces to a
manageable number. A human investigator must still “eyeball” the picturesto determineif they are

the same person.

[156] Thereis, in fact, no evidence from the government to suggest that the Condition Code



G licencesin place for 29 years as an exemption to the photo requirement, caused any harm at all
to the integrity of the licensing system. As a result, there is no basis for determining why the
exemption is no longer feasible, or so dramatically obstructs the government’s objective that it

cannot be re-instated.

[157] In hisaffidavit, Mr. Pendleton noted that “[t] o date, we have been successful in making
arrangements to accommodate the concerns of others who have religious reservations regarding a
driver’s licence photograph” (para. 42). The only example he provided of a problem involving a
Condition Code G licence, was a“Caucasian man” who sought a Condition Code G licence, based
upon his commitment to native spirituality. He was refused because he was not a member of any
recognized organization or denomination that shared his beliefs. This singular example does not
seem to me to represent “cogent and persuasive’ evidence of the necessity of a mandatory
photograph. (See also Bothwell v. Ontario (Minister of Transportation) (2005), 24 Admin. L.R.

(4th) 288 (Ont. Div. Ct.).)

[158] 700,000 Albertans are without a driver’slicence. That means that 700,000 Albertans
have no photograph in the system that can be checked by facial recognition technology. While
adding approximately 250 licence holdersto the database will reduce some opportunity for identity
theft, it ishard to see how it will make asignificant impact on preventing it when there are already
several hundred thousand unlicenced and therefore unphotographed Albertans. Since there are so
many otherswho are not in the database, the benefit of adding the photographs of the few Hutterites

who wish to drive, would be marginal.



[159] It is worth noting too that in Alberta, numerous documents are used for identity
purposes, including birth certificates, social insurance cards and health cards — not all of which
include a photograph. Nor has Alberta thought it necessary to introduce, for example, a universal
identity card to prevent identity theft. Thissuggeststhat therisk isnot sufficiently compelling to

justify universality.

[160] The fact that Albertais seemingly unengaged by the impact on identity theft of over
700,000 Albertans being without adriver’ slicence, makesit difficult to understand why it feel sthat

the system cannot tolerate 250 or so more exemptions.

[161] The majority mentions two ancillary benefits of the mandatory photo requirement: the
eventual harmonization of Alberta’s licensing scheme with those of other jurisdictions, and
assistance in roadside safety and identification. There is no reason to anticipate that any such
harmonized scheme would eliminate, rather than protect, religious exemptions. And as for the
benefitsto roadside identification and safety, Alberta conceded that thiswas not the purpose of the
photo requirement and that any such benefits were minimal, as evidenced by the fact that this

exemption has existed for the last 29 years without incident.

[162] The salutary effects of the infringing measure are, therefore, slight and largely

hypothetical. Theaddition of theunphotographed Hutteritelicence holdersto the system seemsonly

marginally useful to the prevention of identity theft.

[163] Ontheother hand, theharmto thereligiousrightsof the Hutteritesweighsmore heavily.



The majority assesses the Wilson Colony members' freedom of religion as being a choice between
having their picturetaken or not having adriver’ slicencewhich may have collateral effectsontheir

way of life. This, with respect, is not ameaningful choice for the Hutterites.

[164] The chambers judge found that the mandatory photo requirement threatened the
autonomous ability of the respondents to maintain their communal way of life, concluding that “it
is essential to [the respondents’] continued existence as a community that some members operate
motor vehicles’ (para. 2). Conrad J.A. of the Alberta Court of Appeal similarly wrote that the
“evidence showsthat although the col onies attempt to be sel f-sufficient, certain membersmust drive
regularly on Albertahighwaysin order to . . . facilitate the sale of agricultural products, purchase
raw materials from suppliers, transport colony members (including children) to medical

appointments, and conduct the community’s financial affairs’ (para. 6).

[165] Thisself-sufficiency wasexplained in Hofer v. Hofer, [1970] S.C.R. 958, whereRitchie
J. wrote that “the Hutterite religious faith and doctrine permeates the whole existence of the
members of any Hutterite Colony” (p. 968). Quoting thetrial judge, he observed: “To aHutterian
thewholelifeisthe Church. . .. Thetangible evidence of this spiritual community isthe secondary
or material community around them. They are not farming just to be farming — it is the type of
livelihood that allowsthe greatest assurance of independence from the surrounding world” (p. 968).
Justice Ritchie further noted that to the colonies, “the activities of the community were evidence of

the living church” (p. 969).

[166] Historians too have described the intensely self-sufficient and deeply religious nature



of the Hutterian community:

The Hutterites live an austere, religiously motivated existence. Divorce, birth
control, and . . . smoking and drinking are strictly forbidden. The Hultterite faithful do
not bear arms, and they abstain from both voting and from holding public office. . . . But
if they stand apart from the mainstream of Canadian society, by the same token they
make very few demands upon it. Hutterites never become public charges: all colonies
take care of their old and infirm, and most will not even accept family allowance
chegues from the government. Hutterites apparently commit no serious crimes.

... The Hutterites maintain a private school within each colony, and comply with
the minimum standards designated by the province. . . [and pay] incometax, corporate
tax, and public school tax . . . .

By presenting so low a profile to the outside world, the Hutterites reduce the
attention they attract. Their isolationism, however, makes them easy targets for local
fears and apprehensions.

Their separatism and their peculiaritieshave madethe Hutteriteshandy scapegoats.

(Morris Davis and Joseph F. Krauter, The Other Canadians: Profiles of Sx Minorities

(1971), at pp. 89, 96, 98 and 99)

[167] To suggest, as the majority does, that the deleterious effects are minor because the
Colony members could simply arrange for third party transportation, fails to appreciate the
significance of their self-sufficiency to the autonomous integrity of their religious community.
When significant sacrifices have to be made to practise one’ sreligion in the face of astate imposed

burden, the choice to practise one’ s religion is no longer uncoerced.



[168] In Edwards Books, Dickson C.J. held that indirect but non-trivial burdens on religious
practice are prohibited by the constitutional guarantee of freedom of religion (pp. 758-59). Andin
Big M, as previously noted, he highlighted “the centrality of individual conscience and the
inappropriateness of governmental intervention to compel or to constrainitsmanifestation” (p. 346).

He also noted that

[c]oercion includes not only such blatant forms of compulsion as direct commands to
act or refrain from acting on pain of sanction, coercion includes indirect forms of
control which determine or limit alternative courses of conduct availableto others. [pp.
336-37]
[169] Jeremy Webber argues that the first strand of freedom of religion is freedom from
coercion, including
both freedom from coerced religious observance and freedom from interference with
religious observance. Thiswasthe origina ground on which freedom of religion was
won. It remains the heartland of the freedom.
(“Understanding the Religion in Freedom of Religion”, in P. Cane, C. Evans and Z.
Robinson, eds., Law and Religion in Theoretical and Historical Context (2008), 26, at
p. 29)
[170] The mandatory photo requirement isaform of indirect coercion that placesthe Wilson
Colony members in the untenable position of having to choose between compliance with their

religious beliefs or giving up the self-sufficiency of their community, a community that has

historically preserved its religious autonomy through its communal independence.

[171] | al'so have some discomfort with the majority’ s approach to assessing the seriousness
of areligiousinfringement. It appearsto suggest that thereisadifference between the constitutional

scrutiny of a government program that is “compulsory”, and one that is “conditional” or a



“privilege”. Thisapproach, with great respect, istroubling. It isboth novel and inconsistent with
the principle enunciated in Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624,
that “once the state does provide a benefit, it is obliged to do so in a non-discriminatory manner”

(para. 73).

[172] Thequestion, it seemsto me, iswhether the government hasacted constitutionally. This
should not depend on whether it does so through alaw, aregulation, or alicence. Moreover, | have
difficulty understanding what ismeant by a“privilege” inthe context of the provision of government
services. Aslong ago as Roncarelli v. Duplessis, [1959] S.C.R. 121, this Court recognized the
profound significance a licence may have on an individua’s life or livelihood and that the
government is required to exercise its power in administering the licensing system in a fair and

constitutional manner.

[173] Theburden under s. 1issquarely onthegovernment. That iswhereit shouldrigorously
remain throughout the Oakes analysis, without diminution for any reason. The majority’ sapproach
— making the right dependent on aformalistic distinction and characterization of the nature of the
law — creates, evenif inadvertently, alegal hierarchy attracting diminishing levelsof scrutiny. This
not only imperils and contradicts human rights jurisprudence, it risks presumptively shrinking the
plenitude of what is captured by freedom of religion in s. 2(a) of the Charter by tethering its scope
to an artificial stratum of government action. (See McLachlin C.J., “ Freedom of Religion and the
Rule of Law: A Canadian Perspective”, in Douglas Farrow, ed., Recognizing Religion in a Secular

Society: Essaysin Pluralism, Religion, and Public Policy (2004), 12.)



[174] Theharmto the Hutterites' Charter right is substantial and easily ascertainable, but, as
previously noted, the benefit of requiring the Hutterites to be photographed for the purposes of
reducingidentity theft, isnot. Hundredsof thousandsof Albertanshavenodriver’ slicenceandtheir
photographs, therefore, arenot availableinthefacial recognition database, to hel p minimizeidentity
theft. Itisnot clear to me how having approximately 250 additional Hutterites' photographsin the
database will be of any significance in enhancing the government’s objective, compared to the

seriousness of the intrusion into the Hutterites' religious autonomy.

[175] What we are left with is the desire to protect Albertans from the risks and costs
associated with identity theft through a mandatory photo requirement, versus the cost to the
Hutterites, religious and democratic, of not having their constitutional rights respected. Here, the

constitutional right is significantly impaired; the “costs’ to the public only slightly so, if at all.

[176] Giventhedisproportionin thiscase between the harmful effects of the mandatory photo
requirement on religiousfreedom, compared to theminimal salutary effectsof requiring photographs
from the Hutterites, the government has not discharged its burden of demonstrating that the
infringement isjustified under s. 1. Thismakesthe mandatory photograph requirement for driver’s
licences, in the absence of the availability of an exemption on religious grounds, inconsistent with

S. 2(a) of the Charter.

[177] | would therefore dismiss the appeal, but would suspend a declaration of invalidity for

one year to give Alberta an opportunity to fashion a responsive amendment.



The following are the reasons delivered by

LEBEL J. —

|. Introduction

[178] | have read the reasons of the Chief Justice and of my colleague Justice Abella. With
respect for the other view, | agree with the commentsof Justice Abellaon the nature of the guarantee
of freedom of religion under s. 2(a) of the Canadian Charter of Rights and Freedoms. | share her
opinion that the impugned regulation that limits freedom of religion has not been properly justified
by the appellant under s. 1 of the Charter. Asaresult, as she proposes, | would dismiss the appeal
and uphold the declaration of invalidity of the regulation that requires the members of the Hutterite

Colony to have their photos taken as a condition for the renewal or issuance of adriver’slicence.

[179] After afew short comments on freedom of religion, | will focus my analysis on the
interpretation and application of s. 1 of the Charter. | have some concerns as to how the reasons of
the Chief Justice structure and apply the method of justification of s. 1, in other words, the Oakes

test, asit is now known.

A. Freedom of Religion

[180] The constitutional guarantee of freedom of religion has triggered a substantial amount

of litigation since the coming into force of the Charter. The present appeal illustrates enduring



difficulties in respect of its interpretation and application. Perhaps, courts will never be able to
explain in a complete and satisfactory manner the meaning of religion for the purposes of the
Charter. One might have thought that the guarantee of freedom of opinion, freedom of conscience,
freedom of expression and freedom of association could very well have been sufficient to protect
freedom of religion. But the framers of the Charter thought fit to incorporate into the Charter an

express guarantee of freedom of religion, which must be given meaning and effect.

[181] That decision reflects the complex and highly textured nature of freedom of religion.
The latter is an expression of the right to believe or not. It also includes a right to manifest one’s
belief or lack of belief, or to express disagreement with the beliefs of others. It aso incorporates a
right to establish and maintain a community of faith that shares a common understanding of the
nature of the human person, of the universe, and of their relationships with a Supreme Being in

many religions, especially in the three major Abrahamic faiths, Judaism, Christianity and Islam.

[182] Religion is about religious beliefs, but also about religious relationships. The present
appeal signals the importance of this aspect. It raises issues about belief, but also about the
mai ntenance of communities of faith. We are discussing the fate not only of agroup of farmers, but
of acommunity that sharesacommon faith and away of lifethat isviewed by itsmembersasaway
of living that faith and of passing it on to future generations. As Justice Abella points out, the
regulatory measures have an impact not only on the respondents’ belief system, but also on thelife
of the community. The reasons of the mgjority understate the nature and importance of this aspect
of the guarantee of freedom of religion. This may perhaps explain the rather cursory treatment of

the rights claimed by the respondentsin the course of the s. 1 analysis. | will now turn to this aspect



of the case.

B. Section 1: The Oakes Test

[183] Asset out in R. v. Oakes, [1986] 1 S.C.R. 103, the Oakes test has stood at the core of
Canadian constitutional law sincethe early daysof the Charter. It hasbeen the central issue of much
Charter litigation. The outcome of complex cases has frequently turned on whether alimitation of
aright was justified under s. 1. In Oakes, our Court sought to give meaning and structure to the
broad and bald affirmation, in s. 1 of the Charter, that constitutional rights could be limited,
provided that the limitation could be justified in amanner consistent with the democratic values of
Canada. Although courts have struggled in applying or interpreting it, the Oakes test has stood the

test of timeand remainsacritical component of the constitutional ordering of basic rightsin Canada.

[184] In the context of the values of the democratic society of Canada, courts were assigned
the responsibility of final adjudication in the case of conflicts between public authorities and
citizens, subject to the derogation or notwithstanding clause in s. 33 (Re B.C. Motor Vehicle Act,
[1985] 2 S.C.R. 486, at pp. 496-97). In its own way, the Oakes test is yet another attempt to
determine why and how alaw could be found to be just and whether it should be enforced. Many
centuries ago, St. Thomas Aquinas put his mind to the same question. For him, ajust law was one
with a legitimate purpose which relied on reasonable or proportionate means to achieve it.
Proportionate burdens should be imposed on citizens (see T. Aquinas, Treatise on Law (1991), at
p. 96). In more modern times, the same idea informed the drafting of the European Convention of

Human Rights. It inspired the approach of international law in domains like the laws of war (see



D. M. Weinstock, “Philosophical Reflections on the Oakes Test” in L. B. Tremblay and G. C. N.
Webber, eds., The Limitation of Charter Rights: Critical Essayson R. v. Oakes (2009), at pp. 115-
16; also T. Hurka, “Proportionality in the Morality of War” (2005), 33 Phil. & Pub. Aff. 34; G. Van
der Schyff, Limitation of Rights. A Study of the European Convention and the South African Bill of
Rights (2005), at pp. 23-27; M.-A. Eissen, “ The Principle of Proportionality in the Case-Law of the
European Court of Human Rights’ in R. St. J. Macdonald, F. Matscher and H. Petzold eds., The
European System for the Protection of Human Rights (1993), at pp. 125-46). The principle of
proportionality can even be found in Canadian criminal law. Self-defence, in s. 34 of the Criminal
Code, R.S.C. 1985, c. C-46, for example, is predicated on the legitimacy of the purpose and the

proportionality of the means used to further that purpose.

[185] The Oakestest belongs to this legal and philosophical tradition. In essence, it is about
purpose and means: the legitimacy of the purpose and the proportionality of the means. The use of
proportionate meansin order to achieve legitimate purposeswill justify alimitation of rights under

s. 1.

[186] Asiswell known, the Oakes test imposes on the state the burden of demonstrating a
pressing and substantial objective. Thisisthe purpose part of the test. Then, the state must meet the
proportionality requirements. The first requirement of the proportionality test is that there be a
rational connection between the purpose and the means. This part of the test is really about the
necessity or usefulness of the meansin connection with the objective. A law that does not somehow
contribute to advancing the stated purpose will not pass constitutional muster. The courts must then

review the means themselves by asking whether the means are minimally impairing of theright in



guestion (the “minimal impairment” test). Finally, the court will engage in a balancing of the
measure’ s salutary and del eterious effects (see P.W. Hogg, Constitutional Law of Canada (5th ed.
Supp.), val. 2, at section 38.8; H. Brun, G. Tremblay and E. Brouillet, Droit constitutionnel (5th ed.
2008), at pp. 975-76). The reasons of the Chief Justice focus on the last part of thistest in seeking

to justify the impugned regulations under s. 1.

[187] It has also been said, at times, that context should be considered at the outset of the
analysisin order to determinethe scope of the deference of courtsto government when applying the
Oakestest (Thomson NewspapersCo. v. Canada (Attorney General), [1998] 1 S.C.R. 877). Onepart
of this context should not be forgotten: the constitutional context itself. The Charter isdesigned to
uphold and protect constitutional rights. The justification process under s. 1 is not designed to
sidestep constitutional rightson every occasion. Rather, it seeksto define and reconciletheserights
with other legitimate interests or even between themselves. The burden of justification rests on the
state, although | will not attempt, within the limited scope of these reasons, to delve any further into
the vexed question of what is sufficient evidence or demonstration of justification. Thejustification
process al so reflectsthe democratic life of astate like Canada, which operates under therule of law,
in the tradition of a parliamentary government, within the framework of a federal form of
government. Section 1 and the Oakes test are designed to reach a proper equilibrium between the
rule of law, the roles of courts, Parliament or legislatures, and executives, and the democratic life
of our country. In the end, when conflict does arise and cannot be resolved, courts must try to strike
a proper balance between competing demands, always mindful of their place within the

constitutional and political sphere.



[188] In general, courts have only rarely questioned the purpose of alaw or regulationin the
courseof as. 1analysis. Thethreshold of justification remainsquitelow and lawshave almost never
been struck down on the basis of an improper purpose (Hogg, at section 38.9(b)). The pressing and
compelling purpose test amounts to a prima facie review of the legitimacy of the law’s objective.
Itsflexibility reflectsthe need to avoid too close questioning of the policy reasonsunderlying alaw.
Such areview would be better |eft to the political and parliamentary process. The flexibility of the
analysisat this stage results also from the abstract nature of the purpose, which can be expressed by
the courtsat “variouslevelsof generality” (Hogg, at section 38.9(a); Thomson Newspapers, at para.
125, per Bastarache J.). Since this objective is often not expressed with much clarity in the law or
regulation, its identification and definition at this stage of the analysis often amount to ajudicial
construct based on such evidence asis available. The nature of this part of the Oakes test should
caution courts against treating the purpose with undue emphasis on its sanctity throughout the

proportionality analysis, when its nature and effects will have to be more closely questioned.

[189] Thefirst part of the Oakestest is closely connected to the proportionality analysis. The
rational connection analysisrequiresthe courtsto determine, for astart, whether the means chosen
will somehow advance the stated purpose of the law. At this stage too, courts have rarely found

statutes and regulations wanting (Hogg, at section 38.10(a)).

[190] This acknowledgment of the realities of constitutional adjudication does not mean that
courtswill or should never intervene at these earlier stages. However, this situation confirms that,
after almost aquarter century of s. 1 jurisprudence, the crux of the matter liesin what may be called

the core of the proportionality analysis, the minimal impairment test and the balancing of effects.



It is at these stages that the means are questioned and their relationship to the law’s purpose is
challenged and reviewed. It is also where the purpose itself must be reassessed with regard to the

means chosen by Parliament or the legislature.

[191] A constitutional scholar, Peter Hogg, has observed that s. 1 litigation really revolves
around minimal impairment (at sections 38.11(a) and 38.12). There is more than a kernel of truth
to this statement. It may reflect what is really happening in the course of constitutional litigation
about s. 1 and the conduct of a proportionality analysis. Indeed, | believe that the proportionality
analysis depends on a close connection between the final two stages of the Oakestest. The court’s
godl is essentialy the same at both stages. to strike a proper balance between state action, the
preservation of Charter rights and the protection of rights or interests that may not be guaranteed
by the Constitution, but that may nevertheless be of high social value or importance (see
RW.D.SU., Local 558 v. Pepsi-Cola Canada Beverages (West) Ltd., 2002 SCC 8, [2002] 1 S.C.R.

156, at paras. 65 and 72).

[192] It may be tempting to draw sharp analytical distinctions between the minimal
impairment and balancing of effects parts of the Oakes test. But determining whether a measure
limiting a right successfully meets the justification test should lead to some questioning of the
purpose in the course of the proportionality analysis, to determine not only whether an alternative
solution could reach the goal, but also to what extent the goal itself ought to be realized. This part

of the analysis may confirm the validity of alternative, lessintrusive measures.

[193] The pull toward asharp distinction between thetwo stepsof theproportionality analysis,



minimal impai rment and balancing of effects, isperhapsintensified by semantic difficultieswiththe
minimal impairment test. Courts still use the word “minimal” to characterize the acceptable level
of rightsimpairment, in keeping with the original language usedin Oakes. Thisisastrong word that
seemed to suggest that, in the justification process, the state would have to show that the measure
taken was redlly the least intrusive possible. It would have to demonstrate that no less drastic
measure could be adopted that would achieve the stated | egislative purpose. A literal application of
such atest might lead, in essence, to courts adopting alibertarian perspective that the state should
be constrained and its powers narrowly defined and limited. This understanding of the Constitution
might have put Parliament and the legidature in a strait-jacket and would have crystallized

constitutional arrangements essentially made up of negative rights.

[194] In practical terms, the jurisprudence of this Court confirmsthat minimal doesnot really
mean minimal in the ordinary sense of the word. The Oakes test was quickly reinterpreted, so that
the question, in the minimal impairment analysis, became whether the right wasinfringed “ aslittle
asisreasonably possible’, within arange of reasonable options (R. v. Edwards Books and Art Ltd.,
[1986] 2 S.C.R. 713, at p. 772, per Dickson C.J.). The analysis|eaves areasonable margin of action
to the state (p. 795, per LaForest J.). Thisiswhere we now stand, using words that, sometimes, no

longer reflect the legal nature of atest.

[195] In order to determine whether the measure falls within a range of reasonable options,
courts must weigh the purpose against the extent of the infringement. They must look at the range
of options that are available within the bounds of a democratic Constitution. A deeper analysis of

the purpose is in order at this stage of the proportionality analysis. The stated objective is not an



absolute and should not be treated as a given. Moreover, aternative solutions should not be
evaluated on a standard of maximal consistency with the stated objective. An alternative measure
might be legitimate even if the objective could no longer be obtained in its complete integrity. At
this stage of the proportionality analysis, the overall objective of the s. 1 analysisremains constant:
to preserve constitutional rights, by looking for a solution that will reach a better balance, even if
it demands a more restricted understanding of the scope and efficacy of the objectives of the
measure. In this sense, courts must execute a holistic proportionality analysis with different legal

and analytical components, which remain tightly woven.

[196] The proportionality analysis reflects the need to leave some flexibility to government
in respect of the choice of means. But the review of those means must also leave the courts with a
degree of flexibility in the assessment of the range of alternatives that could realize the goal, and
also in determining how far the goal ought to be attained in order to achieve the proper balance

between the objective of the state and the rights at stake.

[197] For al practical purposes, the reasons of the Chief Justice treat the law’ s objective as
if it were unassailable once the courts engage in the proportionality analysis. No means that would
not allow the objective to be realized to its fullest extent could be considered as a reasonable
aternative. In this respect, the reasons appear inconsistent. First, para. 54 states: “[l] ess drastic
meanswhich do not actually achi evethe gover nment’ sobjective arenot considered at thisstage...”,
i.e. the minimal impairment stage. Such an approach would severely restrict the ambit of court
review of government action and would reduce it to an analysis of the aignment of means with

purposes. At other times, however, | note that the reasons seem more alive to this problem. Thus,



one may find in the reasons suggestionsthat “ achieving the objective” might actually mean looking
into whether there exists an aternative means of reaching the objective* in a real and substantial
manner” (para. 55). What that would actually mean in practical terms may not be as clear as one
could wish. Neverthel ess, these words appear to signal that, even at the minimal impairment stage,

the objective might have to be redefined and circumscribed.

[198] Indeed, onewondershow an objective could be satisfiedinareal and substantial manner
without being read down somewhat. A different approach to the interpretation and application of
the Oakestest would seem hard to reconcilewith previous pronouncements of our Court. Our recent
judgment in Charkaoui v. Canada (Citizenship and Immigration), 2007 SCC9, [2007] 1 S.C.R. 350,

offers afine example of a different understanding of the nature of the proportionality analysis.

[199] In Charkaoui, our Court struck down in part, on s. 7 grounds, the security certificate
regime set up under the Immigration and Refugee Protection Act, S.C. 2001, c. 27. It accepted that
the security of Canada and the protection of intelligence sources were pressing and compelling
objectives. Nevertheless, the Court found that alternative measures might give sufficient protection
to confidential information. Important as they were, the objectives of the law were not treated as
absolutegoals, which had to berealized intheir perfect integrity. The objectiveswererecast, infact,
at alower level than the state might have wished. The Court assessed the objectives, the impugned
means and the alternative means together, as necessary components of a seamless proportionality

anaysis (paras. 85-87).

[I. Conclusion



[200] Asto the outcome of this case, | agree with the reasons of Justice Abellaand with the
substance of her views on the lack of justification for the regulation under s. 1. Religiousrights are
certainly not unlimited. They may have to be restricted in the context of broader social values. But
they are fundamental rights protected by the Constitution. The Government of Albertahad to prove
that the limitations on the religious right were justified. Like Justice Abella, | believe that the
Government of Alberta hasfailed to demonstrate that the regulation is a proportionate response to

the identified societal problem of identity theft.

[201] Moreover, the driver’s licence that it deniesis not a privilege. It is not granted at the
discretion of governments. Every would-be driver is entitled to a licence provided that he or she
meets the required conditions and qualifications. Such a licence, as we know, is often of critical
importanceindaily lifeandiscertainly soinrural Alberta. Other approachestoidentity fraud might
be devised that would fall within a reasonable range of options and that could establish a proper
bal ance between the social and constitutional interests at stake. This balance cannot be obtained by
belittling the impact of the measures on the beliefs and religious practices of the Hutterites and by
asking them to rely on taxi drivers and truck rental services to operate their farms and to preserve
their way of life. Absolute safety is probably impossible in a democratic society. A limited
restriction on the Province' s objective of minimizing identity theft would not unduly compromise
this aspect of the security of Alberta residents and might lie within the range of reasonable and
constitutional alternatives. Indeed, the Province’ sstated purposeisnot set in stoneand doesnot need
tobeachieved at all costs. Theinfringing measure wasimplemented in order to reach ahypothetical
objective of minimizing identity theft, by requiring driver’s licences with photos. But a small

number of people carrying adriver’ slicence without a photo will not significantly compromise the



safety of theresidents of Alberta. On the other hand, under the impugned regulation, asmall group

of peopleis being made to carry a heavy burden. The photo requirement was not a proportionate

limitation of the religious rights at stake.

[202] For these reasons and those of my colleague, Justice Abella, | would dismissthe appedl

with costs.

The following are the reasons delivered by

FIsHJ. —

[203] Like Justice LeBel, and for the reasons he has given, | agree with Justice Abella and

would dispose of the appeal as they both suggest.

Appeal allowed, LEBEL, FisH and ABELLA JJ. dissenting.
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