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Andrew Phang Boon Leong JA (delivering the judgment of the court):
Introduction

Overview

1 There are very few legal provisions in the Singapore legal landscape
which, although simply stated (and intuitively attractive), are very difficult to
apply in practice. Article 12 of the Constitution of the Republic of Singapore
(1985 Rev Lid, 1999 Reprint) (“the Singaporc Constitution™) is one of these
rare exceplions. In particular, Article 12(1) of the Singapore Constitution
(“Art 12(1)"), which is one of the provisions in issue in the present appeals
(viz, Civil Appeal No 54 of 2013 (“CA 54/2013”) and Civil Appcal No 125 of
2013 (“CA 125/20137)), is deceptively simple in its cconomy of language:
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Equal protection

12.-—(1) All persons are equal before the law and entitled to
the equal protection of the law.

2 I'he issue before this court in the present appeals can be stated very
simply: is s 377A of the Penal Code (Cap 224, 2008 Rev Fd) (“the current
Penal Code™ inconsistent with Art9 and/or Art 12 of the Singapore
Constitution (referred to herealler as “Art 97 and “Art 127, respectively), and
hence, unconstitutional to the extent of such inconsistency? In this regard,
Art9(1) of the Singapore Constitution (“Art 9(1)™), which is the specific
provision in Art9 that the appellants in CA 54/2013 and the appellant in
CA 125/2013 (collectively, “the Appellants™) are rclying on, provides as

follows:

Liberty of the person

9.——{1) No person shall be deprived of his life or personal
liberty save in accordance with law.

Art 4 of the Singapore Constitution (“Art 47}, which is sct out below, should

also be noted:

Supremacy of Constitution

4. This Constitution is the supreme law of the Republic of
Singapore and any law enacted by the Legislature after the
commencement of this Constitution which is inconsistent with
this Constitution shall, {o the extent of the inconsistency, be
void.

3 Section 377A of the current Penal Code, the provision which is the

subject of the Appellants® constitutional challenge, rcads as follows:
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Outrages on decency

377A. Any male person who, in public or private, commits, or

abets the commission of, or procures or attempts {0 procure

the commission by any male person of, any act of gross

indecency with ancther male peraon, shall be punished with

jmprisonment for a term which may extend to 2 years.
In this judgment, we shall be referring to s 377A of not only the current Penal
Code, but also carlier editions of that statutc. As there arc no substantial
differcnces between the various versions of s 377A, we shall use the generic
term “s 377A” to denote the version of s 377A in force al the particular point

in time being discussed.

4 We also note that there is a presumption of conslitutionality inasmuch
as a court will not lightly find a statute or any provision(s) thereol (referred to
hereafler as a “statute” for short) unconstitutional (see, for cxample, the
decision of this courl in Public Prosecutor v Tew Cheng Kong [1998]
2 SLR(R) 489 (“Taw Cheng Kong (CA)7y at [60]). This is only logical as well
as commonsensical as our legislatare is presumed not (o enact legisiation
which is inconsistent with the Singapore Constitution. [JTowever, an issue
arises in thesc appeals as (o whether or not this presumnplion applies to
colonial legislation as well, given that s 377A was first iniroduced into our

Penal Code in 1938, when Singapore was still a British colony.

5 Whilst the central issue in the present appeals (as sel out above at [2])
can be staled simply, it is intcnsely  controversial, and has clicited
diametrically opposed (as well as, on occasion at least, imtense and cven
emotional) responscs in the extra-legal sphere, especially where Art 12 is
concerned. A grcat many arguments have been mounicd by proponents on
each side of the divide. Tt is no cxaggeration to say {hat this court found itself

in the midst of a cacophony of voices. Be that as it thay, only one voice - and
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one voice alone — is relevant in so far as the present appeals are concerned: it
is the voice of the law, which rcpresents the voice of objcctivity. All ether
voices arc irrelevant; indeed, they generate unnecessary heat (and distraction)

rather than necdful (and illuminating) light.

Important general points
Only legal arguments are relevant

6 Before we set out the background facts and procedural history of the
present appeals, it is nccessary for us to first highlight a few important gencral
points, The first is that many ol the difficulties cncountered in the context of
Art 9 and Art 12 relate to the fact that the court is often involved in a delicate
balancing process. More importantly, it often faces a paradox which it must
nevertheless negotiate. On the one hand, it must disrcgard cxtra-lcgal
considerations that are uniquely within the purview of the legislature (here, the
Singapore Parliament). This was in fact a central motif in the justly lamous
theoty of adjudication proffered by the late Prof Ronald Dworkin (in an entire
serics of works, commencing with his seminal book, Taking Rights Seriously
(tlarvard University Press, 1978) (cspecially at ch4)). Yet, where the
constitutionality of a statute is challenged under Art 9 and/or Art 12, the court
musl have regard to extra-legal considerations in so fur as they impact the
application of Art9 and Art 12 themselves. The vexing difficulty —
patticularly in the context ol the present appeals - is to discern where the line
is to be drawn, bearing in mind that where the court does indecd have regard
to extra-legal considerations, this must (in the pature of things) be by way of a
very limited brief premised only on what is absolutely necessary to enable the

court to apply the relevant legal principles relating to Art 9 and Art 12.
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7 Drawing such a line in the legal sand is imperative. If this is not done,
the court will necessarily be sucked into and thereby descend into the political
arcna, which would in tum undenminc (or even destroy) the very rolc which
constitutes the raison d'étre for the court’s existence in the first placc —
namely, to furnish an independent, neutral and objective {forum for deciding,
on the basis of objcctive legal rules and principles, (inter alic) what rights
parlies have in a given situation. That the court’s rolc as a neutral arbiler is
ulterly vital is underscored in a situation where (as is the case herc) the
arguments on cither side of what is in substance a legislative divide are
intenscly controversial and the relevant cmpirical evidence is ambiguous at
best. All that the court can — and must — be concerned with in these
circumstances is whether any fundamental righty under the Singapore
Constitution (such as those pursuant to Art 9 and Art 12) have indeed becn

violated.

8 In determining the constitutionality of a statule which is alleged to be
inconsistent with Art 12 (or, for that matter, any other Article of the Singaporc
Constitution), the court’s main concern is to be careful not to trespass into
extra-legal territory which legitimatcly belongs only to the legislature. Looked
at in this light, the many extra-legal arguments on the constitutionality of
s 37TA are irrelevant lo the court’s application of Art 12. We hasten to add
that this does ror mean that these arguments are wholly irrelevant in all
conlexts. They are appropriate to a legislative debate, but that is wholly
heyond the remit of the courl. The proponcnts of thesc arguments fail to see
this because they overlook the vital distinction referred to above (at |6])
between legal principles and cxtra-legal considerations. Henee, they profler
various extra-legal arguments as though those arguments are central to the

courl’s task, when they serve only to muddy an alrcady difficult legal path
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which the court is attempting iis level best 1o negotiatc. This is unlortunalc, to
say the lcast. Indced, the difficulties are exacerbated by the fact that some of
the extra-legal arguments might also have an overlay of cmotional and/or
other overtones, and, on this ground alone, are more suited (if at all) to a

legislative (or cven philosophical) - bul nof a legal — debate.

What is legally relevant (and irvelevant) in the context of the present appeals

9 It follows, a fortiori, from the observations in the preceding paragraph
{hat in deciding the present appeals, this court cannot — and must not — be
drawn into the sphere of cven broader (and, argaably, cven more speculative)
debate, in particular, on the possible legal as well as extra-legal consequences
flowing from its decision on the constitutionality of s 377A. Tndeed, counsel
for the appellants in CA 54/2013, Ms Deborah Barker SC (“Ms Barker™), was
al pains to point out right at the outsct of her clients’” written case (as well as in
her oral submissions before this courl) that her clients’ appeal is nrot about
other legal rights (such as the right o same-sex marriage). There is, in fact, no
necessary connection between any court decision on the constitutionality of
s 377A and any pesitive rights, the grant (or otherwise) of which is clearly a
matter for the legislature — and the legislature alone. ‘The line referred to
above between what is legitimately within the purview of the court and what i3
legitimately within the purview of the legislature applies, as noted at the outsct

of the present paragraph, in an a fortiori mannet in the present appeals.

10 1t follows that in the present appeals, this court will take into account
only thosc arguments which arc legally relevant to the application of Art 9 and
Art 12, All other arguments - intcresting though they might be - ought to be
canvassed in the appropriate fora (whether of a legislative, academic or some

other public (but non-judicial) nature).
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11 it is also important to emphasise that il follows thal nothing in this
judgment impacts the [rcedom of a person or group of persons to Jreely
espouse as well as practise his/its values within the boundaries of the law
(such as, in the religious context, within the boundarics laid down by Art 15 ol
the Singapore Constitution and the Maintenance of Religious Harmony Act
(Cap 1674, 2001 Rev Ed)). This is consistent with the multi-racial, multi-
cultural, mulfi-lingual as well as multi-religious nature of Singapore society.
This is not mere political rhetoric, but a rcal and practical framework that
furnishes rcal and practical freedom for cach group and cach individual to
practise its/his values — provided (it is importani o reiterate} this is done
within the parameters and boundaries laid down by the existing law of the
land. This freedom cannot, however, extend to an insistence by a particular
group or individual that its/his values be imposed on other groups or other

individuals.

12 Given our approach of focusing only on the relevanl legal arguments
in the present appeals, might it be argued that this court is conducting itsclf
like an ostrich whose head is buried in the sand inasmuch as it might be
jgnoring the need to achieve a substantively fair tesult in the two cases al
hand? This is, at first blush, a rather powcrful argument. However, there seems
{0 us no reason why a substantively fair result cannot be arrived at by focusing
only on the relevant legal argnments. Indeed (and on the contrary), were this
court Lo alse consider extra-legal arguments that are within the purview of the
Singapore Parliament, would that nol be contrary 0 fairness in both a
procedural as well as a substantive sense? It should also be noted that if it is
thought that « substantively fair resull can only be achieved by a
consideration of extra-legal arguments as well, then the Singapore Parliament

can always remedy the situation in the uppropriate fashion. However, it would
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then be doing so in a legitimate manner. It bears repeating that this courl
cannol seek to achieve the same result as it does not have the legitimate
jurisdiction to do so - the legitimate jurisdiction lies, instead, with the

Singapore Parliament.

Background facts and procedural history

13 As we have alrcady mentioned, the present appeals pertain 1o the
constitutionality of s 377A. The Appellants are essentially arguing that s 377A
violatcs Art 9 and/or Arl 12,

14 The appellant in CA 125/2013, Tan Lng Hong (“Tan™), was arrested
on 9 March 2010 for engaging in oral sex with a male partner in the cubicle of
a public toilet. Tan and the malc partner were charged under s 377A on
2 September 2010 and 1 Scptember 2010 respectively. Tan filed an application
(by way of an originating suminons (“08™) lo challenge the constitutionality
of s377A on 24 September 2010. On 15 October 2010, the Prosecution
substituted the s 377A charges against Tan and his partner with charges under
5 294(«) of the current Penal Code for the commission of an obscenc act in a
public place. Tan and the Attorney-General, the respondent in the present
appeals (“the Respondent™), procceded to litigate over the issue of whether
Tan had the requisite locus standi 1o challenge the constitutionality of s 377A.
That culminated in the decision of this court in Tan Eng Hong v Attorney-
General [2012] 4 SLR 476 ("Tan Eng Hong (standing)”), delivered on
21 August 2012, whete it was held that Tan did have the requisite locus standi.

15 ‘I'he appellants in CA 54/2013, Lim Meng Suang (“Lim”) and Kenncth
Chee Mun-Leon (“Chee™), have been in a romantic and sexual relationship for

the past 15 years, Together, they run “TheBearProject”, an informal social
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group for plus-sized gay men. Both men aver that they have becn sexually
attracted to men since young, and have expericnced various [orms ol social
discrimination against homosexual men. On 30 November 2012, slightly over
three months after the judgment in 7an Eng Hong (standing) was delivered,

Lim and Chee filed an OS to chalicnge the constitutionality of s 377A.

16 Tan’s substantive application was first heard by a High Court judge on
18 January 2013. Lim and Chee’s substantive application was firsl heard by
the same High Court judge (“the Judge™) on 7 February 2013, Judgments for
these two subsiantive applications were released on, respectively, 2 Oclober
2013 (rcported as Tan Eng Hong v Attorney-General [2013] 4 SLR 1059
(“Tan Eng Hong (subsiantive)”)) and 9 April 2013 (reported as Lim Meng
Suang and another v Attorney-General |2013] 3 SLR 118 (“Lim Meng
Suang™)). Tn both judgments, the Judge held that s 377A did not violatc the

Singapore Constitution.

17 Lim and Chee filed their notice of appeal on 30 April 2013. On 15 July
2013, Lim and Chec sought, inter aliu, leave to amend their OS to include new
argaments centring on how s 377A violated Art9. Their application was
dismissed by a High Court judge sitting as a single judge of the Court of
Appeal. Lim and Chec then filed Summons No 3664 of 2013
(“SUM 3664/2013™) on 17 July 2013, requesting a three-judge Court of
Appeal (o review that judge’s dismissal of their application. SUM 3664/2013
was heard on 2 August 2013, whereupon it was adjourned 1o be heard together
with Lim and Chee’s substantive appeal (ie, CA 54/2013). CA 54/2013 was
set down to be heard on 14 October 2013,

18 In the meantime, Tan filed an application on 14 August 2013 for leave

to intervene in CA 54/2013. This application for Icave to intervene was

9
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subsequently withdrawn when it was heard on 5 Scptember 2013, As
mentioned above at [16], the judgment for Tan’s substantive application was
released on 2 Oclober 2013, A notice of appeal (assigned the number
“CA 125/2013™) was quickly filed on 8 Octobet 2013, along with an
application lor, inter alia, CA 125/2013 to be expedited and heard together
with CA 54/2013 on 14 October 2013. That application was heard on
10 Ociober 2013, wherein this court ordercd CA 54/2013 and CA 125/2013 to
be heard togcther because they raised cssentially the same issucs of law. The
hearing for CA 54/2013, originally scheduled for 14 October 2013, was

vacated to allow counsel for Tan, Mr M Ravi (“Mr Ravi”), to {ilc submissions.

Summary of the arguments in the court below

19 Ms Barker’s arguments in the court below centred on how s 377A
violated Art 12. Firstly, it was submitted that equal protection under Art 12
extended to protection from discrimination on the basis ol sexual orientation.
Secondly, it was said that s 377A was 5o absurd, arbitrary and unrezsonablc
that it could not be good law. Thirdly, it was argued that s 377A failed the
two-step test for determining the constitutionality of a statute under Arl 12
(“the ‘reasonable classilication’ test™) becausc it disclosed no intelligible
differentia and the differentia applied bore no rational relation to the object of
5 377A. (Under the “regsonablc classification” test, which was enunciated in,
inter alia, Taw Cheng Kong (CA), Nguyen Tuong Van v Public Proseculor
[2005] 1 SLR(R) 103 ("Ngwpen Tuong Van™) and Yong Vui Kong v Public
Prosecutor and another matter [2010] 3 SLR 489 (“Yong Vui Kong”), a
statute that prescribes a differentiating measure will nonetheless be consistent
with Art 12 il it is based on “reasonable classification™ je, ifi (a) the
classification prescribed by the statute is founded on an intelligible differentia

which distinguishes persons within the defincd group {tom persons outside the
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group; and (b) that differentia has a rational relation to the object sought 1o be
achieved by the statute.) Lastly, Ms Barker submitted that s 377A did not
conform to trends in international jurisprudence, which militated against
discrimination on the basis of sexual oricntation. She therefore prayed for
3 377A to be struck down in fofo (¢f the praycrs sought by Lim and Chee on
appeal at para 347 et seq of their Appellants” Casc, in which it is argucd, as an
alternative, that s 377A should be recad down by striking out the words “ot

privatc™” therein).

20 Mr Ravi’s arguments in the court below centred on how s 377A was
inconsistent with both Art 9 and Art 12, He argued that s 377A was contrary 1o
the fundamenta) rules of natural justice and was therefore not “law” for the
purposes of Art 9(1). ln relation to Art 12, he contended that s 377A was
absurd, arbitrary and unrcasonable, and that the differcntia of malcs bore no

rational relation to the object of the provision.

21 ‘The Respondent essentially argued that s 177A passed the “reasonable
classification” test. The objectives ol s377A, il submitted, comprised the
prescrvation ol public morality and the saleguarding of public bealth (it should
be noted that this last-mentioned point was not pursued before this court). The
non-inclusion of female homoscxual conduct did not render s 377A under-
inclusive because such conduct was either less prevalent or perceived to be
less repugnani than male homosexual conduct. Lven if s 377A werc under-
inclusive, the Respondent contended, legislative lccway ought to be given 1o
our Parliament. Most importantly, it was submitted, there should be a strong

presumption of constitutionality for laws passcd by the lcgislature.

11
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The decisions below
The decision in Lim Meng Suang

22 ‘The Judge commenced his decision in Lim Meng Suang by undertaking
a historical inquiry into Art 12. Article 12 was found to be consanguine with
equivalent provisions in the US Constitution, the Constitution of India and the
Federal Constitution of Malaysia. Fqual protection, the Judge held, was a
guaraniec ol not mercly procedural of administrative equality, but also
substantive cquality. Nevertheless, legislaturcs around the world had had to
continually classify diverse groups and activities lor diffcrenl purposes; a
legislature was entitled to pass laws that dealt with the problems stemming

from the inherent inequality and differences pervasive in society.

23 The Judge procecded to apply the “regsonable classification™ test (o
s 377A. It was clear, he held, that the classification prescribed by s 377A was
based on an intclligible differentia; (hcre was little difficulty in determining
who fell within and without the provision. The sccond-stage inquiry into
whether the differcniia was rationally related to the object of s 377A was,
however, fraught with difficulty. Determining the purposc of legislation was
not straightforward, and there were also problems with the cxtent of over- or
under-classification requited before the court could find that a rational relation
was absent. In addition, there was a danger of engaging in taulological

reasoning.

24 The Judge was of the view that the purposc of s377A was 1o be
determined at the time it was first introduced into Singapore’s Penal Code in
1938. That purpose, he found, had remained unchanged to the present day:
“|{]he act of males engaging in grossly indecent acts with other males was 10

be criminalised” (sec Lim Meng Suang al 167)). ‘Therc was thus a “complcte

12
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coincidence” (see Lim Meng Suang at [100]) between the differentia in
relation to the classification prescribed by s377A and the object of that
provision; the “reasonable classi lication” test was clearly satisfied. Turning (o
the issue of legitimacy of purpose, the Judge held that the purpose of s 377A
was legitimate because of the weight of historical practice and “deep seated
feelings” pertaining to procreation and family lineage (sce Lim Meng Suang al

[127]).

The decision in Tan Eng Hong (substantive)

25 The Judge commenced his judgment in Tun Eng Hong (substantive)
with an examination of Art 9(1), and held that {he refcrence to “law™ therein
had to include a rcference to the fundamental rules of natural justice. He
observed that therc was a dearth of jurisprudence on the concepl and scope of
thosc rules. Nevertheless, he noted two possible types of legistation that would
not qualify as “law” for the purposcs of Art 9(1), namely: (a) legislation aimed
at securing the conviction of particular individuals; and (b) legislation that was

absurd or arbitrary.

26 After considering statements from pro- as well as anti-homosexual
groups, medical and scientific bodies and court dccisions, the Judge declined
o find that homosexuality was a natural and immutable attribute. This
rendered moot the argument that s377A was an absurd law which was
coptrary to the fundamental rules of natural justice beccause it targeted a
patural and immutable attribute of a person. The Judge was alse not persuaded

that s 377A was unconstitutional because it was too vague and uncertain.

27 In so far as the constitutional challenge ander Art 12 was concetned,

the Judge held that the “reasonable classification” test applicd to all

13
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constitutional challenges based on this Article. He did not adopt the approach
taken in the forcign authorities cited to him becausc thosc authorities factored
in legal and cxtra-legal social, economic, cultural and political considerations
which were unique to their respective jurisdictions. The Judge also observed
that s 377A could not be said to have an unsound purpose merely because that
purpose was to advance a certain allegedly controversial morality. Finally, the
Judge ruled that therc was a complete coincidence between the diffcrentia
cmbodied in s 377A (viz, male homoscxuals or bisexual males who cngage in
acts of pross indeccncy with another male within the meaning of the
provision) and the purpose and object of the provision (viz, making male

homosexual conduct an olfence because such conduct was not desirable).

The parties’ respective ¢ascs on appeal
CA 54/2013

28 Before this court, Ms Barker submitted (in relation to CA 54/2013) that
Lim and Chee posscssed the requisite Jocus standi to challenge the

constitutionality of s 377A for the following reasons:

(a) Tan Eng Hong (standing) made it clear that wherc a person
who was a member of the group defincd by a purportedly
unconstitutional statute (referred o hercafter as an “impugned statute”
where appropriate o the context) faced a real and credible threat of
prosecution under that statute, this was sufficicnt (o give bim locus
standi 1o challenge the constitutionality of that statuic under Art 12.
Lim and Chee were both sexually active male homosexuals falling
within the group defined by s 377A. They thus had the locus standi 10
challenge s 377A as being violative of Art 12.
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(b)  With regard to Art 9, given Lim and Chec’s averment that their
personal rights under that Article had been violated and that there was
a veal controversy between the parties, this sulficed to establish their
Jocus standi to challenge the constitutionality of s 377A under that

Article.

29 In terms of the substantive merits of CA 54/2013, Ms Barker argued
that s 377A violated Art 12(1). Section 377A was said o be arbitrary on its
facc as: (a) it ran foul of the concept of constitutional supremacy wherein a
State could not deprive minorities of their {undamental liberties simply
because of popular moral sentiment; and (b) it criminaliscd acts that were legal
for non-male homosexuals. Scction 377A, it was contended, also faled the
“reasonable classification” test as the classification prescribed by that
provision was not bascd on an intclligible differentia; and even if the
classification could be said to be based on an intelligible diflercntia, that
differcntia bore no rational relation to the object of s 377A. Secction 377A, it
was further submitted, also violated Art 12(2) of the Singapore Constitution
(“Art 12(2)") becausc sexual oricntalion was a practically immutable aspect ol

a person’s identity.
I

30 in relation to Art 9, Ms Barker argued that s 377A violated Art 9(1).
The right to life and personal liberty set oul in Art 9(1). she submitied, should
be given a purposive inlerprelation to include a limited right of privacy. Lile
and personal liberty must, at their core, include a right of personal autopomy
allowing a person to enjoy and express affection and love towards another

human being.

31 ‘The Respondent, on ils part, originally submitted that Lim and Chee

Jacked the requisite locus standi to challenge the constitutionality of s 377A.
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In particular, it argucd that a real controversy was requircd to cstablish
standing and jurisdiction, and that such a controversy would only arise when
{he State took action pursuant to the impugned statute in question. However, in
a subscquent letter to Ms Barker dated 1 July 2014, the Respondent stated that
it would not be pursuing its case on this particular point as it had not been

taised before the Judge in the proceedings below.

32 In so far as the substantive issues in CA 54/2013 were concerned, the
Respondent argued that s 377A did not violate Art 12(2). Article 12(2), the
Respondent submitted, was exhaustive in terms ol the prohibited grounds of
discrimination sct out thercin, and was distinguishable from constitutional
provisions in other jurisdictions which cxphicitly cnumcrated sex or sexual
orientation as one ol the prohibited grounds of discrimination. 1t was further

argued that:

(a) Section 377A did not violate Art 12(1). A single standard of
review should be applied to delerminc the constitutionality of an
impugned  statulc  under Art 12(1), namely, the “reasonable
clussification” test. Applying that test, the classification prescribed by
s 377A was founded on an intelligible differentia which bore a rational
relation to the legislative purpose of the provision. The “reasonable
classification” test did not, and ought not to, require substantive
judicial review of the Jegislative purposc ol s 377A. Tn any case, the

purposc of 5 377A was constitutionally permissible.

(b) Section 377A also did not violate Art9(i). In this regard,
comparalive jurisprudence was inapplicable. Reading Art (1) to entail

a right to privacy wus conlrary 10 the weight of authority, as well as the
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history, text and structurc of’ Art 9. In any case, s 377A was “law” for

the purposes of Art 9(1).

CA 125/2013

33 In CA 125/2013, Mr Ravi made four argumenis in relation to Art 12,
First, he submitted that the applicable test for delcrmining the constitutionalily
of an impugned statute under Art 12 was not confined to the “reasonable
classification” test. Secondly, he conlended that the classilication prescribed
by s 377A was not bascd on an intelligible differcntia because s 377A was
vague and “jdid] not apply differentia based on either gender, scxual
orientation or [the| naturc of |the] scxual act”. Thirdly, the object of s 377A
was, according to Mr Ravi, an expression of animus by the majority against a
minority, and was therefore incompaltible with the constitutional guaraniec of
individual fundamental freedoms against majotitarian oppression. Fourthly, it
was argucd that there was no rational relation between the purpose of s 377A

and the differentia cmbodied in that section.

34 In relation to Art 9, Mr Ravi argued that s 377A was inconsistent with
that Article for three rcasons. I'irst, s 377A was impermissibly vague in the
scope of the activity which it purported 1o prohibit, thereby creating not only
doubt as 1o its elfect, but also a substantial risk of perversity or arbitrariness in
its application. Secondly, s377A was arbitrary inasmuch as the criminal
penalty which it imposed served no rational purpose in theory or in practice,
Thirdly, s 377A was absurd in that it criminalised, without any logically
defensible reason, a minority of citizens on the srounds of a core aspect of
their identity which was cither unchangeable or suppressible only al a great

personal cost.
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35 In tesponse to MrRavi’s submissions, the Respondent made the
following arguments with regard to Arl 12. First, the established test for
determining the constitutionality of an impugned statute under Art 12(1) only
required the classification prescribed by the impugned statute to be founded on
an intelligible differentia which bore a rational relation to the purpose and
object of the statule. Secondly, the relevant classilication in relation to s 377A
was bascd on an intelligible differentia (viz, male homosexuals or bisexual
males who engage in acts of gross indecency with another male within the
meaning of the provision), and that differentia was tationally related to the
purposc and object of the provision (viz, making male homosexual conduct an
olfence because such conduct was not desirable). Thirdly, Art 12(1) did not
contemplate judicial scrutiny of the legislative purpose of an impugned statute.
Fourthly, Art12(1) “|did] not impose any blanket prohibition on
clagsifications based on sex or sexual orientation or ‘immutable’
characteristics, or on classifications that {were] ‘unrcasonable’  or

“‘impermissible’” jemphasis in original omitted].

36 The Respondent’s submissions in relation to Art9 were as follows.
First, Art 9(1) referred to “the deprivation of life in the scnse of the death
penalty, and personal liberty in the sense of the liberty of the person ... and the
freedom from unlawful incarceration or detention”. Secondly, s 377A was
“law” lor the purposcs of Art (1) because it had a clear core of meaning and
was not unconstitutionally vague. Thirdly, Arl 9(1) did not protect a person’s
sexual identity or orientation, regardless of whether or not that was an

immutable aspect of 4 person’s identity.
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The issucs before this court
The preliminary issues

37 From the procedural history set out above, it can be scen that the

following two preliminary issucs werc originally raised in CA 54/2013:

(a) Do Lim and Chee have the requisite locus siandi 10 challenge

the constitutionality of s 377A7

(h)  Should Lim and Chee be allowed 1o amend their OS to include

new arguments centring on how s 377A violalcs Art 97

As noted above (at {311), the Respondent indicated in its letter to Ms Barker
dated 1 July 2014 that it was no longer pursuing the first of the aforcsaid
preliminary issucs —in particulat, because the Jocus standi point had not been
raised before the Judge in the proceedings below. By that same leticr, the
Respondent stated that it was also not objecting to Lim and Chec’s application
for leave to amend their OS to include new arguments centring on how s 377A
violated Art 9. Both of the above preliminary issues are therefore no longer

live issucs before this court.

38 We would add that, in any cvent, had it been necessary [or us to decide
QUM 3664/2013, we would have allowed the application. In their suprporling
affidavit for SUM 3664/2013, Lim and Chec averred that the constitutionality
of s 377A was a matler of public interest, and that the proposed amendment to
their 08 would allow this courl t0 consider the merits of all the arguments
relating to whether or not s 377A was unconstitutional and determine once and
for al] whether 8 377A violated Art 12 and/or Art 9. Lim and Chee (urther
contended that there would be no prejudice to the Respondent il the proposed

amendment to their O8 werc allowed.
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39 The court has a wide discretion to allow an amendment of an O5 al any
stage of the proccedings on such terms as to cosls or otherwise as may be just
(sec 020 r5(1) read with O20 r7 of the Rules of Court (Cap 322, R 5,
2014 Rev Lid)). In a similar vein (although not applicable in the present
appeals), a party may introduce on appeal a new point not taken in the courl

below, but it must state this clearly in its case (sec O 57t QA (4)D)).

40 We are of the view {hat Lim and Chee’s proposed amendment to their
0S would not cause thc Respondent any prejudice  which cammot be
compensated in costs (see the decision of this court in Review Publishing Co
Lid and another v Lee Hsien Loong and another appeal [2010] 1 SLR 52
(“Review Publishing Co”) at [113]). The proposed amendment would give
symmetry to the present appeals and allow a broader spectrum of arguments to

be aired on an important constitutional point in the Singapore conlext.

The substantive issues

41 The present appeals raisc several overlapping arguments about the
constilutionality of s 377A. These boil down (o whether s 377A violates the

following provisions of the Singapore Constitution:
@ A1)
(b) Art 12(1); and

(¢) Art 12(2).

We shall discuss each of these substantive issues in turn, beginning with the

issue of whether s 377A violates Art 9(1).
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Whether s 377A violates Art 9(1)
42 Article 9, part of which was set out above at |2], provides as follows:

Liberty of the person

9.—(1) No person shall be deprived of his life or personal
liberty save in accordance with law.

{2) Where a complaint is made to the High Court or any
Judge thercof that a person is being unlawfully detained, the
Court shall inquire inte the complaint and, unless satisficd
that the detention is lawful, shall order him to be produced
before the Court and release him.

{3) Where a person is arrested, be shall be informed as
soonn as may be of the grounds of his arrest and shall be
allowed to consult and be defended by a legal practitioner of
his choice.

{4) Where a person is arrcsted and not released, he shall,
without unreasonable delay, and In any casc within 48 hours
(excluding the time of any necessary journey), be produced
before a Magistrate, in person or by way of video-conferencing
link (or other similar technology) in accordance with law, and
shall not be further detained in custody without the
Magistrate’s authority.

(3) Clauscs (3) and (4) shall not apply to an enemy alien or
to any person arrested for conternpt of Parliament pursuant to
a warrant issued under the hand of the Speaker,

{6) Nothing in this Article shall invalidate any law —

{a) in force before the commencement of this
Constitution whieh authorises the arrest and detention
of ary person in the interests of public safety, peace
and good order; or

{b) relating to the misuse of drugs or intoxicating
substances which authorises the arrest and detention
of any person for the purpose of treatment and
rehabilitation,

by reason of such law being inconsistent with clauses (3) and
(4), and, in particular, nothing in this Article shall atfect the
validity or operation of any such law before 10th March 1978.

43 The arguments raised by Mr Ravi and by Ms Barker on Art9 in the

present appeals are differcnt. Ms Barker argues that the right to life and
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personal liberty under Art 9(1) should include limited right to privacy and
personal autonomy allowing a persen to enjoy and express affection and love
towards another human being. Mr Ravi, on the other hand, contends that

s 377A is vague, arbitrary and absurd,

44 In so far as Ms Barker’s arguments are concerned, our view is that the
right to privacy and personal autonomy which she canvassed should not be

read into the phrase “life or personal liberty” in Art 9(1) for three reasons.

45 First, such an interpretation of Art9(1) would be contrary 10
established Singapore jurisprudence. The phrasc “personal liberty” in Art 9(1)
refers only to the personal liberty of a person {rom unlawful incarceration or
detention (sec Tan Eng Hong (sianding) at [120], affirming Lo Pui Sang and
others v Mamata Kupilev Dave and others (Horizon Pariners Pte Lid,
intervener) and other appeols {2008] 4 SLR(R) 754). Although the phrase
“life” has not becn authoritatively interpreted by the Singapore courts, it
should be interpreted narrowly in accordance with the jurisprudence on
“personal liberty” and Art 9°s context and structure, which brings us to our

next point.

46 Our second reason for rejecting Ms Barker’s arguments on Art 9 is thal
{he narrow intetpretation of Art 9(1) which we have just mentioned above at
[45] is (as the Respondent has correctly argued) supported by the context and
structure of Art9 itself. Articles 9(2) to 9(4) provide various procedural
safeguards in relation to the arrest and detention of a person, Article 9(2) gives
expression to the common law prerogative writ of habeas corpus; Art 9(3)
provides for an arrested person’s right to counsel and the right to be informed
of the grounds for his arrcst; and Art 9(4) relates to the production of an

arrested person before a magistralc within 48 hours. Articles 9(5) and 9(6)
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contain exceptions to the rights guaranteed 1o an arrested person. Read in this
context, it is clear that the phrase “life or persopal liberty” in Art 9(1) refers
only to a person’s freedom from an unlawful deprivation of life and unlawful

detention or incarceration.

47 Thirdly, protection against unlawful detcntion is the particular focus of
Art 21 ol the Indian Constitution, from which our Art 9 is detived. India’s
Art 21 states that “[n]o person shall be deprived of his life ot personal liberty
except according to procedure established by law”. As the Respondent has
argued (again, correctly, in our view), the [ramers of Tndia’s An 2
consciously rejected the wider US formulation “without due process of law” in
the Fifth and Fourteenth Amendments o the US Constitution, and cnacled
additional provisions similar to Singapore’s Art 9(3) and Art 9(4) to protect
India’s citizerry against unlawful detention. Therc is no indication that they
intended to impute an expansive meaning into the phrase “life or personal
liberty”. India’s Art 21 was the basis for the “liberty of the person™ provision
in Art5(1) of the Malaysian Constitution, which was later adopted in

Singapore as Art 9(1).

48 In a related vein, loreign cases that have conferred an expansive
constitutional right to life and liberly should bc approached with
circumspection because they werc decided in the conlext of their unique
social, political and legal circumstances. For example, the Supremc Court ol
India has taken an expansive view of the right to life to include an individual’s
right to health and medical care. This approach must be understood in the
context of India’s social and economic conditions (sce Yong Vui Kong at [83]-
[84]). A similarly broad approach has been adopted in the US because of the
duc process clauses in the Fifth and Fourtcenth Amendments (o the Us

Constitution, which are materially different from our Art 9(1).
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49 Tndeed, il is significant that Ms Barker hersclf conceded that the
private law relating to privacy was a developing one. It is clear that Lim and
Chee (and likewise, Tan in CA 125/2013) cannot obtain by the (constitutional)
backdoor what they cannot obtain by the (private law) front door. Indeed, that
would be a wholly inappropriate utilisation of the existing body of
constitutional law (which serves a quite different function). More importantly,
as we have already noted sbove (at |30]), Lim and Chee base their Art 9(1)
rights on a narrow conception of the right to privacy, viz, that the ri ght to lifc
and personal liberty under Art 9(1) should include a limited right to privacy
and personal autonomy allowing a person to enjoy and cxpress aflection and
love towards another human being. Once again, such a right ought, in our
view, 1o be developed by way of the private law on privacy instead. Indecd,
we also obscrve that the right claimed by Lim and Chee, although of an
apparently limited nature, is, in point of fact, not only vague and gcneral, but
also contains within itsell’ (contradictorily) the seeds of an unlimited right. Put
simply, such a right could be interpreted to encompass as well as legalise all
manner of subjective expressions of love and affection, which could (in tum)
cmbody content that may be wholly unacceptable from the perspective of
broader societal policy. At this juncture, we are, of course, back to “square
one”, so 1o speak, for this brings us back (in substance at lcast) to the issue of

whether or not s 377A ought to enforce broader societal morality.

50 We turn now to Mr Ravi’s arguments on the alleged unconstitutionality
ol's 377A under Art 9.
51 First, we do not think the phrase “act of gross indecency with another

male person” in s 377A is of such vagueness that would cause the provision to
fall outside the classification of “law”™ for the purposes of Art 9(1). The

concept of indecency is not alicn to Singapore legislation (sce, for example,
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s 145(1) of the Women’s Charter (Cap 353, 2009 Rev Bid) and s 7 of the
Children and Young Persons Act (Cap 38, 2001 Rev Ed)), and we do not think
therc is any objectionable degree of vaguencss inherent within s 377A itsell.
We would venture to supgest that s 377A prohibits, at its core, sexual acts
between males. The Judge’s views on the operation of s 377A (in Tan Eng
Hong (substamive) at [76], [82] and [83]) were tentative in nature #of because
the provision was vague, bul becausc the matter before him did not involve a

criminal charge under s 377A.

52 Secondly, s 377A is not arbitrary. Mr Ravi’s submissions on this point
are not easily comprehensible, but they appear {o suggest that there is no
rational purpose for s 377A. Mr Ravi asserted, without any legal substantiation
whatsocver, that the purpose of s 377A in signalling societal disapproval of

grossly indecent acts between males was arbitrary.

53 Thirdly, s 377A is not absurd. Mr Ravi argued that s 377A was absurd
hocausc it criminalised a minority of citizens based on a core aspect of their
identity which was cither unchangeable or suppressible only at a great
personal cost. As noted by the Respondent, Mr Ravi’s argument here closely
resembles Ms Barker’s argument that “personal liberty” in Art 9(1) should be
interpreted {o include a limited right to privacy and personal autonomy. For
the rcasons given above, Mr Ravi’s argument in this parlicular guise must
likewise be rcjected. Tn so far as the supposed immutability of a person’s
sexual oricntation is concerned, the conflicting scientific vicws on this issuc
suggest that there is, al present, no definitive conclusion, and il may therefore
be premature to express any conclusive vicws on it. Indeed, this is precisely
one of the exfra-legal arguments that is rof within the remit of this courl (see

above at [6]).
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54 Lel us turn now to the issue of whether § 377A violates Art 12(1).

Whether s 377A violates Art 12(1)
The relevant legal provisions

55 To begin our analysis of the constitutionalily of $377A under
Art 12(1), it would be appropriate to not only sct out Art 12(1) again, but also
reproduce the res of Art 12 as well, as the context ol Art 12 (in particular,

Art 12(2)) is, as we shall see, very significant. Article 12 reads as follows:

Equal protection

12.—(1) All persons arc egual before the law and entitled
to the equal protection of the law.

{2) Except as expressly quthorised by this Constitution,
there shall be no disgrimination against cltizens of
Singapore on the ground only of religlon, race, descent gr
place of birth in any law or in the dppointment to any
office or employment under a public authority or in the
administration of any law relating to the acquisition,
holding or disposition of property of the establishing or
carrying on of any trade, business, profession, vocation
or employment,

(3) This Article does not invalidate or prohibit —
(c@) any provision regulating perzonal law; or
{b) any provision or practice restricting office or

employment connected with the affairs of any rcligion,
or of an institution managed by a group professing any
religion, to persons professing that religion.

[emphasis added in italics, underlined italics, bold italics and
underlined beld italics]
56 As the constitationality of s 377A is the central issue in these appeals,
we also sel out this provision again, cven though we have already done so at

the outset of this judgment (sce above al [3]):
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Outrages on decency

377A. Any male person who, in public or private, comtmits, or
abets the commission of, or procures or attempts to procure
the commission by any male person of, any act of gross
indecency with another male person, shall be punished with
imprisonment for a term which may extend to 2 years.

The applicable test for constitutionality: the “reasonable classification” test
The test articulated

57 The established test in Singapore for determining the constitutionality
of a statutc under Art 12 is the “reasonable classification” tcst. This is clear
from the relevant case law (see, for example, Ong Ak Chuan and another v
Public Prosecutor |1979-1980] SLR(R) 710 ("Ong Al Chuar™™y at |37]; Taw
Cheng Kong (CA) at [58); Nguyen Tuong Van al |703; Yong Vui Kong at [109];
and Tan Eng Hong (standing) at [124]). It should, however, be noted that the
“reasonable classification” test is not even engaged if’ the impugned statute is
not discriminatory in the first place. In the words of Mohamed Azmi SCJ in
the Malaysian Supreme Court decision of Malaysian Bar v Government of
Malaysia [1987] 2 ML) 165 (“Malaysian Bary at 170 (referred to in Taw
Cheny Kong (CA) ai | 58]):

... The first question to be asked is, is the law discriminatory,

and that the answer should then be - if the law is not

discriminatory, it is good law ...
Indeed, the question set out in the above quotation has been referred 1o as the
first stage of “a three-stage inquiry” (see, for example, the Singapore High
Court decision ol Taw Cheng Kong v Fublic Prosecutor [1998] 1 SLR(R) 78
at [32]; that decision was reversed by this court in Taw Cheng Kong (CA), but
without any apparcnt comment on this particular point). Strictly speaking,
however, the “rcasonable classification” test, in our view, comprises only two

closcly-related stages.
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38

court in Taw Cheng Kong (CA), which, after referring to the above passage

from Malaysian Bar, went on to cite (at [58]) Azmi SCJ’s obscrvations in that

I'he “reasonable classification” tesl was articulated by, inter alia, this

same casc (viz, Malaysian Bar) as follows (at 170):

59

Lord Diplock in the Privy Council decision of Ong Ah Chuan (at [35] and

... Discriminatory law is good law if it is based on ‘veasonable’
or ‘permissible’ classification, provided that

(i) the claesification is founded on an intelligible
differentia which distinguishes persons that are
grouped together from others left out of the group; and

{ii) the differcntia has a rational relation to the
object sought to be achieved by the law in question.
The classification may be founded on different bascs
such as geographical, or according to objects or
occupations and the like. What is necessary is that
there must be a nexus between the basis of
classification and the object of the law in question.

Taw Cheng Kong (CA) also cited (at [54}) the fellowing comments by

[37}) with approval:

35 All criminal law involves the classification of
individuals for the purposes of punishment, gince il affecls
those individuals only in relation to whom there exists a
defined set of circumstances - the conduct and, where
relevant, the state of mind that constitute the ingredients of
an offence. Equality before the law and equal protection of the
law require that like should be compared with like. What
Art 12(1} of the Constitution assures to the individual is the
right to equal treatment with other individuals m similar
circumstances. It prohibits laws which require thuat some
individuals within a single class should be treated by way of
punishment more harshly than others; it does not forbid
discrimination in punitive treatment between onc class of
individuals and another class in relation to which there is
some difference in the circumstances of the offences lhat has
been committed.

37 . Provided that the factor which the Legislature
adopts as constituting the digsimilarity in circumstancez is
not purely arbitrary hut bears a reasonable relation to the

28

[2014] SGCA 53



Lim Meng Sucmg v AG [2014] SGCA 53

social object of the law, there is no inconsistcncy wilh
Art 12(1) of the Constlitution.

[emphasis added; emphasis in original omitted)

60 Under the “rcasonable classification”™ test, therefore, a statute which
prescribes a differentiating measure will be consistent with Art 12(1) only il:
(a) the classification prescribed by the statute is founded on an intelligible
differentia; and (b) that differentia bears a rational relation to the object sought

to be achieved by the statute (see also Tan Eng Hong (standing) at {124]}.

The difficulties with the “reasonable classification " test
(1) The true nature and function of the test

6] The “reasonable classification” test is not without its difficultics. This
has been articulated in the legal literature (see, for example, Joseph Tussman
& Tacobus tenBroek, “The Equal Protection of the Laws” (1949) 37 Cal I. Rev
341). Perhaps because of the perceived lack ol viable alternative tests and (he
very thorny nature of the concept of equality itself (especially when it is to be
applied in a practical contexy), the cases (at Jeast in the Singapore context)
continue to endorse (only) the “rcasonable classi fication” test as the test for
determining the constitutionality of a statute under Art 12. The concept of
equality is thorny, not least because whilst it is eminenily desirable (in theory}
to achieve cquality, this (rormative) ideal faces the (fuctual) reality that
inequality (in all ils various forms) is an inevitable part of daily life. How,
then, is the law to ensure that therc is a basic level of equality, applying the
principle of equality generally, and morc importantly, in what situations
would such a Jevel of cquality be deemed to be legally mandated? As we shall
sec in a moment, the “reasonable classification” test, whilst useful, does not
really address the fundamental questions just posed (scc also Peter Westen,

“The Emply Idea of Equality” (1982) 95 Harv I. Rev 537). This is not
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surprising because (as we shall also sce) the very nalure of the “rcasonable
classification” test renders it incapable of furnishing the requisitc {(or
complete) normative as well as analytical impetus (let alone the requisitc

criterion or criteria) (o answer thesc questions.

62 However, it is also of the lirst importance 1o note, al this juncture, that
{his does nof mean that the “reasonable classification” test ought 1o be refected
out of hand. That would b to throw the baby out together with the bathwaler.
As we shall claborate upon below, the “reasonable classification”™ test is an
importunt threshold fest, without which any attempt to detcrmine whether or
not Art 12 has been contravened by an impugned statuic cannot even take off
the ground in the first place. We shall also see that if a particular statuie fails
to pass legal muster under this test, it would mean that that statute is so legally
illogical and/or incoherent that it would, ipso facto, be repugnant to any idea
of legal equality to begin with. The reader would be forgiven for thinking that
all this is rather general and abstract. Indecd, it is. However, il scts the stage
for the more detailed analysis that follows. It would, in fact, be approprialc at
this juncture to turn {o an explanation of why the “regsonable classification”

test functions only as a threshold legal 1cst.

63 It will be recalled (scc above at, inter alia, [60}) that the “reasonable
classification”™ iest states thal a statutc which prescribes a differentiating
measure will be consistent with Art 12(1) only ift (a) the classification
prescribed by the statule is founded on an intelligible differentia (referved to
herealler as cither “the frst limb” or “Limb (a)” of the “reasonable
classification” test); and (b) that differentia bears rational relation 10 the
purpose and object sought 1o be achicved by the statute (refered to hercafter
as cither “the second limb” or “Limb (b)” of the “rcasonable classification”

test). 1t is our view that the underiying rationale of both the aforementioned
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limbs of the “rcasonable classification™ test is not only logical, but also

commonsensical as well as sel{-evident. Let us elaborate.

64 In our view, whilst it is clear that bots Limb (a) and Limb (b) must be
satisfied in order for the “reasonable classification” test as a wholc to be
satisfied, Limb (a) operates prior {o Limb (b) inasmuch as if the classification
concerncd is nof based on an intelligible differentia to begin with, then it is
pointless for the court to asceriain whether Limb (b) has been satisfied (Je,
whether the differentia bears a rational relation 1o the purpose and objeci
songht 1o be achieved by the statute in question). This is only logical and
commonscnsical: if there is no intelligible differentia to begin with, then therc
is no sct of intelligible dilferentia in existence that can be compared with the

purpose and object of the statule (which is the pith and marrow of Limb (b)).

65 When, however, would a statule jail 1o pass legal muster under the
threshold legal critcrion cmbodied within Limb (@)? The answer is that it
would, in the nature ol things, very seldom be the case. This is becanse the
differentia concerned need not be perfect; it nced only be “intelligible”, T'his
connotes (in turn) a relatively low threshold that ought to avoid any
consideration of substantive moral, political and/or ethical issues because
these issues are potentially (and in most instances, actually) controversial. We
should note, parenthetically, that when we refcr to “controversy” with respect
to moral, political and/or ethical issues, wc are not necessarily relerring (o
anything sinister, malevolent or cven insidious in nature because reasonable
persons can reasonably disugree on d myriad of issues which arise in moral,
political and/or ethical contexts. More importantly, it is no business of the
courts or the law generally to engage in the resolution of such issues — excepl
to the extent necessary to resolve any legal issue(s) al hand. 1t s not

surprising, thercfore, that the (legal) criterion centring on the need for an
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intelligible differcntia under Limb (a) is (as already mentioned) a relatively
Jow threshold that only requires the differentia concerned to be based on
intelligibility. In this rcgard, the Judge obscrved thus in Lim Meng Suang (al
[47)):

The First Limb [ie, Limb (a)] requires that the classification
prescribed by the impugned legislation must be based on an
intelligible differentia. “Intelligible” means something that may
be understood or is capable of being apprehended by the
inteliect or understanding, as opposed to by the senses.
“Pifferentia” is used in the sense of a distinguishing mark or
character, some atlribute or feature by which one is
distinguished from all others. Scientifically, onc talks of an
attribute by which a species is distinguished from all other
species of the same genus.
66 We agree with the Judge’s observations, They may appear valuc-
neuiral, but that is preciscly what, in our view, was intended by the criterion of
intclligible differentia to begin with. Valuc-neutrality is not the same as
redundancy or an abscnce of functionality. As alluded to garlicr, the
“ysasonable classification” test in general and its component limbs in
particular arc only intended to (and, in the nature of things, can only) serve a
minimal #hreshold function of requiring logic and cohercnce in the statute
concerned, withoul which the court cannot meaningfully procecd in any event

to determine whether (hat statute violates Art 12.

67 In the context of Limb (@), what this means is that the differentia
cmbodicd in the impugned statute must not only identify a elear distinguishing
mark or character, but must alse be intelligible (as opposed lo illogical and/or
incohercnt). In this rcgard, we would go a little further than the Judge,
although we think that our view is at least implicit within his observations in
any event, In particular, we arc of the view that a differentia which is capable
of being understood or which “is capable of being apprehended by the intellect

or understanding” (sce Lim Meng Suang at [47]) may nevertheless still be
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unintelligible to the extent that it is so unreasonable as to he illogical and/or
incoherenl. We tecognise that this last-mentioned proposition may open the
doors to poiential abuse, so we include the caveat that the illogicalily and/or
incoherence must be of an extreme nature. It must be so extreme thal #o
reasonable person would ever contemplate the differentia concerned as being
functional as imfelligible dilferentia. Put simply, the illogicality and/or
incohcrence of the differentia concerned must be such that there can be no
reasonable dispute (let alone controversy) as to that fact from a moral, political
and/or cthical point of view (or, for that matter, any other point of view).
Where such illogicality and/or incoherence is present, therc is po point even
beginning to talk about the concept of equality (let alone whether there has
been a violation of the right to equality contrary to Art 12) because 1o
reasonable classification even existy in the first place. 1n such circumstances,
Limb (h) is not engaged ar all, More generally, there would be no way in
which the statute concerned can possibly pass legal muster in so far as the

concept of equality embodied within Art 12 is concerned.

68 Assuming, however, that there is an intelligible differentia in place
such that Limb (a) of the “reasonable classification” test is in [act satisficd, i
must further be demonstrated that Limb (b) has been satislicd as well in order
for the “reasonable classification” test as a whole to be satislicd. To
recapitulate, where Limb (b) is concerned, it must be demonstrated that the
differentia identified pursuanl 1o Limb (a) bears a rational relation to the
purpose and object sought to be achicved by the statute in question. It is clear
that a prerequisite for the satisfaction of Limb (b) is that the purpose and
object of the statule in question must first be determined or asceriained. Once
that purpose and object has been determined or ascertained, a rational relation

between the differcntia identified pursuant to Limb (a) and that purpose and
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object must then be demonstrated in order for Limb (b) to be satisficd. Again,
this is both logical as well as commonsensical: if therc is no rational relation
between the differentia identified pursuant to Limb (a) and the purposc and
object of the statute concerned, there is, ex hypothesi, no logical and/or
cohercnt basis upon which to hold that the statute is bascd on reasonable
classification to begin with. Although the abscnce of such a rational relation
can take many forms, it seems to us that the requisite rational relation will -
mote often than not — be found. This is because (as the Judge held in Lim
Meng Suang al [98]) there is no nced for a perfect relation or “complete
coincidence” |emphasis added] between the differcntia in question and the
purpose and object of the statute concerned. As the “reasonable classilication™
test itsclf prescribes, the relation need only be a rational one., That having
heen said, this does #ot necessarily mean that a rational relation will adways be
found to cxist by the courts. For example, if there is a clear disconnect
between the purpose and object of the impugned statute on the one hand and
{he relevant differentia on the other, the “rcasonable classification” test will be
held rof to have been satisfied. But, all this is easily stated in the absiract.
What will determine the final outcome in any given casc will be the specific
facts ay well as context before the court. We should add, at this juncture, that
ascertaining the purpose and object ol a statute will not always be casy.
Indeed, as we shail scc later in this judgment (below at [116]-152]),
ascertaining the purpose and object of s 377A is both an extremely complex as

well as extremely difficult exercise.

69 As is the position with regard to Limb (a), the key inquiry under
Limb (b) docs nof really address the concept of equality as such. Its focus, as
explained above, is primarily logical as well as commonscnsical, Put simply, if

there is no tational relation between the relovant differentia on the one hand
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and the purpose and object of the statute concerned on the other, there is
(again) no point even beginning to talk about the concept ol cquality (let alone
whether there has been a violation of the right to equality contrary to Art 12)
because mo reasonable classification even exists in the firsi place.
Furthermore, if Limb (b} is not satisfied, it would also follow that the statute in
question cannol possibly satisfy the concepl of equality embodicd within
Art 12 in any event — a resull that will likewise obtain il Limb (a) is not

satisfied (as noted above al |64] and [67]).

70 It should be noted that the threshold nature of the “reasonable
classification” est helps to balance the need to accord as much legislative
leeway as possible to the legislature against the necd to ensure that laws which
arc patenily illogical and/or incoherent do not pass legal muster. In a related
vein, this test simultancously prevents the courts from becoming “mini-
legislatures” (a point which is dealt with in more detail below, especially at

[77)).

71 As mentioned sbove at |611-[62], the fact that the “rcasonable
classification” test is a threshold test which does not in itsclf fumish the
requisite criteria [or determining whether the right to cquality under Art 12 has
been violated docs ot mean that this test ought therefore to be dispensed with,
Indeed, it is quite the opposite. As we poinied out carlier (at [62] above), the
“reasonable classification” test serves a minimal — buf vital — threshold
function of requiring logic and coherence in ihe statule concerncd, without
which the court cannot meaningfully proceed to determine whether thal statute
contravencs Art 12. Put simply, there is no point analysing the statute
concerned from the perspective of the concept of equality il' the “reasonable
classilication” test is not even satisfied in the first place. Looked at in this

light, the “reasonuble classification” test is by no means a merely mechanical
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or purely procedural test, It does, in fuct, contain substantive elements. That
having been said, il is imporlant to reiterate al the same time that the
“rensonable clagsification” test in itvelf does not really aid the court in
ascertaining whether or not the concept of equality under Art 12¢/)} has been

violated. Lct us elaborate.

(2) ‘T'he “reasonable classification” fest in relation to the concept ol
equality in Art 12(1)

72 It will be recalled that Art 12(1) reads as follows:

Equal protection

12.-—(1) All persons are equal before the law and entitled
to the equal protection of the law.

lemphasis added in bold italics and underlined bold italics]

73 1t will be seen that Art 12(1) comprises two main limbs. ‘The first states
that “[a]ll persons arc equal before the law” [emphasis added]. No reasonable
person would scriously atiempt to controvert this particular statement as it is
just and fair from both a logical as well as an intuitive point of view. [Towever,
what precisely docs it mcan when we state that “[a]ll persons are equal before
the Jaw™? In the first place, what docs the phrase “the law” in this particular
limb of Art 12(1) mean? Does it refer to the law in general? If so, then this
particular limb is no more than a declaratory stalement that is, as just alluded
to, seli~evident. Alternatively, does the phrasc “the law” refer specifically to
the statute that is sought (o be impugned as being incongistent with Art 12(1)
and, hence, unconstitutional pursuant to Arl 47 In the context of the present
appeals, “the law” would then reler to s 377A. But, even if that be the case,
this limb of Art 12(1) does not really assist us in so far as the concept of

equality is concerncd — on what legal basis and on what legul criterion (or
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criteria) can the court find that a particular person or group of persons has not
bheen accorded cquality of trcatment in relation 1o s 377A7 Presumably, all
those who fall within the scope of s 377A would be considered Lo be “equal™
before thal particular provision, but that would hardly be an argument which
the Appellants would want o rely upon, If the Appellants seek to argue that
they are not being accorded equal treatment because s 377A applies only to
them (je, Lim, Chee and Tan) and no other male homosexuals, that would be
an entircly separate and distinct argument which would require a scparale
criterion (or set of criteria) for determining whether the Appellants™ Art 12(1)

rights have indeed been violated.

74 What, then, about the sccond limb of Art 12(1), which states that “[a]ll
persons are ... entitled to the equal protection of the law” [emphasis added]?
As in the casc of the first limb, what does “the law™ in this sccond limb refer
to? If it refers to the law in general, then, likewise as in the casc of the first
limb, the second limb would be no more than a declaratory statement which
is, by ils very nature, sel ievident. Alternatively, if the phrase “the law™ in the
second Hmb of Art 12(1) refers to the impugned statute (in the prescnt appeals,
§ 377A), this would be ol no assistance to the Appellants sincc they are no!
seeking equal protection under s377A. Indeed, what they desirc s guife
different, in that what they arc seeking is protection from prosecution under

5 377A.

75 1t should be noted that Ms Barker, in her oral submissions before this
coutt, was ol the view that the two aforementioned limbs of Art 12(1) ought to
be read as an intcgrated whole. We apree with this to the exient that the second
limb follows from the first. However, this does not preclude (for the purposcs

of analytical clarity) the approach to the two limbs which has just been set out.
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Is there an additional test of illegitimacy?

76 We pausc at this juncture to deal with the Judge’s observation in Lim
Meng Suang that a statute can still be rendered unconslitutional even if it
satistics the “reasonable classification™ lest, provided it can be demonstrated
that the object of that statute is #legitimate (at {114]-[116]). Not surprisingly,
the Appellanis have endorsed this particular proposition. We also note that
counsel for the Respondent, Mr Acdit Abdullah SC (“Mr Abdullah™), whilst
not purporting to endorse this proposition in tolo, indicated that he was willing
(but only by way of a [allback argument) to admit 1o a tesl of
unreasonableness along the lines embodied in this court’s decision in Yong
Vui Kong (at [111]-]119]) and the seminal Lnglish Court of Appeal decision
of Associated Provincial Picture Houses, Limited v Wednesbury Corporation
11948] 1 KB 223 (“Wednesbury™) (¢f Lim Meng Suang al |116]). We note,
parenthctically, that there was no real claboration by Mr Abdullah with regard
1o the Respondent’s reliance on Yong Vui Kong in this comnneciion. In so far as
the test of unreasonableness in Wednesbury is concerned, Lord Greene MR
(with whom Somervell .J and Singlcton agreed) described the requisite level
of unreasonableness as involving (in the context of administrative law) a
decision or conclusion that was “so unreasonable that no reasonable public]
authority could ever have come to it” (see Wednesbury at 230 and 234). We
would, with respect, differ from all thesc aforementioned views, Let us

claborate.

77 Ti is important to commence our analysis in this regatd by relerring to a
fundamental proposition that constitutes part of the wider concept ol the
scparation of powers. Put simply, the courts are separate and distinct from the
legislature. Morc specifically, whilst the courts do “makec” law, this is only

permissible in the context of the interpretation of statutes and the development

38



Lim Meng Suang v AG [2014] SGCA 53

of the principles of common law and equity. It is impermissible lor the courts
to arrogate to themselves legislalive powers — 10 become, in other words,
“mini-legislatures”™. This must nccessarily be the case because the courts have
no mandate whatsoever to create or amend laws in a manncr which permits
recourse to extra-legal policy factors as well as considerations. The
jurisdiction as well as the power (o do so lie exclusively within the sphere of
the legislature, Indeed, the power of the legislature Lo cnact and amend laws is
soverned by quite a diffcrent procedure. Hence, the duty of a court is o
interpret statules cnacted by the legislaturc; it cannol amend or modify statutes
based on ils own personal preference or fiat as that would be an obvious (and

unaceeptable) usurpation of the Jegislative function.

78 The lcgislative powers which we have just discussed are differenti from
the court’s role in developing the Jaw -- a task which it (requently undertakes.
As already altuded to above, the courts do indeed develop the principles of
common law and equity. Indeed, as Lord Reid lamously observed in an extra-
judicial lecture (sce “The Judge As Law Maker” (1972-1973) 12 JSPTL (NS)
22 (“The Judge As Law Maker™) at p 22):

There was a time when it was thought almost indecent lo
suggest that judges make law — they only declare it. Thosc
with a taste for fairy tales scem to have thought that in some
Aladdin’s cave therc is hidden the Common Law in all its
splendour and that on a judge’s appointment there descends
on him knowledge of the magic words Open Sesame. Bad
decisions are given when the judge has muddled the pass
word and the wrong door opens. But we do not believe in fairy
tales any more,

79 The process of such development is, however, quite different from the
process of legislative cnactment or amendment of lcpislation, and js effected
through development of case law. In this regard, it should be noted that the

legislature can reject cxisting principles of common law and equity. Put
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simply, the legislature can cnact a statate overruling an existing principle of
common law or equity if the legislature thinks it fit to do so. [Towever, absent
such a situation, the courts can — and do — develop the principles of commeon

law and equity.

80 A paradigm example of this may be secn in the law of negligence,
commencing with the seminal House of Lords decision ol M Alister (or
Dornoghue) (Pauper) v Stevenson [1932] AC 562 (more commonly cited a3
“Donoghue v Stevenson” and referred to hereafler as “Donoghue™). This
decision effected a sea change in this foundational area of the law of tort (sec
generally the valuable background prior {o this decision furished in Edward
11 Levi, An Introduction to Legal Reasoning (University of Chicago Press,
1949), as well as equally valuablc background pertaining 1o the decision itself
in Geoffrey TLewis, LordAtkin (Butterworths, 1983; reprinted, Hart
Publishing, 1999) at pp 51-67; sce also Matthew Chapman, Zhe Snail and the
Ginger Beer: The Singular Case of Donoghue v Stevenson (Wildy, Simmonds
& Till Publishing, 2009) and The Juridical Review - Donoghue v Stevenson.
The Paisley Papers (Special Ldition) (2013)). Indeed, the law of negligence
has developed even further since Donoghue. For example, the ITousc of Lords
extended the law of negligence to cover liability for negligent misstatcments
in its path-breaking decision in Hedley Byrne & Co Lid v Heller & Partners
L1d [1964) AC 465 (“IHedley Byrne”). in this rcgard, and several years prior to
the decision of the Housc in Hedley Byrne, Denning I.J (as he then was)
adopted precisely the legal position which was ultimatcly endorsed in Hedley
Byrne itself, but found himsell in a minority in the English Court of Appeal
decision of Candler v Crane, Chrisimas & Co [1951] 2 KB 164 (“Candler v
Crane”). Indeed, Denning LT significantly referred in an extra-legal contexl to

his powerful dissenting judgment in Candler v Cranc as his “most important
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judgment” (see Lord Denning’s “fioreword” to the inaugural volume of the
Denning Law Journal ([1986] Denning LT 1 at pl1)). In the course of
delivering his judgment in that case, Denning LT drew a distinction (at 178)
between “timorous souls who were fearful of allowing a new cause of action”
and “bold spirits who werc ready (o allow it jviz, a new cause of action]| if
justice so required”. Indeed, the ultimate vindication by the House ol Lords in
Hedley Byrne of Denning LI's views in Candler v Crane bears ample
testimony lo the virtucs of the courts being “bold spirits™. And somcthing of
that spirit can be seen in the course of the development of the law of
negligence in countrics wherc English law has been transplanted — as
witnessed, for example, in the decision of this court in Spandeck Engineering
(S} Pte Lid v Defence Science & Technology Agency |2007] 4 SLR(R) 100
(see also generally the valuable survey as well as analysis in David Tan & Goh
Yihan, “The Promise of Universality — The Spandeck Formulation Half a

Deeade on” (2013) 25 SAcLJ 510).

81 The bricfest of summarics of the development of the law of negligence
sel out in the preceding paragraph is but onc illustration not only of the nature
of the courts’ development of the principles of common law and equity, but
also (and more importantly in the contexi of the present appeals) of the fact
{hat the courts will not hesitate (o develop the law in appropriale
circumstances, taking on the naturc of “hold spirits” in those ¢ircumslances
(indeed, Ms Barker hersclf supported this particular point by citing decisions
of this court on the development of the common law i her further written
reply submissions in an attempt (o persuade this courl to adopl a more activist
approach towards the interpretation of Art 12(1); the decisions which she cited
in this regard were Lau Siew Kim v Yeo Guan Chye Terence and another

|2008] 2 SLR(R) 108 and Chandran w/l Subbiah v Dockers Marine Pre Litd
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(Owners af the Ship or Vessel “Tasman Mariner”, third party) |2009]
3 SLR(R) 995). However, in other situations, the courts will neccssarily be
more circumspect. This is especially the case with respect to matters which are
uniquely within the spherc of the legislature. Whilst, for cxample, a court will
not hesitate to interpret a statute, it will not — indeed, cannot — amend or
modify a statute based on its own personal preference or fiat (or cven ils view
of what it thinks the relevant extra-legal considerations should be) because (as
already noled above at |77]) that would be an obvious and unacecptable

usurpation of the legislative function.

82 [Here, we come to the crux of the issue at hand. To permit the court the
power — aver and above ils power of scrulinising legislation pursuant to the
“regsonable classification” test - to declare a statute inconsistent with
Art 12(1) (and, thercfore, unconstitutional under Art 4) becausc the ehject of
that statate is illegitimate would precisely be to confer on the court 4 licence (o
usurp the legislative function in the course of becoming (or at least acting
like) a “mini-legislature . Put another way, only the legislature hus the power
to review ity own legislation and umend legislation accordingly if it is of the
view that this is necessary. I'he courts, in contrast, have no such power - nor

ought they o have such power.

83 Indeed, 1o argue, as the Appellants seemed to do, that the court has the
duty to declare a statute unconstitutional if its object is “illegitimate™ does not
explain the legal basis upon which the courl can find the object v be
illegitimate in the first place. If the argument is that {he object of the statute is
illegitimate because that object is unconstitutional, this would lead lo a
circularity which, ex hypothesi, lacks the requisite cxplanatory as well as
normative power. The courts arc called upon - and ought — to be “bold

spirits”, hut only on appropriate 0ccasions. Put simply, they cannof claim lo
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act as “bold spirits” when they are in fact acting oulside their proper sphere of
Jjurisdiction. This point will become particularly important in the analysis
below — especially in the face of the Appellants’ calls to this court to update
the law on s377A bhased purely on extra-legal arguments which arc
appropriate only in the legislutive sphere. Put simply hut clearly, {0 permit the
court to effectively amend (as opposed to interprel) the law in this ared waould
not only entail the court ucting beyond its jurisdiction, but also permit the
Appellants to obtain by the (judicial) backdoor what they ought to have sought
to obtain by the (legislative) front door.

84 That having been said, an important qualification is in order at this
juncture. The important qualification is this: (o the extent {that there arc serfous
Aaws with regard to the intelligibility of the differentia embodicd in a slatute
and/or a clear disconnect between that differentia and the purpose and object
of the statute, the court will hold that the statute docs not pass legal muster
under Art 12(1). This may be viewed, in substunce at least, as introducing a
limited element of illegitimacy which iy embodied in the “reasonuble
classification” test. However, it is vitally importan to nole that this element of
illegitimacy is not an additional test over and above the “reasonable
classification” lest; it is, instead, no more than an application of (he
“veasonable classification” fesi. The only legal lest for the purposes of
Art 12(1) is the “rcasonable classification” test, and it is important (o note that
in applying this test, the court would be applying a legal test that is not based
on extra-legal considerations, but rather, one that is clearly within its remil us

a court of law (as opposed 1o acting as if it were a “mini-legislature”).

85 Put simply, in determining the constitutionality of an impugned statute
under Art 12(1), there are no legal standards which can guide the court in

ascertaining whether the object of that statule is illegitimate. In the nature of
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things, any purported standards would be extra-legal in nature. This brings us
back to the point just made — that the legislature is the appropriate forum lo
canvass the issuc of whether or not (he object of a particular statute is
illegitimate because the extra-legal standards pertinent to such an issue would

be quintessentially within the sphere of legislative review.

86 At this juncture, we notc (as mentioned abovc at [76]) that
Mr Abdullah was preparced (albeil only by way of a fallback position) to
endorsc the test in Wednesbury. This particular test is premised on the concepl
of unreasonableness. Whilst it does constitute a legal standard, it is not, in our
view, an appropriatc legal standard in the context of a challenge to the
constitutionality of a statute. Morc importantly, even if the concept of
unreasonableness laid down in Wednesbury were applicable, it would not aid
{his court inasmuch as thc present constitulional challenge to s377A is
premised on extra-legal arguments which, as we have already noted, arc
quintessentially within the purview of the legislature. Tt also bears reitcrating
what has just been alluded to above at [84] — viz, that in situations of extreme
illogicality and/or incoherence, the statute concerned would probably rof be
able to pass legal muster under one or both limbs of the “reasonable
classification” test in any event. Indecd, in such situations, the statutc might
possibly inltinge other Articles of the Singapore Constitution as well (¢f also

Lim Meng Suang at {1106]).

87 We note that Ms Barkcr cited Report of the Constitutional Commission
1966 (27 August 1966) (“the 1966 Repor(™), the report of the constitutional
commission chaired by the then Chief Justice Wee Chong Jin, to butlress her
argument that Art 12¢/) ought to be invoked by this court (via a declaration of
s 377A’s unconslitutionality) in order to cnsure that the Appellants were

accotded equality before the law. In particular, Ms Barker referred to para 32
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of the 1966 Report, which dealt with Art§ of the then Constitution of
Malaysia (the cquivalent of Singapore’s present Art 12) and which stated as

follows:

We decal now with Article 8 of the present Constitution of
Malaysia. Having regard to our Terms of Reference, our
recommendations on the form and substance that this Article
should take and contain will constitute the very core of our
views on the whole problem of minerity rights in Singapore. In
the first place we deem it essential that the prinaple of equalily before
the: lenw and equal protection of the law for all persons should be
clearly and calegorically laid down. Secondly, it should be no
less clearly and categorically laid down that there shall be
no_discrimination in any law or in the effect of any law,
except as expressly authorised by the Constitution, against
any citizen on the ground only of race, religion, place of
birth or descent. Lastly, it should also be clearly and
categorically laid down that there shall be no
discrimination in the administration of any law, except as
expressly authorised by the Constitution, against any person
on the ground only of race, religion, place of birth or
descent. |emphasis added in italics, bold italics and
underlined bold italics]

88 Ms Barker rclied on all the italicised words sct out in the above
quotation to support the argument mentioncd in the preceding paragraph. Tn
our view, (he sentence “In the first place we deem it essential that the principle
of equality belorc the law and equal protection of the law for all persons
should be clearly and categorically laid down” is bul a paraphrase of the
language of Art 12(1) itsclf, and to that cxtent, is clearly declaratory and
aspirational in naturc (see also below at [90]). For the reasons explained above
(ai [73]-[74]), this particular sentence (like the words in Art 12(1)) does not
really sct out any concrete legal principles which can guide the courts, such as
the “reasonable classification” test. Indecd, the “rcasonable classification™ lest
itsell” was formulated by the courts, and it does (as we have cxplained above)
(urnish the courts with particular Jegal principles that give effect (albeit not

fully) to the concept of cquality cmbodied in Art 12(1). Significantly, the last
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two sentences of para 32 of the 1966 Report, which correspond to Art 12¢2),
refer specifically 1o the concept of “discrimination” [emphasis added], albeit
in the context of the proscription of discrimination on specific grounds (a8
opposed 1o a general proscription of discrimination as such). Tndced, that the
specific and applicable principles relating to the right to equality under the
Singapore Constitution are located in Art 12(2) - rather than Art 12(1) - s
confirmed by the following extract from the very nexi paragraph of the 1966
Report (viz, para 33):

We consider, having regard to the multi-racial, multi-cultural,

multi-lingual and multi-religious composttion of the population of

Singapore and of its citizens, that the recornmendations we

have outlined in the preceding paragraph will nol only

form an impregnable shield against racial communalism and

religious bigotry as well as an effective weapon 1o wipe away

any fears the minorities may harbour concerning diseriminalory

treatment but will also lay a firm and lasting foundation on

which to build a democratic, equal and just multi-racial society

in Singapore. ... [emphasis added in italics and bold italics]
Read in its proper context, the reference to “recommendations™ in the extract
just quoted is clearly a reference to the principles embodied in Art 122), and

not Art 12(1).

89 This would be an appropriatc point to tumn 1o a consideration of the
legal relationship between Art 12(1) and Art 12(2).

The legal relationship between Art 12(1) and Art 12¢2)

Art 12(1) and Art 12(2) read inter s¢

90 To recapitulate, the analysis prolfered above at [73]-{74} is that
Art 12¢1) appears to be morc of a declaratory (ay well as aspirational)
statement of principles, as opposed to a sct of specific legal criteria as such.

This is, perhaps, not surprising as Art 12(1) is framed at @ very general level,
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Indecd, as alluded to in the analysis proffcred above, the two limbs of
Art 12(1) are both logically and intuitively attractive, and their content would
not be something that a reasonable and [air-minded person would scriously
controvert. However, it is perhaps precisely because Art 12(1) is framed at
such a general level that it does not furnish the specific legal criteria which can
guide the courts in determining, in specific fact situations, whether a particular
statute violates Art 12. That having been said, it bears reiterating that any
statate mus! novertheless pass (threshold) muster under the “reasonable
classification” test before it can be found to be consistent with Art 12. More
importantly, we cmphasise that what we have just said (about the lack of
specific legal criteria in Art 12(1)) does nor mean that there arc no specific
legal criteria which can guide the court in spccific fact situations. On the
contrary, in addition to the “reasonable classification” fest, Art12(2)
furnishes specific as well as concrete legal criteria which ensurc that any
statute which is discrimingtory within the scope and meaning of Art 12(2)
(and, hence, contravenes the concept of equality embodied in Art 12) will,
pursuant (o Art4, bc void to the cxtent of such contravention and
inconsistency., On a practical level, partics are free to challenge the
constitutionality of a statute under Art 12(1) or Art 12(2) or, indecd, under
both provisions (as was the casc here). The court’s decision on the
constitutionality (or otherwise) of the impugned statule would ultimately

depend on the particular facts and circumstances of the case.

91 Arlicle 12(2) (also set out earlier at {55] above) reads as follows:

(2) Except as expressly authorised by this Constitution,
there shall be no discrimination qgainst citizens of
Singapore on the ground gnly of religion, race, descent or
place of birth in any law or in the appointment to any
office or employment under a public authority or in the
administration of any law relating to the dacguisition,

holding or disposition of property or the establishing or
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carrying on of any trade, business, profession, vocation

or employment. [emphasis added in italics, underlined italics,

bold italics and underlined bold italics]
92 It can immediately be scen that Art 12(2) furnishes specific legal
criteria as to what constitutes discrimination and is therefore prohibited from
a constitutional perspective. In many ways, the approach adopted in Art 12(2)
is more structured and principled compared to the approach under open-cnded
constitutional provisions in some other jurisdictions that place the courts in the
uncnviable position of being (in cffect) “mini-legislatures™ of sorls. It is also
noteworlhy (indeed, crucial, in so far as the present appeals arc concerncd)
that within (he prohibited grounds of discrimination delincated in Art 12(2),
there is no reference to “sex”, “sexual orientation” or “gender”. This is nol
surprising. Not atl Constitutions will be exactly the same. Each Constitution is
supposed to reflect the social mores of the socicty which it emanates {rom. Tt
is true that such social mores can — and oflen will — change over time.
However, there is nothing precluding a legislature from amending the
Constitution accordingly. In the Singapore context, the provision governing

amendment of the Singapore Constitution is Art 5(2), which siates:

A Bill seeking lo amend any provision in this Constitution

shall nol be passed by Parliament unless it has heen

supported on Second and Third Readings by the votes of not

Jess than two-thirds of the tolal number of the elceted

Members of Parliament.
An amendment of the Singapore Constitution is obviously beyond the remit of
our courls. It is nevertheless important to cmphasise that the possibility of
constitutional amendment just referred to furnishes our Parliament with the
necessary flexibility to ensure thar the Singapore Constitution reflects the

prevailing social mures as well as aspirations of Singapore society.
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93 Beforc proceeding to consider some other constitutional provisions in a
comparative context, we ought to briefly addrcss a [urther argument by
Ms Barker based on the fact thai Art 12(2) applics only to citizens of
Singapore. She argued that in contrast, Art 12(1) was framed more broadly to
apply to “fajll persons™ [emphasis added|, and hence (citing the paragraph of
the 1966 Report quoted above at [87]), Art 12(1) ought to be given an
expunsive interpretation that goes beyond the “reasonable classification”™ test
50 as to accotd equal protection to all persons. [However, that brings us back
full circle to the difficulties outlined above (especially al [77]) to the effect
that the courts would then become “mini-legislatures”™. Indeed, the argument
proffered by Ms Barker is a double-edged logal sword inasmuch as if
Art 12(1) could be construed and applicd in the broad manner which she
suggested, why, then, was it necessary 10 promulgate Art 12¢2)? After all,
{aking the broad approach canvassed by Ms Barker, cvery prohibited ground
of discrimination referred to in Art 12(2) would necessarily be subsumed
under Art 12(1) and Art 12(2) would then be rendered redundant. [im any event,
nothing in this particular argument by Ms Barker impacts the respective cases
of not only her clients but also Mr Ravi's client inasmuch as all the Appellants
are citizens of Singapore. Be that as it may, it also bears emphasising that even
though we do not accept Ms Barker’s argument {hat an expansive
interprefation should be given to Art 12(1), this does nof mean that ron-
citizens are without any rights. They have rights under Art 12(1), in that they
can avail themselves of the “reasonable classification™ lest. Indced, it can be
said that this is the general legal position in any event. Tt should also be borne
in miind that non-citizens are also entitled to other specific fundamental rights
under the Singaporc Conslitution, some of which are sct out in the next

paragraph.

49



Lim Meng Suang v AG [2014] SGCA 53

94 Tt is also not — in principle — unfair that citizens of Singapore arc given
further (and entrenched) rights under Art 12(2). Indeed, therc are other
fundamental rights in Pt IV of the Singapore Constitution which only citizens
of Singapore can avail themsclves ol (see, for example, Art 13 in rclation 1o
the prohibition of banishment and the right (o frcedom of movement; Art 14 in
relation to the right of freedom of speech, assembly and association (see also
the decision of this court in Review Publishing Co at [254] and [257}); and
Art 16(1) in relation to rights in respect of education). However, there are also
many other Articles in Pt TV of the Singapore Constitution which (probably
hecause they impact anry person in the most fundamental manner) apply to all
persons (see, for example, Arts 9(1)-9(4) in relation to liberty of the person;
Art 10(1) in relation to the prohibition of slavery and forced labour; Art 11 in
relation to protection against retrospective criminal laws and repeated trials;
and Art 15 in rclation to freedom of religion). In any event, the question of
whether or not mos-citizens should be piven similar rights as citizens of
Singaporc in the present context, whether with respect (o some or all of the
prohibited grounds of discrimination set out jn Art 12(2) (or, albeit less
probably, outside Art 12(2)) is obviously something beyond the remit of the
courts, and, as already mentioned, is in any cvent irrclevant on the facls of the

present appeals.

Comparative constitutional provisions

(1 L

(1) Constitutional provisions which make cxpress reference to “sex’,
“gexual orientation” and/or “gender”™
95 It is instructive, in our view, that in contrast lo Art 12(2), there arc

constitutional provisions from other jurisdictions which expressly prohibit
discrimination on the grounds of “sex", “sexual orientation “or “gender” (or
g

a combination thereof).
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96 Onc cxample is Art 8(2) of the Malaysian Constitation. The material

part of Malaysia’s Art 8 reads as follows:

Equality

8. (1) All persons are cqual before the law and entitled to the
equal protection of the law.

(2) Except as expressly authorized by this Constitution,
there shall be no discrimination against citizens on the ground
only of religion, race, descent, place of birth or gender in any
law or in the appeintment to any office or employment under &
public authority or in the administration of any law relating to
the acquisition, holding or disposition of property or the
establishing or carrying on of any trade, busincss, profession,
vocation or employment.

[emphasts added in italics and bold italics]

97 Turning to the Indian Constitution, which prohibils discrimination on
the grounds of (inter alia) sex, the relevant Articles on the right to equality

read as follows:

Right to equality

14, Equality before law.—Thc State shall not deny to any
person equality before the law or the equal protection of the
laws within the territory of India.

15. Prohibition of discrimination on grounds of religion,
race, caste, sex or place of birth.—(l1) The State shall not
discriminate againsl any citizen on grounds only of religion,
race, caste, sex, place of birth or any of them.

(2) No citizen shall, on grounds only of religion, race, caste,
sex, place of birth or any of them, be subject to any disahbility,
liability, restriction or condition with regard to—

{a) access to shops, public restaurants, hotels and
places of public entertainment; or

(b) the usc of wells, tanks, bathing ghats, roads and
places of public resort maintained wholly or partly out
of State funds or dedicated to the usc of the general
public.
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(3) Nothing in this article shall prevent the State from making
any special provision for women and children.

(4) Nothing in this article or in clause {2) ol article 29 shall
prevent the State from making any special provision for the
advancemenl of any socially and educationally backward
classes of citizens or for the Scheduled Casies and the
Scheduled Tribes.

(5) Nothing in this article or in sub-clause {g) of clause (1) of
article 19 shall prevent the State from making any special
provision, by law, for the advancement of any zocially and
cducationally backward classcs of citizens or for the
Scheduled Castes or the Scheduled Tribes in so far as such
special provisions relate to their admission to educational
institutions including private cducational institutions,
whether aided or unaided by the State, olher than the
minority educational institutions referred to in clause (1) of
arlicle 30,

16. Equality of opportunity in matters of public
employment,—(1) There shall be cquality of opportunity for
all citizens in maliters relating to employment or appointment
o any office under the State.

(2) Ne citizen shall, on grounds only of religion, race, caste,
sex, descent, place of birth, residence or any of them, be
ineligible for, or discriminated against in respect of, any
cmployment or office under the State.

(3} Nothing in this article shall prevent Parliament from
making any law prescribing, in regard to a class or classes of
employment or appointment fo an officc under the
Government of, or any local or other authority within, a State
or Union territory, any requirement as to residence withirt that
State or Unpion territory prior to such employment or
appointment.

(4) Nothing in this article shall prevent the State from making
anty provision for the reservation of appointments or posts in
favour of any backward class of citizens which, in the opinion
of the State, is not adequatcly represented in the scrvices
under the Statlc.

(4A) Nothing in this article shall prevent the State from
making any provision for reservation in matters of promotion,
with consequential seniority, to any class or classes of posts in
the services under the State in favour of the Scheduled Castes
and the Scheduled Tribes which, in the opinion of the State,
are not adequately represented in the services under the
State.
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[emphasis added in italics, bold italics arid underlined bold

italics|
98 Section 15 of the Canadian Charter of Rights and Freedoms likewise

contains an express prohibition of discrimination on the grounds of (inter alia)

“sex”, as follows:

15, (1) Every individual is equal before and under the law and
has the right to the equal protection and equal benefit of the
law without discrimination and, in particular, without
discrimination basced on race, national or ethnic origin, colour,
rcligion, sex, age or mental or physical disability.

(2) Subsection (1) does not preclude amy law, program or
activity that has as its object the amelioration of conditions of
disadvantaged individuals or groups including those that are
disadvaniaged because of race, national or eihnic origin,
colour, religion, sex, age or menial or physical disability.

[emphasis added in bold italics|

99 Finally, to take just one more (and even clearer) itlustration, s 9 of ch 2
of the Constitution of South Africa, which prohibits discrimination on the

grounds of (inter alia) gender, sex and sexual orientation, reads as follows:

9, Equality.—(1) Everyone is equal before the law and has the
right to equal protection and benefit of the law,

(2) Equality includes the full and equal enjoyment of all rights
and freedoms. To promote the achievement of equalily,
legislative and other measures designed to protect or advance
persons, or categories of persons, disadvantaged by unfair
discrimination may be taken,

(3) The statec may not unfairly discriminate direclly or
indirectly against anyone on one or more grounds, including
race, gender, sex, pregnancy, marital status, ethnic or social
origin, colour, sexual orientation, age, disability, religion,
conscience, belief, culture, language and birth.

{4) No person may unfairly discriminate directly or ndirectly
apgainst anyone on one or more grounds in terms of
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subsection (3). National legislation must be cnacted to prevent
or prohilit unfair discrimination.

(5) Discrimination on one or more ol the grounds listed in
subscetion (3) is unfair unless it js established that the
discrimination is fair.

[emphasis added in bold italics)
(2) Open-ended constitutional provisions

100 As mentioned above at |92], therc are, in contrast, other jurisdictions
where the corresponding constitutional provision on the right to cqualily is
open-ended. The paradigm example is the US Constitution in particular, the

Fourteenth Amendment, which reads as follows:

AMENDMENT XIV

SECTION 1.

All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, arc citizens of
the United States and of the State wherein they reside.
No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States: nor shall any State deprive any person
of life, liberty, or property, withoutl due process of law;
nor deny Lo any person within its jurisdiction the equal
protection ol the laws.

101 Tt can be secn that the provision just guoted in the preceding paragraph
is open-cnded inasmuch as it does not contain any equivalent of Art 12(2), Not
surprisingly, therefore, the US coutts (in particular, the US Supreme Court)
have taken the view that diffcrent grounds of discrimination will attract
different levels ol scrutiny, with the legal principles applicable to the different
grounds to be cnunciated and developed through case law. ITad, in fact, the
Fourteenth Amendment (o the US Constitution contained a provision which

was equivalent to our Art 12(2), the position might have been quitc different.
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We pause to obscrve, parenthetically, that an open-ended provision on the
right to equality in a Constitution brings problems and difficulties of its own.
How, for example, is the court to decide which particular ground of
discrimination ought to comc within the ambit of that provision? There is
every danger that the court could end up acting like a “mini-legislature”.
Tndeed, it might have no choice but to do so, excepl, perhaps, in the clearest
instances (which would, ex fypothesi, have the endorsement of at least the
majority of the population in that particular jurisdiction, although there would
be very rcal and practical difficultics in the court’s ability to ascertain the

existence of such endorsement in the first place).

A brief summary of our analysis thus far

102 A brief summary at this juncture is apposite, but it should be read and

understood in conjunction with the detailed analysis proflered above:

(a) The “reasonable classification” test is the applicable tesl in
Singapore for detenmining the constitutionality of a stalule under
Art 12(1). It is a threshold lest inasmuch as a failure to satisfy it (by
satisfying both Limb (1) and Limb (b) of the test) will resull in the
statute concerned being rendered void without the court even having lo
directly engage the concept of equality as such. This is because the
statute concerned would be so illogical and/or incoherent that, ex
Iypothesi, il cannot possibly even begin lo satisfy the concept of
cquality cmbodied in Art 12(1). Te that extent, the “rcasonable
classification” test contains substantive elements which impact the

conceplt of equality itself.

(b) Article 12(1) is more declaratory and aspirational in nature.

However, as stated at sub-para (a) above, any statutc which does not
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satisly the “reasomable classification” test will neccssarily be in

coniravention of Arl 12(1).

(<) To the extent that both limbs of the “reasonable classification”
test cmbody the requirements of logic and/or coherence, it can be said
that a statutc is illegitimate if and to the extenl that cither or both of
these requirements is mof satisfied because the statule fails to pass
muster under one or both of the limbs of the “reasonable classification”™
{est. lor the avoidance ol doubt, it should be emphasised that there is
no further test ol illegitimacy (vis-G-vis the object of the impugned

statute) for the detailed reasons set oul in this judgment.

(d) Article 12¢2) prohibits specific grounds of discrimination,
which arc the only grounds of discrimination that are proscribed under
the Singapore Constitution. Any discrimination (albeit only} on any of
the grounds stated in Art 12(2) will render the statule concerned void
pursuant (o0 Art4 to the extent ol the inconsistency with Art 12(2).
Article 12(2) sets out a structured and principled approach to the right
1o ecquality, as compared to constitutional provisions in other
jurisdictions which arc more open-ended and which might thercfore
vest too much “legislative™ power in the courts. Although only specilic
grounds of discrimination are prohibited under Art 12(2), the neccssary
{lexibility 1o include additional prohibited grounds of discrimination
exisls inasmuch as Art 12(2) can be amended by the Singapore
Parliament (pursuant to Art 5 of the Singapore Constitution) in order to
reflect the prevailing social mores as well as aspirations of Singapore
society al any given point in time. Whilst Art 12(2) applies only to

cilizens of Sinpapore, non-citizens arc nevertheless still accorded
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protection under Art 12(1) pursuant to the “rcasonable classification”

lest.

103 Let us now turn to apply the principles set out above to the facts of the

present appeals.

Our decision on whether s 3774 violates Art 12(1)
Qur approach

104  As already mentioned earlier, the “reasonable classification” tcst must
necessarily be the first legal port of call. This court must also consider whother
or nol the facts of the present appeals fall (more specifically) within Art 12¢2).
However, before proceeding to examine thesc two issucs, there is a significant
preliminary issue that needs to be considered: is therc (as the Respondent
argucs and, not surprisingly, the Appcilants rcfute) a presumption of
constitulionality where s377A is concerned, given the fact that il was
promulgated during colonial times when, ex hypothesi, there was (at least

literally speaking) no Constitution in existence in Singapore?

Is there a presumption of constitutionality?

105  As alluded to above, the Appeliants argue that the Respondent cannot
rely on a presumption of constitutionality in so far as the legal status of's 377A
is concerned. In particular, they point o the fact that s 377A was enacted at a
point in time when there was no Constitution in existence in Singapore. In
doing so, they draw a distinction between jaws cnacled before Singaporc
became an independent sovereign State on 9 August 1965 (“pre-lndependence

Jaws™) and laws enacted thereafter (“post-independence laws™).
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106  'The difficulty with the aforcsaid distinction is thal whilst there was
(literally speaking) no Constitution in existence in Singapore at the time pre-
Independence laws were promulgated, these JTaws nevertheless constitute part
of the corpus of Singapore law. [n this regard, Art 162 of the Singapore
Constitution (“Art 162™), which provides for the continuation of existing laws,

might be usefully noted:

Existing laws

162. Subject to this Article, all existing laws shall continue

in force on and after the commencement of this Constitution

and all laws which have not been brought into force by the

date of the commencement of this Constitution may, subject

as aforesaid, be brought inte force on or after its

commencement, but all such laws shall, subject to this

Article, be construed as (rom the commencement of this

Constitution  with  such  modifications,  adaptations,

qualifications and cxceptions as may be necessary lo bring

them into conformity with this Constitution.
Tooked at in this light, it is difficult to regard pre-Independence laws as being
somehow “inferior” to post-Independence laws inasmuch as the former were
promulgated during colonial times, Whilst therc was some discussion as 1o
whether or not Art 162 had a substantive (as opposcd to 4 mercly technical
(including linguistic)) effect in so far as the words “moditications, adaptations,
qualifications and exceptions” were concerned, this does not detract from the
facl that pre-Independence laws do in fact constitule part of the corpus of
Singapore law. If any of these laws js alleged to be unconstitutional, that will
have to be detcrmined (as in the present appeals) by the courts in accordance

with the relevant constitutional rules and principles.

107  Mr Abdullah accepted (correctly, in our view) that whilst the
presumption of constitutionality ought to still operate even in rejation to pre-

Independence laws, the presumption might not, in the nature of things, operate
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as strongly as it would compared to post-Independence laws (which would
necessarily have been promulgated in the context of, infer alia, an clected
legislature which, it can be assumed, would have fully considered all views
before enacting the (post-Tndependence) laws concerned). As mentioned in the
preceding paragraph, it would, in our view, be too artificial and too extreme to
discard the presumption of constitutionality altogether in so far as pre-
Independence laws are concerncd. The approach advocated by Mr Abdullah
represenls a viable middle-ground which avoids throwing out the baby
{ogether with the bathwater. Indeed, when viewed from a practical
perspective, the court, in applying the presumption of constitutionality, will
always have regard to all the circumslances of the case (inctuding both the

relevant text as well as the context of the statule concerned).

108 To summarise, whilst the presumption of constitutionality applics in
{he contexi of the present appeals, this is subject to the precise facts and
circumstances which we shall be considering in due course. Let us now tutn to

the application of the “reasonable classification” test to s 377A.

Application of the "reasonable classificution “testto s 3774

109 As mentioncd earlier at (inter alig) [60] above, thc “reasonable
classification” test comprises two limbs, both of which must be satisficd
before the test is satisfied. To recapitulate (albeit in the bricfest of terms),
Limb (a) requires the classification prescribed by the statute concerned o be
founded on un intclligible differentia, while Limb (b) requires & rational
relation between that differentia and the object sought to be achicved by the

statule.
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(1) Js the classification prescribed by s377A based on an intelligible
differentia?

110 As already noted above (at [23})), the Judge held in Lim Meng Suang
that it was clear that the classification prescribed by s 377A was based on an
intelligible differentia inasmuch as there was little difficulty in determining
who fell within and without the provision. In his view (see Lim Meng Suang al
[47}-148]):

47 The First Limb requires that the classification
prescribed by the impugned legislation must bhe based on an
intelligible differentia. “Intelligible” means something that may
be understood or is capable of being apprchended by the
intelleet or understanding, as opposed to by the scnses.
“Differentia” is used in the sense of a distinguishing mark or
character, some aliribute or feature by which one is
distinguished from all others, Scientifically, one talks of an
atfribute by which a species is distinguished from all other
specics of the same gerus.

48 Applying this to the present case, it is guite clear that
the classification prescribed by s377A - wiz, male
homosexuals or bisexual males who perform acts of “gross
indecency” on another male — is hased on an intelligible
differentia. It is also clear from the differentia in s 377A that
the section excludes male-female acts and female-female acts,
There is little difficulty identifying whe falls within this
classification and who does not. The Court of Appeal seemed
to say as much in Tan Eng Hong [fstanding)] at 1125]-[126}. In
my view, the First Limb is satisfied and few can cavil with this
conclusion.

111 We agree with the Judge and his reasoning as set out in the preceding
paragraph. Indeed, the intense controversy surrounding the debate on s 377A
in the cxtra-legal sphere in general and during the parliamentary debates in
October 2007 on proposed changes to the revised edition of the Penal Code
then in force (ie, the Penal Code (Cap 224, 1985 Rev Ed) (“the 1985 Penal
Code™) in particular demonstrate that the differcntia embodied in s 3774,
whilst confroversial, is not unintelligible. Put simply, if the very clements of

s 377A were illogical and/or incoherent to begin with, there would have been
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no basis upon which the parties on each side of this cavernous divide could
have joined issue in the first place. Indeed, the controversy relates more to
extra-legal arguments that are relevant to the debate as well as the decision in
the fegislative sphere (on whether s 377A should be retained in our statute

books or repealed).

112 MrRavi arpued that the dilfercntia embodicd in s 377A was not
intelligible because it was discriminatory inasmuch as it discriminated
between male homosexuals on the one hand and female homoscxuals on the
other. He also utilised (as did Ms Barker), in oral arguments, the analogy of'a

law banning all women from driving on the roads.

113 With respect, Mr Ravi has conflated the “reasonable classification” test
(in particular, the first limb thereof, which is the focus of the present analysis)
on the one hand and the issue of whether or not there has been discrimination
on the other. Put simply, the latter issuc (viz, whether or not there has been
discrimination) has been merged with the first limb of the “reasonable
classification” test. It will be recalled that the “reasonable classification” test is
only a threshold test (sec above at, infer alia, [611-[62]). As we have alrcady
cxplained, this does not mean that the test is merely technical or mechanistic;
instead, it does, to some extent, impact the concept ol equality in Art 12 itsclf
(see above at [62] and [71]). Indeed, the “reasonable classification” test, n
embodying the requirements of logic and/or coherence, also introduces (1o that
cxtent) a limited element of Jegitimacy, although it has been cmphasised above
(at |841-[85]) that there is no further test of illegitimacy (vis-@-vis the object of
the impugned stalutc) as such. Looked at in this light, the diffcrentia embodied
in s377A is both logical and cohcrent. Mr Ravi obviously begs to di [fer.
However, this difference in view is premised on substantive criteria that lie

outside the scope of the “reasonable classification” test altogether. In the
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Singapore context, these substantive criteria lie, instead, within the purview of
Art 12¢2) (sec above at [92]). Put simply, contrary to what Mr Ravi appeared
to suggest, the “reasonable classification test” is nof the only (and definitive)
test for determining whether the right to equality under Art 12 as a whole has
been violated. This is because even if an impugned statute passcs legal muster
under the “reasonable classification” test for the purposes of Art 12(1), it will
also have to pass legal muster under Art 12(2). As we shall show below (at
|1811-[182]), s377A not only passes legal muster under the “rcasonable
classification” test, but also does not run foul of Art 12(2) for the simple
reason that Art 12(2) does rnor address or cncompass the subject matter of

5 377A.

114  Similar reasoning to that set out in the preceding paragraph would
apply 1o Mr Ravi’s and Ms Barker’s arguments (by analogy) with respect o a
law which bans all women from driving on the roads. We would obscrve,
parenthetically, that, in any event, such a law is an extreme provision which
would probably not be enacted by a reasonable Parliament in the Singapore
context. That having been said, anything is, of course, possible. Should such a
law indced be passed by the Singapore Parliament, there would, in our view,
be at least an arguable case thal that law would not pass legal muster under the
“veasonable classification” test. The diffcrentia embodied in that law might,
arguably, be illogical and/or incoherent for the purposes of the first limb (ie,
Limb (a)) of the “rcasonable classification” test. Further, as pointed out above,
there is also a second Hmb (fe, Limb (b)) of the “reasonable classification™ lest
which must be satisfied, Limb (a) and Limb (b) being conseculive and
cumulative aspecls of the test. Looked at in this light, it is at least arpuable that
there might nof be a rational relalion between the differentia embodied in the

aforementioned law on the onc hand and the purpose and object of that law on
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the other — unless the purposc and object of that law is precisely to ban all
women from driving. However, if that is indeed the casc, we would come back
full circle, so to speak, to the issue (just mentioned) of whether or not the
differentia (as identified under the first limb ol the “rcasonable classification”
test) is illogical and/or incoherent. No such circularity arises on the facts of the

present appeals.

115 We turn now to the next (and closely-related) issue of whether or not
the second limb of the “reasonable classification” test has been satislied on the
facts of the presenl appcals, viz, is there a rational relation between the

dilTerentia embodied in s 377A and the purposc and object of that provision?

(2)  Is therc a rational rclation between the dilferentia embodied in s 377A
and the purposc and object of the provision?

{A) WIIAT IS THE PURPOSE AND OBJIECT OF § 377A%

116  Although this particular question of the purposc and object of 5 377A
did not appear to pose a problem in the court below and, indeed, betore this
court (at least for the initial part of the parties’ oral submissions), it does not —

for the reasons sct out below - admit of that clear an answer.

] THE ENCGLISH ORIGINS OF § 3774

117 Section 377A is based on s 11 of the Criminal Law Amendment Act
1885 (c 69) (UK) (“the 1885 UK Act”), which js morc commonly known as
“the Labouchcre Amendment” (as it was introduced by Mr Henry
Labouchere). This court has, in Tan Eng Hong (standing), dealt with the
historical backdrop to both the UK and the local positions in somc detail.
Sulfice it to state that the precise origins of s 11 of the 1885 UK Act (“the UK

s 11%) are none too clear - a point also acknowledged by the Judge in the court
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below (see Lim Meng Suang at [641). Put briefly, the UK s 11 was introduced
at, literally, the eleventh hour, and had nothing to do with the main thrust of
the 1885 UK Act itself, Tt is therefore not surprising that there was no debate
in the UK Parliament on this parlicular provision before enacting it. This
mercly adds 1o the mystery surrounding its origins and, more importantly, its

purpose and object.

(1) THE INTRODUCTION OF 8 3774 INTQ THE STRAITS SETTLEMENTS IN {938

118  What, then, of s 377A? Although it was (as already mentioned) based
on the UK s 11, it was introduced into our Penal Code only in 1938 — some
53 years after the inception of its original counterpart in the UK. The UK 5 11
was introduced into the Straits Setticments in the form of s 377A of the Penal
Code (Cap 20, 1936 Rev Ed) (“the 1936 Penal Codc™) via $ 3 of the Penal
Code (Amendment) Ordinance 1938 (No 12 of 1938) (“the 1938 Penal Code
Amendment Ordinance™). Whilst an immediatc response  might,
notwilhstanding the substantial lapse of time just referred to, be to assume that
(he purpose and object of s 377A was the same as that of the UK s 11, an
cqually immediate problem is that the purpose and object of the latter
provision was unclear to begin with. In this last-menlioned regard, it appears
that it has merely been assumed that the purpose and object of the UK s 11
was coterminous with the general language contained therein, This is not the
most enlightened of approaches in so far as ascertaining the purposc and
object ol a statutory provision is concerned, but it might, in the circumstances,
have been the only viable way forward. That having been said, it does not
logically follow that the purpose and object of s 3774 would necessarily he the
same as that of the UK s 11 — especially when we take into account the fact

(already mentioned) that s 3774 was enacted some 53 years after the latier
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provision. Unforlunately, what objective evidence we have on the purpose and

objcct of s 377A is itself unclear. Let us elaborate.

(JH)  THE ATTORNEY-GENERAL'S SPEICH BEFORE THE STRAITS SETTLEMENTS
LEGISLATIVE COUNCIL

119 ‘The starting point is the following briel paragraph by the then
Attorney-General, Mr C G Howell (“Mr Howell”), in his speech when
introducing the Penal Code (Amendment) Bill 1938 (“the 1938 Penal Code
Amendment Bill”) in the Straits Settlements Legislative Council (that 131}l was
later enacted as the 1938 Penal Code Amendment Ordinance). Mr Howell
stated as follows (see Proceedings of the Legislaiive Council of the Sirails

Settlements (“Proceedings™) (13 June 1938) at p B49):

With regard to clause 4 [later enacted as s 3 of the 1938 Penal
Code Amendment Ordinance, which introduced s 377A into
our Penal Code] it is unfortunately the case that acts of the
nature described have been brought to notice. As the law now
stunds, such acts can only be dealt with, if at all, under the
Miner Offences Ordinance, and then only if comimitted in
public. Punishment under the Ordinance is inadequate
and the chances of detection are small. It iz desired,
therefore, to strengthen the law and to bring_ it into line
with the English Criminal Law, from which this clause is
taken, gnd the law of vgrious other parts of the Colonial
Empire of which it is only necessary to mention Hong Kong
and Gibraltar where conditions dare somewhat similar to
our own. [emphasis added in italics, hold italics and
underlined bold italics]

120 Whilst Mr Howell’s statement (as quoted in the preceding paragraph)
is brief, it is (as we shall see) extremely cryptic. It is, in fact, pregnant with
meaning, and (as we shall claborate upon below) the difficulty lies in
ascertaining the precise meaning which Mr Howell intended, Before
proceeding to do so, it is appropriate to set oul other historical documentation
which might be of relevance to the present inquiry inte the purpose and object

of s 377A.
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(Iv)  Tir OBJECTS AND REASONS ACCOMPANYING  THE 1938 PENAL (QDE
AMENDMENT BILL

121 We tum, first, to the “Objects and Reasons™ which accompanied the
1938 Penal Code Amendment Bill (“the Objects and Reasons™). The material
part of the Objects and Reasons rcads as follows (see Proceedings (25 April
1938)at p C81):

Clause 4 introduces a new scction based on section 11 of the
Criminal Law Amendment Act 1885 (48 and 49 Vict. ¢. 69). The
section mukes punishable acts of gross indecency between
male persons which do not amount to an unnatural
offence within the meaning of section 377 of the [1936
Penal] Code. jemphasis added in italics, bold italics and
underlined bold ilalics]

(¥F) TMPORTANT QUESTIONS RAISED

122 At this particular juncturc, an extremely important point should be
noted: whilst My Howell referred to the need to supplement the Minor
Offences Ordinance 1906 (No 13 of 1906) (“the 1906 Minor Offcnces
Ordinance™) in his speech to the Strails Settlements Legislative Council (see
above at [119]), the Objects and Rcasons referred, instead, lo the need fo
supplement s 377 of the 1936 Penal Code. (For ease of discussion, we shall
hereafter use the torm “s 3777 to denote not only s 377 of the 1936 Penal
Code, but also, where appropriate to the context, ils successor provisions up to
the time s377 of the 1985 Penal Code was repealed by the Singapore
Parliament via the Penal Code (Amendment) Act 2007 (Act 51 of 2007) (“the
2007 Penal Code Amendment Act”).) Why are therc references to different
statutes? More importantly, is there an inconsistency, or is the inconsislency
mote apparent than real? On a rclated note, borth Mr Howell's speech to the
Strails Scttlements Legislative Council (referred to hereafter as “Mr flowell’s
TLegislative Council specch” where appropriate 1o the context) as well as the

Objects and Reasons referred to the fact thal s 377 A was based on English law
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(ie, the UK s 11). What is the significance, if any, of this last-mentioned
yeference to English law? Before attempting to answer these questions, we
shall continue to set out the rest of the historical documentation that might be

relevant to the present inquiry.

(VI}  OTHER RELEVANT HISTORICAL DOCUMENTATION
(a) Colonial Office correspondence

123 There is Colonial Office correspondence relaling to the 1938 Penal
Code Amendment Ordinance, which was sent afier the enactment of that
Ordinance (the Ordinance was asscnted to by the Governor and Commander-
in-Chief on 2 July 1938 and came into cffect on 8 July 1938). The first piece
of correspondence (from the UK Public Record Office, Colonial Office
Series 273) is a cover letter dated 13 July 1938 from the Deputy of the
Governor of the Straits Settlements, the material part of which reads as
follows:
Sir,

I have the honour to forward herewith Ordinance No.12 of
1938, entitled “An Ordinance to amend the Penal Code
(Chapter 20 of the Revised Edition)', together with the
Attorney-General’s certificate and report on the Ordinanee.

|emphasis added in italics and bold italics]

124  Whal is interesting in the aforesaid cover letter is the reference fo the
cnclosed “report” |emphasis added], which was entitled “Report on an
Ordinance to amend the Penal Code (Chapter 20 of the Revised Edition).
(No. 12 of 1938)" and dated 21 June 1938 (“the June 1938 Report”). The
relevant part of thal report (relating to the introduction of s 377A) reads as

follows:
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Section 3 fol the 1938 Pcnal Code Amendment Ordinance|
introduces a new section based on section 11 of the Criminal
Law Amendment Act 1885 (48 and 49 Vict. ¢. 69). The section
makes punishable acts of gross indecency between male
persons which do not amount to an unnatural affence
within the meaning of section 377 of the [1936 Penal]

Code. jemphasis added in italics, bold italics and underlined

bold italics|
It will be noticed that the extract just quoted is virtually identical to the
relevant part of the Objects and Reasons sct out above (at {121]), and is,
correspondingly, different from Mr Howell’s Legislative Council spcech
(which refers, instead, to the need to supplement the 1906 Minor Offences

COrdinance),

(b) Annual Reports on the Organisation and Administration of the Straits
Seftlements Police and on the State of Crime

125  Of possible rclevance, loo, are some extracls from the Annual Report
on the Organisation and Administration of the Straits Settlements Police und
on the Siate of Crime (“the Annual Reporf”) for the years 1936 to 1938, In
particular, reference may be made 1o the dmnual Report for the year 1936 at

para 40, where it is stated as follows:

Prostitutes are no longer to be found soliciting in numbers on
street parades; they find it more profitable to go to amusement
parks, cafes, dancing places and, generally speaking, no
exception can be taken to their behaviour. Singapore, o port
and a town combined, is not free from the very low type of
prostitute. The lewd activities of these have been sternly
suppressed, Male prostitution was also kept in check, as
and when encountered. [cmphasis added in italics and bold
italics]

126  Reference may also be made (o the Annual Report for the year 1937 at

para 36 as well as paras 38-39, wherc it is stated thus:
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Public Morals

36. The Police took action to suppress the old type of
brothel (a keeper and several women) and have prevented as
far as it has been possible the establishment of the new type-
two or more women living on or available at premiscs rented
for the purpose of prostitution.

Soliciing in public was kept in check, a difficull and
unpleasant type of work and one requiring ceaseless
supervision. ...

38. The fact that the Police are not the deciding authorities
in matters of public morals is often overlooked. The duty of
the Police is to suppress offences. Offences against public
decency are defined in the laws of the land. The presence of
prostitutes on the streets is no offence. An offence is
commitied only if @ woman persistently solicits to the
annoyance of a member of the public. The public have not
yet come forward to glve evidence that she does szo. It
would seem that in Singapore the concourae of East and West
is alone responsible for such publicity as has been given to a
gtate of affairs similar to that in Europe, where it passes
almost unnoliced.

39, Widespread existence of male prostitution was
discovered and reported to the Government whose orders
have been carried out.

A cerlain amouni of criticism based probably upon too little
knowledge of the actual facls, has been expressed against d
policy the object of which is to stamp out this euvil. Sodomy is
penal offence; its danger to adolescents is obvious;
obvious too, is the danger of bluckmail, the demoralising
effect on_disciplined forces and on @ mixed community
which looks to the Government for wholesome governing.

[cmphasis added in italics, bold italics and underlined bold
ilalics]
127  Finally, reference may be made 1o the Annual Report lor the year 1938

at paras 45—48, which read as follows:

Pusric MORALS

45, The duty of the Police in safeguarding public morals is
limited to enforcing the law. The slightest deviation from such
a policy, in this matter more than in any other, wotild lead to

69



Lim Meng Suang v AG [2014] SGCA 53

the risk of very serious persecution or connivance. The law of
the Colony is based on the law of the United Kingdom, and
that human nature is not subject to climatic variations is well
proved by a visit 1o, for instance, Jermyn Street, the dock area
of Southampton, or street corners at Woolwich or Sandhurst
at the recognised hours. The only difference is to be found in
the text of the law in the words “persistently” solicits. The
courts have to be satisfied on this point by evidence
independent of the Police. This evidence has not been
forthcoming in the city of Singapore.

46, Action against the local brothels-2 women living
together-was continued, but rapid changes of addresses and
fines of 81 make matters difficult.

47. Action was taken against pimps and traffickers
whenever cvidence was forthcoming,

48. Male prostitution and other forms of beastliness
were stamped out as and when opportunity occurred.

jernphasis added in italics and bold italics]
(VII}  ANALYSIS OF AND DECISION ON THE PURPOSE AND ORIECT OF § 3774

128  Let us now return to the important questions posed above (at |122]) as
they impact directly and significantly on the crucial inquiry at hand, viz, the
purpose and object of s 377A. This relates to the application of Limb (b) of the

“reasonablc classification™ 1esl.

120 It will be recalled that one key difficulty lies in the fact that Mr Howell
referred (o the need to supplement the 1906 Minor Offences Ordinance in his
speech to the Straits Settlements Legislative Council (sce above at [119]),
whereas both the Objects and Reasons as well as the June 1938 Report
referred to the need to supplement 5377 (see above at [121] and [124],

respectively).

130 In so far as the 1906 Minor Offences Ordinance was concemed, the

relevant provision was s 23 thereof (s 23”), which read as follows:
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Any person who is found drunk and incapable of taking care
of himself, or is guilty of any riotous, disorderly or indecent
behaviour, or of persistently soliciting or importuning for
immoral purposes in any public road or in any public place
or place of public amusement or resort, or in the immediate
vicinity of any Court or of any public office or police stalion or
place of worship, shall be liable to a fine not exceeding twenty
dollars, or to imprisonment for a term which may extend io
fourlcen days, and on a sceond or subsequent conviction to a
fine not exceeding fifty dollars or to imprisonment for a term
which may extend to three months. [emphasis added in italics,
bold italics and underlined bold italics]

131 Counsel for all the Appetlants relied heavily on the fact that Mr Howell
referred to the 1906 Minor Offences Ordinance to arguc that s 377A was
cnacted in order to combat the problem of male prostitution. On their
argument, applying s 377A to categories oulside the narrow catcgory just
mentioned (viz, male prostitution) would be over-inclusive and, hence,
unconstitutional. In particular, Ms Barker pointed to the words “persisiently
soliciting or importuning for immoral purposes” in 23 as evincing an
intention on the part of the Straits Settlements Legislative Council that s 377A
(dealing as it did with male-lo-male conduet) should cover the social as well
as public ill of male prostitution. Whilst we see some force in this particular

argument, therc are at least two difficulties with it. T.ct us elaborate.

132 The first difficulty relates to the fact that s 23 contains not only the
phrasc “persistently soliciting or importuning for immoral purposes”, but also
the (more general) phrasc “guilty of any ... indecent behaviour” {emphasis
added]. That these (wo plirases sct oul fwo separate and distinct limbs of the
offence under 5 23 is clear, and is confirmed by the [(act that these two limbs
presently cxist as two separate and distinct sections (viz, 19 and s 20,
respectively) of the Misccllaneous Offences (Public Order and Nuisance) Act
{Cap 184, 1997 Rev Ed), the current equivalent of the 1906 Minor Offences

Ordinance. This first difficulty in fact leads us to ihe second difficully, to
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which it is (as we shall sce in a moment) closcly related. This second difficully
lies in the facl that both the Objects and Reasons as well as the June 1938
Report did not refer to the need to supplement the 1906 Minor Offences
Ordinance at all, but referred instead to the need to supplement s 377.

Section 377 as it stood in 1938 read as follows:

Unnatural offences

377. Whoever voluntarily has carnal intercourse against the
order of nature with any man, woman or animal, shall be
punished with penal servitude for life, or with imprisonment of
either description for a term which may extend to ten years,
and shall also be liable to fine or to whipping.

Explanation.—Penetration is sufficient to constitute the carnal

intercourse necessary to the offence described in this scction.
133 This (apparently) alternative purposc and object of s 377A (ie, to
supplement s 377) is significant because it is consistent with the other (and
more general) limb of §23 (which, it will be recalled, relates to the
proscription of, inter alia, “indecent behaviour”), Indeed, this particalar limb
of 523 was broader than s 377 inasmuch as it covered “indecent behaviour”
(hat included but was not confined to anal and/or oral scx (hercafter re ferred to
as “penetrative sex™); howevcr, it was confined to public conduct. Ilence,
s 377A, which would also cover “grossly indecent™ acts between malcs in
private, would apply to situations which were outside the purview of s 23.1U13
also important to note that s 377A would simultaneously supplement s 377
inasmuch as s 3774 would (like s 23) cover even “grossly indecent” acls
which fell short of penetrative sex. I should be pointed out, at this juncture,
that it follows that s 377A would necessarily cover acls of penetrative sex as
well. Any other interpretation would be illogical since it cannot be denied that
acts of penelrative sex constitule the most serious instances of the possible acts

of “gross indecency”.
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134 As just mentioned, s 377A broadened the scupe hitherto covered by
5377 to cover not only penctrative sex but also other (less serious) acts of
“arosy indecency” committed between males. However, we would cxpect that
prior to our Parliament’s repeal of s 377 via the 2007 Penal Code Amendment
Acl, where acts of penetrative sex were involved, the accused would probably
have been charped under s377 as that section imposed a heavier penalty
(compared to s 377A), although the Prosccution would also have had the
option of charging the accused under s 377A instead. This is nol surprising
because, as we have just observed, acts of penetrative sex are the most serious
insiances of the possible acts of “gross indecency”. Now that s 377 has becn
repealed, there is no reason in principle why a charge under s 377A cannot be
brought in a situation involving acts of penetrative sex between two males
(which, as we have already noted, would, ex hypothesi, fall within the
definition of “any act of gross indecency” within the meaning ol s 377A). We
note, however, that the current policy (as declared during the October 2007
parliamentary debates mentioned at [111] above) is for the Proseculion to
generally not charge accused persons under s 377A, so the point just referred
to is - in the practical context at least — merely academic. [t is, nevertheless, an
important point to make in the context of the present appeals, particularly in
the light of the further written submissions which Ms Barker tendercd on

hehalf of her clients (and which are dealt with below at [144]).

135  Returning to the comparison belween s 377A and 523, 8 377A was, as
we mentioned above at [133], broader in scope than s 23 inasmuch as s 377A
covercd “grossly indecent™ acts between males in private as well. Such an
analysis would explain why Mr ITowell referred to the necd to supplement the
1906 Minor Offences Ordinance in his speech o the Straits Setllements

Legislative Council (see above at [119]), and is in [act supported by the
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reference by Mr Howell himself (in the same speech) 1o the need to capture
acts which were committed in privare as well (which acts, he pointed out,
wetc not caplured by the 1906 Minor Offences Ordinance as s 23 only covered
acts committed in public). It would also explain why Mr Howcll further
referred (as, indeed, did the Objects and Reasons as well as the June 1938
Report) o the fact that s 377A was based on English law — spectfically, on the
UK s 11, which (despite the lack of clarity as to its precise origins) has always

been perceived as a provision having general application.

136 We think that the analysis just sel out is the most persuasive because it
resolves what appears (o be an inconsistency (or even a contradiction) between
Mr Howell’s Legislative Council speech (scc above at |119]) on the one hand
and the Objects and Reasons as well as the Junc 1938 Report (see above at
[121] and [124], respectively) on the other. But, il that be (he case (e, if
s 377A was indced meant to supplement s 377), it would then follow that
s 377A itsclf ought to be given the same general application as s 377, and —
contrary to the Appellants’ argument — should not be confined only to male

prostitulion.

137  That s 377 was intcnded (o be of general application is clear from the
language as well as the historical context of that provision. The language itself
is self-explanatory. In so far as the historical context of ¥ 377 is concerned, it
consisted (originally) of two provisions which were worded quitc differently.
They were clauses 361 and 362 of the original drafl Indian Penal Code
submitled by the then Indian Law Commission (headed by Lord Macaulay) to
the then Governor-General of India in Couneil, Lord Auckland, in 1837. These

clauses rcad as {ollows:
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OF UNNATURAL OFFENCES

361, Whoever, intending to gratify unnatural lust, touches,
for that purpose, any person, or any animal, or iz by his own
consent touched by any person, for ihe purpose of gratifying
unnatural lust, shall be punished with imprisonment of either
deseription for a term which may extend to fourteen years and
must not be less than two years, and shall also be liable to
fine.

362, Whoever, intending to gralify unnatural lust, touches for
that purpose amy person without that person’s free and
intelligent consent, shall be punished with imprisonment of
cither description for a term which may extend to life and
must not be less than scven years, and shall also be liable to
fine.

138  That the clauses just quoted in the preceding paragraph (as well as the
“guccessor” provision cmbodied in s 377) were intended not only to be of
general application, but afso (and more importanily) to enforce societal
morality is clearly evidenced in no unceriain ferms hy the Jollowing
observations of the then Indian Law Commission (see A Penal Code prepuared
by the Indian Law Commissioners, and published by command of the
Governor General of India in Council (Pclham Richardsen, 1838, reprinted
(rom the Caleutta [dition and reprinted (in tum) by The Lawbook Exchange,
Ltd, 2002) at p 117 (also reprinted as Introductory Report upon the Indian
Penal Code in The Works of Lord Macaulay: Speeches — Poems &
Miscellaneous vol X1, pp 3-198 at p 144)):

Clauses 361 and 362 relate to an odlous class of offences

respecting which it is desirable that as little as possible should

be said. We leave, without comiment, to the judgment of his

Lordship in Council the two clauses which we have provided

for these offences. We are unwilling to insert, cither in the text

or in the noles, any thing which could give rise to public

discussion on this revolting subject, as we are decidedly of

ppinion that the injury which would be done to the morals of

the community by such discussion would far more than

compensate for any benefits which might be derived from

legislative measures framed with the greatest precision.

[emphasis added in italics, bold italice and underlined hold
falics]
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139 In contrast, if’ the Appellants’ analysis of the purpose and object of
s 377A (ie, that the provision was only intended to deal with male prostitution)
were adopled, there would necessarily be an inconsistency (or even a
contradiction) between the purpose and object alleged by the Appellants and
the purpose (mentioned in the preceding paragraph) ol guarding against

“injury ... lo the morals of the community”.

140  Indeed, after s 377A was introduced into the Straits Settlements via s 3
of the 1938 Penal Code Amendment Ordinance, poth s 377 and s 377A werc
listed under the broad and general heading “ Unnatural Offences™ (sce also, to
this effect, the relevant heading and provisions in the Penal Code (Cap 119,
1955 Rev Ed)). This clearly militates against the very specific purpose and
object canvassed by the Appellants vis-a-vis s 377A.

141 It should also be noted that the relevant historical documents (sce
above at [121] and [124]) refer to “acts ol gross indecency between male
persons” [emphasis added] in a general scnse, which again militates against

{hc narrow approach advocated by the Appellants.

142  What, then, about the rcferences to male prostitution in the various
volumes of the Annual Report cited above (at [125]-[127])7 If one looks at the
plain language of s 377A (reproduced above at [3] and | 56]), it is clcar that the
provision would not only capture “grossly indecent” acts between males in a
general sense, bul would also recessarily capture (in an a fortiori manner) the
(rclatively) more specific acts rclating to male prostitution, including
procurement as well as abetment by third-party pimps. It should also be noted
that both the Annual Report for the year 1937 and the Annual Report for the
year 1938 (al paras 38 and 45, respectively) referred to the problem of

“persistently soliciting or importuning for immoral purposcs” in the context of
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female — as opposed to malc — prostitution. More importantly, perhaps, the
Annual Report for the year 1937 and the Annual Report for the year 1938 both
reforred (al paras 38 and 45, respectively) 1o the need for the Police to
safeguard “public morals™ |emphasis added] in a general scnse (as opposed to
in the context of male prostitution specifically). Indeed, the phrase “public
morals” constitutes the Aeading of the relevant parl of the respective Annual
Reports mentioned above. This is, of course, wholly consistent with the
Respondent’s arguments on the purposc and object of s 377A in the present

appeals.

143 For the reasons set out above, we are of the view that the available
objective evidence demonstrates that s 377A was intended to be of general
application, and was not intended to bc merely confined only {or even mainly)
to the specific problem of malc prostitution (notwithstanding the fact that this

would be covered as well).

144  As mentioned above at [134], Ms Barker (with the leave of this court)
tendered further writien submissions on behalf of her clicnts after the oral
hearing before us had concluded. In essence, she argued, first, that the phrasc
“gross indecency” in s 377A did not cover penetrative sex and conduct which
amounied to an “unnatural offence” under § 377. She argued that s 377A was
intended, instead, to cover other acts of “gross indecency” apart from acts of
penetrative sex, and that this was the meaning to be altributed to Mr Howell’s
Legislative Council speech (reproduced above at [119]) with regard to the
ambit of s377A. Ms Barker then procceded to argue, secondly, that the
original purpose of 5 377A was 10 suppress male prostilution. To support this
particular argument, she cited not only the historical materials alrcady referred
to earlier in this judgment, but also furthcr malerials relating to the

suppression of prostitution and brothels in the Straits Scttlements. In addition,
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she reforred to materials demonstrating that in the Fnglish context, the
prosccution of the famous author, QOscar Wilde, under the UK s 11 had been
pursuant fo his sexual activity with persons who were, in eflect at least, male
prostitutes. In this connection, we note that Mr Ravi similarly tendered further
written submissions which adopted Ms Barketr’s arguments as stated above.
Mr Ravi also advanced arguments based on execulive cstoppel and doubtlul

penalisation which were largely premiscd on Ms Barker’s arguments.

145  With respect, we are unable to accept either Ms Barker’s or Mr Ravi's

arpuments. Lot us elaborate.

146 In so far as Ms Barker’s first argument is concerned, we have already
explained above (at [133]) why the phrase “gross indecency” in s 377A must
necessarily cover penetrative sex as well. Indeed, it must surcly be the case
that male prostitution might — and, in most cascs, probably would - invelve
penetrative sex (although, conceivably, other acts of “gross indecency™ could
also be involved). On this logical and commonsensical ground alone, the [irst

argument by Ms Barker at [144| above docs not, with respect, ring truc.

147  In so fur as Ms Barker’s second argument at [144] above is concerned,
the additional historical materials proffercd to this court (which included the
observations by Ms Nicoll-Jones in “Reporl on the Investigation of the
Problem of Prostitution in Singapore” covering the period (rom May 1940 to
May 1941) are, at best, neutral. They reforred to the suppression of
prostitution and brothels generally. Morcover, {heir focus (as also alluded to
above at [142]) was on female (as opposed to male) prostitution, We further
note the Respondent’s argument in its supplemental writlen case that, in any
event, the references to Ms Nicoll-Jones® obscrvations arc irrelevant in so far

as those observations were made gfier the enactment of s 377A.
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148 In so far as Ms Barker’s reference to the trial of Oscar Wilde is
concerned, the argument is, again, ncutral, at best, As the Respondent pointed
out in its supplemental written case, Wilde was also charged under the UK
s 11 for engaging in scxual activity with men who were not male prostitutes,
and he was acquitted in thosc instances nof because the men concerned were
not male prostitutes, but rather, because the Prosccution did not succeed in
proving the ingredients of the offence. ln any event, it does not necessarily
follow from the fact that Wilde might have been convicted under the UK s 11
for sexual activity with persons who were, in effect at least, male prostitutes
{hat this particular provision was ot intended to cover more general situations
as well, Indeed, the position is preciscly the converse: put simply, if the UK
s 11 covered gll situations relating to “acls of gross indecency”™ between
males, #f would follow that similar situations involving male prostitutes would
also be covered on an a fortiori basis. In this regard, there is nothing in the
legislative background surrounding the UK s 11 which suggests otherwise.
Further (and more importanily), the legislative background surrounding
s 377A, which has already been set out in detail above, mililates against the
interpretation proffercd by Ms Barker on behalf of her clicnts. For the same
reasons, Mr Ravi’s arguments fall away as they werc premised on the very

same arguments that Ms Barker advanced.

149 We also note that if the purpose and object of s 377A had been so
specific as to only or mainly target the problem of male prostitution, it would
have been open to Mr Howell {0 have been much clearcr (and, morc
importantly, more specific). He spoke, ingtead, in far more general terms in
his speech to the Strails Scttlements Legislative Council (see ahove at [119)).
We also note that given the specificity of the purpose and object argued for by

the Appellants, it might have been more direct and more refevant for the
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Straits Settlements Legislative Council to have simply amended the 1906
Minor Offences Ordinance instcad (which, of course, was not the measure

taken by the Straits Scttlements Legislative Council in 1938).

(VIIT) A COMPARATIVE PERSPECTIVE?

150  In his speech to the Straits Settlements Legislative Council, Mr Howell
referred, infer alia, to the respective situations in Gibraltar and Hong Kong.
Unfortunately, what evidence was available before this court as to the situation
in those two jurisdictions at thal point in time was not particularly helpful.
Indecd, there appears to be no real historical evidence with regard to the
situation in Gibraltar at the material time (although we note that Gibraltar’s

equivalent of 5 377A was abolished legisiatively in 1993).

151 In so far as the situation in Hong Kong was concerned, Ilong Kong’s
equivalent of s 377A was enacted as s 2 of the Ilong Kong Criminal Law
Amendment Ordinance 1901 (No 3 of 1901). That was donc some 37 years
prior 10 the introduction of s 377A into the Straits Setllements. In the “Objects
and Reasons™ accompanying the Criminal Law Amendment Bill 1901 (HK),
the then Attorney-General, Mr W Meigh Goodman, stated as fullows (see the

Hongkong Government Gazette (1 February 1901) at p 170):

Qection 2 of this Ordinance extends to this Colony the
provisions of section eleven ol the English Criminal Law
Amendment Act, 1885. When the various sections of PartI of
that Act which is headed “Protection of Women and (irls®
were considercd with a view to their being embodied in our
local legislation relating to that subject, section eleven which
is out of place in Part I of the English Act was omitted.

152  Unfortunately, the statcment quoted in the preceding paragraph does
not aid us in ascertaining what preciscly was the purpose and object o f Hong

Kong’s cquivalent of s377A. Indeed, the above statcment is somewhal
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ambiguous and (at best) merely repeats what the (litcral) situation in Hong
Kong was at the time the 1885 UK Act was promulgated. We should also
obscrve that Hong Kong (like Gibraltar) abolished its equivalent of s 377A
legislatively in 1991,

(B) 15 THE “RATIONAL RELATION" REQUIREMENT SATISFIED?

153 lor the purposes of the sccond limb (ie, Limb (b)) of the “reasonable
classification” test, we agree with the Judge that there is 4 rational relation
between the differentia emboedied in s 377A and the purpose and object of the
provision as sct out above. Indeed, given our [indings with respeet to the two
limbs of the “reasonable classification™ test, we hold (as did the Judge) that
there is, in fact, a complete coincidence in the relation between that differcntia

and that purpose and object.

The issue of illegitimacy

154  As already stated carlier in this judgment, there is no separate or
independent test of illegitimacy (vis-d-vis the object of the impugned statule)
for the purposes of ascertaining the constitutionality of that statule under
Art 12. Thetc is therefore no need for us 1o consider the issue of illepitimacy
in rclation to the facts and circumstances of the present appeals, given our
finding (applying the “reasonable classification” test to s 377A) that there is
no illogicality or incoherence in the differentia embodied in that provision. It
is important to reitcrate that the courts cannot become “mini-lcpislatures™.
That would be an illegitimate use of their powers. [ndeed, the present appeals
illustrate precisely the dangers of adopting such an approach. To claborate, we
have already referred above (at [1111) to the intense controversy surrounding
the debatc on s 377A in the cxtra-legal sphere in general and during the

October 2007 parliamentary debates mentioned in thal same paragraph in
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particular. This controversy has been marked on both sides of a very stark (and
often emotional) divide by a greal number of extra-legal arguments which are
clearly and wholly oulside the remil of the courts, and which fall instead

within the purview of the legislaturc.

The status and role of extra-legal arguments

155 We turn now 1o consider the status and role of the aforementioned
extra-legal arguments, a number of which were made by the partics in both
their written as well as their oral submissions before this court. In our view,
these arpuments arc {(as already mentioncd) clearly neither telovant nor
material in so far as the application of the “reasonable classification” test is
concerncd. Neither are they relevant in so far as the application of Art 12(2) is
concerned. What, then, would be the rclevance (if any) of these arguments? In
order 1o answer this more general question, it would be useful, in our view, 10
consider the specific extra-legal arguments which were made in the context of
the present appeals. We should, however, emphasise that in doing so, we are
not in any way taking these extra-legal arguments inlo account for the
purposes of our decision on the Icgal issues sct oul above at [41] vis-d-vis the

constitutionality of s 377A.

156  In our view, whilst many of the Appellants’ extra-legal arguments are
valid (or, at least, plausible) ones, they are not arguments that may be
appropriatcly considered by the court and are thus legaily irvelevant. Put
simply, the court is not the appropriate forum in which to canvass such
arguments; the appropriate forum in this regard is, instcad, the legislature. We
shall demonstrate this with reference to each of the extra-legal arguments

proflered to this court.

82



Lim Meng Suang v AG [2014] SGCA 53

(1) ‘The “tyranny of the majority”

157  One of the extra-lcgal arguments canvassed by the Appellants was that
s 377A represented the “tyranmy of the majority” vis-g-vis persons who were
in the Appeliants’ shoes (and who were in the minorily). The right to equality
under Art 12(1) constituted, so the argument went, the Appellants’ legal

bulwark against the alorementioned “tyranny of the majority™.

158  In our view, this particular argument, whilst attractive at first blush,

consists more of rhetoric than of substance. Let us claborate.

159  Lirst, the arpument raiscs a centurics-old philosophical conundrum to
which, 1o the best of our knowledge, there has (despite the vast amounts of ink
that havc been spilt on this particular subject) hitherto been no satislactory
solution. Put simply, ought majoritarian rights always to trump minority
rights? If not, when should the latter trump the former? In our view, invoking
the phrase “tyranny of the majority”, without more, docs not address thesc
questions in a practical (nor, for that matler, in a theorctical) manner. Indeed,
the majority could turn the argument just mentioncd on its head and conlend

that likewise, they ought not to be subject to the “tyranny of the minority™.

160  Sccondly, and turning to a morc practical point, what the minority (in
{his case, the Appellants) have to demonstrate to make out their argument is
that there is a legal basis for claiming that their rights should trump those of
the majorily. However, this brings us back full circle to the interpretation as
well as the application of Art 12(1) and Art 12(2) which we have already
undertaken above. Any other (and broader) argument would not be one that
the court can lcgitimately address. If at all, such other arguments should be

addressed by the legivlature insicad.
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161 We should, however, observe, in faimess to the Appellants, that
perhaps, their reliance on the argument that there should be no “tyranny of the
majority” could also be grounded in the (related) argument that it would be
wrong for the majority to enforee (through s 377A) socletal morality to the
detriment of the individual rights of the minority. This last-mentioned
argument will be dealt with below at [162]-|174] in the course ol considering
the Appellants’ argument based on the absence of harm, to which we now turn

our atlention.

(2)  The argument bascd on the absence of harm (and societal morality
revisited)

162 The Appellants’ argument based on the absence of harm was that their
sexual conduct caused no harm to others. This particular argument was, of
course, part of the broader jurisprudential debate on the enforcement of morals
between Lord Devlin on the one hand (see gencrally Patrick Devlin, The
Enforcement of Morals (Oxford University Press, 1963) (“The Enforcement of
Morals™) and Prof H L A Hart on the other (see HL A Tart, Law, Liberty and
Morality (Oxford University Press, 1963) as well as, by the samc author, The
Morality of the Criminal Law: Twa Lectures (Magnes Press, Hebrew
University, 1964) (the two lectures mentioned in the title of this particular
work were the Harry Camp Lectures delivered at Stanford Universily and the
Lionel Cohen Lectures delivered at the Hebrew University of Jerusalem,

respectively)).

163 The aforcsaid dcbate stemmed from Lord Devlin’s  [amous
Maccabaean Leclure in Jurisprudence cntitled “The Enforcement of Morals”
(1959) 45 Proccedings of the British Academy 129, which was delivered on
18 March 1959 ai the British Academy and which was reprinted in the book

with the same title (mentioned above) (the lecture constituted the first chapter
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of that work, albeit with the new title “Morals and the Criminal Law”). What
is interesting in the context of the present appeals is that this particular lecture
by Lord Devlin was prompted by the views expressed in the Report of the
Departmental Committee on Lomosexual Offences and Prostitution (HMBSO,
Cmnd 247, 1957), more popularty known as “The Wolfenden Report” (after
the chajrman of that committee, Sir John Wolfenden) and hereafier referred to
as “The Wolfenden Report”, Paragraph 61 of The Wolfenden Report slatcs as

follows:

. We have outlined the arguments against a change in the
law, and we recognise their weight. We believe, however, that
they have been met by the counler-arguments we have already
advanced. There remains one additional counter-argument
which we believe to be decisive, namely, the importance which
society and the law ought to give to individual {reedom of
choice and action in matters of privale morality, Unless a
deliberate attempl is to be made by sociely, acting through the
agency of the law, to equate the sphere of crime with that of sin,
there must remain a realm of private morality and immorality
which is, in brief and crude terms, not the law’s business. To
say this is not to condone or encourage private immoerality. On
the contrary, to emphasise the personal and private nature of
moral or immoral conduct is to emphasise the personal and
private responsibility of the individual for his own actions, and
that is a responsibility which a maturce agent can properly be
expected to carry for himself without the threat of punishment
from the law. {emphasis added]

164 Bricfly stated, Lord Devlin was of the view — contrary to that
expressed in The Wolfenden Report - that the law could regulate as well as
sanclion private acts in order to preserve the moral fabric of society. In sefling
out his views, Lord Devlin proceeded, inter alia, on the premise thatl there was
a societal morality that could constitute the basis upon which private conduct
could be regulated and sanctioned by means of the law. This is, in fact, akin fo

the approach adopted by the Respondent in the present appeals.
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165 Prof ITart, on the other hand, disagrced with this view. Indeed,
although Prof Hart’s best known works arc those cited above (at [162]), he in
facl pointed to an earlier article (viz, ITT. A Hart, “Immoralily and Trcason”
The Listener (30 July 1959) at pp 162--163) as being not only “one of fhis|
befter larticles]”, but also the piece that catalysed the entirc dcbate; in
Prof Hart’s own words, the article “attacked Devlin, He was horrified. [So] he
[published] a whole book |viz, The Enforcement of Morals] in reply to it” (sec
“Hart Interviewed: H.L.A. Hart in Conversation with David Sugarman” (2003)
32 Journal of Law and Society 267 at p 284). Put simply, Prof Harl agreed
with the views cxpressed in The Wolfenden Report. In doing so, he was, in
contrast to Lord Deviin, proceeding, inter alia, on thc premise that the
individual liberty of each person was inviolate, such that societal morality
could not be utilised as a justification for regulating and sanctioning private
conduct - excepl 1o the (limited) extent (as we shall elaborate upon briefly
below) that harm would otherwise resull 1o others. Thiy is, in fact, akin to the

approuch adopted by the Appellants in the present appeals.

166 Ideas and arguments do not exist in an intellcctual vacuum. Not
surprisingly, therefore, both Lord Devlin and Prof Hart relied upon works of
prior authors in support of their respective views, Tord Devlin’s vicws are
consistent with those of the [famous Victorian jurist and judge, Jamcs
l'itzjomes Stephen (see James Fitzjames Stephen QC, Liberty, Lguality,
Fraternity (Smith Elder, & Co, 2nd Ed, 1874; rcprinted, The University of
Chicago Press, 1991) (“Stephen™); see also the preface to The Enforcement of
Morals at p vii), whilst Prof Hart’s views are consistent with those of the
famous British philosopher, civil servant and Member of Parliament, John
Stuart Mill (see J 8 Mill, On Liberty (John W Parker and Son, 1859; reprinted

with Editing as well as an Introduction by Gertrude Himmelfarb in Pclican
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Books, 1974) (“Mill™)), whose views were (not surprisingly) the subject of
vigorous chalienge in Stephen. So the debate between Lord Devlin and
Prof [art was an important debate with weighty protagonists on both sides

(including their predecessors).

167  As already alluded to above (al [164]), a close analysis of the approach
adopted by the Respondent in the present appeals will demonstrate that it is
cssentially relying upon the approach adopted by Lord Deviin. In particular,
Mr Abdutlah focused not a few times upon the argument that s 377A gave
cffect 1o public morality. Further, Mr Abdullah submilled that that public
morality was one which was determined by the legislature to exist, and such
determination was uniquely within the purview of that institation. Any change
(including, presumably, the repeal of s 377A) therefore lay within the province
of the legislature — and the legislature alone. We pausc to obscrve,
parcnthetically, that the use of the phrase “public morality” ought to be
coptrasted with the use of the phrase “popular morality” as the latler might
engender unnecessarily negative psychological (as well as other) pereeptions.
To avoid any possible misunderstanding whatsoever, we shall henccforth
wtilisc (and, in fact, have already utilised) the phrase “socielal morality”

instead.

168  The Appellants, in contrast, are obviously relying on the views of both
Prof Hart as well as J § Mill. In particular, Mill enunciated the famous “harm

principle” as follows (scc Mill ut pp 68-09):

The objeet of this easay 15 to assert ong¢ very simple principle,
as entitled to govern absolulely the dealings of socicly with the
individual in the way of compulsion and control, whether the
means used be physical force in the form of legal penalties or
the moral coercion of public opinion. That principle is that the
sole end for which mankind are warranted, individually or
collectively, in interfering with the liberty of action of any of
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their number is self-protection. That the only purpose for which

power can be rightfully exercised over any member of a clvilized

communily, against his will, is to prevent harm to others. 1lis

own good, either physical or moral, is not a sitfficient warrant.

He cannot rightfully be compelled to do or forbear because it

will be better for him to do so, because it will make him

happier, because, in the opinions of others, to do so would be

wise or even right. These are good reasons for remonstrating

with him, or rcasoning with him, or persuading him, or

entreating him, bul not for compelling him or visiting him with

any cvil in case he do otherwise. To justify that, the conduct

from which it is desired to deter him must be calculated to

produce cvil to someonc elge. The only part of the conduct of

anyone for which he is amenable to society is that which

concerns others. In the pari which mercly concerns himself,

his independence is, of right, absolute. Over himself, over his

own body and mind, the individual is sovereign. [ermphasis

added]
169  Turning, frst, to the general debatc between Lord Devlin and
Prof Hart, the arguments on cach side of the philosophical divide are, as
mentioned above at {166], weighty ones. What is more important is that given
those circumsiances and given the naturc of the arguments themselves, there
arc no clear answers - not even at a theoretical level and, a fortiori, not at a
practical one. This is not surprising. Tntcresting as these issucs are as a matter
of jurisprudence and legal philosophy, they arc issues that lie quintessentially
within the sphere of the legislature. The balancing of rights on a broad
philosophical basis is not a task that the court can —or ought to — undertake. In
parficular, the Appcllants’ rcliance in these proccedings on the “harm
principle” enunciated by Mill raiscs the very perlinent issue of what
constitutes “harm” in the first place. It is not — as appears to be the implicit
assumption of the Appellants — nccessarily confined only to physical hamm.
But, if not, how far should the ambit of “harm” exlend? A moment’s reflection
will reveal that the answers (o this as well as other rclated questions lie
quintcssentially within the sphere of the legislature. This point - already made

several times in the course of this judgment - cannot be emphasised too much.
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Hence, the Appellants’ argument based on the absencc of harm, when
examincd more closely, reveals itself (o be, in substance i not in form, one

which ought (if at all) to be considercd by the legislature.

170 As, if not more, importantly, a Jundamental difference between the
approach adopted by the Respondent on the one hand and that adopted by the
Appellants on the other lies (as explained above) in the fact that whilst the
Respondent is of the view that it is (pace Lord Devlin) appropriate (and,
indeed, legitimate) for the legislature to enforce societal morality through
s 3774, the Appellants are of the (diametrically oppoesed) view that it is (pace
Prof Hari) inappropriate for the legisluture to do so, excepl to the exient that
harm has resulted (or might result) to others. To recapitulate, it will be
recalled (scc above at [167]) thal onc of the premiscs underlying the
Respondent’s approach is that it is appropriate and legitimate for the
legislature 0 ascertain what the prevailing societal morality is, and to decide
whether or nol (in the context of these proceedings) s 3774 ought to he
repealed or retained in view of that societal morality. As already noted above
(at {291-130] and [33]-[341), the Appellants are of the view thal such an
approach simply discriminales against them and deprives them of their

fundamental rights, and as a resull, s 377A s unconsiitutional,

171  ln our view, therc is much force in the Respondent’s argument as just
set out in the preceding paragraph. The legislature is an clected body and thus
has the mandate from the electorate to promulgate laws which reflect as well
as preserve societal morality. Whilst it might (as is the gituation in the present
proceedings) be difficult to ascertain what the prevailing socictal morality on a
particular issue is at any given point in time, it is still the legislature's task to

make this determination.
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172  As we understand the Appellants’ arguments, even if the prevailing
societal morality can be ascertained, giving effect to it through the law (in this
case, s 377A) would be a violation of the minority's constitutional rights as it
would constitute the “tyranny ol the majority”. However, as wc have already
noted above (at [159]), this argument is « double-edged one, for it can equally
be argued by the majority that there should be no “tyranny of the minority”.
We hasten {0 add that this is rot to endorsc the approach that the majorily must
always prevail. Rather, this brings us back to the protections embodied in the
Articles on fundamental rights in the Singapore Constitution — of which Art 9
and Art 12 arc the focus of the present appeals. The Appellants musi therefore

seek Lo bring their respective cases within the ambit of these two Articles.

173 Put simply, Arl 9 and Art 12 would constitute a /egal basis on which
the Appcliants can scek to vindicate their rights. The Appellants cannot ask
the court to vindicate their rights based simply — and without more — on the
argument that they feel that the prevailing societal moralily is wrong as i
deprives them of their freedom. This is not to stale that such an argumecnt
cannot be made. But, a moment’s reflection will reveal that in order (o succeed
in this argument, the Appellants will necessatily need to bring lo bear a great
number of extra-legal arguments, which, as we have already cmphasiscd, are
umiquely within the purview of the legislature. These extra-legal arguments
include empirical data in the form of, inter alia, surveys (somc of which were
referred to by both the Appellants and the Respondent in the course of the
presenl appcals) which this court is not equipped 1o assess. At this particular
juncture, the vitally important distinction between the judicial function on the
one hand and the lcgislative function on the other must be cmphasised yet
again. Put simply, the court cannof and must not attempl (o (still less actually)

operate as a “mini-legislature” — lest the vital role of thc court as an
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independent and neutral institution deciding objectively, on the basis of
objective legal rules and principles, the rights which parties have in a

particular situation (among other issues) be reduced to naught.

174  Indeed (and consisient with the observations just made), it is also
highly significant, in our view, to notc that The Wolfenden Report, which (as
we mentioned above at [163]) was the effective catalyst of the jurisprudential
debate between Lord Devlin and Prof ITarl, ultimately led (albeit only a
decade later) to legislative action on the part of the UK Parliament (in the
form of the Sexual Offences Act 1967 (¢ 60) (UK), which, inter dalia,
abolished the UK equivalent of s 377A).

175 Let us now turn to yet another extra-legal arpument which the
Appellants proffered to this court, viz, the argument based on immutability

and/or the intractable difficulty of change on the part of malc homosexuals.

(3)  The argument based on immutability and/or the intractable difficulty of
change

176  Put simply, the Appellants’ argument based on immutability and/or the
iniractable difficulty of change on the part of male homoscxuals was this: il
the Appellants’ sexual orientation was biologically determined, they ought not
to be discriminated against via s 377A. In particular, Mr Ravi submitted that
there was overwhelming evidence supporting the proposition that a person’s
sexual orientation was biologically determined. This is primarily a scienrific
and extra-legal argument which, again, is outside the purview o {"the courl. We
agree with the Judge (see Tun Eng Hong (substantive) at [63]) that the
scientific evidence on this particular issuc is — contrary to what Mr Ravi
submitted - unclear inasmuch as there is no definitive evidence pointing

clearly to one side of the divide or the other. In any event, as just mentioned,
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the court is not in a position to arrive at a conclusive determination on this
issue. Again, this argument should — if at all - be addressed by the legislature

instead.

(4)  The safcguarding of public health

177 Tt should be noted that the Respondent, in its case before this court (¢f
its casc in the court below (see above at [211)), did nor rely upon the
safeguarding of public health. This was, in our view, the correct approach
simply because, oncc again, the court is not in a position to amrive at a
conclusive determination in this particular regard, That having been said, we
hasten to add that this is by no mcans an inappropriate argument, but it should
----- if at all — be addressed by the legislature instead as it raises what are clearly

extra-legal (in thiy instance, medical as well as scientific) issucs.

(5)  Summary of our discussion of the Appellants’ cxtra-legal arguments

178  The underlying thread of our discussion at [157]-[177] above is clear
and may be stated simply: all the arguments referred to in thosc paragraphs are
extra-legal arguments that, whilst not nccessarily unpersuasive, ought
nevertheless to be raised in the appropriate forum, which is the Jegislature.
Correlatively, the court is not the appropriate forum to consider such
arpuments. As emphasised right at the outset of this judgment, only relevani
Jegal arguments can (and should) be considered by the court. 1t is also
important to emphasisc that the Appellants arc not thereby deprived of the
opportunity to proffer the extra-legal arguments (hey have raiscd, but they
have 1o do so at a different forum, viz, before the legislature. At this juncture,
it is appropriate to note the following perceptive observations by Lord Reid in
the extra-judicial Jecture referred to above at |78} (see The Judge As Law

Maker at p 23):
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Now let me come to the reat difficulty about judges making law.
Everyone agrees that impartiality is the first essential in
any judge. And that means not only that he must not appear to
favour efther party. It also means that he must not take
sides on political issues. When public opinion is sharply
divided on any gquestion — whether or not the division is
on party lines - no judge ought in my view to lean to one
side or the other if that can possibly be avoided. But
sometimes we get a case where that is very difficult to avoid.
Then I think we must play safe. We must decide the case on
the preponderance of existing authority. Parliament is
the right place to settle issues which the ordinary man
reqards as controversial, On many questions he will say:
“Thal is the lawyers' job, let them get on with it.” But on
others he will say: “l ought to have my say in this. T am not
going to accept dictation from the lawyers.” .. [emphasis
added in italics, bold italics and underlined bold italics]

179  On a related note, Lord Binghaum of Cornhill, quoting from
Lord Reid’s aforcsaid lecture, classilied the situation where “public opinion is
sharply divided on [a] question” as a situation **|w]here the question involves
an jssuc of current social policy on which there is no consensus within the
community” (scc Tom Bingham, “The Judge as Lawmaker: An English
Perspeclive™ in The Business of Judging: Selected LEssays and Speeches
(Oxlord University Press, 2000) ch 2 at p 31), and stated that judges should,
consequently, refrain from making new law in such a situation. Lotd Bingham
also referred (at p 32 of the same work) to another situation where, in his

view, judges ought to refrain from making new law, namely:

[W]here the issue arises in a field far removed from ordinary
judicial experience. This is really another way of saying that
whereas the Judges may properly mould what is sometimes
called lawyers’ law, they should be very slow to lay down
far-reaching rules in fields outside their experience. They
should be alert to recognize their own limitations.
[emphasis added in italics and bold italics]

180 Indeed, our legislature can, apart from actually abolishing s 377A, also
cffect solutions which are clcarly beyond the powers of the court. For

example, Ms Barker strongly urged this court (as a possible alternative) to at
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least delcte the words “or private™ in s 377A, hence “reading down” s 377A to
(hat cxtent (see the paragraphs of Lim and Chee’s Appellants’ Case which we
referred to above at [19]). However, consistent with the analysis set out above,
(his proposed solution is clearly outside the powers of this court, although it is

an approach which can be taken by our Parliament (if it is so persuaded).

Our ruling on the constitutionality of s 3774 under Art 12(1)

181  TFor the rcasons sel out above, we arc of the view that s 377A satisfies
both Iimbs of the “reasonable classification” test. It thereforc passes lcgal
muster pursuant to Art 12¢1). However, that is not the end ol the matler.
Consistent with the applicable principles set out carlier in this judgment, and
given that a challenge was also mounted to the constitutionality of s 377A
under Art 12¢2), it is now necessary for us to proceed to consider a further —
and more specific — issue: although s 377A does not violate Arl 12(1), does it
nevertheless (all within the scope of Art 12(2), and if so, docs it violate that

provision?

Whether s 377A falls within the scope of Art 12(2), and if so, whether it
violutes that provision

182 It is clear, in our view, that s 377A docs not violate Arl 12(2) for the
simple reason that it does nor even fall within the scope of Art 12(2) to bcginl
with. As we have already noted (see above at |92}), the words “gender”, “sex”™
and “sexual orientation” are noticeably absent from Art 12(2). When viewed
from a historical context, this is not surprising. ln particular, para 33 of the
1966 Report furnishes us with more than a hint as to why Art 12¢2) was

drafted the way it was.

183 Paragraph 33 of the 1966 Report reads as [ollows:
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We consider, having regard to the multi-racial, multi-
cultural, multi-lingual and multi-religlous composition of
the population of Singapore and of its cilizens, that the
recommendgations we have outlined in the preceding
paragraph will not only form an impregnable shield
against racial communalism and religlous bigotry as
well as an effective weapon to wipe away any fears the
minorities may harbour concerning discriminatory
treatment but will also lay a firm and lasting foundation
on which to build a democratic, equal and just multi-
racial society in Singapore. We accordingly recommend that
the present Article 8 [the then Malaysian equivalent of our
Art 12] should be deleted and in its placc we recommend the
following two Articlea: —

8A. All persons are equal before the law and entitled to
the oqual protection of the law.

8B. (1) Except as expressly authorised by this
Constitulion and subject to the provisions of this
Article —

(@ no law shall make any provision that is
discriminatory either of itself or in its effect;
and

(hno persons shall be treated in a
discriminatory manner by any person acting by
virtue of any written law or in the perfermance of
the functions of any public office or any public
authority.

(2) In this Article, the cxpression “discriminatory”
means affording different treatment to different
persons attributable wholly or mainly to their
respective descriptions by race, place of origin, colour
or creed whereby persons of one such description arc
subject to disabilities or restrictions to which persons
of another such description are not made subject or
are accorded privileges or advanteges which arc not
afforded to persons of another such description.

{3) Paragraph (1)(a) of this Article shall not apply to any
law so far as that law makes provision —

(@) for the appropriation of the general revenues
of Singapore,;

(b} with respect {o persons who are not citizens
of Singapore;
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{c) with respect to adoption, marriage, divorce,
burial, devolution of property on death or other
matters of personal law.

{4} Nothing contained in any law shall be held to be
inconsistent with or in contravenlion of
paragraph (1){a) of this Article to the extent that it
makes provision with respect to  standards  or
qualifications (nol being standards or qualificalions
spceifically relating lo race, place of origin, colour or
creed) to be required of any person who is appoinied to
any office in the public service, any office in a
disciplined force, or any office in the service of a body
corporate cstablished by any law for public purposes.

(5) Paragraph {1)(b) of this Article shall not apply to
anything which is expressly or by necessary
implication authorised to be done by any such
provision of law as i referred to in cither of the two
preceding paragraphs.

(6) For the purposes of paragraph (1)(5) of this Article,
the certificate of the Attorney-General that the exercise
of any discretion relating to the institution, conduct or
discontinuance of criminal procecdinga in any court
that is vested in him or in any other person by or
under this Censtitution or any other law has not been
discriminatory shall be conclusive and shall not be
called in question in any court,

jermphasis added in italics, bold italics and underlined bold
italics]
184  The last sentence of para 32 of the 1966 Report (reproduced in fudl
above at |87]) is also relevant and is, in fact, reforred to in para 33 of the same
report (see the text in underlined bold italics in the quotation in the preceding
paragraph). The last sentence of para 32 of the 1966 Report reads as follows:
... Lastly, it should also be clearly and categorically laid down
that there shall be ne discrimination in the administration of
any law, except as expressly aulhorised by the Constitution,
against any person on the ground only of race, religion,

place of birth or descent, [emphasis added in italics, bold
italice and underlined bold italics]
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185 It can be seen that the 1966 Report was concerned, in the main, with
the entrenching of fundamenta) rights relating 0 race, language as well as
religion in a constitutional context. As pointed out in the 1966 Report itse] [ (at
para 33), given Singaporc’s status as a ncwly-independent sovereign Statc at
that time, “an impregnable shicld against rucial communalism and religious
bigotry” [emphasis added] had to be put in place; otherwise, socielal division
and/or friction on racial, linguistic and/or religious lines could have resulted in
an acutcly painful (or even fatal) rending or tearing apart of Singaporc’s social
fabric. That Singapore was (and continucs to be) a multi-racial, multi-
religious, multi-cultural as well us mualti-lingual socicty meant that it was (and
remains) particularly susceptible to such a tragic fate if minorily rights in
relation to race, langnapge and religion are not protected constitutionally. More
importantly for the purposcs of the present appeals, there was no focus
whatsoever on the issuc of discrimination based on gender, sex and/or sexual
orientation in the 1966 Report, and hence, no inclusion of these factors as
prohibited grounds of discrimination under what is now Art 12¢2). Tt might
well be the case that the time is now appropriate for the inclusion of these
factors as prohibited grounds of discrimination within our constitutional
framework. ITowever, that is a matter which is cntirely outside the remit of the
court, and must (if at all) be effected (as already cxplained above at [92]) by
our legislature via a constituional amendment insiead. Retumning to the
present uppeals, it is clear, in our view, that given the finguistic as well as
historical contexts sct out above, s 377A (which relates to matiers of gender,
sex and/or sexual orientation) does not fall within the scope of Art 12(2). lor

that rcason, il cannot possibly be inconsistent with Arl 12(2).

186  Ms Barker argued in her written submissions that domestic law,

including the Singapore Constitution, should as far as possible be interpreted
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consistently with Singapore’s international obligations (see Yong Vui Kong at
[59]). She further argued that one of those obligations was to climinate
diserimination on the basis of scxual orientation, and pointed out that our
Government had stated that the Singaporc Constitution contained protection
from discrimination on this particular basis. Tn support of this contention,
Ms Barker cited Singapore’s “Responses to the list of issues and questions
with regard to the consideration of the fourth periedic report” dated 12 May
2011 to the United Nations’ Commillec on the Elimination of Discrimination
against Women (“Singapore’s 12 May 2011 Response™). Paragraphs 31 and
31.1 of Singapore’s 12 May 2011 Response state as follows:

31. Please comment on reports with regard to
prevalent and systematic discrimination against women
based on mexual orientation and gender identity in the
social, cultural, political and economic spheres in the
State party., What measures are being undertaken to
address these problems, especially with a view to
destigmatizing and promoting tolerance to that end.

31.1 The principle of cquality of all persons before the law is
enshrined in the Constitution of the Republic of Singapore,
regardless of gender, sexual orientation and gender identity.
All persons in Singapore are entitled to the equal protection of
the law, and have c¢rgual access lo basic resources such as
¢ducation, housing and healthcare. Like heterosexuals,
homosexuals are free to lead their lives and pursue their
social activities, (Gay groups have held public discussions and
publishcd websites, and therc are films and plays on gay
themes and gay bars and clubs in Singapore.

187  With respect, we do not think there is any merit in this argument by
Ms Barker. First, the above extract from para 31.1 of Singapore’s 12 May
2011 Response does not in any way suggest that Art 12(2) should be cxpanded
to include protection from discrimination based on “gender, sexual orientation
and gender identity” since it makes no reference (o cither Arl 12(2) or its

prohibited grounds of discrimination (viz, race, rcligion, place of birth and
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descent), The phrase “equality of all persons beflore the law” in the above
exlract is, in our view, a reference to Art 12(1), under which the “rcasonable
classification” test would indeed apply to all persons regardless of “gender,

sexual oricntation and gender identity™ (see above at [93]).

188  Secondly, and more fundamentally, international law and domestic law
are regarded in Singapore as separate systems of law, and the [ormer does not
form part of the latter “until and unless it has been applicd as or definitely
declared to be part of domestic law by a domestic court” (see, in the context of
customary international law, Yong Vui Kong at [91] as well as the decision of
this courl in Nguyen Tuong Van at [94]), Thercfore, for the purposes ol the
present appeals, Singapore’s treaty obligations under international treaties
such as the Convention on the Llimination of All Forms of Discrimination
against Women would not automatically have the effect ol amending the
Singapore Constitution o include new prohibited grounds of discrimination

under Art 12(2).

Conclusion

189  The present appeals were argued by both Ms Barker as well as
Mr Ravi with great passion on behalf of their respective clients. This is not
surprising, especially when one takes into account the intenscly controversial
(and even cmotional) naturc of the arguments surrounding the natarc and
fanction of s 377A which have been canvassed by proponents on cither side of
the extra-lcgal divide. Indeed, many of the arguments tendered 1o this court,
whilst valid (or, at least, plausible) in their own right, involved extra-legal
considerations and matters of social policy which were outside the remit of the
court, and should, instead, have been canvassed in the legislative sphere. 1t is

entirely appropriate, at this juncture, to reiterate a point we have alrcady made
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soveral times in the course of this judgment, not least because it is an
extremely important and fundamental one: the court can only consider legal
(as opposed to extra-legal) arguments. This ensurcs that it will not become a
“mini-legislature™. The court cannot — und must nol - assume legislative
functions which are neccssarily beyond its remit. To do so would be to cfface
the very scparation of powers which confers upon the court its legitimacy in
the first place. If the court were to assume legislative {unctions, it would no
longer be able lo sit to asscss the legality of statutes from an ohjective
perspective, Worse still, it would necessarily be involved in expressing views
on exira-legal issucs which would — in the nature of things — be (or at lcast be
perceived to be) subjective in nature. This would further crode the legitimacy .
of the coutt, which ought only to sit to administer the law in an objective

Imanner.

190  We have carcfully considered all the legal arguments tendered to this
court in all their various forms (including (he relevant historicul materials). lor
{he reasons set oul above, we digmiss both the present appeals. Given the
unusual nature of these proceedings (not least because the decision of this
court has implications for malc homoscxuals or bisexual males who might fall
within the ambit of 5 377A gencrally), we make no order as to costs both here
and below. The usual consequential orders will apply. Whilst we understand
the decply-held personal feelings of the Appellants, there is nothing that this
court can do to assist them. Their remedy lics, if at all, in the legislative

sphere.
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