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15 July 2008 

With its ninth newsletter the Observatory on the respect of fundamental rights in Europe presents the usual update of the important acts and case law concerning the protection of fundamental rights, included in the web site www.europeanrights.eu.

We would like to highlight in particular:

With regard to the European Union’s acts: 

. the Regulation CE n.1907/2006 (so-called Reach, acronym of Registration, Evaluation and Autorization of Chemicals), into force from 1 June 2007 and enforceable from 1 June 2008, which substitutes most of the Community legislation in the matter of chemical substances, with the aim of guaranteeing a higher level of protection of human health and of the environment; 

. the report of 10.3.2008 of the European Mediator for 2007, which mentions the European Charter of fundamental rights; 

. the European Parliament’s Resolution of 08.05.2008 on human rights in the world and the EU’s policy;

. the European Parliament’s Resolution of 20.05.2008 on the strategy concerning consumers’ policy;

. the European Parliament’s Resolution of 20.05.2008 on the progress in the matter of equal chance and non discrimination, which invites to take the Charter into consideration; 
With regard to the Council of Europe’s acts: 

. the Recommendation 1834 and the Resolution 1610 of the Parliamentary Assembly of 17.4.2008 on the adherence of the European Union to the European Convention of human rights; 

. the Parliamentary Assembly’s Resolutions of 16.4.2008 n. 1607 on the access to legal and riskless abortion and n. 1608 on suicide of children in Europe: a serious problem of public health;
. the Interim Resolution adopted on 5 June 2008 by the Committee of Ministers in the case Gongadze vs Ukraine, where the Court ascertained the violation of article 2 of the Convention. The Committee has established that the ex policemen accused of the homicide of Mr. Gongadze have been sentenced in first instance on 15 March 2008. The Representatives of the Member States have verified that the enquires have started more than 7 years earlier and asked Ukrainian authorities to take the necessary measures to make real and visible progress in the proceeding. The Committee has encouraged the authorities to increase their efforts to guarantee the interdependence and effectiveness of investigations in Ukraine. 

We would like to recall that the Convention on laundering, seizure and confiscation of crime’s products and on the financing of terrorism came into force on 1 May 2008.

With regard to the European case law we would like to underline:

for the Court of Justice
. the decision of 1.4.2008, Maruko, C-267/06, on discrimination based on sexual orientation; 

. the decisions of 3.4.2008, Chuck, C-331/06, on social security, retirement pension and free movement of workers, Rüffert, C-346/06 on free supplying of services and workers’ social security protection; and Derouin, C-103/06, on migrant self-employed workers’  social insurance; 

. the decisions of 10.4.2008, Hamilton, C-412/06 and of 17.4 2008, Quelle, C‑404/06, on the protection of consumers; 

.  the decision of 24 April 2008, Michaeler and Subito GmbH, joint proceedings C-55/07 e C-56/07, on equal treatment between part-time and full-time workers; 

. the decision of 6.5.2008, Parliament vs Council, C-133/06, on diversion of procedure, avoidance of articles 29 and 36 of the Directive on the minimum norms about recognizing and revocation of the status of refugee, which determine the Third States considered Third States of safe origin and safe Third States; 

. the decision of 22.05.2008, Halina Nerkowska, C-499/06 on the right to move and reside freely and on the disability pension granted to civilian victims of war or repression;

. the decision of the Court of First instance of 3.4.2008, PKK, T-229/02, on black list and right to defence; 

. Advocate General Colomer’s conclusions of 8.4.2008, in the case Bourquain, C-297/07, on ne bis in idem; conclusions of the Advocate General Poiares Maduro of 3.4.2008, in the case Huber, C-524/06 on non discrimination based on nationality, personal data, right to stay; and those of Advocate General Sharpston of 24.4.2008, in the case Grunkin and Paul, C-353/06 on the Union’s citizenship, non discrimination based on citizenship and freedom of movement and of stay.

For the European Court of human rights, the decisions

. Gradinar vs Moldova, n. 7170/02, of 8.04.2008, on the right to a fair trial and in particular on protection against self-accusation;

. Campos Dâmaso vs Portugal, n. 17107/05, of 24.04.2008 on freedom of expression;

. Hutten-Czapska vs Poland no 35014/97, of 28.04.2008, which concerned damage according to art. 41 of the Convention. The Court has decided to strike out the case because of the friendly settlementt reached by the parties, which should solve the Polish legal system’s problem in the matter of right of property concerning 100.000 owners. In the friendly settlement the Government has also pointed out the different general measures already taken or to be taken in the future in order to solve the structural problem in the matter of accommodation;

. N.N. and T. A. vs Belgium, n. 65097/01, of 13.05.2008, on the right to private and family life; 

. Faltejsek vs Czech Republic, n. 24021/03, of 15.05.2008, on the right to a fair trial and the right to access to a supreme court, in particular as a consequence of the excessively strict interpretation of the Constitutional Court; 

. N. vs United Kingdom no 26565/05, of 27.05.2008 on the expulsion to Uganda of the claimant;

. Rodić and others vs Bosnia-Herzegovina, no 22893/05, of 27.05.2008 on detention conditions and on the possibility to complain about them according to art. 13 of the Convention;

. Orhan Kur vs Turkie, no 32577/02, of 3.06.2008, in which the Court has condemned Turkey for tortures carried out by some policemen on the claimant;
. I Avgi Publishing and Press Agency S.A. & Karis vs Greece,  no 15909/06, of 5.06.2008, on freedom of expression;

. Sampanis and others vs Greece no 32526/05, of 5.06.2008, concerning the way of registration in school of children and their education in special classes because of their Roma origin;
. Scoppola vs Italy, n. 50550/06, of 10.06.2008, on prohibition of inhuman and degrading treatments with regard to the claimant’s detention conditions, inappropriate for his health conditions.

In the non European ambit we would like to highlight 

. the USA Supreme Court’s decision of 16.4.2008 which has rejected the claim against lethal injections as method of execution and the one of 22.2.2008 which has established the retroactivity of more favourable laws to the accused in National Courts, even when this is precluded for Federal Courts; 

. the decision of 28.1.2008 of the Interamerican Court of human rights, which in the case of the “masacre de la Rochela vs. Columbia” defines precisely the consequences about compensation of the former decision;

With regard to National case law we would like to recall: 

for Germany, the decisions of the Bundesverfassungsgericht of 11.3.2008, which prohibits the use of the software to identify Internet users, because in violation of EU’s laws; of 1.4.2008, on parental authority, which recalls ECHR’s norms on the priority interest of the child; of 26.2.2008, in a case of incest, which reconstructs the legislation in various States; 

for France, the decision of the Council of State of 10.4.2008 which has limited the “antilaundering” measures against lawyers, in the light of the guarantee of professional secrecy as protected by the ECHR; the decisions of the Court of Cassation of 17.6.2008, which refers to Art. 10 ECHR in matters of right of expression; of 28.5.2008, which refers to Art. 8 of the ECHR in matters of family life; of 16.4.2008, which has recognized the right of the relatives of a suicidal prisoner to obtain compensation for the malfunctioning of the prison system and of 5.3.2008 on the right of a trade union to publish on a web site information concerning a firm, in the light of the ECHR; 

for Great Britain, the High Court of Justice’s decisions of 24.4.2008 on the so called black list, with references to international law and to the Court of Strasbourg’s case law, and of 7.3.2008 on the European arrest warrant; the Court of Appeal of London’s decision of  9.4.2008, which denies the extradition of a Jordan citizen, because of the risk of inhuman treatments and of an unfair trial, applying the Court of Strasbourg’s case law; the decision of the Asylum and immigration Tribunal of 20.2.2008, which examines the case also in the light of the ECHR: the decision of the Supreme Court of Judicature of 6.3.2008 on the right to demonstrate, which applies the ECHR’s norms; 

for Spain, the Supreme Court’s decision of 26.9.2007 on the access of the employer to the employees’ e-mails, which recalls the ECHR; the Constitutional Court’s decision of 10.3.2008 on the right of the prisoner to defence against disciplinary penalties, which recalls the ECHR;

for Ireland, the High Court’s decisions of 24.1.2008 on the refugee’s rights; of 15.2.2008, again in the matter of refugees, which examine the Convention of Geneva of 1951, and of 16.1.2008, on the right to be considered a refugee for a Palestinian coming from Gaza; 

for Belgium, the Constitutional Court’s decisions of 24.4.2008 on the right of a child to acquire the Belgian nationality, which recalls the ECHR, and of 23.1.2008 on money laundering, which recalls the European Charter of fundamental rights; 

for Italy, the Constitutional Court’s decisions n. 129/08  of 30.4.2008, which demands to the legislator urgent measures to conform the Italian procedure system to the Court of Strasbourg’s decisions; n. 104/08 of 18.4.2008 which recalls Community law in matters of protection of the environment, and n. 105/08 of 18.4.2008 which, again in the environmental matter, applies International sources (including the Kyoto Agreement) and Community legislation; the Constitutional Court’s ordinance n.103/08 of 15.4.2008 with which the Court has for the first time reverted a question of interpretation to the Court of Justice, changing its case law on this point;  the Court of Cassation’s decisions n.13816 and n.13810 of 12.2.2008 which deny punishment for the detention of works protected by copyright in the light of the case law of the European Communities’ Court of Justice; the order of the Court of Rome of 17.3.2008 in the matter of intellectual property, which applies the EU’s law and case law; the decision of the Regional Administrative Court of Apulia of 8.3.2008 which, in the environmental field (renewable energy), applies Community law and International sources (including the Kyoto Agreement).

With regard to the “comments”, among the documents from the European area we have included the report of the European Foundation for the improvement of living and working conditions (Dublin Foundation)  “Working conditions as social dialogue”; the document of the association Justice of April 2008 “Human rights and the future of the European Union”; the Report of the House of Lords of 28.3.2008 “European Union (amendment) Bill and the Lisbon Treaty: implications for the UK Constitution”, which also examines the value of the European Charter of fundamental rights in Great Britain and the question of the adherence of the EU to the ECHR.    
Among the comments we have also included:

. Valentina Bazzocchi  “The judgement Parliament v. Council C-133/06: another case of conflict between institution”

. Matteo Bonini Baraldi “The reversionary annuity to the registered living together companion of the same sex; first positive application of the Directive 2008/78/CE”

. Giuseppe Bronzini “The Italian judge as European judge: information, training, participation”  

. Massimiliano Delfino “Social rights and flexicurity” 

. Luca De Matteis “Reasonable delay in the Italian justice system: a European perspective”

. Alessandro Di Mario “The USA as non safe country” 

. Maurizio de Stefano “Juridical culture of family mediation integrated by the Directive 2008/52/EU”

. Silvio Gambino “Social rights, Charter of fundamental rights and European integration”

. Caterina Interlandi “Fight against terrorism and human rights: use of torture at the beginning of the XXI century”

. Christian Joerges and Florian Röde “On de-formalisation in European politics and formalism in European jurisprudence in response to the social deficit of European integration project. Reflections after the judgments of the ECJ in Viking and Laval” 

. Chiara Meoli “The right to privacy between Constitution and ordinary legislation”  

. Gualtiero Michelini and Valeria Piccone “European jurisprudence and social rights: a relation to be rethought” 

. Estel la Pareja “The Charter of Emergent Human Rights: the answer of the civil society to the challenges of the XXI century”;
. Oreste Pollicino and Vincenzo Sciarabba “The Charter of Nice today between “case law clearance” and the Treaty of Lisbon” 

. Lucia Serena Rossi “A bridge-Treaty is now necessary”

. Vincenzo Sciarabba “The problem of the untouchability of the res judicata between Court of Strasbourg, National judges, Constitutional Court and … legislator? (comments to the Constitutional Court’s decision n. 129 of 2008)” 

. Rosa Quesada Segura “Non discrimination, equality of treatment and of opportunuties in the European legal system. From the Council of Europe’s European Convention of Human Rights, to the Treaties and to the Charter of Fundamental Rights  of the European Union”
. Giuseppe Vettori “Circulation of goods and Community Law”

