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 C.I.R.D.C.E.

Observatory on the respect of fundamental rights in Europe
Newsletter n.8/2008

The readers of the newsletter of the web site www.europeanrights.eu will find the usual update of  important acts and case law  regarding the protection of fundamental rights.

In particular we would like to highlight:

For the European Union:

Directive 1/2008 of 29.01.2008 on integrated pollution prevention and control; Decision of the Council of 20.12.2007 (effective from 1 March 2008) which has modified the Protocol on the Statute of the Court of Justice, introducing the possibility of an expedited or accelerated procedure and, for references for a preliminary ruling relating to the area of freedom, security and justice, an urgent procedure; European Parliament’s Resolution of 20.02.2008 that has approved the Treaty of Lisbon; the Report of 23.01.2008 of the European Commission on equality between men and women; the ESDP  Joint Action of 4.2.2008 concerning the European Union’s Rule of Law mission  in Kosovo; the report of the European Commission of 11.12.2007 on the renewed Lisbon Growth and Jobs Strategy (2008-2010).

For the Council of Europe:

Recommendation 1824 and Resolution 1597 of the Council of Europe’s Parliamentary Assembly of 23.01.08 «on United Nations Security Council and European Union black lists»; Recommendation 1830 and the Resolution 1604 of the Parliamentary Assembly of 25.01.08 on video-surveillance in public places; Recommendation of the Council of Europe’s Committee of Ministers of 30.01.08 on equality between men and women «recommendation on the inclusion of gender differences in health policy»; the declaration of the Committee of Ministers of 21.02.08 on protection of children’s dignity, security and privacy on internet; the two Resolutions of the Committee of Ministers respectively of 27.02.08 on the Complaint n. 34/2006 of the World Organization Against Torture (OMCT) against Portugal, and of 28.02.08  on the collective Complaint n. 37/2006 lodged by the European Council of Police Trade Unions (CESP) against Portugal.

We also would like to underline that on 25 March 2008 the Council of Europe’s web site published the first Report of 2007 on the monitoring on the execution of the ECHR’s judgments.

For European case law:

the decision of the Court of Justice C-212/06 of 1.4.2008 on social security for Community nationals; the decision C-2/06 of 12.2.2008, Kempter, on the review of a definitive administrative decision based on an incorrect interpretation of Community Law, even if the claimant hadn’t appealed against it; the decision C-450/06 of 14.2.2008 on fair trial, principle of debate and protection of privacy, which mentions the Charter of Fundamental Rights; the decision C-380/05 of 31.1.2008 on the service guaranteed by television; the decision C-507/06 of 21.2.2008 on principle of non-discrimination regarding the childcase allowance; the decision C-506/06 of 26.2.2008 on the pregnant worker and the prohibition of discrimination for sex reasons; the decision C-498/06 of 21.2.2008 on the protection of the worker, unjustified dismissal and non-discrimination; the conclusions of the Advocate General of 24.1.2008 (C-350/06) on the right to holidays, which recalls the Charter and the conclusions of the Advocate General of 31.1.2008 (C-303/06) on discrimination of disabled people;

the decisions of the European Court of Human Rights Saadi vs United Kingdom (no 13229/03 of 29.01.08) on the detention of the applicant in a centre for claimants for asylum and on the fact that he hadn’t been informed as soon as possible about the reasons of his detention; Ramanauskas vs Lithuania (no 74420/01 of 5.02.08) on the equity of the procedure and in particular on the role of the agent provocateur; Kafkaris vs Cyprus (n° 21906/04 of 12.02.08) on detention for life; Guja vs Moldavia (n°14277/04 of 12.02.08), July and Sarl Libération vs France (no 20893/03 of 14.02.08) and Kuliś vs Poland (no 15601/02 of 18.03.08) on freedom of expression; Alexandridis vs Greece (no 19516/06 of 21.02.08), in which the Court has stated the violation of articles 9 and 13 of the Convention since the applicant had been forced to reveal his religious convictions while taking the oath to become a lawyer;  Saadi vs Italy (no 37201/06 of 28.02.08) in which the Court has stated that the execution of the decision to expel the claimant to Tunisia would violate article 3 of the Convention; Cavallo vs Italy (no 9786/03), and Marturana vs Italy (n° 63154/00) of 4.03.08 on censorship of the applicants’ correspondence in prison and on the legitimacy of the second applicant’s detention.

With regard to the international scenery we would like to highlight the ILO’s report of 28.2.2008 on the application of the conventions in the Member States; the decision of the Interamerican Court of human rights of 28.11.2007 on the right to property for the tribal communities settled in Surinam; the decision of the Court of Appeal for the sixth district (USA) of 15.10.2007 on the right not to work on Saturday for Hebrews. 

With regard to the national case law we would like to highlight:  for Spain three decisions  of the Constitutional Court: of 29.1.2008 on the legitimacy of promotion of equality between men and women in the electoral law, which mentions the Treaty of Lisbon; of 7.11.2007 on immigrants’ “absolute” rights; of 7.11.2007 on the liability to punishment of the denial of holocaust; for Ireland the decisions of the High Court of 18.1.2007 on the compatibility of Irish law on immigration and the ECHR; of 7.3.2007 on the compatibility between the Irish norms on bankruptcy and the ECHR; of 7.3.2007 and (two decisions) of 6.2.2007 on the European arrest warrant; for France the decision of the Court of Cassation of 18.1.2008 on the crime of libel in the light of the ECHR; the three decisions of the Court of Cassation of 6.2.2008 on the possibility of registration in the registers of births, marriages and deaths of 22 weeks old foetus, which recall the WHO’s indications; the decision of the Court of Cassation of 19.12.2007 on adoption by a homosexual couple that had subscribed a civil act; the decisions of the Constitutional Council of 15.12.2007 on immigration and asylum and of 21.2.2008 on security detention; the three decisions of the Council of State of 14.12.2007 on the judiciary control on penitentiary conditions; for Great Britain the decision of the House of Lords of 30.1.2008 on the European arrest warrant; for Germany we would like to highlight the decision of the Bundesgerichtsof of 20.12.2007 on the disorders on the occasion of the last G8, which uses principles of Community law and the decision of the Bundesverfassungsgericht of 27.2.2008 on on-line searches; for Poland the decision of the Constitutional Court of 11.5.2007 on lustration proceedings.

For Italy we would like to highlight the decision n. 39/2008 of 27.2.2008 of the Constitutional Court, which abrogates a bankruptcy norm in contrast with the ECHR; the decision of the Court of Cassation n. 1354/2008 of 22.1.2008 and the ordinance n. 2331/08 of 3.1.2008 on the matter of compensation for damages caused by unjustified delay of judicial proceedings; the decisions of the Court of Cassation n. 677/2008 of 16.1.2008 on the rights of workers in case of transfer of the firm in the light of the Court of Justice and European Court of human rights’ case law, n. 1531/2008 of 24.1.2008 on the possibility of expulsion of the ill foreigner, and n. 7791/08 of 20.02.2008 on the access to the artificial insemination programme for people condemned for mafia crimes who are placed in special detention regime, in the light of the ECHR; the order of the Court of Milan of 11.2.2008  on the discrimination of non Community children with regard to admission to public nurseries; the Court of Milan’s decision of 4.7.2007 on time purveyance’s contracts; the Court of Ravenna’s decision of 12.12.2007 on requirements for the admission to indemnity for invalidity for a non Community person; the Court of Genoa’s decision of 4.12.2007 on the right to assembly in the light of the Court of Strasbourg’s case law (with regard to the demonstration of the “white suits” at the Genoa’s G8); the decision of the Venetian Court of Appeal of 17.5.2007 on corporate connection; the Veneto’s Administrative Court’s decision of 8.11.2007 on the importance of contrast with Community law as a cause of illegitimacy of administrative acts; the Latium’s Administrative Court’s decision of 22.11.2007 on compensation of damages for dispossession. 

With regard to the “comments”  among the documents coming from the European civil society we have inserted Medel’s answers to the forum created by the European Commission debating on “active  social inclusion” and on “collective redress”; the document of the European Foundation for the improvement of living and working condition (Foundation of Dublin) of January 2008  on “Flexicurity and security over the life course”
We have then added the following comments: 

William Chiaromonte “The return of the worker in the Member State of which he is a citizen and the right to stay of the relative who is citizen of a third State”

Roberto Conti “Europe and torture: comment on the decision Saady vs Italy” 

Cristi Danilet “Independence and impartiality of Justice – International standards”

Maurizio de Stefano “The primacy of the most favourable treatment in the protection of human rights” 

Elena Falletti “The European Court of Human Rights and adoption by a homosexual person” 

Jean-Paul Jean “The quality of judicial decisions according to the Council of Europe” 

Ferdinando Layolo “The State’s responsibility for violation of Community law by the national judges of the Court of Cassation”

Marco Lombardo “The principle of cooperation and the obligation of review of an administrative decision”

Chiara Meoli  “Freedom of religion and laicality in Europe: some considerations”

Alberto Marcheselli “Strict penitentiary regimes, protection of security and fundamental human rights”
Clemente Massimiani  “Flexicurity and dignified work in Europe: a possible coesistence?” 

Valeria Piccone “Court of Justice and correspondent interpretation: the Velasco Navarro decision” 

Oreste Pollicino “The Polish Constitutional Court makes the accounts with the past: the lustration procedures before the courts of Warsaw”

Alfonso Scirocco “The Lisbon Treaty and the protection of personal data in the European Union”

Vincenzo Tutinelli “The growing importance of the ECHR in the national Italian legal system: a comment on the decision n. 39/2008 of the Italian Constitutional Court”

Ugo Villani “The ‘counterlimits’ in the relations between Community and Italian law”  

We have also published the following reports:

From the meeting in Pisa of 29.2.2008 on “Prison in Europe between reintegration and marginalization”, organized by the European Democratic Lawyers:

Virginie Bianchi “Prisons in Europe: rules and conditions of detention”

Cristiana Bianco “Privation of freedom in the European Court of human rights’ decisions”

Luigi Ferrajoli “Is prison still necessary?”

Héctor C.Silveira Gorski “Detention and expulsion of non European citizens”

Laura Janes “Criminal liability of minors and severity of penalties: European trends and developments”

Lavinia Lefterache “The Romanian’ Law N° 275 of July 2006 on enforcement of punishments and measures ordered by the judicial bodies during the criminal proceedings and ECHR”

Alessandro Margara “The prison in Europe between reintegration and exclusion”

Mauro Palma “The control of the European Committee for prevention of torture on privation of freedom”

Livio Pepino “Mechanisms of exclusion and criminal law of the enemy”

Helmut Pollähne “New economy in the prison system”;

Robert Roth “Council of Europe and European Union: which future for the criminal penalty of privation of freedom?”
Loïc Wacquant “The place of the prison in the new government of poverty”

From the meeting of Iasi (Rumania) of 8.3.2008 on “Fighting against discrimination – best practices and new challenges. A comparative approach in EU member states”, organized by the Union of Rumanian judges:

Evangelia Palaiologou “Female migrant workers in Greece”

Radu Chiriţă “Racial and ethnic discrimination in the enforcement of justice”

Laura Curcio “Discriminations on grounds of race and ethnic origin”

Karima Zouaoui “French situation with regard to ethnic and religious discriminations: a typical example of the French paradox on the concept of law and rights”

