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 C.I.R.D.C.E.

Observatory on fundamental rights in Europe
Newsletter n. 7
The web site of the Observatory www.europeanrights.eu presents its usual updating of acts and  case law relevant for the protection of fundamental rights.

With regard to the acts of the EU, we would like to highlight the European Commission’s communication of 17.10.2007 “Modernizing social protection to enforce social justice and economic cohesion: taking forward the active inclusion of people furthest from the labour market”, which recalls art. 34 of the Charter of fundamental rights; the European Parliament’s resolution of 12.12.2007 on fight against terrorism; four resolutions of the said Parliament of 13.12.2007 on the fight against the increasing extremism in Europe, which recall the Charter of fundamental rights; on the proposal of decision of the Council concerning the reaching of an agreement between the European Community and the European Council about cooperation between the Agency of the EU for fundamental rights and the European Council; on women’s rights in Saudi Arabia; on the dialogue about human rights  and on the relations between the EU and China; and, moreover, the European Parliament’s resolutions of 15.1.2008 on the Community strategy 2007-2013 for health and security on working places and of 16.1.2008 on the EU’s strategy concerning under age youngsters’ rights.

Among the acts of the European Council we must mention: the Committee of Ministers’ temporary resolution of 5.12.2007, concerning the execution of the decision in the case Hulki Güneş vs Turkey, which has again invited Turkey to allow the reopening of a criminal procedure  in order to put remedy to the violations of the right to a fair trial; the answers of the Committee of Ministers of 16.1.2008 to Recommendation n. 1801 (2007) of the Parliamentary Assembly on secret detentions and illegal transfers of detainees involving CoE Member States: second report, and to Recommendation n. 211 (2007) of the Regional and Local Authority Congress of the Council of Europe on freedom of expression and of assembly for homosexual, bisexual and transsexual people.   

Among the “other measures” there are the Committee of Ministers’ resolutions of 16.1.2008 concerning the collective claim n. 30/2005 of the Marangopoulos Foundation for human rights against Greece (considered founded) and the collective claim n. 35/2006 of the Finnish companies’ Federation against Finland (considered not founded), for violations of the European Social Charter.

With regard to the international scenery, we would like to recall the motion of the UN’s General Assembly on the moratorium on the death penalty of 1.11.2007; the conclusive report of the Rio de Janeiro reunion of 15.11.2007 promoted by the UN on the governance of Internet; five recent decisions of the Interamerican Court of human rights which show the activeness of this Court, that more and more follows the example of the Court of Strasbourg (two decisions of 11.5.2007 in the case Bueno Alves vs Argentina  and in the case of the Masacre de La Rochela vs Colombia; two decisions of 4.7.2007 Zambrano Vélez and others vs Ecuador and in the case Escué Zapata vs Colombia and a decision of 10.7.2007 in the case Cantoral Huamanì and Garcìa  Santa Cruz vs Peru); the debated decision of Pakistan’s Constitutional Court n. 88/2007 of 23.11.2007 which has legitimated Musharraf’s showdown towards the judiciary power; the Constitutional Court of South Africa’s decision of 5.10.2007 on the right to wear religious symbols at school; the Federal Court of Toronto’s decision of 29.11.2007 on the rights of refugees in the agreements between the U.S.A. and Canada and on the impossibility to consider the U.S.A. a safe Country in this respect.

With regard to the European jurisprudence we would like to highlight the Court of Justice’s decisions of 6.12.2007 C-300/06, on equality of salary between working men and women; of 11.12.2007 C-291/05 on freedom of circulation and on the right to residence of a citizen of a third State, who is a relative of an European citizen; of 13.12.2007 C-250/06 on freedom to supply services, pluralism and freedom of expression, and C-465/05 on freedom to supply services, freedom of establishment and non-fulfilment of the Italian State; of 18.12.2007 C-77/05 which turns down a claim of the United Kingdom and Ireland that aimed at quashing the regulation 2007/2004 which creates the European Agency for the management of operative cooperation at the member States’ external frontiers; C-137/05 that turns down the U.K. and Ireland’s claim which aimed at quashing the regulation 2252/2004 concerning the security characteristics of passports issued by the member States to EU citizens; C-64/05 on the access to Community Institutions’ documents and C-396/05, C-419/05, C-450/05 on freedom of circulation and old age pension; of 17.1.2008 C-246/06 (Velasco) on worker’s protection in case of insolvency of the employer; of 24.1.2008 C-294/06 on the right of stay of Turkish citizens in a member State. We must also mention the Advocate General’s conclusions in the case C-402/05 on black lists. 

With regard to the European Court of Human Rights we would like to highlight the decisions Di Giacomo vs Italy of 24.1.2008, Bagarella vs Italy of 15.1. 2008, Papalia vs Italy of 4.12.2007 and Asciutto vs Italy of 27.11.2007 concerning special norms of the Italian penitentiary system (art. 41bis) which violates ECHR’s norms; Zagaria vs Italy of 27.11.2007 on the right to communicate confidentially with one’s lawyer; Drassich vs Italy of 11.12.2007 on the right of the accused person to be informed in time not only about the facts founding the accusation, but also, with full particulars, about the juridical qualification given to those facts; Dickinson vs United Kingdom of 4.12.2007 on the violation of the right to private and family life concerning the refusal given to a prisoner to artificial insemination; Stoll vs Switzerland of 10.12.2007 and Foglia vs Switzerland of 13.12.2007 on freedom of expression; Emonet vs Switzerland of 13.12.2007 in a particular case of violation of the right to private life for the loss of the relationship with the mother, caused by the adoption carried out by the mother’s life-companion, to whom she was not married; Kearns vs France of 10.1.2008 again on the right to private life, in a case of late recognition of natural maternity after the consent to adoption; E.B. vs France of 22.1.2008, which condemns France for the violation of the right to non-discrimination, because the claimant’s homosexuality would have  decisive influence on the turning down of her adoption claim; Zoubaïraïev vs Russia of 10.1.2008, which condemns Russia for not having carried out a real enquiry about a death that took place in Chechnya and for not having provided the Court with the required information.

We must remember that the Court of Strasbourg on 12.12.2007 has struck out 40 cases against Poland because the Polish State has managed to create a system of real compensations for the 80.000 people who, between 1944 and 1953, were obliged to leave their goods in the eastern provinces of the Country. We would also like to highlight that the official web site of the Court has published a review of the decisions of the year 2007 and the chart of the violations ascertained in 2007, distinguished by State.

With regard to national jurisprudences, we would like to mention the decisions of the Spanish Constitutional Court of 10.12.2007 on the limits of the presumption of innocence  and  n. 245/2007 on the necessity of a rational motivation  which links the proofs to the facts, as ascertained,  in order to overcome the presumption of innocence; of 19.12.2007 on the right to strike of foreign workers, not legally authorized to work; the Spanish Supreme Court’s decisions of 19.6.2007 on the compensation owed to a person who was excluded from the military service because of his homosexuality, of 2.7.2007 on protection of personal data and the control of the working time of public employees through the hand’s biometric data; the French Court of Cassation’s decisions of 16.11.2007 and of 14.3.2007 on the violation of art. 6 of the ECHR, and of 18.12.2007 on the Communitarian principle of non-discrimination; the French Constitutional Council’s decision of 20.12.2007 on the modifications to the French Constitution in view of the ratification of the Treaty of Lisbon, which takes also in consideration the Charter of fundamental rights; the House of Lords’ decisions in re M of 5.12.2007 on the repatriation of thirteen years old youngsters in the light of the International Conventions,  Saber of 21.11.2007 on the right to asylum and Al-jedda of 12.12.2007 on the treatment of prisoners in Iraq; the High Court of Justice- Family Division’s decision of 28.11.2007 on assisted procreation; the Bundesvervassungsgericht’s decisions of 13.3.2007 on the transposition of directives, on States’ discretionary power and protection of fundamental rights and of 13.11.2007 on sanitary conditions in German prisons, which recalls the ECHR; the Bundesvervassungsgericht’s decision of 26.4.2007 on compensation for damages, financial covering and on the Court of Strasbourg’s decisions. 

With regard to Italian case law we would like to mention the Constitutional Court’s decision n.44/2008 of 4.3.2008 which states the unconstitutionality of statutory norms issued by the Government, falling outside the scope of a Community directive; the Italian Court of Cassation’s decisions n. 42767/2007 of 20.11.2007 and n. 46843/2007 of 17.12.2007 on the European arrest warrant and n. 40526/2007 of 20.11.2007 on the possibility to apply the European arrest warrant to Rumanian citizens; n. 2451/2008 of 18.01.2008 on the retroactivity, for criminal purposes, of the norms which have modified the status of Rumanian citizens; n. 26275/2007 of 14.12.2007 on the computation of compensation for dispossessions; n.2907/2008 of 18.01.2008 on the necessity of verifying if the legal treatment of homosexuality in the State of destination is dangerous for the person who is going to be expelled; n. 14/2008 of 3.01.2008 on compensation for the violation of the norms on fair trial; the decision of the Regional Administrative Court of Lazio of 18.07.2007 on freedom of circulation of professionals in the Community area, which applies the directives on the matter; the Court of Appeal of Rome’s decision of 29.3.2007 on the numerical requirements for the enforceability of “real protection” (possibility for the judge, in case of unjustified dismissal, to order the employer to reinstate the dismissed worker), in case of firm with registered office abroad in the light of the Community law.

Among the texts included in the “Comments” we would like to highlight the “Report on the administration of justice in the year 2007” of the President of the Italian Court of Cassation, which contains many references to the European case law; the comparative study of the Liberty Association of November 2007 on the European systems of detention before accusation; the agreement between social partners of October 2007 “Key challenges facing European labour markets: a joint analysis of European social partners” on flexicurity; the Irish Human rights Commission’s report of 8.11.2007 on extraordinary renditions; the advice of the Consultative Council of European judges at the Council of Europe of November 2007 on the independence and autonomy of judges and the advice of the Consultative Council of European Prosecutors at the Council of Europe again of November 2007 on international judiciary collaboration. Finally we would like to recall the Review on the Administrative case law and on the Consultative Divisions of the Council of State of the year 2007, which frequently recalls the European case law.

Also, the following new comments have been included:

Giuseppe Allegri “The French Constitutional Council, the Treaty of Lisbon and the modification to the French Constitution”

Valentina Bazzocchi “The Schengen acquis and the position of United Kingdom according the recent judgements of the  Court of Justice”

Marco Borraccetti “Art. 47 of the Charter of fundamental rights in the Community trial”

Roberto Conti “The Prestige decision” 

Maurizio de Stefano “The irresponsibility of the Italian Court of Cassation with regard to the Court of Strasbourg” 

Chiara Meoli “Human Dignity in the Portuguese constitutional case law” 

Federico Oliveri “Migrants’ right to health of migrant people under ECHR”

Giovanna Pistorio “Corresponding interpretation: starting points for some considerations”

Oreste Pollicino “Much ado  about (almost) nothing? About the decision of the French Council of  State Arcelor concerning relations between national legal system and Community law”

Silvana Sciarra “Viking and Laval: collective rights and market freedoms in the recent European debate” 

Giuseppe Vettori “The long march of the European Union’s Charter of fundamental rights”

Lorenzo Zoppoli “European Union and black work: new attentions and old contradictions”

