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Update on the case-law and other acts, relevant to the protection of fundamental rights, added to the website www.europeanrights.eu 

For the acts of the European Union we have included: 

· the Council’s Decision of 9 February 2010 appointing the Commission;

· the Resolution of the European Parliament of 10 February 2010 on trafficking of human beings;

· the Resolution of the European Parliament of 10 February 2010 on equality between men and women - 2009;

· the Resolution of the European Parliament of 17 December 2009 on improvements needed to the legal framework for access to documents following the entry into force of the Treaty of Lisbon;

· the Resolution of the European Parliament of 16 December 2009 on restrictive measures directed against certain persons and entities associated with Osama bin Laden, the Al-Qaida network and the Taliban, in respect of Zimbabwe and in view of the situation in Somalia.

For the Council of Europe we would like to highlight:

· the ratification of 15.1.2010 from Russian Federation of the Protocol n° 14 to the European Convention on Human Rights, which clears the way for the Protocol, already ratified by the other States Parties, to enter into force;

· the Recommendation CM/Rec (2010) 2 of 3.2.2010 of the Committee of Ministers on deinstitutionalisation and community living of children with disabilities and their social life;

· the Recommendation CM/Rec (2010) 1 of 3.2.2010 of the Committee of Ministers on the Council of Europe’s rules concerning probation;

· the Resolution 1708 and the Recommendation 1901 of the Parliamentary Assembly of 28.1.2010 solving property issues of refugees and displaced persons;
· the Resolution 1707 and the Recommendation 1900 of the Parliamentary Assembly of 28.1.2010 on the detention of asylum seekers and irregular migrants in Europe;
· the Recommendation 1897 of the Parliamentary Assembly of 27.1.2010 on the respect for media freedom;

· the Resolution 1703 and the Recommendation 1896 of the Parliamentary Assembly of 27.1.2010 on judicial corruption;

· the Resolution 1702 and the Recommendation 1895 of the Parliamentary Assembly of 26.1.2010 on the action against trafficking in human beings: promoting the Council of Europe Convention;

· the Recommendation CM/Rec (2009) 13 of the Committee of Ministers of 9.12.2009 on the nationality of children;

· the Recommendation CM/Rec (2009) 11 of the Committee of Ministers of 9.12.2009 on the principles concerning continuing powers of attorney and advanced directives for incapacity;

· the Resolution CM/Res (2009) 8 of the Committee of Ministers of 9.12.2009 on the collective complaint n. 50/2008 by the Confédération française démocratique du travail (CFDT) against France;

· the Interim Resolution CM/ResDH (2009) 160 of the Committee of Ministers of 3.12.2009 on the execution of the judgment of the European Court of Human Rights in the case Hirst against the United Kingdom No. 2 (claim n. 74025/01);

· the Interim Resolution CM/ResDH (2009) 159 of the Committee of Ministers of 3.12.2009 on the execution of the judgments of the European Court of Human Rights 
in 324 cases against Ukraine concerning the failure or serious delay in abiding by final domestic courts’ decisions delivered against the state and its entities as well as the absence of an effective remedy (Zhovner group);
With regard to the jurisprudence, we highlight:

For the Court of Justice, the decisions:

· of 11 February 2010, C-405/08, Ingeniørforeningen i Danmark, on informing and consulting employees, protection of employees’ representatives and more extensive protection against dismissal;

· of 4 February 2010, C-14/09, Have Genc, on freedom of movement and the right to residence of a Turkish worker in a member State of the European Union;

· of 26 January 2010, C-118/08, Transportes Urbanos y Servicios Generales, on the principles of effectiveness and equivalence in the action for damages against the State;

· of 26 January 2010, C-362/08 P, Internationales Hilfsfonds vs Commission, on the right to access to documents of the institutions of the European Union;

· of 21 January 2010, C-462/08, Bekleyen, on the right of the child of a Turkish worker to respond to any offer of employment in the host Member State in which that child has completed a vocational training course and to start the vocational training course after the parents have permanently left that Member State);

· of 21 January 2010, C-546/07, Commission vs Germany, on freedom to provide services and workers’ freedom of movement;

· of 19 January 2010, C-555/07, Kücükdeveci, on non discrimination on grounds of age; for the first time, after the coming into force of the Treaty of Lisbon, the Court recalls the Charter with regard to its binding nature;
· of 12 January 2010, C-229/08 and C-341/08, Colin Wolf, Domnica Petersen, on the prohibition of discrimination on grounds of age;

· of 23 December 2009, C-403/09 PPU, Jasna Detiček, on the custody of a child, which recalls the Charter of Fundamental Rights;

· of 17 December 2009, C-586/08, Rubino, on the recognition of diplomas and the persons’ freedom of movement;

· of 17 December 2009, C-197/09 RX-II, M vs European Medicines Agency (EMEA), on the parties’ right to be heard and to fair trial and on the matter whether the unity or consistency of Community law is affected;

· of 17 December 2009, C-227/08, Martìn Martìn, on the possibility for the national judge to find ex officio the violation of a norm of European Union law in order to protect consumers;

· of 10 December 2009, C-345/08, Krzysztof Peśla, on the refusal of access to serve as a legal trainee and persons’ freedom of movement;

· of 3 December 2009, C-399/06 P and C-403/06 P, Hassan vs Coucil and Ayadi vs Council, on the right to an effective remedy and of defence;

· of 2 December 2009, C-358/08, Aventis Pasteur vs OB, on the consumers’ protection;

· of 30 November 2009, C-357/09 PPU, Said Shamilovich Kadzoev, on repatriation of illegally staying third-country nationals;

for the European Court of Human Rights, the decisions:

· of 05.01.2010 Bongiorno and others vs Italy (no 4514/07) on confiscation of possessions;
· of 05.01.2010 Frasik vs Poland (no 22933/02) and Jaremowicz vs Poland (no 24023/03) on the violation of the Convention for the refusal to allow a prison inmate to get married;

· of 22.12.09 Sejdić and Finci vs Bosnia-Herzegovina (Grand Chamber decision n° 27996/06 and 34836/06): the prohibition to a Roma and a Jew to stand for elections to the House of Peoples  of the Parliamentary Assembly and to the Presidency of the State amounts to a discrimination and violates their electoral rights (articles 14 of the ECHR, 3 Protocol 1 and 1 Protocol 12); 

· of 22.12.09 Guiso-Gallisay vs Italy (Grand Chamber decision n° 58858/00) on the assessment of compensation in the case of constructive-expropriation;
· of 17.12.09 Mikayil Mammadov vs Azerbaijan (no 4762/05) on the lack of effective investigations concerning the State’s responsibility for a suicide.

· of 17.12.02 M. vs Germany (no 19359/04) on the retroactive prolongation of the unjustified preventive detention;

· of 15.12.09 Kalender vs Turkey (no 4314/02) on the failure of authorities in their duty to implement regulations for the purpose of protecting the lives of passengers in an accident in a railway station;
· of 15.12.09 Financial Times Ltd and others vs United Kingdom (n° 821/03), in which the Court states that the order to the newspapers to deliver up private documents concerning a takeover bid violates art.10 of the ECHR;

· of 15.12.09 Maiorano and others vs Italy (n° 28634/06) on the judges’ responsibility for the  double murder committed by a repeated offender during a day release;
· of 15.12.09 Gurguchiani vs Spain (n° 16012/06) on the retroactive application of a less favourable sentence received by an irregular foreigner;
· of 10.12.09 Koottummel vs Austria (no 49616/06) on the violation of art. 6 §1 of the ECHR for the refusal of an oral hearing before the administrative court in case of request of an employment permit;

· of 10.12.09 Koktysh vs Ukraina (n° 43707/07), according to which the extradition to Belarus would be in contrast with the Convention;

· of 8.12.09 Muñoz Díaz vs Spain (no 49151/07) on Roma marriages: the refusal to grant the widow a survivor’s pension is discriminatory;

· of 8.12.09 Sandru and others vs Romania (n° 22465/03) on the lack of a real investigation with regard to the violent repressions of anticommunist demonstrations broken out on December 1989 in Timisoara;
· of 8.12.09 Wieczorek vs Poland (no 18176/05) on a procedure concerning a justified disability pension, vitiated for the judge’s refusal to grant legal aid;
· of 3.12.09 Zaunegger vs Germany (no 22028/04) on the impossibility, under German law, to grant joint custody for parents of children born out of wedlock without the consent of both parents, deemed discriminatory against the father and in contrast with the combined norms of article 14 and 8 of the ECHR;
· of 3.12.09 Aleksandr Krutov vs Russia (no15469/04) on the fine imposed to a journalist for defamation, deemed detrimental to his freedom of expression;

· of 3.12.09 Kart vs Turkey (no 8917/05) on the suspension of a criminal proceeding because of parliamentary immunity, which was deemed not in contrast with the right to a fair trial;
· of 3.12.09 Daoudi vs France (n° 19576/08), according to which the deportation to Algeria of a sentenced person for terrorism would expose him to a risk of inhuman or degrading treatments;

· of 3.12.09 Seyidzade vs Azerbaijan (no 37700/05) on the refusal to register the applicant as a candidate in the upcoming legislative elections.
In the extra-European area, we have included:

· the decision of the International Criminal Court’s Appeals Chamber of 02.12.2009, which has amended the previous decision, with which the Pre-Trial Chamber II had admitted Jean-Pierre Bemba Gombo’s request for prison release, ordering provisional liberty in his favour during the criminal proceeding against him;
· the Inter-American Court of Human Rights’ decision of 20.11.2009, Usón Ramírez vs Venezuela, which, also applying the Court of Strasbourg’s jurisprudence, has sentenced the State of Venezuela for violation of the rights to freedom of thought and expression, to legal protection and personal freedom; 
· the first instance decision of the International Criminal Court for Rwanda of 17.11.2009, which has acquitted Hormisdas Nsengimana, accused of genocide and crimes against humanity;
· the Inter-American Court of Human Rights’ decision of 16.11.2009, Gonzáles and others (“Campo Algodonero”) vs Mexico, which judges on the State’s responsibility in relation to the disappearance and following death of three women (of which two were minors) in the city of Ciudad Juarez. The Court also dwells upon the analysis of the city’s particular condition, with regard to  gender violence, and upon the State’s answer to such situation;

· the Supreme Court of Canada’s decision of 24.07.2009, which judges in the matter of religious freedom, also recalling the Court of Strasbourg’s jurisprudence;
As far as case law of national courts is concerned, the following decisions must be highlighted:

· Austria: the Austrian Constitutional Court’s decision of 29.9.2009 which, recalling art. 10 of the ECHR, partially admits the question of unconstitutional of the law on the use of the Austrian State coat of arms, because it might violate the freedom of thought;
· Belgium: the Constitutional Court’s decision of 23.12.2009, which rejects the claim for suspension of art. 4 of law of 22/07/09, concerning the obligation to add biofuels to fossil fuels, stating that it is not in contrast with freedom of conscience as provided by the ECHR; of 17.12.2009, which states that the law which modifies the tax code does not violate any constitutional norm, as interpreted in accordance with the ECHR and the  Court of Strasbourg’s jurisprudence; of 03.12.2009, which states that art. 15ter of the law on limitations and controls of electoral expenses for the Federal chambers’ elections does not violate the Constitutional norms in the matter of right to a fair trial, to freedom of expression and assembly, as interpreted in accordance with the ECHR and the jurisprudence; of 26.11.2009, which states the  compatibility with the Constitution and the ECHR of article 5 of law of 27/12/2006, concerning the creation of the “Commission des Frais de Justice”, considering that this organ’s characteristics and appeal system do not violate the principle of fair trial; of 12.11.2009, which states that a different debarment term for the same credit does not violate the right to a fair trial nor to property, as provided by the Constitution interpreted in the light of the ECHR, if the reason is linked to the creditor’s legal action; and of  12.11.2009, which asserts that the law on copyright does not violate art. 7 of the ECHR nor the principle nulla poena sine lege, because the words “but commercial limité” (“limited commercial aim”) have a sufficiently clear normative meaning, even without a quantitative definition, leaving the judge to assess the actual case;

· Bosnia and Herzegovina: the Constitutional Court’s (Ustavni sud) decision of 03.07.2009, which, applying the consolidated Court of Strasbourg’s jurisprudence, has established that the Bosnia and Herzegovina Court’s order to limit  visits and contacts of the claimant with his relatives during his detention, served while waiting for the end of the investigations, did not violate the right to respect for private and family life, provided by the Constitution of the State and article 8 of the ECHR;
· France: the Court of Cassation’s decisions of 10.12.2009 (decisions 1308 and 1309),  which state that the mere detention of an irregular immigrant with his child in an administrative detention centre is not in contrast with art. 3 of the ECHR; and of 04.11.2009, which judges on the impossibility to recognize a Moroccan judgment of divorce in the national legal system, since the Court deems such decision as in contrast with the international public order and the norms of the VII Additional Protocol to the ECHR, because in violation of the principle of equality between husband and wife; the Council of State’s decision of 04.12.2009, which establishes that application to the incorporating firm of tax sanctions for fraud does not violate the principle of sanction’s personality, as derived from the ECHR; the decision of the Administrative Court of Besançon of 10.11.2009, which has quashed the decision of the president of the Conseil Général of Jura of 26 January 2009 with which he had denied his consent to the  request of adoption lodged by the claimant, who was a homosexual teacher;

· Great Britain: the United Kingdom Supreme Court’s decision of 16.12.2009, on the concept of direct discrimination for religious reasons against a student, who had been refused admission by a Jewish school, because son of a Jewish mother “converted and not by birth”, in the light of the ECHR’s norms; of 14.12.2009, on the right to private and family life in the ECHR’s jurisprudence, in the matter of violence and removal of a minor from the family; of 9.12.2009 with regard to the protection of public health, as guaranteed by the ECHR, in relation to the protocols provided by the Water Industry Act 1991 concerning the industries’ access to sewerage; still of 9.12.2009 on the role of testimony as guarantee of a fair trial and of how it should be gathered in order to be considered full evidence, according to the Court of Human Rights’ jurisprudence; of 9.12.2009, in the matter of freedom of expression, in the case of a former Security Service agent whose  work contract imposed certain limits to the publication of a book concerning his former activity; of 1.12.2009, in which the English Court widely examines the Court of Strasbourg’s jurisprudence in the matter of free elections, taking the norms of the ECHR as fundamental normative parameter; the England and Wales Court of Appeal’s decisions of 21.12.2009, in which the English Court analyses the obligation, provided by art. 2 of the ECHR, for States to guarantee full assistance to prisoners affected by mental disorders, however light, in order to restrain the increase of suicides in prison; of 15.12.2009 in which the Court, referring to the guarantees provided by the ECHR and Community law, deals with the supposed discrimination of a public official for her religious beliefs, after having refused to register  the civil partnership between two persons of the same sex, in virtue of the said beliefs; of 29.10.2009 on the right to property and to private and family life following the dispossession for public utility of some private properties; the Immigration and Asylum Tribunal’s decision of 13.11.2009 on the risk of torture, prohibited by the ECHR, which an Afghan citizen, converted to Christianity, would run in case of repatriation; of 20.10.2009, in which the Tribunal admits the claim lodged by a former parliamentary of the Netherlands against the expulsion order, following his visit in England to promote his documentary against Islam: the Court states again that every person is granted the fundamental right to freedom of expression and thought, as provided by the ECHR; of 15.10.2009 still on the indiscriminate risk of violence run by men and women on the Afghan territory and the protection provided for by art. 3 of the ECHR; 
· Germany: the German Constitutional Court’s decision of 4.11.2009 which, also with reference to the Court of Strasbourg’s jurisprudence and the European Treaties, prohibits public support, glorification and justification of the Nazi regime;

· Ireland: the Supreme Court’s decision of 10.12.2009, which judges on the custody and wellbeing of a child in a so called de facto family, concentrating in particular on the norms provided by article 8 of the ECHR and applying the Court of Strasbourg’s jurisprudence; and of 23.10.2009, which judges in the matter of rights of defence, and in particular on the concept of legal aid, also applying the Court of Strasbourg’s jurisprudence and the ECHR’s norms; the High Court’s decision of 15.10.2009, which, applying Community law in such matter and the Court of Justice’s jurisprudence, rejects the claim lodged by a Romanian citizen against the refusal of a permanent residence permit in the territory of the State; and of 14.10.2009 which judges on a deportation order issued against a Nigerian citizen in the light of the right to the respect for private and family life, as provided by article 8 of the ECHR;
· Italy: the Constitutional Court decision n. 317 of 9.12.2009, which declares the unconstitutionality of art. 172 paragraph 2 of the criminal procedure code on the limits to the defaulter’s right to appeal, because in contrast with art. 6 of the ECHR, as interpreted by the Strasbourg’s jurisprudence; n. 311 of 26.11.2009 in the matter of civil law’s retroactivity, deemed not in contrast with the concept of fair trial as provided by art. 6 of the ECHR and interpreted by the Court of Strasbourg’s jurisprudence; the Court of Cassation’s decision n. 26253/09 of 15.12.2009, which establishes the right of the person arrived as a clandestine at an air terminal in Italy, and there held for investigations, to claim refugee status, also in the light of Community directive and international sources; n. 22238/09 of 18.10.2009 on the children’s right to express their opinion on their custody, which recalls the New York Convention on the Rights of the Child; n. 21840/09 of 14.10.2009 in the matter of compensation for general damages, which recalls the Court of Strasbourg’s jurisprudence; n. 49196/09 of 13.10.2009  on non retroactivity of the less favourable criminal law (in the matter of recidivism), which recalls the E.U.’s Charter of Fundamental Rights; the Court of Cassation’s order n. 47395/09 of 12.11.2009 in the matter of retroactivity of the lex mitior, which recalls the norms of the Treaty on the Union, Community jurisprudence, the Court of Human Rights’ jurisprudence and in particular the decision in the case Scoppola II; n. 43250/09 of 11.11.2009, which raises the question of constitutionality for contrast with the Court of Human Rights’ jurisprudence of certain norms which allow chamber judgments without adversarial procedure; n. 42858/09 of 23.10.2009 which raises the question of constitutionality of certain norms of the Italian law on the European arrest warrant for contrast with Community obligations; the Court of Milan’s decision of 15.12.2009 on the prohibition of discriminations against a more uxorio couple of the same sex with regard to their right to health care, which mentions articles 8 and 14 of the European Convention of Human Rights, articles 20, 21 and 35 of the E.U.’s Charter of Fundamental Rights and the Resolutions adopted in such matter by the European Parliament; the decision of the Administrative Regional Court of Sicily of 11.11.2009 in the matter of compensation for damages from dispossession, which refers to the criteria fixed by the ECHR’s jurisprudence; the order of the Labour Court of Voghera of 11.12.2009 which raises the question of constitutionality of the norm which obliges employers to report clandestine workers to the police, for the contrast with Community laws, the Council of Europe’s guidelines and the ILO’s Conventions in such matter; the order of the Justice of peace of Agrigento of 15.12.2009 which raises the  question of constitutionality of the crime of clandestine entry into the Italian territory and recalls the ECHR’s jurisprudence and the UN conventions in such matter; the orders of the Court of Appeal of Florence of 13.11.2009 and of the Court of Ferrara of 11.10.2009 which revert to the Constitutional Court the question of homosexual marriages, which recall the Charter of Fundamental Rights; the decree of the tutelary judge of the Court of Palermo of 9.12.2009 in the matter of informed consent, which recalls art. 3 of the Charter of Fundamental Rights, the Oviedo Convention and the Court of Strasbourg’s jurisprudence; 

· Latvia: the Constitutional Court’s (Satversmes Tiesa) decision of 21.10.2009, which, also applying the Court of Strasbourg’s jurisprudence, has stated the unconstitutionality of article 1, Section 1, of the law “On Expropriation of Immovable Property for the Needs of the Border Checkpoint Terehova”, because in contrast with the right to property; and of 03.06.2009, which, asked to rule on the constitutionality of certain norms of the civil code in the matter of paternity recognition, has stated their compatibility with the Constitutional principles and the Council of Europe’s “European Convention on the legal status of minors born outside of marriage”, because aiming to the children’s protection;  

· Lithuania: the Constitutional Court’s (Konstitucinis Teismas) decision of 02.09.2009, which, also recalling Community law and the Court of Justice’s jurisprudence, analyses the compatibility of articles 30 and 32 of the law on State social security pensions with the State’s constitutional principles in the matter of citizens’ social security; 
· Portugal: the Constitutional Court’s (Tribunal Constitucional) decision of 02.12.2009, which judges on the constitutionality of law n. 237/2007 of 19 June, that implements the Directive 2002/15/CE of the European Parliament and of the Council, on the organization of the working time of persons performing mobile road transport activities; 

· Czech Republic: the Constitutional Court’s (Ústavní soud) decision of 08.01.2009, which quashes a decision of the Supreme Administrative Court for violation of the claimant’s right to his natural judge since such Court had adopted an arbitrary interpretation of a Community norm, without reverting the issue to the Court of Justice; and of 09.12.2008, which, also applying the Court of Strasbourg’s jurisprudence, has stated the unconstitutionality of law n. 326/1999 (Law on Foreigners’ residence), because it did not allow to lodge a claim against an expulsion order;  
· Romania: the Constitutional Court’s (Curtea Constituţională) decision of 08.10.2009, which, also applying the Court of Strasbourg’s jurisprudence, has stated the unconstitutionality of law n. 298/2008, in the matter of conservation of data generated or processed by electronic communication services’ providers or public providers, because in contrast with the right to the respect for private life, as provided by the State’s Constitution and the ECHR; 
· Spain: the decision of the Tribunal Supremo of 27.10.2009, which, also applying Community law, has quashed a decision of the Tribunal Superior de Justicia of Galicia which had rejected a claim lodged against a project of enlargement of the Marín-Pontevedera’s port, because it was not accompanied by an environmental impact assessment; the decision of the Tribunal Superior de Justicia of Castilla y Léon of 14.12.2009, on religious symbols in schools, which also recalls the Court of Strasbourg’s jurisprudence and in particular the recent decision in the case Lautsi vs Italy.    

For what concerns comments, among the document of European interest we have inserted: 

the House of Lords’ Report of 9.11.2009 on the “Stockholm Program”; the French Senate’s Report of 26.11.2009 on the decision of the German Constitutional Court on the Treaty of Lisbon; the Declaration of Bordeaux «Judges and Prosecutors in a democratic society» of 20.11.2009 by the Consultative Council of European Judges (CCEJ) and the Consultative Council of European prosecutors (CCEP); the report by the First President of the Italian Court of Cassation, Vincenzo Carbone, and the report by the General Prosecutor of the same Court, Vitaliano Esposito, at the inauguration of the judicial year on 29.1.2010.  

Among the comments, we have also included:

Giuseppe Allegri “Democratic participation after Lisbon”

Ramòn Baeza “The Treaty of Lisbon. Some considerations on its scope against the backdrop of the European Constitution”

Maria Gabriella Belgiorno “The crucifix in classrooms in Italy. An announced sentence of the European Court of Human Rights” 
Remo Caponi “European Courts and National res iudicata”

Roberto Conti “The first time of the Court of Justice on the “binding” Charter of Nice" 

Daniele Cappuccio “Court of Justice and expulsions of irregular immigrants (Directive Retour)”

Gaetano De Amicis “The principle of legality in criminal matters in the European Courts’ jurisprudence”
Antonella Di Florio “Information and consultation in the Court of Justice’s recent jurisprudence”

Elena Falletti “Discrimination of unmarried couples of the same sex”

E. Gletter “The role of social protection in the future Social Agenda of the European Union”

Maria Grazia Giammarinaro “The E.U.’s initiatives concerning minors’ trade and sexual exploitation, in the light of the new juridical framework of the Treaty of Lisbon” 

Alberto Mattei, Simone Penasa “Protection of the working mother in Community area: interdisciplinary perspectives ".

Chiara Meoli “What protection for linguistic minorities? Comparative law issues"

Ignazio Juan Patrone “The Public Prosecutor in Europe according to the Court of Strasbourg’s jurisprudence” 

Oreste Pollicino “Margin of appreciation, art 10, par. 1 of the Constitution and bi-directional balancing: evolution or turning point in the relation between national and conventional law in the two decisions of the Constitutional Court n. 311 and 317 of 2009?

Paolo Ponzano ”Reinforcement of the European democracy: the citizens’ initiative»
Pasquale Profiti “The Italian Court and trial in absentia: effects of the Court of Strasbourg’s jurisprudence” 

Angela Scerbo “Spanish judges and the exhibition of religious symbols in schools”

Giuseppe Tesauro “Constitution and external norms” 

We also publish the “Chronicles of the European Area of Freedom, Security and Justice” by Emilio De Capitani.

For the news concerning the Area of Freedom, Security and Justice see also the web site www.afsj.wordpress.com by De Capitani.

