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 C.I.R.D.C.E.

OBSERVATORY ON THE RESPECT OF FUNDAMENTAL RIGHTS IN EUROPE

Newsletter n.14

Below are the main updates concerning acts and case-law relevant to the protection of fundamental rights, as published in the web site www.europeanrights.eu:

With regard to the acts of the European Union, we would like to highlight:

· The European Parliament Recommendation of 26.03.2009 on strengthening security and fundamental freedoms on the Internet;

· The European Parliament Resolution of 5.02.2009 on the implementation in the European Union of Directive 2003/9/EC laying down minimum standards for the reception of asylum seekers and refugees: visits by the Committee on Civil Liberties 2005-2008; 

· The European Parliament Resolution of 3.02.2009 on non discrimination based on sex and intergenerational solidarity;

· The European Parliament Resolution of 15.01.2009 on transposition and application of Directive 2002/73/EC on the implementation of the principle of equal treatment for men and women as regards to access to employment, vocational training and promotion and working conditions;

· The European Parliament Resolution of 14.01.2009 on public access to European Parliament, Council and Commission documents (implementation of Regulation (EC n. 1049/2001);

· The European Parliament Resolution of 14.01.2009 on the development of the Un Human Rights Council, including the role of the European Union;

· The Staff working document issued by the Commission on 19.02.2009, “Synthesis of the replies from the Member States to the questionnaire on criminal law, administrative law/procedural law and fundamental rights in the fight against terrorism”;

· The opinion of the Article 29 Data Protection Working Party (composed of data protection agencies of the EU) on the use of body scanners in civil aviation and on the compatibility of this instrument with human dignity, privacy, and health.
With regard to the Council of Europe we have included:

· The Interim Resolution (2009)42 of 19.03.2009 of the Committee of Ministers on the execution of the judgments of the European Court of Human Rights concerning the excessive length of judicial proceedings in Italy;

· The Interim Resolution (2009)43 of 19.03.2009 of the Committee of Ministers on the execution of the judgments of the European Court of Human Rights in 145 cases against the Russian Federation relative to the failure or serious delay in abiding by final domestic judicial decisions delivered against the state and its entities as well as the absence of an effective remedy;

· The Interim Resolution (2009)44 of 19.03.2009 of the Committee of Ministers on the action of the Security Forces in Northern Ireland (case of Mckerr against the United Kingdom and five similar cases);

· The Interim Resolution (2009)45 of 19.03.2009 of the Committee of Ministers on the execution of the judgments of the European Court of Human Rights: Ulke against Turkey;

· The Recommendation (2009)1 of 18.02.2009 of the Committee of Ministers to Member States on electronic democracy (e-democracy);

· The three reports of the ECRI (European Commission Against Racism and Intolerance) of 24.02.2009 on Bulgaria, Hungary and Norway ;

· The report of the CPT (European Committee for the Prevention of Torture and Inhuman or Degrading Punishment or Treatment) published on 5.02.2009 concerning the Czech Republic: surgical castration is deemed by the Committee inhuman treatment (practiced on sex offenders with their consent);

· The report of the CPT of 20.01.2009 on its visit to Kosovo in March 2007 requested by the United Nations Interim Administration Mission in Kosovo: this is the first report of the CPT on a Country not included in the Council of Europe.

With regard to the jurisprudence, we would like to highlight:

With regard to the Court of Justice, the decisions:

· of 10.03.2009, C-169/07, Hartlauer, on the freedom of residence;

· of 10.03.2009, C‑345/06, Gottfried Heinrich, on the certainty of law;

· of 5.03.2009, C-388/07, The Incorporated Trustees of the Nation Council on Ageing, on national legislation permitting employers to dismiss employees aged 65 and over if the reason of dismissal is retirement;

· of 5.03.2009, C-222/07, Unión de Televisiones Comerciales Asociadas (UTECA), on the prohibition of discrimination for nationality reasons and freedom to provide services;

· of 19.02.2009, C‑228/06, Mehmet Soysal and Ibrahim Sava, on freedom to provide services;

· of 19.02.2009, C-308/07 P, Koldo Gorostiaga Atxalandabaso, on the rights of the defence, the principle of adversarial procedure and the right to a fair trial;

· of 17.02.2009, C-552/07, Commune de Sansheim, on the public’s access to information and on privacy;

· of 17.02.2009, C-465/07, Meki Elfaji, in the matter of asylum;

· of 10.02.2009, C-301/06, Ireland vs European Parliament and Council, on the conservation of personal data;

· of 29.01.2009, C-19/08, Migration sverket, in the matter of asylum;

· of 20.01.2009, C-350/06 and C-520/06, Schultz and Hoff, on the right to paid holidays;

and moreover:

· The Conclusions of the Advocate General Mengozzi, of 21.01.2009, case C-12/08, Mono Car Styling vs Dervis Odemis and others, on the protection of workers and the right to an effective remedy, which often recalls the Charter of Rights to support his thesis;

With regard to the European Court of Human Rights, the decisions:

· Simaldone vs Italy (n.22644/03) of 31.03.2009, concerning the length of proceedings before the administrative courts and the delay in payment of compensation awarded under the Pinto Act for the excessive length of those proceedings, with which the Court  has deemed such remedy as not “structurally ineffective”;

· Abdelhedi vs Italy (n. 2638/07) of 24.03.2009, with which the Court, with reference to numerous expulsions carried out by Italy to Tunisia, has stated again the principle of the decision Saadi vs Italy of 28.02.2008, according to which various international sources refer of inhuman treatments carried out in that Country against persons accused or sentenced for terrorism. The Court has considered insufficient the Tunisian Government’s diplomatic guarantees to Italy and has established that in case of expulsions Italy will be held to have violated art. 3 of the ECHR;

· Beker vs Turkey (n. 27866/03), of 24.03.2009, which has stated the violation of art. 2 of the Convention with regard to the claimants’ allegations, according to which a relative had been assassinated or had died because of negligence, even though the military authorities’ official investigation concluded that he had committed suicide;

· Dzhambekova and others vs Russia (nos 27238/03 and 35078/04),  Elsiyev and others vs Russia (no 21816/03), Khadayeva and others vs Russia (no 5351/04) of 12.03.2009, concerning disappearances in Chechnya;

· Gütl vs Austria (n° 49686/99) and Löffelmann vs Austria  (n°42967/98), of 12.03.2009, which have stated the violation of articles 9 and 14 of the Convention, since the claimants had been discriminated for their religion, because, being Jehovah’s witnesses, they had been forced to perform social instead of military service, while members of other recognized religions, exercising pastoral duties comparable to theirs, had been exempted from such service; 

· Anakomba Yula vs Belgium, (no 45413/07), of 10.03.2009, concerning the refusal of legal aid in a case of contestation of paternity;

· Hachette Filipacchi Presse Automobile and Dupuy vs France (no 13353/05) and Société de Conception de Presse et d’Edition et Ponson vs France (n° 26935/05), of 5.03.2009, which have stated the non violation of articles 10 and 14 of the Convention with reference to the decision against the claimants for the advertising in favour of tobacco, as a consequence of the publication of photographs of the Formula 1 pilot Schumacher wearing the colours of a brand of cigarettes;

· Koudechkina vs Russia, (n. 29492/05), of 26.02.2009, in which the Court has stated the violation of article 10 of the Convention in relation to the disproportionate penalty imposed on the claimant for her statements to the media, in which she had criticized high magistrates;

· Astamirova and others vs Russia, (n. 27256/03),  Sagaïev and others vs Russia (n. 4573/04), Vagapova and Zoubiraïev vs Russia (n. 21080/05) of 26.02.2009, in cases in which the claimants have adduced that some relatives had disappeared or had been kidnapped by Russian soldiers and that national authorities had not done everything possible to investigate on such allegations;

· Poghossian vs Georgia, (no 9870/07), of 24.02.2009, which has stated the violation of art. 3 of the Convention and has ascertained the existence of a structural problem related to an adequate medical assistance of ill prisoners, in particular afflicted with hepatitis C;

· C.G.I.L. vs Italy (n.46967/07) of 24.02.2009, which has stated the violation of art. 6 § 1 of the Convention in relation to the fairness of the procedure, for the impossibility to prosecute a deputy for libel because of his parliamentary immunity;

· Gagiu vs Romania (n.63258/00) of 24.02.2009, which has ascertained various violations of the Convention for the claimant’s detention and the medical treatments for the fatal illness, as well as for his right to take legal steps before the Court;

· Ben Khemais vs Italy (n.246/07) of 24.02.2009, which has stated the violation of art. 3 of the Convention for the expulsion of the claimant to Turkey, where he had been sentenced for participation in a terrorist organization, and the violation of art. 34 for the violation of the interim measures provided according to art. 39 of the Rules of Court;

· Kozacioğlu vs Turkey (n. 2334/03), decision of the Grand Chamber of 19.02.2009, which has stated the violation of art. 1 of the Protocol n. 1 to the Convention, because the Turkish juridical authorities did not take into account the historic value of the property, when they fixed the claimant’s compensation for its dispossession;

· A. and others vs United Kingdom, (n. 3455/05), decision of the Grand Chamber of 19.02.2009, which has stated the violation of art. 5 of the Convention, because the prisoners had been detained in regime of high security, according to a law which allowed detention of foreigners suspected of terrorist activities with no time limit;

· Andrejeva vs Latvia, (n. 55707/00), decision of the Grand Chamber of 18.02.2009, which has stated the violation of art. 14 related to art. 1 of the Protocol n. 1 to the Convention, with reference to the refusal of the Latvian juridical authorities to recognize the benefit of the pension for the years the claimant had worked in the ex USSR before 1991, since she did not have Latvian nationality;

We also would like to highlight that: 

· on 18.02.2009 the Court has admitted the request for interim measure lodged by Omar Othman (Abu Qatada): on 11.02 the claimant seized the Court adducing that his expulsion to Jordan, in contrast with what had been guaranteed by the Jordanian Government, would have exposed him to a concrete risk of torture an inhuman or degrading treatments. On 18.02 he solicited provisional measures according to art. 39 of the Rules of Court to stop his expulsion to Jordan awaiting the Court’s exam of his claim. The Court ruled that the English Government should not expel the claimant until it has examined the question;

· on 22.12.08 the Court has deemed unreceivable the claims lodged against Italy by Ada Rossi and others (n.55185/08+others) which complained for the negative effects of the decision of the Court of Appeal of Milan in the case Englaro.

With regard to the extra-European area, we have included: 

· the decision of the International Criminal Court for ex-Yugoslavia of 26.02.2009 which sentences five Serb high officers and acquits one of them for the crimes committed in Kosovo;

· the report of the United Nations Secretary General of 12.01.2009 concerning the obligation of all States to defend their populations from genocide, war crimes, ethnic cleansing and crimes against humanity;

· the Resolution of the United Nations General Assembly of 22.01.2009 which states again the necessity to intensify the fight to eliminate any sort of racial discrimination;

· the Resolution of the United Nations General Assembly of 18.12.2008, which invites the international community to ensure women and female children the right to health, including sexual and reproductive health, according to the Convention which condemns every sort of discrimination against women;

· the ILO report (International Labour Organization) “Global Employment Trends January 2009”, which analyses the crisis linked to oil, alimentation and economy, which the world is obliged to face and that have brought the worst financial crisis since the Crash of 1930;

· the UNEP’s report (United Nations Environment Programme) “A Global Green New Deal” of February 2009, which examines the urgent measures necessary to save the planet from an environmental catastrophe.

With regard to national jurisprudences we would like to recall:

· Austria: the decision of the Constitutional Court of 30.09.2008, which rejects the claim regarding the subjection of the ratification of the Treaty of Lisbon to a referendum;

· Belgium: the decisions of the Constitutional Court of 18.02.2009, concerning the compatibility of certain articles of the criminal procedure code, relative to particular methods of gathering evidence, with the principles of fair trial provided by the Constitution of the State and the ECHR; of 12.02.2009, which judges on the legitimacy of law against racism, general law against discrimination and “gender” law (transposition of Community Directives), in the light of Community law, the ECHR, the Charter of Fundamental Rights of the European Union, as well as the jurisprudence of the Court of Justice and the Court of Strasbourg; of 21.01.2009, which quashes article 4 par. 3 of law 30 March 1999 in the matter of health insurance (assurance soins), modified by the law of 20 April 2004, for contrast with the principle of freedom of movement of workers; and of 15.01.2009, which analyses the legitimacy of certain articles of the law of 4 December 2007, in the matter of elections of the trade union representatives for the year 2008, applying the norms of the ECHR and the jurisprudence of the Court of Strasbourg;

· France: the decisions of the Court of Cassation of 13.02.2009, which quashes the decision of the Court of Appeal of Aix-en-Provence for the violation of the urban development plan, according to art. 7 of the ECHR; of 20.01.2009 in the matter of penitentiary conditions, which recalls the norms of the ECHR; of 17.12.2008, which deals with the question of responsibility deriving from pollution, applying Community law; the decisions of the Council of State of 17.12.2008, which states again the penitentiary administration’s obligation to adopt all measures necessary to protect the prisoners’ life, according to article 2 of the ECHR; and of 14.11.2008 in the matter of corporal inspections on prisoners, applying the norms of the ECHR; the advice of the Council of State of 16.02.2009, which judges on the responsibility of the State in relation to the deportation of persons victims of anti-Semitic persecution during World War II;

· Germany: the decision of the Federal Constitutional Court of 03.02.2009, which judges the compatibility of the new law on Absatzfond (Found for marketing agriculture, forest and food products) with the Constitution and Community law;

· Great Britain: the decisions of the House of Lords of 28.01.2009, which deals with the question of the necessity to judge case by case the limit imposed by the authority to the persons’ freedom to protect public security; of 21.01.2009, which analyses the compatibility of an administrative procedure, carried out provisionally and without adversarial procedure, which can enable certain persons to take care of people with psychological problems, with the principle of fair trial and the right to private and family life; and moreover, of 21.01.2009 on the right to a speedy judicial decision on the legitimacy of the arrest and detention on remand; the decisions of the High Court of 12.02.2009, which judges in the matter of fair trial in relation to a case of expulsion, and on the transverseness of the said principle in the national legal systems; and of 04.02.2009 which judges on tortures and inhuman or degrading treatments inflicted to an Ethiopian citizen resident in Great Britain to wring out of him the confession of his affiliation to Al-Qaida and terrorism; the decisions of the Scottish High Court of Judiciary of 13.02.2009 on the obligation of publicity of the judge’s communications within a criminal proceeding; and of 06.02.2009 on the importance of the principle of fair trial in the Country; the decisions of the Asylum and Immigration Tribunal of 02.02.2009, which states again the prohibition of extradition of a Syrian citizen, who would be subjected to torture in his Country for being opposed to the regime; and of 05.01.2009 which admits the claim for asylum of an Afghan citizen recalling the ECHR in defence of the prohibition of discrimination and torture which the person would be subjected to if extradited to his Country;  

· Ireland: the decision of the Supreme Court of 19.02.2009 on the European arrest warrant, which applies the jurisprudence of the Court of Justice; the decisions of the High Court of 20.01.2009 in the matter of right to freedom, which recalls the jurisprudence of the Court of Strasbourg; moreover of 20.01.2009 concerning freedom of movement of workers, and in particular the mutual recognition of diplomas, which recalls Community law relevant in such matter; and of 16.01.2009, which judges on the claim for subsidiary protection lodged by two Nigerian citizens (mother and daughter) applying the ECHR’s norms and the jurisprudence of the Court of Strasbourg; 

· Italy: the decisions of the Constitutional Court n. 56 of 23.02.2009, which states the non applicability of the principles concerning reasonable delay to taxation proceedings; n. 21 of 26.01.2009, which, recalling Community and international law, states the groundlessness of the question of constitutional legitimacy of art.12 of the law on immigration; the decisions of the Court of Cassation n. 11912 of 18.03.2009 in the matter of seizure of assets in view of forfeiture in the field of transnational crimes; n. 4466 of 25.02.2009, which establishes the right to obtain Italian citizenship for the claimant born abroad from the son of an Italian woman married to a foreign citizen, recalling international conventions and the Treaty of Lisbon; n. 4303 of 30.01.2009 in the matter of executive European arrest warrant; n. 3718 of 27.01.2009 concerning the relations between seizure in criminal proceedings and the freezing of assets as provided by Community regulations for the fight against the financing of terrorism; n. 2437 of 21.01.2009 which excludes criminal relevance with regard to the conduct of a doctor who has subjected the patient to a different surgery from the one which the patient had given his informed consent  to, and recalls the Charter of Fundamental Rights; n. 29191 of 12.12.2008 which admits the claim for compensation for serious injuries following a car accident and recalls the Charter of Fundamental Rights; n. 38488 of 09.10.2008, which deems the Italian norms on agents provocateurs compatible with the jurisprudence of the ECHR; the order of the Court of Pordenone of 25.02.2009 on the compatibility with international Treaties of the installation of nuclear weapons inside the military base of Aviano; the decision n. 403 of the Regional Administrative Court of Campania of 27.01.2009 which, in relation to the site of a waste dump, deals with the “cost-benefits analysis” applying Community law; the decision n. 3013 of the Court of Trani, Labour Division, of 22.09.2008 in the matter of employment contract and transposition of the Community Directive 1999/70/6; 

· Latvia: the decisions of the Satversmes Tiesa (Constitutional Court) of 22.12.2008, which, also applying the jurisprudence of the Court of Strasbourg and the norms of the First Protocol to the ECHR, establish that article 2 of the Section 1231 of the Civil Code, concerning servitudes, is not in contrast with the right to property provided by the Constitution of the State; of 16.12.2008 in the matter of principle of legality, which recalls the jurisprudence of the Court of Strasbourg; and of 5.11.2008, which judges on the compatibility of certain norms of the Civil Procedure Code, concerning the decision to impose fines as procedural penalties, with procedural rights of the person provided by the Constitution of the State and the ECHR; 

· Lithuania: the decisions of the Konstitucinis Teismas (Constitutional Court) of 04.12.2008, which, applying Community law relevant in such matter, establish that limits provided by article 15, par. 2, of the law on electricity to the liberty of enterprise are not illegitimate, because they aim at protecting other relevant interests; and of 28.05.2008, which analyses the compatibility of article 256, par. 3, of the Code on Administrative Violations of Law with procedural rights provided by the Constitution and in particular with the principle of independence of the judge, recalling the jurisprudence of the Court of Strasbourg;

· Poland: the decisions of the Trybunal Konstytucyiny (Constitutional Court) of 03.06.2008, which, also recalling the jurisprudence of the Court of Strasbourg, state the unconstitutionality of the norms of article 156, par. 5, of the Criminal Procedure Code, on access to documentation concerning preliminary investigations, for violation of the rights of defence; and of 23.04.2008 which judges in the matter of freedom of expression, with reference to the jurisprudence of the Court of Strasbourg;

· Portugal: the decision of the Constitutional Court of 17.02.2009, which judges in the matter of non-retroactivity of criminal law, recalling the jurisprudence of the Court of Strasbourg; 

· Slovenia: the decision of the Ustavno Sodišče (Constitutional Court) of 13.11.2008, which recalls the principle of equality and non-discrimination with reference to access to procedural documents by disabled person (in the present case, blind person), recalling the norms of the Charter of Fundamental Rights of the European Union and the European Social Charter, as well as the jurisprudence of the Court of Strasbourg;

· Spain: the decisions of the Constitutional Court of 29.01.2009, which judges on the claim lodged for violation of rights to political association, to ideological freedom and freedom of expression against a decision previously issued by the Tribunal Supremo concerning the banishment of the political party Eusko Abertzale Ekintza/Acción Nacionalista Vasca (EAE/ANV); 26.01.2009, which quashes a previous sentence issued by the Court of Appeal for violations of the guarantee of fair trial; of 22.12.2008, which deems discriminatory a decision aiming at limiting or suspending the communication between a parent and his under-age children, if mainly or exclusively  grounded on the parent’s sexual orientation; and of 15.12.2008, which analyses the right to assembly in the light of the jurisprudence of the Court of Strasbourg; the decision of the Tribunal Supremo of 11.02.2009, in the matter of conscientious objection in relation to education, which recalls the norms of the Charter of Fundamental Rights of the European Unions and of the ECHR and applies the jurisprudence of the Court of Strasbourg; the decision of the Audiencia Nacional of 29.01.2009 concerning an action carried out by Israeli aerial forces against possible affiliates to Hamas.

Among the comments we have included:

· Fabrizio Amato "Age Discrimination: will Cinderella find her little shoe?"

· Cristi Danilet "Freedom of expression of judges"

· Francesco Elia and Grazia Neglia “Blue gold: war or peace? The strategic importance  of water, precious and badly distributed good”

· Elena Falletti "The study of traffic accidents and the Charter of Nice "

· Maria Rosaria Ferrarese “When national actors become transnational: transjudicial dialogue between democracy and constitutionalism”

· Gianfranco Gilardi “Immigration policies and European fundamental rights”

· Roberto Mastroianni “Protection of fundamental rights between Community law and national Constitutions”

· Chiara Meoli "The Region of Lazio comes nearer to Europe in the matter of basic income"

· Barbara Pozzo “The European Union’s environmental policies”

· Daniel Raventòs “Does a basic income in a depressed economy make sense?”

· Armando Spataro “European Union and policies of fight to international terrorism”

· Françoise Tulkens “The accession of the European Union to the European Convention of Human Rights. Question and answers”

The acts of the Meeting which took place in Palma de Mallorca on 22-23 January 2009 “Conference on labour law in the XXI century”

· Ramon Alós de Moner Vila “Where is employment heading? Some considerations on current changes”; 

· Eric Alt “Balance in economic and social rights following the decisions Viking, Laval and Rüffert”; 

· Albert Arsèguel “Actuality of labour relations in France”; 

· Jairo Carneiro “Unionism in the XXI century”; 

· Linda D’Ancona “New kinds of labour contracts in Italy, the contratto a progetto”; 

· Miquel Falguera Baró “Labour law, right to equality”; 

· Carmen Galizia “Present questions on time contract in Italy”;

· Ferran Gomila i Mercadal “Postmodernism and labour relations”; 

· Ingrid Heinlein “Regulation of working conditions by trade unions and employers’ associations in Germany”; 

· Ángel Jurado Segovia “Protection regarding psychosocial risks in labour”; 

· José Luís López Bulla “Unionism in the XXI century”; 

· Rafael Antonio López Parada “The story embedded in labour law and the necessity to bring it up to date”;  

· Susana Marimón Charola “Regulation of working conditions for trade unions and employers’ associations in Germany”; 

· José Enrique Medina Castillo “An integrated strategy of flexibility and social policies for facing the crisis of the working and welfare society; 

· Rafael Miquel “Law on bankruptcy: a clinic case”; 

· Erik Monreal “The right of the worker to refuse to work as last means of protecting his life or health”;

· José Joaquín Pérez-Beneyto Abad “The post-Ford enterprise, the flexible worker: the present social constitution of labour”; 

· Albert Recio “Job inequalities. A global approach”; 

· Pilar Rivas Vallejo “Conceptual delimitation of labour discrimination in the Community acquis: concepts of discrimination for association, connection or for intersection and the Directives against discrimination”. 

Finally we would like to highlight the training course: 

“The protection of Fundamental Rights in European Law. The case law of European Court of Justice and European Court of Human Rights” organized by the UNICRI International Summer School on Fundamental Rights in Pomezia (Rome) from 1 to 7 July 2009.     

