[image: image1.png]Europeanrights.eu




OBSERVATORY ON THE RESPECT FOR FUNDAMENTAL RIGHTS IN EUROPE
Newsletter n. 38
15 May 2013
Below are the main updates concerning case-law and acts relevant to the protection of fundamental rights, as published in the web site www.europeanrights.eu
For the acts of the European Union we have included: 

· The European Parliament Resolution of 18.04.2013 on the impact of the financial and economic crisis on human rights;

· The European Parliament Resolution of 16.04.2013 on the transposition and application of Council Directive 2004/113/EC implementing the principle of equal treatment between men and women in the access to and supply of goods and services;

· The European Parliament Resolution of 14.03.2013 on strengthening the fight against racism, xenophobia and hate crime;

· The European Parliament Resolution of 12.03.2013 on eliminating gender stereotypes in the European Union;

· The European Parliament Resolution of 12.03.2013 on the impact of the economic crisis on gender equality and women’s rights.
For the Council of Europe we would like to highlight the following resolutions and recommendations:
of the Parliamentary Assembly: 
· the Resolution 1934 of 26.04.2013, “Ethics in science and technology”;

· the Recommendation 2017 of 26.04.2013, “Nanotechnology: balancing benefits and risks to public health and the environment”;

· the Resolution 1932 and the Recommendation 2016 of 25.04.2013, “Frontex: human rights responsibilities”;

· the Resolution 1933 of 25.04.2013, “Management of mixed migration and asylum challenges beyond the European Union’s eastern border”;

· the Resolution 1928 of 24.04.2013, “Safeguarding human rights in relation to religion and belief and protecting religious communities from violence”;

· the Resolution 1929 of 24.04.2013, “Culture and education through national parliaments: European policies”;

· the Resolution 1930 and the Recommendation 2014 of 24.04.2013, “Young Europeans: an urgent educational challenge”;
· the Recommendation 2015 of 24.04.2013, “Young people’s access to fundamental rights”;

· the Resolution 1926 of 23.04.2013, “Fighting “child sex tourism””

· the Resolution 1927 of 23.04.2013, “Ending discrimination against Roma children”;

· the Recommendation 2013 of 23.04.2013, “Parliaments united in combating sexual violence against children: mid-term review of the ONE in FIVE Campaign”;
and of the Committee of Ministers:
· the Resolution (2013)8 of 30.04.2013 on the Complaint No. 62/2010 by the International Federation of Human Rights (FIDH) v. Belgium;

· the Resolution (2013)7 of 10.04.2013 on the Collective Complaint No. 61/2010 by the European Roma Rights Centre (ERRC) against Portugal;
· the Resolution (2013)6 of 27.03.2013 on the Complaint No. 67/2011 by Médecins du Monde – International v. France;
· the Resolution (2013)5 of 27.03.2013 on the implementation of the European Social Charter (revised) (Conclusions 2011, provisions related to “Children, families, migrants”);
· the Resolution (2013)4 of 27.03.2013 on the implementation of the European Social Charter (Conclusions XIX-4 (2011), provisions related to “Children, families, migrants”).
For the Court of Justice, we added the decisions:

· 25.4.2013, case C-81/12, Asociaţia ACCEPT, on the discriminations on grounds of sexual orientation in the field of employment and working conditions;
· 25.04.2013, case C-398/11, Thomas Hogan and others, on the protection of the employees in the event of insolvency of their employer;
· 23.04.2013, joined cases C-478/11 P, C-479/11 P, C-480/11 P, C-481/11 P, C-482/11 P, Gbagbo, Koné, Boni-Claverie, Djédié, N’Guessan, on black lists and right to an effective remedy;
· 18.04.2013, case C-247/12, Meliha Veli Mustafa, on the protection of the employees in the event of insolvency of their employer;
· 18.04.2013, case C-548/11, Mulders, in the matter of social security for frontier workers;
· 16.04.2013, case C-202/11, Anton Las/PSA Antwerp NV, on the freedom of movement for workers;
· 11.04.2013, case C-401/11, Blanka Soukupová, on early retirement from farming and the principle of equal treatment between women and men;
· 11.04.2013, case C-260/11, The Queen, on the environmental protection;
· 11.04.2013, case C-290/12, Oreste Della Rocca, on social policies and temporary workers;
· 11.04.2013, case C-443/11, Jeltes and others, on the unemployment benefit for a frontier worker;
· 11.04.2013, joined cases C-335/11 and C-337/11, Ring,  on the difference of treatment on grounds of disability;
· 21.03.2013, case C-92/11, RWE Vertrieb AG / Verbraucherzentrale Nordrhein-Westfalen eV, on consumers’ protection with regard to standardized contract terms;

· 21.03.2013, case C-244/12, Salzburger Flughafen GmbH, on the environmental protection;

· 21.03.2013, case C-254/11, Szabolcs-Szatmár-Bereg Megyei Rendőrkapitányság Záhony Határrendészeti Kirendeltsége vs Oskar Shomodi, on foreigners’ right to residence;

· 14.03.2013, case C-415/11, Mohamed Aziz, on unfair contract terms and consumers’ protection;

· 7.03.2013, case C-127/11, Aldegonda van den Booren, on social security for migrant workers;
· 7.03.2013, case C-358/11, Lapin elinkeino-, liikenne- ja ympäristökeskuksen liikenne ja infrastruktuuri –vastuualue, on hazardous waste and the environmental protection;
· 7.03.2013, case C-577/11, DKV Belgium SA, on life insurance, freedom of establishment, freedom to provide services and consumers’ protection;

· 7.03.2013, case C-607/11, ITV Broadcasting Ltd, on the broadcasting by a third party over the internet of signals of commercial television broadcasters and protection of the copyright;
And the Opinions of the Advocate General:
· 19.03.2013, joined cases C-584/10 P, C-593/10 P and C-595/10 P, Commission, Council, United Kingdom vs Kadi, on the right of the defence and to an effective remedy.
For the European Court of Human Rights we would like to highlight the decisions:
· 30.04.2013, Timochenko vs Ukraine, (n. 49872/11), on the unlawful detention of the former Ukrainian Prime Minister Julia Timochenko; 

· 25.04.2013, Savriddin Dzhurayev vs Russia, (n. 71386/10), on the unlawful and secret transfer to Tajikistan of a citizen protected by temporary asylum; 

· 25.04.2013, Canali vs France, (n. 40119/09), on promiscuity and the failure to comply with hygiene regulations in prison, which amounted to degrading treatment; 

· 22.04.2013, Grand Chamber Judgment, Animal Defenders International vs United Kingdom (n. 48876/08), on the prohibition of paid political advertising in the United Kingdom; 

· 22.04.2013, Ageyevy vs Russia, (n. 7075/10), on the unjustified revocation of the adoption on grounds of alleged beatings in respect of the minor;

· 22.04.2013, M.K. vs France, (n. 19522/09), on the retention of fingerprints of a person who had not been convicted, which was deemed as a violation of the right to the respect for private life; 

· 22.04.2013, Saint-Paul Luxembourg S.A. vs Luxembourg, (n. 26419/10), on an inadequately defined search warrant, which constituted a breach of freedom of expression and of respect for the home;

· 09.04.2013, Mehmet Şentürk and Bekir Şentürk vs Turkey, (n. 13423/09) on the violation of the right to life for not having given medical assistance to a pregnant woman, who required an emergency treatment; 

· 04.04.2013, Reznik vs Russia, (n. 4977/05), on freedom of expression and the unjustified defamation proceedings against a lawyer for critical statements during a television show; 

· 02.04.2013, Tarantino and others vs Italy, (n. 25851/09, 29284/09 and 64090/09) on the restriction to the admission to Italian university (faculty of medicine and dentistry), which were deemed reasonable; 

· 28.03.2013, Chapman vs Belgium, (n. 39619/06), on the right of access to a court; 

· 26.03.2013, Zorica Jovanović vs Serbia, (n. 21794/08), on the disappearance of babies from the hospital: Serbia must give credible answers on what happened to the children and compensate the parents; 

· 26.03.2013, Eon vs France, (n. 26118/10), on freedom of expression; 

· 14.03.2013, Salakhov and Islyamova vs Ukraine, (n. 28005/08), on the death of a prisoner suffering from AIDS two weeks after his release; 

· 07.03.2013, Raw and others vs France, (n. 10131/11), on the failure to comply with an order to return the child to his mother (according to the Hague Convention and the Brussels II bis Regulations), which was in breach of the right to the respect for private and family life; 

· 05.03.2013, Varela Geis vs Spain, (n. 61005/09) on the right of the defence and to a fair trial; in particular on the lack of communication of the amended charge against the accused person;

and the decisions:

· 18.04.2013, Inadmissibility decision, Mohammed Hussein vs the Netherlands and Italy (n. 27725/10), on the transfer of a Somali asylum seeker under the “Dublin II” Regulation; 
· 03.04.2013, the decision granting the Romanian Government another extension for the adoption of general measures in order to solve the problem concerning the issue of the restitution or compensation in respect of properties nationalized or confiscated by the State before 1989, as requested in the case Maria Atanasiu and others vs  Romania of 12.10.2010;
· 26.03.2013, the Court’s decision to adjourn its consideration of 2.354 applications against the United Kingdom concerning prisoners’ right to vote pending before it. Following the cases Hirst vs United Kingdom and Greens and M.T. vs United Kingdom, the Court held that the British Government should bring forward legislative proposals to amend the law and granted twice an extension of time, also in the light of the Grand Chamber judgment in the case Scoppola vs Italy of 22.05.2012. On 22.12.2012, the British Government published a draft bill which includes three proposals. The Committee decided to resume its consideration of such draft bill at the latest in September 2013.
The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) on 30.04.2013 published two reports on the visits in Spain, which took place in May-June 2011 and June 2012 and on 24.04.2013 the report on the visit in Portugal, which took place in February 2012.

For the extra-European area we have included:
· The decision of the Supreme Court of India of 01.04.2013, which rejected the claim lodged by the pharmaceutical company Novartis concerning the patent over the anti cancer drug “Glivec”;

· The decision of the Trial Chamber II of the International Criminal Tribunal for the former Yugoslavia of 27.03.2013, case Prosecutor vs Mićo Stanišić, Stojan Župljanin, which sentenced the first accused, former minister of the Interior of the Republika Srpska and the second one, former Chief of the regional Security Services Centre of Banja Luka, to 22 years’ imprisonment for crimes against humanity and war crimes committed between April and November 1992 in Bosnia and Herzegovina;  

· The decision of the Appeals Chamber of the International Criminal Tribunal for the former Yugoslavia of 28.02.2013, case Prosecutor vs Momčilo Perišić, which acquitted the accused, former Chief of the General Staff of the Yugoslav Army, who had been sentenced by the Trial Chamber to 27 years’ imprisonment for aiding and abetting crimes against humanity and for violations of the laws and customs of war, committed between August 1993 and November 1995 in Sarajevo and Srebrenica;       

· The decision of the Supreme Court of Canada of 27.02.2013, on the limits on the freedom of expression with regard to discriminatory publications.
As far as case law of national courts is concerned, the following decisions must be highlighted:

· Belgium: the judgment of the Cour Constitutionnelle  n. 46/2013 of 28.03.2013, on the legitimacy of time limits to the legal action concerning the challenge of paternity, in the light of the case law of the Court of Strasbourg; the judgment n. 43/2013 of 21.03.2013, which pronounces itself on the legitimacy of the claim for residence in the territory lodged by foreigners suffering from a serious disease involving an effective risk for their life or physical integrity, recalling community law and the jurisprudence of the Court of Strasbourg; the judgment n. 39/2013 of 14.03.2013, on the compatibility of articles 55 and 56 of the law 14 April 2011, which allow the tax authorities to obtain from the banks data on the persons suspected of tax evasion, with the right to the respect for private and family life, provided by articles 22 of the Constitution and 8 of the ECHR; the judgment n. 37/2013 of 14.03.2013, in the matter of right to education, which recalls the jurisprudence of the Court of Strasbourg; the judgment n. 30/2013 of 07.03.2013, on the primacy of the interest of the child in the decisions in the matter of filiation, which applies the jurisprudence of the Court of Strasbourg; the judgment n. 29/2013 of 07.03.2013, on the limits to the paternity dispute in the light of the jurisprudence of the Court of Strasbourg; the judgment  n. 12/2013 of 21.02.2013, in the matter of family benefits, which recalls the jurisprudence of the Court of Strasbourg; the judgment n. 11/2013 of 21.02.2013, on the compatibility of the Walloon Region decree of 3 April 2009, which ratified a town planning authorization, with the norms of Directive 85/337/EEC and the Convention of Aarhus, as interpreted  by the jurisprudence of the Court of Justice; the judgment n. 7/2013 of 14.02.2013, which judges on the compatibility of the law of 13 August 2011, which modified the criminal procedure code, with articles 5 and 6 of the ECHR, recalling a rich jurisprudence of the Court of Strasbourg; and the judgment n. 6/2013 of 14.02.2013, which rejects the claim lodged against some norms of the law of 14 April 2011, which modified article 216-bis of the criminal procedure code and the means of control used by the tax authorities, recalling the jurisprudence of the Courts of Strasbourg and Luxembourg; 
· Czech Republic: the judgment of the Ústavní soud (Constitutional Court) of 27.11.2012, which stated the constitutional illegitimacy of some norms of law n. 435/2004 on Employment (Act on Employment), as modified, as well as of law n. 372/2011 on Health Care Services (Health Care Services Act), recalling the ECHR,  the Convention on Human Rights and Biomedicine and the jurisprudence of the Court of Strasbourg; 
· France: the order for reference for a preliminary ruling (the first one) of the Conseil constitutionnel of 04.04.2013 to the Court of Justice; the judgment of the Cour de cassation n. 345/2013 of 10.04.2013, which deems that article 10 of the ECHR was violated by a publication on internet; the judgment n. 385/2013 of 4.04.2013, which states the violation of article 6 of the ECHR in a proceeding for the custody of a minor; the judgment n. 536/2013 of 19.03.2013, which in the matter of discriminatory dismissal (concerning the religious belief of the worker) in an ideologically charged association,  recalls article 9 of the ECHR; and the judgment n. 537/2013 of 19.03.2013, which, in the matter of dismissal of a female worker for having worn the veil, recalls article 9 of the ECHR;

· Germany: the judgment of the Bundesverwaltungsgericht (Leipzig) (Federal Administrative Court), of 20.02.2013 - BVerwG 10 C 23.12 – on the right to asylum of Pakistani refugees belonging to the Ahmadiyya community, which recalls Directive 2011/95/EU and the jurisprudence of the Court of Luxembourg; 

· Ireland: the judgment of the Supreme Court of 26.02.2013, in the matter of legal assistance, which recalls the Court of Justice Statute and the Court of Strasbourg Regulation; the judgment of the High Court of 05.03.2013, for reference for a preliminary ruling to the Court of Justice concerning the interpretation of articles 16(2) of Directive 2004/38/EC and 10(3) of the Regulation (EEC) n. 1612/68; the judgment of 28.02.2013, on the balance between the public interest and the right to the respect for private and family life in relation to an order of expulsion, which recalls a consolidated jurisprudence of the Court of Strasbourg; and the judgments of 12.02.2013 and 11.02.2013, in the matter of European arrest warrant, which recall the norms of the ECHR and the jurisprudence of the Court of Strasburg;   
· Italy: the judgment of the Corte costituzionale n. 57 of 29.03.2013, in the matter of compulsory detention on remand for persons accused of very serious crimes, which recalls the case law of the Court of Strasburg; the judgment n. 40 of 11.03.2013, which states the constitutional illegitimacy of a norm subordinating the grant of the disability living allowance and the disablement benefit to the right of permanent residence, which recalls the principle of non-discrimination provided by article 14 of the ECHR; the judgment of the Corte di cassazione n. 7210/2013 of 21.03.2013, according to which foreigners can buy real estate in Italy regardless the condition of reciprocity, which recalls the norms of the international Charters on fundamental rights in relation to individual civil freedoms; the order n. 4230/2013 of 25.02.2013, in the matter of the status of refugee and subsidiary protection, which recalls the relevant EU Directives; the order n. 4284/2013 of 21.02.2013, according to which the Italian courts are not competent in relation to the claim for compensation lodged against the foreign State with regard to iure imperii activities, even if in breach of fundamental human values or amounting to crimes against humanity, which recalls the case law of the International Court of Justice; the judgment n. 46340/2012 of 29.11.2012, in a proceeding concerning the so called “extraordinary rendition” operation, carried out with the help of the American military personnel, on which the Italian courts have the exclusive competence, according to art. VII paragraph 2 lett. b) of the Convention of London of 19 June 1951 (so called NATO-SOFA Convention), if the fact is not qualified as a crime by the national law of the said military personnel; the judgment of the Corte d’appello di Brescia of 18.03.2013, which deems discriminatory, also in the light of Directive 2000/43/EC, the order of the mayor to report the identity of non Community persons lacking the permit of residence, who asked to get married in Italy; the order of the Tribunale amministrativo regionale della Sicilia of 10.04.2013, for reference for a preliminary ruling in the environmental matter, which recalls article 17 of the EU Charter of fundamental rights; the order of the Tribunale di Milano of 29.03.2013, which raises the question of constitutional legitimacy of the norms on hetero-fertilization also for contrast with the jurisprudence of the Court of Strasbourg; the order of the Tribunale di Pescara of 20.03.2013, which deems discriminatory, in the light of the EU norms in such matter, the exclusion of immigrants lacking the permit of residence from some social benefits for large families; the order of the Tribunale di Bergamo of 15.03.2013, which deems discriminatory, in the light of the EU Directive concerning the status of third-countries nationals who are long-term residents, their exclusion from the benefit granted by the local government authorities to large families; the order of the Tribunale di Firenze of 18.02.2013, for reference for a preliminary ruling to the Court of Justice in the matter of compensation for the victims of intentional and violent crimes; and the order of the Tribunale di Trapani of 15.02.2013, on compensation in favour of school short term employees, who were employed with illegitimate fixed-term contracts, which recalls the jurisprudence of the Court of Justice;
· Portugal: the judgment of the Tribunal Constitucional of 05.04.2013, which stated the partial constitutional illegitimacy of law n. 66-B/2012 (the Budget and Financial Bill for the year 2013) for the violation of the principle of equality, also recalling community law and the jurisprudence of the Court of Strasbourg;
· Spain: the judgment of the Tribunal Constitucional of 14.02.2013, in the matter of social security (survivor’s pension in special cases), which recalls the jurisprudence of the Court of Strasbourg; and the judgment of 28.01.2013, which judges on a report for ill-treatment by the police during a provisional arrest, in the light of the jurisprudence of the Court of Strasbourg; the judgment of the Tribunal Supremo of 14.03.2013, which acquitted the claimants for the crime of transport of drugs, because they were induced to commit the crime by a police informer, recalling the guidelines of the Court of Strasbourg in the case Ramanauskas vs Lithuania; the judgment of 12.03.2013, in the matter of immigration, which recalls Directive 2008/115/EC and the jurisprudence of the Court of Luxembourg; and the judgment of 14.02.2013, which, also applying the jurisprudence of the Court of Strasbourg, accepted the claim lodged against the order of the town council of Lleida which prohibited to wear the integral veil in public, for violation of the right to freedom of religion.   
For what concerns comments, we have included the following texts:
Articles:
Federico Di Salvo “The birth of the reasoning for (and with) “rights” and “principles” in the European Union legal system”

Elena Falletti “Pre-implantation genetic diagnosis: a reconstruction of the National and European doctrine and jurisprudence”

Nicoletta Parisi  “The European Public Prosecutor: a piece for the European criminal law area” 
Ignazio Juan Patrone “The constitutional dimension of EU criminal law”

Antonio Ruggeri “The Court of Justice, the unconditioned primacy of Union law and the lack of balance with the value of the safeguard of the structural principles of the national legal orders considered as systems” 
Silvana Sciarra “In and out of the crisis: building on a European social method”  

Notes and comments:
Roberto Conti “Open letter to the Court of Justice regarding the Melloni judgment: from the (national) Judge to the (European Union) Judge. In all frankness after the case Melloni”

Roberto Cosio “The competence of the Court of Justice in the no man’s land” 
Fabio Maria Ferrari “European arrest warrant and trial in absentia, between the necessity of strengthening the judicial cooperation and the search for a lowest common denominator of protection of the rights of defence in the Member States”

Pierpaolo Gori “Brief notes on the freedom to criticize a Head of State in the ECHR: the case Eon, similarities and differences from the affaire Colombani”

Lucio Levi “An unavoidable road: a Federation in the Euro-zone”

Fabio Licata “International law, immunity, concurring jurisdiction, human rights: the unresolved issues in the case of the Italian marò (marines) and the position of the Indian Supreme Court”

Gina Turatto “Services charged to disabled foreigners before the Constitutional Court: first  note on the decision of the Constitutional Court n. 40/2013”

Reports:
Virgilio Dastoli “Problems of the European Federation”

Franco Gallo “Report on the activity of the Italian Constitutional Court for the year 2012”

Luigi Moccia  “Citizenship of the Union and construction of a European law and jurist”
Domenico Moro “An outcome for the Euro-zone”

Paolo Ponzano “The first European citizens’ initiatives”

Antonio Valitutti “50 years after the decision in the case Van Gend en Loos (February 1963)”

Antonio Valitutti “National law and European law in the dialogue between the Courts”

Documents:
The study of the House of Lords of 6.03.2013 on “The future of EU enlargement” 
Finally, we would like to inform you that the Observer, together with Fondazione Lelio e Lisli Basso and the Free Group (Fundamental Rights European Experts Group) is organizing a Summer school in Rome, from 8th to 11th July on the following theme: “The European area of freedom, security and justice (EAFSJ): scope, objectives, actors and dynamics.”

Further information may be found on the Observer’s website (www.europeanrights.eu) and on the Fondazione Basso’s website (www.fondazionebasso.it).   
