[image: image1.jpg]A‘*‘.ﬂ
FONDAZIONE

LELIO E LISLI BASSO ISsSOCO





   [image: image2.png]


  

   [image: image3.png]


 C.I.R.D.C.E.

OBSERVATORY ON FUNDAMENTAL RIGHTS IN EUROPE

Newsletter n. 28

15 September 2011 

Update on the case-law and other acts, relevant to the protection of fundamental rights, added to the website www.europeanrights.eu 

For the acts of the European Union we have included:

· The Communication of 20 July 2011 from the European Commission on the European Agenda for the Integration of Third-Country Nationals;
· The European Parliament Resolution of 6 July 2011 on a comprehensive approach on personal data protection in the European Union;

· The European Parliament Resolution of 6 July 2011 on women and business leadership;

· The Annual Report of the EU Agency for Fundamental Rights of 5 July 2011 on migrants in an irregular situation;

· The European Parliament Resolution of 5 July 2011 on the future of social services of general interest;

· The European Union Agency for Fundamental Rights Report of 23 June 2011 homophobia, transphobia and discrimination on grounds of sexual orientation and gender;

· The Annual Report of the EU Agency for Fundamental Rights of 15 June 2011

For the Court of Justice, we have added the decisions:

· 13 September 2011, case C-447/09, Prigge and others, on the prohibition of discrimination founded on age in the matter of work;

· 6 September 2011, C-108/10, Scattolon, on the rights of workers in the event of a transfer of an undertaking;

· 28 July 2011, C-69/10, Samba Diouf, on the right to asylum and the principle of effective remedies, which applies art. 47 of the Charter;

· 21 July 2011, case C-104/10, Kelly, on access to vocational training, equal treatment for men and women and  access to information;

· 21 July 2011, case C-506/08 P, Sweden vs My Travel and European Commission, on access to documents of the EU institutions;

· 21 July 2011, case C-503/09, Lucy Steward, on the short-term incapacity benefit for young disabled persons, which is subject to a residence condition;

· 12 July 2011, case C-324/09, L’Oréal and others vs eBay, on intellectual property and

on the liability for trade mark infringements committed by companies operating on-line shops;
· 7 July 2011, case C-101/10, Pavlov, on the prohibition of discrimination based on nationality and the registration on the list of trainee lawyers;

· 7 July 2011, case C-310/10, Agafiţei and others, on salary rights of judges and discrimination on grounds of membership of a socio-professional category or place of work;

· 30 June 2011, case C-271/10, VEWA, on copyright and the remuneration of authors in case of public lending;

· 30 June 2011, case C-212/08, Zeturf Ldt, on the scheme giving exclusive rights to manage off-course betting on horseracing and on freedom to provide services;

And the Conclusions of the Advocate General:

· 14 July 2011, C-27/09 P, France vs People's Mojahedin Organization of Iran, on the inclusion in the black lists and the right to an effective remedy. 
For the European Court of Human Rights we would like to highlight the decisions:

· 26.07.2011 Georgel and Georgeta Stoicescu vs Romania (no 9718/03), on the failure  of the State to protect the claimant, who was left disabled after having been attacked by a pack of stray dogs; 
· 26.07.2011 Orujov vs Azerbaijan (no 4508/06), on the right to free elections;

· 26.07.2011 Shaw vs Hungary ( no 6457/09), on the violation of the right to private and family life, since the State failed to ensure the return of a child, abducted by her mother, to her father in Paris; 

· 26.07.2011 Ringier Axel Springer vs Slovakia (no 41262/05), on the freedom of expression of the owner of a newspaper;

· 26.07.2011 M. and others vs Bulgaria (no 41416/08), on the detention of an Afghan claimant pending expulsion, which was deemed in breach of the Convention: the respondent State is required to amend its legislation in order to provide additional safeguards in deportation cases; 

· 21.07.2011 Fabris vs France (no 16574/08), on the difference of treatment between illegitimate and legitimate children with regard to inheritance rights, which was deemed non discriminatory;

· 21.07.2011 Heinisch vs Germany (no 28274/08), on freedom of expression, in a case concerning the dismissal of a geriatric nurse after having brought a criminal complaint against her employer alleging deficiencies in the care provided;

· 21.07.2011 Grimkovskaya vs Ukraine (no 38182/03), concerning the case of a family's life being seriously disturbed by motorway traffic and ensuing pollution; 

· 19.07.2011 Khashuyeva vs Russia (no 25553/07), on the death of an 11-year-old during a special operation in Chechnya; 
· 19.07.2011 UJ vs Hungary (no 23954/10) on freedom of expression, in the case of a sentence against a journalist for having strongly criticized the quality of a famous wine produced by a public undertaking on the national press;   
· 12.07.2011 Maioli vs Italy (no 18290/02), on the right to property, in a case in which the length of the period during which expropriation permits have been in force was deemed equivalent to a de facto expropriation, without compensation;

· 12.07.2011 Šneersone and Kampanella vs Italy (no 14737/09), on the right to private and family life, in a case concerning the grant of the custody of the minor between his mother, who resides in Latvia, and his father, who resides in Italy;
· 6.07.2011 Al-Skeini and others vs United Kingdom (no 55721/07) on the obligation to investigate on the death of six civilians killed in Iraq in 2003 during incidents in which British soldiers were involved;

· 6.07.2011 Al-Jedda vs United Kingdom, decision of the Grand Chamber (no 27021/08), on the detention of an Iraqi civilian by British forces in Iraq, which was deemed incompatible with the Convention;

· 6.07.2011 Stummer vs Austria, decision of the Grand Chamber (no 37452/02), on the prisoner's non-affiliation to pension system for work performed in prison, which was deemed not in breach of the Convention;

· 6.07.2011 Hellig vs Germany (no 20999/05), in which the Court has stated that keeping a prisoner naked in a security cell for seven days amounts to an inhuman and degrading treatment;

· 6.07.2011 Bayatyan vs Armenia, decision of the Grand Chamber (no 23459/03) in which the Court has stated that the detention of a conscientious objector, who had refused to do the military service, violated his freedom of religion;
· 6.07.2011 Fyodorov and Fyodorova vs Ukraine (no 39229/03) on the excessive use of force by two policemen against the claimants and on the lack of an effective investigation;

· 6.07.2011 Shishkin vs Russia (no 18280/04) on acts of torture committed by the police in order to extort a confession from the claimant, who was in custody;

· 5.07.2011 Velkhiyev and others vs Russia (no 34085/06) on the detention and torture of two brothers by Russian law enforcement officers, the subsequent death of one of the men, and the failure to effectively investigate the events;

· 5.07.2011 Panthusheva and others vs Bulgaria (no 40047/04 e al.): striking out of a case concerning the meddling of the State in the organization of the Bulgarian orthodox Church; the decision builds on previous jurisprudence;

And the following decisions on the admissibility:

· 8.07.2011 Ouardiri vs Switzerland (no 65840/09) and Swiss Muslim League and others vs Switzerland (no 66274/09) on the prohibition to build minarets: the claims have been deemed inadmissible because the claimants could not be considered as “victims”, according to the jurisprudence of the Convention;

· 6.07.2011 Sfountouris and others vs Germany (no 24120/06), on the refusal of Germany to compensate the descendants of the victims of a massacre committed in Greece by the SS.

We also would like to recall that on 28.07.2011 the Court published new practical instructions on the requests for interim measures to obtain the suspension of deportation orders: 

Link: http://www.echr.coe.int/NR/rdonlyres/9A910DAD-53E5-4B30-9748-322AC6015508/0/INSTRUCTION_PRATIQUE_Demandes_de_mesures_provisoires_juillet_2011_FR.pdf
For the extra-European area we have included:

· The decision of the Supreme Court of the United States of 23.05.2011, case Brown, Governor of California, and others vs Plata and others, which confirms the order issued by the court, which was created after the Prison Litigation Reform Act of 1995, to reduce the number of prisoners in California aiming at decreasing overcrowding, which is considered as main cause of violation of the rights provided by the Eighth Amendment to the Constitution of the United States; the decision of 02.03.2011, case Snyder vs Phelps and others, which states again the primacy of the right to freedom of expression provided by the First Amendment of the Constitution, even in case of offensive statements aiming to cause emotional suffering when regarding issues of public interest;

· The decision of the Inter-American Court of Human Rights of 19.05.2011, case Vera Vera and others vs. Ecuador, which has sentenced the State for the violation of the right to life and to personal integrity because of the inadequacy of the health treatments received by Mr Pedro Miguel Vera Vera during his detention and his subsequent death; 

· The decision of the Trial Chamber II of the International Criminal Tribunal for Rwanda of 17.05.2011, case The Prosecutor vs. Ndindiliyimana and others, which has sentenced Augustin Ndindiliyimana, former Chief Staff of the Gendarmerie Nationale, to the period of detention he had already served, for genocide, crimes against humanity and for serious violations of Article 3, which is common to the Conventions of Geneva and the Second Additional Protocol; the Tribunal has also sentenced Augustin Bizimungu, former Chief of Staff of Rwanda Armed Forces, to 30 years imprisonment for genocide, crimes against humanity and serious violations of Article 3, which is common to the Conventions of Geneva and the Second Additional Protocol; it has sentenced François-Xavier Nzuwonemeye, former Commander of the Reconnaissance Battalion (RECCE) of the Rwandan Army to 20 years imprisonment for crimes against humanity and serious violations of Article 3, which is common to the Conventions of Geneva and the Second Additional Protocol; and Innocent Sagahatu, commander of “A” company of the RECCE, to 20 years imprisonment for crimes against humanity and serious violations of Article 3, which is common to the Conventions of Geneva and the Second Additional Protocol.

As far as case law of national courts is concerned, the following decisions must be highlighted: 

· Belgium: the decision of the Cour Constitutionnelle of 31.05.2011, which states the  constitutional illegitimacy of article 318, paragraph 2, of the Civil Code, in the matter of paternity disputes, as well as the contrast with articles 8 and 14 of the ECHR; moreover, the decision of 31.05.2011, with which the Court declares itself in favour of the constitutional legitimacy of certain articles of the law of 17 June 2009, in the matter of private health insurance, and of the compatibility with relevant Community legislation in such matter;    

· Bosnia and Herzegovina: the decision of the Ustavni sud (Constitutional Court) of 21.01.2011, which, also applying the jurisprudence of the Court of Strasbourg, has recognized a violation of the right to the reasonable delay of the proceeding, according to the Constitution of the State and the norms of the ECHR;

· France: the decision of the Cour de cassation of 29.6.11 on working time, which recalls the Directives in such matter and art. 31  of the EU Charter of Fundamental Rights; the decision of 3.6.11, which recalls the norms of the ECHR in a case concerning social services requested by relatives of immigrants, who had obtained the family rejoining; the decision of the Conseil constitutionnel of 9.6.2011 in the matter of asylum and immigration, which recalls the EU Directives and the jurisprudence of the Court of Justice;   
· Germany: the decision of the Bundesverwaltungsgericht (Federal Adiministrative Court) of 31 March 2011 on the right to asylum, which recalls the EU Directive and the decision of the Court of Justice of 9 November 2010 (C-57/09, C-101/09); the decision of the Verwaltungsgerichtshof (Administrative Appeal Court) of Baden-Württemberg (Mannheim) of 30 May 2011 on the non-recognition of a driving licence issued by another EU State, in violation of the principle of domicile set out by art. 8 of the Directive 91/439/EC: the Court refers to the decision of the Court of Justice of 19 May 2011 (C-184/10 - Grasser); 

· Great Britain: the decision of the United Kingdom Supreme Court of 29.06.2011, in which the Court unanimously states that certain guarantees provided by art. 6 of the ECHR (in this specific case, the presence of a lawyer in a disciplinary proceeding within a school for an employee accused of sexual abuse) may not be applied when such proceeding does not have substantial effects on the determination of individual civil rights; of 10.06.2011, on the compatibility of the international legislation against the abduction of minors and the protection of their rights in the ECHR; of 25.05.2011, in which the Court, in the light of the jurisprudence of Strasbourg on the right to freedom, states that the lack of revision by the competent authorities of the detention of an immigrant who was illegally staying in England represents a violation of the procedural guarantees provided by art. 5 of the ECHR; another decision of 25.05.2011, on the concept of judicial error and the consequent violation of the right to a fair trial; the decision of the England and Wales High Court of 30.06.2011, in the matter of extra-jurisdictional obligations imposed by the ECHR to the States and in particular in the matter of the respect for the right to life of English soldiers in Iraq, in a case of “non-hostile fire”; of 9.06.2011, in which the Court states the violation of the right to the respect for family life in the case of the removal of a young disabled from his home, imposed by the local authority; ; of 10.06.2011, in which the Court deems admissible, in the light of the ECHR standards, a criminal action against a minor for sexual abuse committed at the age of 12; of 03.05.2011, on the violation of the right to the religious freedom of a Muslim prisoner who was forced to undergo certain clinical exams despite being in voluntary fasting; the decision of the England and Wales Court of Appeal of 17.06.2011, on the compatibility of the English law prohibiting cigarette vending machines with the right to property according to Art. 1 of the Additional Protocol 1 to the ECHR, which was invoked by the owners of an undertaking which produces these machines; another decision of 17.06.2011, on the protection of the freedom of expression of a journalist, who was dismissed for the language he used while criticizing the non-smoking policy of an agency for adoptions;
· Ireland: the decision of the High Court of 07.06.2011, which, analyzing the national  case law and the case law of the Court of Strasbourg, as well as the compatibility of  the national legislation with the ECHR norms, declares itself against the supposed non suitability of common law substantial norms in the matter of judicial review in order to protect the fundamental rights of the person with regard, in particular, to the matter of right to asylum and the measures of expulsion; of 05.05.2011, which has admitted the claim to re-examine the decision which rejected a claim for asylum issued by the Refugee Appeals Tribunal. The Court has asked the review of the situation of the claimant with regard to his involvement in acts amounting to crimes against humanity, which were committed as regional chief of a Taleban group in Afghanistan, deeming such behaviour as reason of exclusion of the status of refugee, according to the Convention of Geneva and Directive 2004/83/EC; the decision of 07.04.2011, which declares itself against the decision of the labour judge, who had sentenced the claimant for the violation of the legislation on time contracts, recalling Community norms in such matter and the jurisprudence of the Court of Luxembourg; and the decision of 05.04.2011, in the matter of European arrest warrant, which applies the ECHR norms;  
· Italy: the decision of the Constitutional Court n. 181/2011 of 10.6.2011 in the matter of compensation following dispossession, which transposes the guidelines of the European Court of Human Rights; the decision of the Court of Cassation  n. 24039/2011 of 15.6.11  in the matter of witness statements which are not confirmed during the trial, which recalls the jurisprudence of the Court of Strasbourg; the decision n. 22242/2011 of 1.6.2011 in the matter of nullity for lack of notification to one of two lawyers defending the same person, which recalls the jurisprudence of the Court of Strasbourg; the decision n. 11163/2011 of 12.1.2011 in the matter of immunity of States for violation of human rights, which recalls the EU Charter of Rights; the decision n. 10813/2011 of 17.5.11 in the matter of statute of limitation with regard to the right to ask for compensation for the non-fulfilment of Community legislation concerning the remuneration of specializing doctors, which recalls the jurisprudence of the Court of Justice; the decision of the Council of State of 2.5.2011, which applies the principles of the decision of the Court of Justice in the case El Didri in the matter of illegal immigration; the decision of the Court of Auditors of 20.6.2011 in the matter of retirement, which applies the ECHR jurisprudence; the decision of the Regional Administrative Court of Lombardy of 13.5.2011 in the matter of permit of stay, which recalls EU legislation in the matter of freedom of movement; the decision of the Tribunal of Naples of 16.6.2011 and of the Tribunal of Busto Arsizio of 17.2.011 on fixed-term school employees, which recalls the jurisprudence of the Court of Justice in the matter of time contracts and deems the contract between the parties as a contract with no time limit; the decision of the Tribunal of Rome of 23.3.2011, which disregards the principles stated in the decision of the Court of Justice in the case Lucchini, which were recalled by the same firm after the decision of the Court; and the decisions of the Tribunal of Rome of 19.5.2011 and 28.4.2011 and of the Tribunal of Turin of 2.3.2011, which recognize length-of-service benefits in favour of fixed-term school employees, in the light of the jurisprudence of the Court of Justice; the order of the Tribunal of Catania of 23.6.2011, which, in the light of the jurisprudence of the Court of Justice, states the impossibility of converting null time contracts into contracts with no time limit in the public sector; the order of the Tribunal of Florence of 23.6.2011 in the matter of environment, which recalls articles 3 and 10 of the EU Charter of Rights; the decrees of the Justice of the Peace of Alessandria of 6.5.2011 and of Milan of 20.5.2011 and of the Tribunal of Varese of 30.5. 2011 in the matter of minimum period given to a non Community citizen to leave the Country, which recall the norms of the “Returns” Directive; the order of the Tribunal of Monza of 10.6.2011, which deems discriminatory the decision not to give to non Community families the benefit for families with at least three under age children;

· Latvia: the decision of the Satversmes Tiesa (Constitutional Court) of 18.03.2011, which states the constitutional illegitimacy, as well as the contrast with the principles of religious freedom provided by the ECHR and the European Prison Rules of the Council of Europe, of the First Annex to Regulation n°423 of 30 May 2006 of the Ministers Cabinet, since it does not consider religious objects among the things that prisoners have the right to keep with them; the decision of 17.02.2011, which states the compatibility of paragraph 1 of the transitional provisions of the law “On State Pension”, in the matter of calculation of retirement benefits, with the norms provided by article 14 of the ECHR, also applying the jurisprudence of the Court of Strasbourg; and the decision of 27.12.2010, which, also recalling the jurisprudence of the Court of Strasbourg, has stated the constitutional illegitimacy of Sections 358 and 364 of the Civil Law, which regulate the capacity to act of persons affected by mental disorders,  because they are in breach of the right to respect for private life;  
· Portugal: the decision of the Tribunal Constitucional of 07.06.2011, which has deemed the norms of the Statute of Administrative and Fiscal Tribunals, concerning the composition of the Tribunal judging on opposition claims, as compatible with the norms provided by article 6 of the ECHR, also recalling the jurisprudence of the Court of Strasbourg; the decision of 05.05.2011, in the matter of tenure concerning a minor, which recall the norms of the European Union Charter of Fundamental Rights; and the decision of 03.05.2011, regarding paternity disputes, which recalls the norms of the ECHR and the European Union Charter of Fundamental Rights and the jurisprudence of the Court of Strasbourg;
· Czech Republic: the decision of the Ústavní soud (Constitutional Court) of 22.03.2011, which declared the constitutional illegitimacy of Section 97, Articles 3 and 4 of Law 127/2005 (Act on Electronic Communications and Amendment of related Acts) and of the Decree n. 485/2005 (Decree on the Extent of Traffic and Location Data, Period of Time for which such Data are Retained and Manner in which they are Submitted to Bodies Authorised to Use the Data annulled) for contrast with the right to the respect for private life, also recalling wide jurisprudence of the Court of Strasbourg; 
· Spain: the decision of the Tribunal Constitucional of 19.05.2011, which, also recalling Community legislation and the jurisprudence of the Court of Justice, has excluded that article 48.4 LET (Ley del estatuto de los trabajadores), in the matter of suspension of the work contract in case of birth, adoption or custody of a child, violates the principle of equality according to the Constitution; of 05.05.2011, which, also recalling the case-law of the Court of Strasebourg, reverses the decision of the Tribunal Supremo, once again admitting the electoral coalition “Bildu” to the elections of 22 May 2011; and of 03.05.2011, concerning the violation by the administration of the procedural rights of a detainee in a disciplinary proceeding, also recalling the case-law of the Court of Strasbourg; the decisions of the Tribunal Supremo of 12.05.2011, which has rejected the claim lodged by the mother of a child which was conceived in vitro against the right to visit granted to the ex-partner, also recalling the norms of the Charter of fundamental rights of the EU; of 01.05.2011, which, also recalling the case-law of the Court of Strasbourg, has annulled the candidacies presented for the administrative elections of 22 May 2011 by the electoral coalition “Bildu”, considered to be an instrument of the ex party Batasuna. 
For what concerns comments, we have included the following documents: the third global report of the ILO, published in May 2011 with the title “Equality at work: the continuous challenge”;  the document of 28.5.2011 of the Assembly of Prosecutors General by the Supreme Courts of the Council of Europe Member States; the study by the Conseil d’Etat of February 2011 on the European public prosecutor.  

And the following texts:

Massimo Asero “The Europe of Courts restarts from Karlsruhe?”

Gaetano Azzariti “Internet and Constitution”

Roberta Barberini “And now it’s the turn of art.13 par. 13: also the criminal sanction for violation of the prohibition for the foreigner to return is incompatible with the Directive”
Andrea Biondi “Which consequences after the opting out of the United Kingdom from the Charter?”
David Cerri “Language and discrimination. The tasks of bar institutions”
Gaetano De Amicis “The Constitutional Court denies the judicial nature of Eurojust: a disputable decision”

Gaetano De Amicis “Relations between the jurisprudence of the Court of Cassation and the jurisprudence of the ECHR” 

Elena Falletti   “Natural and artificial reason of wedding for couples of the same sex” 

Elena Falletti “Wikileaks and the Court”
Giovanni Maria Flick  “Altiero Spinelli and the Italian Risorgimento in Europe”

Nicoletta Parisi “The limits imposed by European and international law to the national regulation of the expulsion of foreigners”

Valentina Petralia  “The accession of the European Union to the ECHR”

Ugo Pioletti “Brief notations on mediation in criminal matters”

Michele Ruvolo “The compatibility of national law with the European Directive on mediation” 

Antonio Tizzano “European Courts and the accession of the EU to the ECHR”

Amelia Torrice “On time contracts: the Lufthansa case” 
Giuseppe Vettori “Economic freedoms and social rights”

Klaus Volk “Mandatory presence of the accused, an anachronisms” 

