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 C.I.R.D.C.E.

OBSERVATORY ON THE RESPECT OF FUNDAMENTAL RIGHTS IN EUROPE

Newsletter n.15

Below are the main updates concerning acts and case-law relevant to the protection of fundamental rights, as published in the web site www.europeanrights.eu:

With regard to the acts of the European Union, we would like to highlight:

· the Directive of 6 May 2009 to improve information and consultation of workers in companies and in companies groups of Community dimensions;

· the Council Decision of 6 April 2009 establishing the European Police Office (Europol);

· the European Commission Recommendation of 12 May 2009 on the implementation of privacy and data protection principles in applications supported by radio-frequency identification;

· the European Parliament Recommendation of 7 May 2009 to the Council on development of an EU criminal justice area;

· the European Parliament Resolution of 7 May 2009 on gender mainstreaming in EU external relations and peace-building/nation-building;

· the European Parliament Resolution of 7 May 2009 on the Annual Report on Human Rights in the World 2008 and the European Union’s policy on the matter;

· the European Commission Report of 29 April 2009 on the practical operation of the methodology for a systematic and rigorous monitoring of compliance with the Charter of Fundamental Rights;

· the European Parliament Resolution of 24 April 2009 on the conclusion, by the European Community, of the United Nations Convention on the Rights of Persons with Disabilities and the Optional Protocol thereto;

· the European Parliament Recommendation to the Council of 24 April 2009 on the problem of profiling, notably on the basis of ethnicity and race, in counter-terrorism, law enforcement, immigration, customs and border control;

· the European Parliament Resolution of 24 April 2009 on women’s rights in Afghanistan; 

· the European Parliament Resolution of 22 April 2009 on a Common Immigration Policy for Europe: Principles, actions and tools;

· the Council of the European Union’s Multi-annual European e-Justice Action Plan 2009-2013;

· the European Union Fundamental Rights Agency’s Report of March 2009 on children’s rights, entitled “Making Child Rights a Reality”;
For the Council of Europe we have included:

· the Parliamentary Assembly Resolution 1660 and the Recommendation 1866 of 28.04.09 on the situation of human rights defenders in Council of Europe Member States;

· the Parliamentary Assembly Resolution 1662 and the Recommendation 1868 of 28.04.09 “action to combat gender-based human rights violations, including abduction of women and girls”;

· the Parliamentary Assembly Resolution 1663 of 28.04.09 on women in prison;

· the Parliamentary Assembly Resolution 1659 and the Recommendation 1865 of 28.04.09 on protection of human rights in emergency situations;

· the Committee of Ministers Recommendation 2009 3 of 20.05.09 on monitoring the protection of human rights and dignity of persons with a mental disorder;

· the Report of 16.04.2009 by Thomas Hammarberg, Commissioner for human rights of the Council of Europe, following his visit to Italy on13-15 January 2009, in particular on the respect of migrants’ rights in Italy;
· the Report of 15.05.2009 on human rights issues following the August 2008 armed conflict in Georgia, by Thomas Hammarberg, Commissioner for human rights of the Council of Europe.
We would also like to highlight the publication on 19.05.09 of the Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment’s Report on the visit to Ukraine in December 2007, concerning in particular the situation of foreign prisoners; and the publication of the said Committee’s Report of 28.05.09 on the visit to Turkey in November-December 2006, concerning in particular the situation of patients interned in psychiatric hospitals. 

With regard to the jurisprudence, we would like to highlight:

For the Court of Justice, the decisions:

· of 4 June 2009, C-243/08, Pannon, on the obligation of the national judge to examine officially the abusive nature of a contractual clause;

· of 4 June 2009, joined cases C-22/08 and C-23/08, Vatsouras, on the right of a Community citizen to obtain services provided in favour of persons searching for occupation in a Member State;

· of 19 May 2009, joined cases C-171/07 and C-172/07, Apothekerkammer, and C-531/06, Commission vs Italy, on the freedom of residence and the right to run a chemist’s shop;

· of  7 May 2009, C-553/07, College van burgemeester en wethouders van Rotterdam, on the protection of private life and personal data;
· of 30 April 2009, The Queen, C-75/08, on the necessity of the environmental impact assessment;

· of 28 April 2009, C-420/07, Apostolides, according to which the decision of a Cypriot Court must be recognized and executed by other Member States even if concerning a land in the north of the island;
· of  23 April 2009, C-544/07, Rüffler, on the freedom of movement and residence;

· of  23 April 2009, C-509/07, Scarpelli, on consumer’s protection;

· of  23 April 2009, C-261/07 and C-299/07, VTB-VAB NV / Total Belgium NV and Galatea BVBA / Sagoma Magazines Belgium NV,  on consumer’s protection;

· of 23 April 2009, C-378/07+C-380/07, Angelidaki and others, on the reformatio in peius of the general level of workers’ protection;

· of 2 April 2009, C-394/07, Gambazzi, on the violation of public order and the right of defence and to adversarial procedure;

· of 26 March 2009, C-559/07, Commission vs Greece, on the right to retirement and non sex discrimination;

for the European Court of Human Rights, the decisions: 

· Wiktorko vs Poland (no 14612/02) of 31.03.09 on inhuman and degrading treatments suffered by the claimant and the lack of a real enquiry;

· Natunen vs Finland (no 21022/04) of 31.03.09 on the violation of article 6 § 1 of the ECHR for not having informed the accused person of the existence of registrations of telephone conversations secretly intercepted;

· Three decisions of 2.04.09 and four decisions of 9.04.09 against Russia, concerning disappearances in Cechnya. Dokouïev and others vs Russia (no 6704/03), Djabaïeva vs Russia (no 13310/04), Saïdaliyeva and others vs Russia (no 41498/04). Dokaïev and others vs Russia (no 16629/05), Djabrailova vs Russia (no 1586/05), Gazieva and others vs Russia (no 15439/05), Malsagova and others vs Russia (no 27244/03);

· Mouradova vs Azerbaïjan (no 22684/05) of 2.04.09, on the violation of article 3 of the ECHR for the excessive use of force during the demonstration against the result of the presidential elections of 2003, and for the lack of a real enquiry on such episode;

· Brânduşe vs Rumania (no 6586/03) of 7.04.09 concerning the detention conditions in the prison of Arad, which is situated near an old waste site;

· Šilih vs Slovenia (no 71463/01) of 9.04.09 on the violation of article 2 of the ECHR for the ineffectiveness of the Slovenian legal system, which has not allowed to establish the reasons of the death of the claimants’ son and the responsibilities for such death;

· Olteanu vs Rumania ( no 71090/01) of 14.04.09 on inhuman and degrading treatments suffered by the claimant during the arrest by the police;

· Enerji Yapi-Yol Sen vs Turkey (no 68959/01) of 21.04.09, concerning the prohibition for public officials to participate to a national strike for the recognition of the right to a collective convention;

· Sibgatullin vs Russia (no 32165/02) of 23.04.09 in which the Court has deemed non equal the criminal proceeding against the claimant since the hearings of the appeal had taken place in his absence;

· Five decisions against Russia (Alaoudinova vs Russia (no 32297/05), Bitiyeva and others vs Russia (no 36156/04), Gakiyev et Gakiyeva vs Russia (no 3179/05), Israïlova and others vs Russia (no 4571/04), Khatchoukaïev vs Russia (n° 28148/03) of 23.04.09, concerning the disappearance (and in three cases the detention and killing) of the claimants’ relatives, and the lack of a real enquiry by the national authorities;

· Savino and others vs Italy (no 17214/05, 20329/05 and 42113/04) of 28.04.09 concerning the qualification as « court » of the Commission and of the Jurisdictional Division of the Italian Chamber of Deputies. The Court has stated the violation of article 6 § 1 of the Convention.

· Milošević vs Serbia (no 31320/05) of 28.04.09 on the violation of art. 5 § 3 of the ECHR because the claimant had not been taken in good time in front of the judge competent for the re-examination of the detention;

· K. H. and others vs Slovakia (no 32881/04) of 28.04.09 on the violation of articles 6 § 1, 8 and 13 of the ECHR because the claimants could not obtain a copy of their medical dossier, which they needed to establish the reasons of their sterility;

· Glor vs Switzerland, (no 13444/04) of 30.04.09 on the violation of the combined articles 14 and 8 of the ECHR;

· Masaev vs Moldavia (no 6303/05) of 12.05.09 on the violation of articles 6 § 1 and 9 of the ECHR because the claimant had not been invited to be present at his trial and had been sentenced to pay a fine for having practiced some rituals of the Muslim religion, which was not recognized by the State;

· Mrozowski vs Poland (no 9258/04) of 12.05.09, on the violation of article 3 of the ECHR for the injuries suffered by the claimant in a fray with the police and for the shallowness and lack of objectivity of the enquiry on such facts;

· Tănase vs Rumania (no 5269/02) of 12.05.09, on the violation of article 3 of the ECHR since the claimant had been handcuffed to the bed during his hospitalization and for the excessive length of the preventative detention (about 2 years);

· Two decisions against Poland concerning legal aid. Kulikowski vs Poland (no 18353/03) and Antonicelli vs Poland (no 2815/05) of 19.05.09. These two cases concern the refusal of the counsels appointed by the Court for the criminal proceedings against the claimants to oppose to the decisions before the Court of Cassation;

· Rossitto vs Italy (no 7977/03) of 26.05.09 on the violation of the right to property for the “de facto” dispossession suffered by the claimant;
With regard to the extra-European area, we have included:

· The decision of the Corte Suprema de Justicia of Perù of 07.04.2009, which sentences the former President Fujimori:

· The Interamerican Court of Human Rights’ decision of 28.01.2009, Rios and others vs Venezuela, in the matter of freedom of expression, which also recalls the jurisprudence of the Court of Strasbourg;

· The Special Rapporteur’s Report to the United Nations General Assembly of 04.02.2009 on the promotion and protection of human rights and fundamental freedoms in the fight against terrorism.

With regard to the National jurisprudences, we would like to highlight:

· Belgium: the decisions of the Constitutional Court of 02.04.2009 which quashes certain articles of law of 17 May 2007 (law against discrimination) because, in contrast with the Constitution of the State, the ECHR and the ILO’s Convention n. 87, they do not explicitly mention the criterion of the affiliation to a trade union; of 25.03.2009, which states the illegitimacy of article 7, par. 14, of law of 28 December 1944, concerning the workers’ social security, since it excludes the accordance of the unemployment benefit in favour of foreigners who have been authorized to stay in the State’s territory for humanitarian reasons; of 19.03.2009, on the claim lodged against law of 10 October 2008 of the Flemish Region, which gives the norms of the Treaty of Lisbon full force; and of 11.03.2009, which analyses the compatibility of law against racism with the principle of legality and the principle of equality and non discrimination, as well as with freedom of expression and freedom of assembly and of association, applying the ECHR and the Court of Strasbourg’s jurisprudence;

· Estonia: the decision of the Vabariigi Riigikohus (Supreme Court) of 30.12.2008, which, also applying the Court of Strasbourg’s jurisprudence, has recognized the right to compensation in the case of violation of the principle of reasonable delay;

· France: the Court of Cassation’s decisions of 25.03.2009, which judges in the matter of excessive length of the proceeding, recalling the ECHR; and of 11.03.2009, which quashes an order issued by the first president of the Court of Appeal of Nimes against a Turkish citizen, because in violation of the rights provided by article 5 of the ECHR; the Council of State’s decisions of 15.04.2009, which, also recalling the ECHR, has quashed for violation of the right to respect for private and family life, an order of the administrative court of Lyon, with which the judge has rejected the claim of an Algerian citizen for the suspension of the execution of a decision concerning his accompanying to the frontier; and of 08.04.2009, which rejects the claim lodged by some environmentalist associations against law of 10 April 2007, which authorized the construction of a nuclear reactor, applying Community law, the norms of the Charte de l’environment and of the Convention of Aarhus; 

· Germany: the decision of the Bundesverfassungsgeright of 05.05.2009, on the “family name”, which recalls the Court of Justice’s jurisprudence; the order of the Verwaltungsgericht (administrative court) of Wiesbaden of 27.02.2009, which raises a prejudicial question before the Court of Justice on the conformity to Community law of the publication on Internet of personal data and the amounts received by farmers as European funds in the matter of agrarian policies;

· Great Britain: the decisions of the House of Lords of 29.04.2009, on the guarantees granted to the accused person by the right to a fair trial; of 11.03.2009 in the matter of privacy and secrecy of the correspondence, which mentions the norms of the ECHR; and of 18.02.2009, which judges in the matter of right to a fair trial, right to freedom and prohibition to torture and inhuman punishment with regard to the claim lodged by three Algerian citizens against a repatriation measure; the decision of the England and Wales Court of Appeal of 23.04.09, on the application of the concept of fair trial in protection of minors involved in the proceeding; of 26.03.09, which reverts to the Asylum and Immigration Tribunal the decision of repatriation of a Jamaican citizen married to an English citizen and father of a child born in Great Britain, with reference to the right to life and to the respect for private and family life; and of 19.02.2009, in which the Court recalls the jurisprudence of the Court of Strasbourg in a case of assisted suicide; and of 11.02.2009, concerning the right to respect for private and family life, in the case of removal of two minors from the parents’ house grounded on the suspicion of abuses; the decisions of the Asylum and Immigration Tribunal of 16.03.2009, in which the Tribunal rejects the claim for asylum lodged by a Kosovar citizen belonging to the Roma minority, since it does not recognize the existence of the risk, for such minority, of maltreatments in Kosovo; and of 09.03.2009, on the compatibility of the “Nationality, Immigration and Asylum Act 2002” with the “Minimum standards for the qualification and status of third country nationals or stateless persons as refugees or as persons who otherwise need international protection and the content of the protection granted” of the European Directive 2004/83 and with the obligation to protect the person provided by art. 4 of the Charter of Nice;

· Ireland: the decisions of the High Court of 11.03.2009, which rejects the claim lodged, according to article 8 of the ECHR, by a Nigerian citizen, against an order of expulsion issued by the Minister of Justice, analyzing at the same time the European and international laws in the matter of family rights; and of 06.02.2009, which judges on the compatibility of Sections 23 and 24 of the Mental Health Act 2001, which provides the rules for admission and treatment of patients into psychiatric hospitals, with the right to freedom, according to article 5 of the ECHR;

· Italy: the order issued by the Constitutional Court n. 96/2009 of 1.4.2009, which states again the non retroactivity of the measures of forfeiture “per equivalente” in the light of the jurisprudence of the ECHR; the Constitutional Court’s decision n. 86/2009 of 27.3.2009 in the matter of equality of rights between legitimate and natural children, which excludes that the European Charter of Fundamental Rights and the Convention of New York provide any specific obligation in such matter; the decisions of the Court of Cassation n. 15200/2009 of 26.03.2009, which states that the judge who has issued the preventative measure, even if no longer proceeding, has the competence to issue the European arrest warrant and it recalls the framework decision in such matter; n. 6441/2009 of 17.03.2009, which excludes the right to family rejoining in case of a more uxorio relation between an Italian and a foreign citizen, also excluding the existence of discrimination in the light of the ECHR and the European Charter of Fundamental Rights; n. 4123/2009  of 19.02.2009 in the matter of reasonable delay, which recalls the indicative nature of the parameters fixed by the jurisprudence of the ECHR; the decision of the Council of State of 07.04.2009 in the matter of occupazione acquisitiva, which recalls the jurisprudence of Strasbourg; the decision of the Court of Appeal of Bari of 13.02.2009, which is consistent with the Court of Justice’s guideline, according to which Community law prevails on international law if its application causes in the national legal system consequences incompatible with the fundamental principles of the European legal system; the decision of the Court of Appeal of Naples of 07.01.2009 in the matter of sex discrimination, which uses Community Directives and jurisprudence; the decision of the Court of Naples of 22.04.2009 in the matter of welfare services for poor people, which recalls the EU’s guidelines in such matter and in particular the Charter of Fundamental Rights; the order of the Court of Venice of 03.04.2009 which has raised question of constitutional legitimacy with regard to certain articles of the civil code which prohibit weddings between homosexuals, also in the light of the ECHR’s jurisprudence and art. 22 of the European Charter of Fundamental Rights; the decision of the Court of Latina of 30.01.2009, which applies the principles stated by the decision “Punta Perotti” of the Court of Strasbourg, in the matter of restitution to third persons who had nothing to do with the crime of abusive lotting; the decision of the Court of Modena of 22.01.2009, which recalls Community jurisprudence and law in the matter of allied firms; the order of the Court of Nuoro of 16.12.2008, which orders the suspension of an expulsion proceeding in the light of the ECHR’s jurisprudence;   

· Latvia: the decision of the Satversmes Tiesa (Constitutional Court) of 04.02.2009, which analyzes the compatibility of Section 142, second part, and Section 284, second part, of the Commercial Law with the right to property provided by the Constitution of the State and the First Protocol to the ECHR; and of 29.12.2008, which judges in the matter of right to health with particular regard to the issue of accessibility to medical products, recalling the jurisprudence of the Court of Strasbourg;  

· Luxemburg: the decision of the Constitutional Court of 12.12.2008, which, also recalling the Seventh Protocol to the ECHR, considers articles 302, second paragraph, and 378, second paragraph, of the civil code in contrast with the Constitutional principles, since they do not allow divorced parents the joined exercise of parental authority on their children.

· Portugal: the decision of the Constitutional Court of 03.03.2009, which judges on the constitutionality of law 32/2006 (law on medically assisted procreation) according to the Constitution of the State, the Universal Declaration of Human Rights and the Convention of Oviedo (Convention on Human Rights and Biomedicine) of the Council of Europe, also recalling the European Union’s Charter of Fundamental Rights;

· Rumania: the decision of the Curtea Constituţională (Constitutional Court) of 24.06.2008, which states the incompatibility of article 302 of the civil procedure code, according to which the second appeal must be presented to the same Court whose decision has been appealed, being otherwise deemed null, with the right to an effective remedy provided by the Constitution of the State and the ECHR;

· Slovenia: the decision of the Ustavno Sodišče (Constitutional Court) of 20.11.2008 which, also recalling the Fourth Protocol to the ECHR, states that the norms of the Execution of Judgments in Civil Matters and Securing of Claims Act, which impose on the insolvent debtor a custodial sentence, are not incompatible with the constitutional principles in the matter of right to freedom when the debtor’s breach of bonds is due to a voluntary and intentional conduct and not to the impossibility to provide; 

· Spain: the decisions of the Constitutional Court of 23.03.2009, which, also analyzing  the jurisprudence of the Court of Strasbourg, has established the violation of the claimant’s right to privacy as a consequence of the public administrative authority’s use of personal information of medical nature to pension him off for permanent incapacity; and of 09.02.2009, which, consistently with the ECHR’s norms and the jurisprudence of the Court of Strasbourg, has recognized the violation of the right to assembly in the prohibition imposed by the authorities of a demonstration of the students’ trade union, which would have taken place at the same time as the electoral campaign; the decision of the Supreme Court of 24.03.2009, which, also recalling the jurisprudence of the Court of Strasbourg, has considered disproportioned the penalty imposed on a soldier found positive for cannabis.

With regard to the comments, among the documents of European interest we have included:

the document “Amnesty International’s Comments on the Commission Proposals for a Directive laying down Minimum Standards for the Reception of Asylum Seekers” of April 2009; the Rapport d’information addressed to the French Senate by Robert Badinter on the Europan Union and Human Rights, of March 2009; the study by the European Parliament of January 2009 on the “Implementation of the European arrest warrant and joint investigation teams at EU and national level”, the study of March 2009 by the E.P. “Comparison of Border Security Systems in the EU and in the US”; 

Among the comments we have also included:

Eric Alt “The judiciary organization: an European challenge” 

Roberta Barberini “Comment on the decision Kadi”

Valentina Bazzocchi “The European Court of Justice and the particular situation of Cyprus”

William Chiaromonte “The protection of the poorest people and the E.U.’s guidelines; taking the cue from the jurisprudence”

Emilio De Capitani “The possible role of the European Parliament in evaluating EU judicial cooperation in criminal matters”

Maurizio de Stefano “The finger prints and DNA exams’ database for innocent accused persons, under examination of the Court of Strasbourg”

Elena Falletti “The concept of social mother: innovative, agreeable and already faded” 

Christian Joerges “Conflict of Laws as the Legal Paradigm of the Post-National Constellation”

Nicolás Pérez Sola “The Return Directive and the involution in the Europe of rights”

Chiara Meoli “Weddings between homosexuals under examination of the Constitutional Court”

Carla Ponterio “The system of social shock absorbers in Italy and the European framework”

Paolo Sandro “Some aporias and a change in the new article 6 of the Treaty on the European Union”

We publish at last “The Chronicles of the European freedom security and justice area”
