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OBSERVATORY ON FUNDAMENTAL RIGHTS IN EUROPE

Newsletter n.25

Update on the case-law and other acts, relevant to the protection of fundamental rights, added to the website www.europeanrights.eu 

For the acts of the European Union we have included:

· The European Parliament Resolution of 20 January 2011 on the situation of Christians in the context of freedom of religion;

· The European Parliament Resolution of 19 January 2011 on international adoption in the European Union;

· The Opinion of the European Data Protection Supervisor of 14 January 2011 on the comprehensive approach on personal data protection in the European Union; 

· The European Commission Report of 22 December 2010 on the application of Directive 2004/48/EC on the right to intellectual property;

· The Regulation 1259/2010 of 20 December 2010 implementing enhanced cooperation in the area of the law applicable to divorce and legal separation;

· The European Parliament Resolution of 16 December 2010: annual report on Human rights in the World and the European Union’s policy in such matter;

· The European Parliament Resolution of 15 December 2010 on the impact of advertising on consumer behaviour;

· The European Parliament Resolution of 15 December 2010 on the situation of fundamental rights in the European Union and their effective implementation after the entry into force of the Treaty of Lisbon;

· The European Parliament Resolution of 15 December 2010 on the communication from the Commission on the Commission Work Programme 2011;

· The Regulation 1231/2010 of 24 November 2010, which extends the Regulations on coordination of social security systems to nationals of third countries, who are not already covered by these Regulations solely on the ground of their nationality, and who are legally residing in a Member State; 

· The European Commission Communication of 19 October 2010 on the strategy for the effective implementation of the Charter of fundamental rights by the European Union;

· The Opinion of the European Data Protection Supervisor of 19 October 2010 on the communication from the European Commission on the global approach to transfers of Passenger Name Record (PNR) data to third countries.

For the Council of Europe, we highlight:

with regard to the Committee of Ministers

· The Recommendation of 19.01.2011 CM/Rec(2011)1F  on interaction between migrants and receiving societies;

With regard to the Parliamentary Assembly

· The Recommendation 1791 of 27.01.2011 on the situation in Tunisia; 

· The Recommendation 1956 and the Resolution 1788 of 26.01.2011 on the prevention of harm to refugees and migrants in extradition and expulsion cases: Rule 39 indications by the European Court of Human Rights;

· The Recommendation 1953 and the Resolution 1785 of 26.01.2011 on the obligation of Member and observer States of the Council of Europe to co-operate in the prosecution of war crimes;

With regard to the jurisprudence we highlight:

For the Court of Justice, the decisions:

· 10 February 2011, joined cases C-307/09, C-308/09, C-309/09, Vicoplus, on freedom to provide services and on posting of workers;
· 10 February 2011, case C-30/10, Lotta Andersson, on the protection of workers in case of insolvency of the employer;
· 20 January 2011, case C-155/09, Commission vs Greece, on Greek tax legislation and the right to freedom of movement of persons;
· 20 January 2011, case C-463/09, CLECE, on the safeguarding of employees’ rights in case of transfer of the undertaking;
· 22 December 2010, case C-118/09, Robert Koller, on freedom of movement of persons and recognition of diplomas;
· 22 December 2010, case C-524/09, Ville de Lyon, on public access to information in environmental matters;
· 22 December 2010, case C-491/10 PPU, Aguirre Zarraga, on the possibility for a judge of a member state to refuse the enforcement of a judgment issued by a judge of another member state, concerning the custody of a minor; the Court interprets Regulation (EC) n. 2201/2003 in accordance with art. 24 of the Charter;
· 22 December 2010, case C-497/10 PPU, Mercredi, on the concept of “habitual residence” of an infant, according to Regulation (EC) n. 2201/2003, concerning the competence, recognition and enforcement of judgments in matrimonial and parental responsibilities’ matters;
· 22 December 2010, case C-303/08, Bozkurt, on the right of the spouse of a Turkish worker, duly registered in the labour market of a member state, to maintain the rights acquired thanks to his status even after divorce, and on the possibility for the authorities of the state to adopt an expulsion measure against him;
· 22 December 2010, case C-208/09, Sayn-Wittgenstein, on the possibility for the authorities of a member state not to recognize the surname, containing a title of nobility, of a national of another member state; the Court recalls the Charter;
· 22 December 2010, case C-279/09, DEB Deutsche Energiehandels-und Beratungsgesellschaft, on the principle of effective judicial protection of rights, with particular reference to legal aid in favour of legal persons; the Court interprets the principle of effective judicial protection, recalling art. 47 of the Charter;
· 22 December 2010, joined cases C-444/09 and C-456/09, Gavieiro, on the principle of non discrimination between workers, which recalls the Charter.
We would also like to highlight:

· The judgment of the General Court of 3 February 2010, T-205/07, Italy vs European Commission, on language discrimination;
· The judgment of the General Court of 13 January 2011, case T-362/08 on access to documents

For the European Court of Human Rights, the decisions:

· 17.02.2011 Pfeifer vs Bulgaria (n. 24733/04) on the insufficiently justified ban on travelling abroad (in particular to Germany, where the family of the applicant lived) for 6 years, while criminal proceedings were pending against the applicant in Bulgaria;  

· 15.02.2011 Di Cecco vs Italy (n. 28169/06) on the censorship of the correspondence with the Court of the applicant by the penitentiary authorities;

· 10.2.2011 Dubetska  and others vs Ukraine (n. 30499/03) on the lack of protection of the right to life of two Ukrainian families, who have been victims of industrial pollution for 12 years;
· 10.2.2011 Soltysyak vs Russia (n. 4663/05) on the ban of travelling abroad for a retired military officer in order to protect State secrets;
· 10.02.2011 Premininy vs Russia (n. 44973/04) on the lack of protection of the right to life of a prisoner;
· 8.02.2011, Seferovic vs Italy (n. 12921/04), in which the Court has established that  the detention finalized to the expulsion of a woman who has just given birth breaches article 5 (right to liberty and security) of the ECHR: Medina Seferovic is a Roma woman of Bosnian nationality, who lived in the Roma camps of Casilino 700 and Casilino 900; 

· 3.01.2011 Sporer vs Austria  (n. 35637/03) on the impossibility for an unmarried father to ask the Court to transfer the sole custody of his child to him; 

· 3.02.2011 Dushka vs Ukraine (n. 29175/04) on the unlawful detention and questioning of a minor of 17 years without the presence of a lawyer or of his parents, deemed an inhuman and degrading treatment;

· 1.02.2011 Dore vs Portugal (n. 775/08) and Karoussiotis vs Portugal (n. 23205/08), on the ineffectiveness of procedures with regard to international abduction of minors;

· 27.01.2011 Boychev and others vs Bulgaria (n. 77185/01) on the interruption, by the authorities, of a religious meeting, deemed to be without sufficient legal basis;

· 27.01.2011 Iordanovi vs Bulgaria (n. 10907/04) on the death of the applicant for diabetes-related complications owing to insufficient medical care;

· 25.01.2011 Iorga and others vs Romania (n. 26246/05), according to which the authorities have failed to protect the right to life of a man who was serving a 40-day prison sentence, and died after being assaulted by his fellow inmates; 

· 25.01.2011 Elefteriadis vs Romania (n. 38427/05), according to which the authorities failed to safeguard the health of the applicant, who was a prisoner and was exposed to his fellow prisoners’ tobacco smoke;

· 21.01.2011 M.S.S. vs Belgium and Greece, Grand Chamber judgment (n. 30696/09), according to which the Belgian authorities should not have expelled to Greece a person seeking asylum, both because the “defaillances” in the asylum procedure in Greece and the living conditions, that were in breach of article 3;

· 20.01.2011 Kashavelov vs Bulgaria (n. 891/05), according to which the systematic handcuffing for more than 13 years of a prisoner when outside his cell was not justified;

· 20.01.2011 El Shennawy vs France (n. 51246/08) on repeated full body searches, recorded on video and conducted by law-enforcement officers wearing balaclavas, which were deemed humiliating and unwarranted;

· 20.01.2011 Payet vs France (n. 19606/08) on the inhuman detention conditions of a “high-risk prisoner” (DPS);

· 18.01.2011 Siedlecki and others vs Poland (n. 5246/03 20993/04, 18199/06, 31888/06, 7446/03, 39877/03, 5882/05, 7441/05, 10874/05, 5346/06, 37130/06, 44/07, 38858/07, 222/05, 10827/07) on overcrowding of prisons: the Court has stated that the applicants, before taking legal steps in front of the said Court, should have started a civil action;

· 18.01.2011 Mgn Limited vs United Kingdom (n. 39401/04), according to which the sentence obliging the editor of the “Daily Mirror” to pay high court fees in a case of violation of private life was deemed unreasonable;

· 18.01.2011 Scoppola No 3 vs Italy (n. 126/05) on the right to free elections: the voting ban imposed on the applicant following a criminal conviction was deemed unjustified; 

· 18.01.2011 Guadagnino vs Italy and France (n. 2555/03) on fairness of the procedure: in particular, the Italian authorities should have agreed to hear industrial disputes concerning an employee of the French school in Rome;
· 13.01.2011 Mikhalkova and others vs Ukraine (n. 10919/05) on the lack of an effective investigation concerning the death of a person in a sobering-up centre; 

· 13.01.2011 three decision against Germany, Kallweit (n. 17792/07), Mautes (n. 20008/07) and Schummer (n. 27360/04 and 42225/07), in which the Court has deemed not justified the retroactive extension of the preventive detention of the prisoners;

· 13.01.2011 Haidn vs Germany (n. 6587/04), according to which German courts should not have ordered the detention of the prisoner for preventive purposes retrospectively: in particular, the applicant was placed in detention for preventive purposes for an indefinite duration after having served his full prison sentence;

· 11.01.2011 Nuri Özen and others vs Turkey (n. 15672/08, 24462/08, 27559/08, 28302/08, 28312/08, 34823/08, 40738/08, 41124/08, 43197/08, 51938/08 and 58170/08) on the absence of any legal basis for the refusal to dispatch prisoners’ letters written in a language other than Turkish;

· 11.01.2011 Servet Gündüz and others vs Turkey (n. 4611/05) on the right to life: the military authorities have failed to take into account the fragile psychological condition of the applicants’ relative, who committed suicide by walking onto a minefield after an argument with his superior, during his compulsory military service;

· 11.01.2011 Vergu vs Romania (n. 8209/06) and Hakan Arı vs Turkey (n. 13331/07) on the right to property (in particular the cases concern an illegal confiscation and a denial of a building permit);

· 11.01.2011 Somogyi vs Hungary (n. 5770/05) on the unlawful detention of the applicant who spent 2 years and 5 months in prison for a mistake by the Hungarian courts ruling on the conditions in which he was to serve a sentence handed down by an Italian court;

· 11.01.2011 Darvas vs Hungary (n. 19547/07) on the unlawful detention of the applicant;

· 6.01.2011 Paksas vs Lithuania, Grand Chamber judgment (n. 34932/04) on the right to free elections: the case concerns the disqualification of the applicant from holding parliamentary office in Lithuania, following his removal as President of the Republic in impeachment proceedings for committing a gross violation of the Constitution and breaching the constitutional oath;

For the extra-European area we have included:

· The decision of the Inter-American Court of Human Rights of 26.11.2010, Cabrera García y Montiel Flores vs México, which has sentenced Mexico for violation of the rights to personal freedom, personal integrity, fair trial and legal protection, as well as the violation of the obligation to carry out investigations following reports concerning cases of torture, cruel, inhuman and degrading treatments against Teodoro Cabrera García and Rodolfo Montiel Flores, during their detention and for irregularities of the criminal proceedings; the decision of 24.11.2010, Gomes Lund y Otros (“Guerrilha do Araguaia”) vs Brazil, which, also recalling the jurisprudence of the Court of Strasbourg in the matter of disappearance of political opponents to the regime, has deemed the Amnesty Law of 1979 in contrast with the norms of the American Convention on Human Rights and has sentenced the State for the forced disappearance of 62 persons, members of the Guerrillha do Araguaia, between 1972 and 1974, during the military dictatorship; the decision of 23.11.2010, Vélez Loor vs Panama, which judges on the case concerning Vélez Loor, an Ecuadorian immigrant, who was sentenced to two years’ imprisonment for the violation of the laws in the matter of immigration: the Court has deemed the State responsible for the violation of the rights to personal freedom, fair trial, personal integrity, as well as for the violation of the obligations to guarantee the right to access to justice.   

As far as case law of national courts is concerned, the following decisions must be highlighted:

· Belgium: the decision of the Constitutional Court n. 4884/2011 of 13.1.2011, which states the partial constitutional illegitimacy of the national legislation on the judicial register, also with reference to the contrast with the ECHR and the UN International Covenant on civil and political rights; 
· Bosnia and Herzegovina: the decision of the Ustavni sud (Constitutional Court) of 09.07.2010, which rejects the claim lodged for the violation of the rights to the respect for family life and a fair trial against the decisions of the Municipal Court of Zenica and the cantonal Court of Zenica, which had ordered the removal of the claimant’s under-age children from the family for a period of one year and their custody in a public institute, applying the norms of the ECHR and the jurisprudence of the Court of Strasbourg; and the decision of 09.07.2010, which has deemed the detention on remand of the claimant in accordance with the norms of the ECHR, as interpreted by the European Court of Human Rights;

· Croatia: the decision of the Ustavni sud (Constitutional Court) of 20.10.2010, in the matter of constitutional legitimacy of a referendum, which recalls the fundamental principles of the Council of Europe;

· Estonia: the decision of the Vabariigi Riigikohus (Supreme Court) of 18.06.2010, which has stated the constitutional illegitimacy of the legislation in the matter of summary proceedings, because deemed in contrast with the right of defence, also recalling the norms of the ECHR and the jurisprudence of the Court of Strasbourg;

· France: the decision of the Cour de Cassation n.7177 of 15.12.2010, which examines the procedure followed in the light of the norms of the ECHR in a case of provisional arrest (garde à vue), that had been extended by the public prosecutor; the decision of the Conseil d’Etat n. 336934 of 16.12.2010, which states the contrast with article 141 TEU of the national norm which does not provide the possibility for the father to have access to educational aids for his children, because in breach of the principle of equal pay; and the other decision of the Conseil d’Etat n. 332363 of 15.12.2010, to ask for a preliminary ruling by the Court of Justice on the question of whether article 13 of Regulation n.562/2006, in the matter of freedom of movement, is applied also to a third country national when he returns to a Member State, where he has a regular permit of stay, without crossing the territory of other Member States; 
· Germany: the decision of the Oberlandesgericht Köln (Superior Court of Cologne) of 11 October 2010, 2 Wx 39/10, in the matter of inheritance, which recalls articles 8, 14 and 34 of the ECHR, the jurisprudence of the European Court of Human Rights and the jurisprudence of the Court of Justice; and the decision of 6.10.2010, 6 AuslA 85/10, on a European arrest warrant issued by Lithuania against a Lithuanian national, who was captured in Germany; the decision of the Oberverwaltungsgericht NRW (Superior Administrative Tribunal of North Rhine-Westphalia) of 16 November 2010, 13 A 2109/10, in the matter of labelling of food, which recalls both Directive 2000/13/EC, and the jurisprudence of the Court of Justice, and in particular the decision C-383/97; the decision of the Verwaltungsgericht Minden (Administrative Tribunal of Minden) of 28.9.2010, 3 L 491/10.A, in the matter of right to asylum, which recalls Community law – in particular Regulation (EC) n. 343/2003 of the Council, which states the criteria and mechanisms in order to establish which Member State is competent with regard to a claim for asylum, lodged in one of the Member States by a third country national -  and the jurisprudence of the Court of Justice; the decision of the Landesarbeitsgericht Düsseldorf (Labour Court) of 12.10.2010, 16 Sa 804/10, which recalls Directive 1999/70/EC, concerning the framework agreement CES, UNICE and CEEP on time contracts and the decision C-212/04, Adeneler, of the Court of Justice; 

· Great Britain: the decision of the United Kingdom Supreme Court of 15.12.2010, which states the incompatibility with the right to family life of the Scottish legislation, which did not allow unmarried and non-cohabitant fathers to take part in a hearing concerning their child, underlining how the Human Rights Act gives the courts the power to interpret the national law in the light of ECHR standards; the decision of the High Court of Justice Queen’s Bench of 11.01.2011, on the illegal detention in an immigration centre of a couple and their children, claiming for asylum, according to articles 3, 5 and 8 of the ECHR; the decisions of the England and Wales Court of Appeal: of 14.01.2011, in which the Court recognizes the responsibility of local authorities for the illegal detention of a citizen in a psychiatric hospital, on the basis of the combined application of the norms of the Mental Health Act 1983 and art. 5 of the ECHR; of 21.12.2010, which rejects the claim of the newspaper The Guardian to obtain, in the light of the ECHR jurisprudence in the matter of freedom of information, the permission to consult documents concerning three men, who had been extradited to the United States for crimes of corruption; of 21.12.2010, in which the Court deems the Government policy to “wait and see” the result of an internal investigation of the Ministry of Defence on abuses suffered by some Iraqi nationals during their detention, before starting a public investigation, compatible with the obligations imposed on States by art. 3 of the ECHR to start an independent and effective inquiry in cases of torture; of 21.12.2010, according to which the sentence issued by a military court by majority does not violate the requirements of fair trial as provided by art. 6 of the ECHR; another decision of 21.12.2010, in which  the Court states the contrast with articles 8 and 14 of the Government strategy for preventing the so-called forced marriages, which does not allow youngsters under 21 years to enter the Country in order to get married, since it has a discriminatory and restrictive impact on the fundamental right to marry, despite the legitimate aim pursued; the decision of 15.12.2010, on the legitimacy of the claim lodged by the relatives of a cocaine user who died in prison, in which the Court deems admissible, in the light of art. 2 of the ECHR, the will of the relatives to verify if the State has guaranteed the protection of the right to life during the detention; the decision of 14.12.2010, on the violation of the right to freedom, according to art. 5 of the ECHR, for the detention of a man which has been protracted for 10 months longer than allowed, because of the delay of the decision of the Court; the decision of the UK Upper Tribunal of 20.12.2010, in which the Tribunal, diverging from the English jurisprudence, admits the claim of a citizen in order to verify the compatibility of the norms of the Mental Health Act 1983 in the matter of detention in a psychiatric hospital with the right to liberty and security as provided by art. 5 of the ECHR; the decision of the Bristol County Court of 04.01.2011, in which, in the light of the principle of non discrimination, as provided by art. 14 of the ECHR, the Court states the direct discrimination of a homosexual couple bound by a civil partnership by the managers of a hotel, who refused to rent rooms with double beds to unmarried couples, because of their religious belief;
· Ireland: the decision of the Supreme Court of 21.12.2010, which refuses the surrender of the claimant for the execution of the European arrest warrant; the decision of the High Court of 25.11.2010, which, also recalling Community law and the jurisprudence of the Court of Justice, admits the claim lodged against the authorization concerning the use of a quarry;

· Italy: the decision of the Constitutional Court  n. 340 of 26.11.2010, which states the constitutional illegitimacy of the legislation of the Region Tuscany, because in contrast with articles 49 and following of the Treaty on the functioning of the European Union; the decision n. 325 /2010 of 17.11.2010 in the matter of regional competences, which recalls the EU legislation and the jurisprudence of the Court of Justice in the matter of regulation of water supply services; the decision of the Court of Cassation n. 450/2011 of 13.1.2011, which establishes the right to compensation in favour of the relative of a non Community national who has died in a car accident, regardless the reciprocity conditions in force in the State of the claimant, and recalls art. 14 of the ECHR and the Declaration of Human Rights of 1948; the decision n. 7/2011 of 4.1.2011, which establishes that recordings of conversations taken with gear provided by the judiciary police cannot be used as evidence, and recalls the jurisprudence of the Court of Strabourg and the European Union Charter of Fundamental Rights; the decision n. 45524/2010 of  27.12.2010 on the European arrest warrant, which recalls the EU Charter of Rights and its direct applicability in the national legal systems along with the national Constitutions; the decision n. 44318/2010 of 23.12.2010 which, in the matter of unlawful occupation of houses, recalls the right to housing assistance, as provided by art. 34 of the EU Charter of Rights; the decision n. 186/2011 of 3.12.2010 which, in the matter of privacy in condominiums, recalls the norms of the EU Charter of Rights; the decision n. 21967/2010 of 3.12.2010 in the matter of dismissal, which recalls art. 30 of the EU Charter of Rights; the decision n. 42701/2010 of 1.12.2010 in the matter of confiscation following corruption crimes, which recalls the OECD Convention on such matter; the decision n. 23053/2010 of 15.11.2010 on the right to compensation in the light of the ECHR in cases of unjustified delay in proceedings for eviction; the decision n. 36212/2010 of 11.10.2010 on the right of the lawyer to have access to acts, in case of hearing for the confirmation of the provisional arrest, which recalls the right to fair trial, in the light of the jurisprudence of the Court of Strasbourg; the decision n. 16236/2010 of 9.7.2010 in the matter of freedom of expression, which recalls the Resolution of the Council of Europe of 1993; the order of the Court of Cassation n. 24689/2010 of 6.12.2010 on the incompatibility between part-time work of state employees and the carrying out of one’s duties as a lawyer, which deems the Italian legislation not in contrast with Community law; the decision of the Council of State of 20.12.2010 on the abuse of dominant position, which recalls the EU jurisprudence both with regard to the said abuse and to the matter of the ne bis in idem; the order of the Court of Appeal of Genoa of 24.12.2010, which raises the question of constitutional legitimacy for contrast with the ECHR of the Italian legislation, which subjects the concession of assistance services in favour of disabled persons to the possession of the permit of stay; the decision of the Court of Turin of 8.1.2011 which have acquitted a non Community national, who had already received the order of expulsion of the police commissioner, from the charge of illegal stay in Italy, since the national norm is in contrast with the EU Directive, which has not been promptly transposed and is not immediately applicable; the order of the Court of Turin of 19.5.2010 on the non applicability of rules on statute of limitation concerning crimes against humanity, which recalls international norms; the order of the Court of Milan of 4.1.2011, which states the right to have an assistant teacher for disabled students, also in the light of the UN Convention in such  matter; the order of the Juvenile Court of Trieste of 22.12.2010 on non discrimination between children born within and outside marriage, which recalls the ECHR and the EU Charter of Fundamental Rights; the decree of the Court of Florence of 22.12.2010 in the matter of guardianship and end of life issues, which recalls the EU Charter of Rights; the order of the Court of Trani of 22.12.2010 and the decision of the Court of Naples of 3.12.2010, both in the matter of supervened norms limiting compensation of damages deriving from the conversion of an illegitimate time contract into a contract with no time limit, which state, respectively, the first one the contrast of such norms with the jurisprudence of the Court of Strasbourg and, the second one, the contrast with art. 47 of the EU Charter of Rights and the jurisprudence of the ECHR; the order of the Court of Brescia of 29.11.2010 which, in the light of EU law and the Charter of Fundamental Rights, deems discriminatory the exposure of symbols of a political party (Lega Nord) in a school of Adro; the order of the Court of Bolzano of 16.11.2010, which recognizes the right to housing assistance also for persons who do not have the requirement of consolidated residence, in the light of art. 34 of the EU Charter of Rights and the jurisprudence of the ECHR on non discrimination; the order of the Court of Udine of 30.6.2010, which deems discriminatory, in the light of EU law and the Charter of Rights, the concession of housing assistance only to persons who have been residing for a certain number of years; the order of the same Court of 15.11.2010, which, in the light of the EU law and the jurisprudence of the Court of Justice, deems  discriminatory the decision of a Municipality to exclude from “family bonus” the citizens who have not been resident for a certain number of years; the order of the Court of Ferrara of 15.11.2010, which deems discriminatory the exclusion of non Community citizens from a public competition for posts as nurse, also in the light of the norms of the Treaties and art. 15 of the EU Charter of Rights; the decree of the Court of Palermo of 10.11.2010 in the matter of informed consent and guardianship, which recalls the Convention of New York on disabled persons; the decision of the Court of Rome of 3.11.2010 in the matter of the obligation for the loser of a legal suit to pay legal expenses, which recalls the Magna Charta of judges issued by the Council of Europe in 2010; 

· Lithuania: the decision of the Konstitucinis Teismas (Constitutional Court) of 09.11.2010, which has stated the constitutional illegitimacy of article 36 of the Law on Elections for the European Parliament, where it provides that only persons included in lists formed by political parties can be elected as members of the European Parliament, also recalling Community law in such matter;

· Poland: the decision of the Trybunal Konstytucyiny (Constitutional Court) of 24.11.2010, which judges on a claim lodged by a group of parliamentarians and senators against articles 1(56) and 2 of the Treaty of Lisbon. The Court has stated the compatibility of such norms with constitutional norms and has excluded any limitation to the State sovereignty;

· Portugal: the decision of the Tribunal Constitucional of 23.11.2010, which judges in favour of the constitutional legitimacy of article 1842(1)(a) of the Civil Code, as provided by law 14/2009, which provides a term to bring the paternity action, also applying the jurisprudence of the Court of Strasbourg;

· Czech Republic: the decision of the Ústavní soud of 23.03.2010, which, admitting the claim lodged by the Regional Court of Ostrava, has ordered the annulment of paragraph 15 of law 155/1995 on Retirement Insurance starting from 30 September 2011, also recalling the jurisprudence of the European Court of Human Rights;

· Spain: the decision of the Tribunal Constitucional of 02.12.2010, in the matter of compulsory education, which recalls the European Union Charter of Fundamental Rights and applies the jurisprudence of the Court of Strasbourg; the decision of 29.11.2010, which, also recalling the jurisprudence of the Court of Strasbourg, partially quashes   the decision of the Supreme Court of 31 January 2006, where it provided the impossibility to re-examine for eight years the safety measure of internment in a psychiatric hospital imposed to the claimant; and also the decision of 29.11.2010, which recognizes a violation of the rights provided by articles 5 and 6 of the ECHR, deriving from the application of a detention punishment imposed to the claimant, who was a member of the Guardia Civil, for an offence committed carrying out orders he had received; the decision of 26.10.2010, which excludes that articles 153.1 of the criminal code, as provided by the Organic Law 1/2004, and 57.2 of the criminal code, as provided by the Organic Law 15/2003, concerning the crime of mistreatment, are in contrast with the constitution and the ECHR; the decision of 20.10.2010, which has rejected the claim lodged by the Government of the Canary Islands for violation of the right to fair trial against a decision of the Tribunal Superior de Justicia de Canarias, which had disregarded a national norm deemed in contrast with Community law; the decision of 18.10.2010, on the constitutional legitimacy of article 10.1 and 2 of the Organic Law 11/1991 on the Disciplinary Regime of the Guardia Civil, which recalls the norms of the ECHR and the jurisprudence of the Court of Strasbourg; and another decision of 18.10.2010, which, also applying the jurisprudence of the European Court of Human Rights, has stated the violation of the right to an effective legal protection together with the right not to be subjected to torture and inhuman or degrading treatments for the lack of sufficient investigations following the claimant’s report for physical and psychological ill treatments suffered during her detention.

For what concerns comments, among the documents of general interest we have included the ILO Report of November 2010 “World Social Security Report 2010/11 Providing coverage in times of crisis and beyond”; the document by Amnesty and other NGOs on “NGOS’ Perspective on the EU accession to the ECHR” of 3 December 2010

Among the comments we have also included: 

Giuseppe Bronzini “The European Parliament Resolution on basic income: the last step towards the adoption of a framework Directive?”

Gabriele Capecchi "Protection of privacy of communications between an enterprise and its internal legal advisor "

Daniele Cappuccio “European arrest warrant, ne bis in idem and refusal of execution: it is the duty of the judicial authority, who has issued the warrant, to state that, in relation to the ‘same facts’, there is no ‘final decision’ (Court of Justice, decision 16.11.2010, C-261/09, Mantello)”

Antonio Cluny “Introduction to the Meeting organized by Medel on “La justice à l’épreuve de la crise de l'état social”
David Cerri “Memory. Power of words”

Elena Falletti “German Constitutional Court and gathering of computer data”

Fabio Maria Ferrari “Arianna’s thread of values and guarantees common to Member States in the European Union Charter and in the European Convention on Human Rights: two examples of “receptive” interpretation in criminal jurisprudence”

Filippo Focardi “The impact of Community Directive 2008/115/EC on the crimes provided by article 14 paragraphs 5-ter and 5-quater of Law 286/1998”

Simone Gaboriau “Justice under the test of the crisis of the welfare state”

Monica Gazzola  “Legal aid at European level”

Luiz Flávio Gomes and Valério de Oliveira Mazzuoli “Characteristics of Law (especially of International Law) in post-modernity”
Lorenzo Miazzi “Brief introductory report on the aspects of contrast between the Directive on returns and the Italian legislation in the matter of crimes linked to expulsions”

Ernesto Lupo “Opening speech of the judicial year” (by the Italian Court of Cassation)

Ignazio Juan Patrone “Recommendation CM/REC (2010) of the Committee of Ministers of the Council of Europe on judges towards a new model of judge in Europe” 

Valeria Piccone “Jurisprudence of the Court of Justice on time contracts”

Giovanna Pistorio “Reverse Discriminations deriving from the application of Community law”

Paolo Ponzano  “A million of citizens will be able to ask for a European law: a sui generis right to initiative”.

Angela Scerbo “A comparative approach for the protection of the prohibition of torture. International law, European Union and contemporary constitutional systems”

Eugenio Selvaggi “New role of the judge in an integrated legal system”

Francesco Viganò “Directive on returns and crimes deriving from the non-observance of the order of removal issued by the police commissioner”

We also publish the following reports presented at the international Meeting “The right to asylum in Italy and in Europe”, organized in Rome by the Fondazione Basso on  22 November 2010:

Emilio De Capitani “The right to asylum: the European picture”

Laurens Jolles “Asylum in Italy from the UN point of view”

Anna Liguori “Repellings at sea and international law”

Francesca Rescigno “The right to asylum. Italian rules and their application: principles and norms”

Renato Finocchi Ghersi “The right to asylum in Italy: administration and jurisdiction”
For the news concerning the Area of Freedom, Security and Justice see also the web site  www.afsj.wordpress.com by Emilio De Capitani

