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15 January 2010 
Update on the case-law and other acts, relevant to the protection of fundamental rights, added to the website www.europeanrights.eu 

For the acts of the European Union we highlight:

· the entry into force, on 1 December 2009, of the Lisbon Treaty: the texts of the new Treaty on the European Union and of the Treaty on the Functioning of the European Union, as well as the respective protocols, have been included in the website;

· the press release of the Court of Justice n.104/09 of 30 November 2009 on the modifications deriving from the Treaty of Lisbon to the organization and competences of the Court of Justice;

· the information notes of the General Secretariat of the Council of the European Union of November 2009 on the appointment of the President of the European Council and of the High Representative for Foreign and Security Policy;

· the “Stockholm Programme” on the development of the Area of Freedom, Security and Justice, approved by the European Council on 11 December 2009;

· the Report EU-MIDIS survey of the EU Fundamental Rights Agency published on 9 December 2009 on Minorities and Discrimination; 
· the Report of the EU Fundamental Rights Agency of November 2009 on the situation of Roma EU citizens;

· the Resolution of the European Parliament of 26 November 2009 on the elimination of violence against women;

· the Resolution of the European Parliament of 25 November 2009 on the Commission communication “An area of freedom, security and justice serving the citizen” related to the “Stockholm Programme”;

· the Resolution of the European Parliament of 25 November 2009 on the European strategy in view of the Copenhagen conference on climatic change;

· the green book COM(2009)624 of 11 November 2009 on obtaining evidence in criminal matters between Member States;
· the green book COM(2009)622 of 11 November 2009 on the European citizens’ initiative; 
· the Conclusion of the European Council of 29-30 October 2009;
· the Framework decision 2009/829/JHA of 23 October 2009 on the application, between Member States, of the principle of mutual recognition to decisions on alternative measures to provisional detention;
· the Resolution of the European Parliament of 17 September 2009 on the envisaged international agreement to make available to the United States Treasury Department financial payment messaging data to prevent and combat terrorism and terrorist financing.

Concerning the Council of Europe we have included:

· Recommendation 1892 of the Parliamentary Assembly of 20 November 2009 on the development of a European higher education area;

· Recommendation 1891 and Resolution 1697 of the Parliamentary Assembly of 20 November 2009 “Migrant women: a particular risk from domestic violence”;

· Recommendation 1889 of the Parliamentary Assembly of 20 November 2009 “Improving the quality and consistency of asylum decisions in the Council of Europe Member States”;

· Recommendation CM/Rec(2009)10 of the Committee of Ministers of 18 November 2009 on integrated national strategies for the protection of children from violence;

· Recommendation CM/Rec(2009)9 of the Committee of Ministers of 21 October 2009 on the education and social integration of children and young people with autistic spectrum disorders;

· Recommendation CM/Rec(2009)8 of the Committee of Ministers of 21 October 2009 “Achieving full participation through universal design”. 

Concerning case law, we highlight:

for the Court of Justice, the decisions:

· of 26 November 2009, C-363/08, Slanina, on freedom of movement of persons ans social security of migrant workers;

· of 19 November 2009, C-314/08, Filipiak, on the primacy of European law, on freedom of movement of persons and social security;

· of 17 November 2009, C-169/08, Presidente del Consiglio dei Ministri/Regione Sardegna, on freedom to provide services and the regional tax on touristic call;

· of 17 November 2009, C-402/07 and C-432/07, Sturgeon, on the rights of airlines passengers and the protection of consumer rights;

· of 12 November 2009, C-351/08, Grimme, on the freedom of movement and regulation of compulsory pension insurance;

· of 29 November 2009, C-63/08, Pontin, on effective judicial protection of pregnant workers; 

· of 22 October 2009, C-116/08, Meerts, on compensation for dismissal and part-time parental leave;

· of 22 October 2009, C-261/08 and 348/08, Zurita Garcia, on the expulsion of third-country nationals;

for the European Court of Human Rights, the decisions:

· Stolder vs. Italy (n.24418/03) of 3.12.09, on the special detention regime imposed on the applicant;

· G.N. and others vs. Italy (n.43134/05) of 1.12.09, on contamination of the applicants by HIV and Hepatitis C through blood transfusion carried out by the national health service;

· Hokic and Hrustic vs. Italy (n.3449/05) of 1.12.09, on detention pending expulsion of the applicants, at the time residing in a Roma camp in Rome;

· Dolenec vs. Croatia (n.25282/06) of 26.11.09, on conditions of detention of the applicant and fairness of the proceedings;

· two decisions rendered against Russia of 26.11.09 on disappearances in Chechnya: Ismailov and others vs. Russia (n.33947/05) and Ustarkhanova vs. Russia (n.35744/05);

· Omojudi vs. United Kingdom (n.1820/08) of 24.11.09, on the right to private and family life, in relation to the expulsion of the applicant to Nigeria;

· Halilovic vs. Bosnia and Herzegovina (n.23968/05) of 24.11.09 on illegal detention of the applicant in the psychiatric ward of the prison for an attempted murder for which he had been declared not guilty because of his mental illness;

· Flux vs. Moldova (n.25367/05) of 24.11.09 on the sentencing of a journalist to compensation for having criticized in good faith a member of parliament;

· Glinov vs. Ukraine (n.13693/05) of 19.11.09 on unlawful monitoring of correspondence of the applicant to the Court;

· Nunes Guerriero vs. Luxembourg (n.33094/07) of 05.11.09 on the right to fair trial, in relation the the dismissal of an appeal before the Supreme court on excessively formal grounds;

· Kolevi vs. Bulgaria (n.1108/02) of 05.11.09on irregularities of the detention of a prosecutor and the lack of an effective enquiry on his death;

· Suljagić vs. Bosnia and Herzegovina (n.27912/02) of 03.11.09 on the violation of the right to property in relation to the issue of reimbursement of funds deposited before the dissolution of Yugoslavia;

· three decisions rendered against Russia of 29.10.09 on disappearances in Chechnya: Khantiyeva and others vs. Russia (n.43398/06), Satabayeva vs. Russia (n.21486/06), Vakhayeva and others vs. Russia (n.1758/04);

· Pandjikidzé and others vs. Georgia (n° 30323/02) of 27.10.09 on the right to fair trial in a case concerning three men accused of having conspired against the government in charge in 1999;

· Haralambie vs. Romania (no 21737/03) of 27.10.09 on the right to fair trial and respect for private and family life, in a case in which six years were needed to access a personal dossier compiled by secret services during communist times;
· two decisions of 22.10.09 Orchowski vs. Poland (no 17885/04) and Norbert Sikorski vs. Poland (no 17599/05) on the structural problem of prison overcrowding in Poland; 
· Apostolakis vs. Greece (no 39574/07) of 22.10.09 on the total and automatic loss of social rights following a criminal sentence;

· Trajče Stojanovski vs. « the Former Yugoslavian Republic of Macedonia » (no 1431/03) of 22.10.09 on unjustified retaining in a psychiatric hospital;
· Alves da Silva vs. Portugal (no 41665/07) of 20.10.09 on freedom of expression, in relation to the sentencing for a satire displayed during carnival;

· Lombardi Vallauri vs. Italy (no 39128/05) of 20.10.09 on the right to fair trial and freedom of expression;

· Ürper and others vs. Turkey (nos   14526/07, 14747/02 15022/07 15737/07, 36137/07, 47245/07, 50371/07, 50372/07 and 54637/07) of 20.10.09 on freedom of expression, in relation to the unjustified suspension of the issuing of Turkish newspapers;

· Micallef vs. Malta (no 17056/06) of 15.10.09, decision of the Grand Chamber according to which the independence and impartiality of the court and of the judge are inalienable guarantees which must be respected also in injunction proceedings;
· Tsourlakis vs. Greece (no 50796/07) of 15.10.09 on the respect of private and family life, concerning the impossibility for a father to access the conclusions of a social enquiry regarding his son;

· Chaykovskiy vs. Ukraine (no 2295/06) of 15.10.09 on the right to individual application: the applicant maintained that prison authorities had opened his correspondence addressed to the Court and hadn’t provided him with the documentation necessary for the introduction of the application;

· Union des Cliniques Privées de Grèce and others vs. Greece (no 6036/07) of 15.10.09 on fairness of the proceedings in a case where the public administration had refrained for too long from executing a decision of the Council of State in favour of the applicants;

· Yuriy Nikolayevich Ivanov vs. Ukraine (n° 40450/04), of 15.10.09 first pilot judgement on the non-execution of final national justice decisions in Ukraine: the Court has considered that the case concerns recurring problems of non-execution of final decisions and the lack of any internal remedy; that already about 300 cases of violation of the Convention by Ukraine have been found since 2004 until today and that the State hasn’t found a solution to this issue; in consideration of the fact that 1400 applications are pending against Ukraine for the same reason, the Court has concluded that in the Country there exists a practice with the Convention, and has invited the State to take the measures suggested in the decision;

· Costreie vs. Romania (no 31703/05) of 13.10.09 on the right to private and family life, in relation to the impossibility for a father to exercise his right of visit;
· Dayanan vs. Turkey (no 7377/03) of 13.10.09 on the right to fair trial and in particular to the assistance of a lawyer, in the case of a person accused of belonging to Hezbollah who had been deprived of legal assistance;

· Salontaji-Drobnjak vs. Serbia (no 36500/05) of 13.10.09 on the lack of fairness of a procedure aimed at depriving of legal capacity;
· Gsell vs. Switzerland (no  12675/05)  of 8.10.09 on the freedom of expression concerning the decision to refuse access to the Davos Forum to a journalist;

· Brunet-Lecomte and Tanant vs. France (no 12662/06) of 8.10.09 on freedom of expression, in relation to the sentencing of a journalist;

· Porubova vs. Russia (no 8237/03) and Romanenko and others vs. Russia (no  11751/03) of 8.10.09 on freedom of expression, in relation to the unjustified sanctions inflicted upon journalists who had criticized the management of public funds.

In the extra-European area we have included:

· the decision of the Discrict Court of the district of South Corolina (USA) of 10.11.2009 concerning the laicality of institutions;

· the decision of the Cour Supérieure del Quebec (Canada) of 29.10.2009, which has sentenced to life imprisonment Désiré Munyaneza on charges of genocide, crimes against humanity and war crimes committed during the war in Rwanda;

· the appeal decision of the Special Tribunal for Sierra Leone of 26.10.2009, which has confirmed the sentences against three ex leaders of the RUF (Revolutionary United Front for Sierra Leone). Issa Hassan Sesay, Morris Kallon and Augustine Gbao had been all sentenced in first degree for war crimes and crimes against humanity for the atrocities committed during the decade-long civil war in Sierra Leone, among which the use of child-soldiers;

· the decision of the Interamerican Court of Human Rights of 24.09.2009, Dacosta Cadogan v. Barbados, which states on the compatibility of the provision of mandatory capital sentence for certain crimes (in the present case, homicide) with the rights granted by the American Convention of Human Rights. 

As far as case law of national courts is concerned, the following decisions must be highlighted:
· Belgium: the decisions of the Cour Constitutionelle of 13.10.2009, which declares art. 15ter of the law of February 2007 on electoral expenses compatible with the Constitution as interpreted in the light of the ECHR; of 30.09.2009, which declares art. 488bis of the civil code compatible with the Constitution as interpreted in the light of the first additional Protocol to the ECHR; of 17.09.2009, which considers the loi de defense sociale of 1930, as amended in 1964, compatible with the Constitution, taking into consideration the provision of the ECHR and the case law of the Court of Human Rights; still of 17.09.2009, which declares the decree of the French Community imposing tv service providers to broadcast two Flemish channels, leaving other communities the burden to obtain a governmental authorization, compatible with the Constitution as interpreted in the light of the ECHR; still of 17.09.2009, which deems Article 301 of the Code Civil, as amended by the law on divorce of 2007, in the part which is not applicable to divorce by mutual consent, compatible with the Constitution as interpreted in the light of the ECHR; and of 04.06.2009, which states on the compatibility of Article 24 paragraph 2 of the Convention on social security signed by the Kingdom of Belgium and the Kingdom of Morocco with the principles of equality and non discrimination provided by the Belgian Constitution and by the ECHR;

· Bosnia and Herzegovina: the decisions of the Ustavni sud (Constitutional Court) of 30.05.2009, which, also applying the Court of Strasbourg’s case law, quashes a decision of expulsion pronounced in appeal against a citizen of Cameroon, for the violation of his right not to be submitted to torture or inhuman and degrading penalties or treatments as provided by the Constitution and by the ECHR; and of 28.03.2009, which finds an order of expulsion from the State territory, confirmed in appeal, in violation of the right of the applicant to the respect of his private and family life as provided by the Constitution and by the ECHR; 

· Croatia: the decision of the Ustavni Sud (Constitutional Court) of 07.07.2009, which quashes a decision of the Supreme Court for violation of the right to fair trial, also applying the jurisprudence of the Court of Strasbourg; 

· France: the decision of the Cour de Cassation of  10.09.2009, which states that the lack of appeal against a decision for irregular setting up of the judges’ panel cannot entail a waiver of the right to fair trial according to Article 6 ECHR; the decisions of the Conseil d'Etat of 12.10.2009, which quashes a judgement of the Haut Conseil of Paris in dsciplinary matters because not rendered after a public hearing; of 25.09.2009 which rejects the appeal against the Administrative Appelate Court of Nancy stating that the non recognition of default interests does not violate the right to property; of 03.09.2009 which rejects the appeal against certain articles of the decree of 3 November 1986 of the Ministry of Education relating to the  “concours général” of secondary schools considering them not incompatible with Article 2 of the first additional Protocol to the ECHR (freedom of teaching); and of 02.09.2009, which quashes a decision of the Administrative Appellate Court of Marseille stating that the accession to the additional Protocols to the ECHR by the State after the publication of a court decision does not preclude the appeal judge to raise questions ex officio based on the content of the Protocols;

· Germany: the decision of the Constitutional Court of 7 July 2009 which explicitly mentions Article 21 par. 1 of the Charter of fundamental rights to state that in the matter of survivorship annuity the discrimination between married couples and registered homosexual couples (Lebenspartnerschaften) is unconstitutional;

· Great Britain: the decision of the United Kingdom Supreme Court of 29.10.2009 on the compatibility of the 1997 Police Act with the right to privacy protected by Article 8 ECHR; the decisions of the England and Wales Court of Appeal of 05.08.2009 in which the Court questions the protection offered by the ECHR against the discrimination of a homosexual Jamaican citizen; of 31.07.2009 on freedom of assembly and of association sub specie right to strike; of 30.07.2009 in which the Court grants the request of a Pakistani citizen to join her family in England, analyzing the specific aspects of the right to family life in the case of a person with serious health problems; of 15.07.2009 in which the Court attempts to balance right to freedom, to private and family life and freedom of religion of an Ethiopian citizen residing in England, suspected of terrorism, and the protection of collective security; of 09.07.2009 on the scope of the limitations provided by the ECHR to the right to freedom in the case of reclassification of a prison inmate; of 06.07.2009 on the prohibition of inhuman or degrading treatment, right to private life, in the interpretation of the European Court of Human Rights, in the case of violence committed against a citizen when still minor; of 01.07.2009 in which the Court deals with the right to private and family life in the case of a Somali citizen married to a disabled English woman; the decisions of the Asylum and Immigration Tribunal of 19.09.2009 on the request for asylum of a homosexual Albanian citizen in the light of the protection of the ECHR principles; of 09.08.2009 in which the Tribunal enquires about the meaning of private life, as provided by Article 8 ECHR, for the protection of a citizen of Zimbabwe residing in England since several years first for study and later for work reasons; 

· Ireland: the decisions of the High Court of 06.10.2009, which, also applying the jurisprudence of the Court of Strasbourg, quashes an adoption decision taken without previously informing and consulting the natural father of the child; and of 18.08.2009, which states in the matter of right to fair trial, and in particular the matter of reasonable delay, quoting the ECHR’s norms;   
· Italy: the decisions of the Constitutional Court n. 266 of 23.10.2009, which has declared inadmissible the questions of constitutionality of the norms of law 26.07.1975, n. 354, which entrust the judge of execution with the competence to decide the claims for violations of prisoners’ rights deriving from acts of the prison administration, considering the thirdness of the judge and the rights of defense sufficiently guaranteed, even in the light of the principles provided by Article 6 ECHR and by the case law of the Court of Strasbourg; n. 259 of 19.10.2009, which has declared inadmissible the questions of constitutionality of Articles 23 and 87 of law 30 March 1957, n. 361, about the lack of provisions on the possibility to denounce before a judge the decisions of the central elections office, maintaining that this does not violate the right to access to justice, as interpreted in the light of Article 6 ECHR; the decisions of the Court of cassation n. 38691/2009 of 6.10.2009 in the matter of seizure, which states the inadequacy of Italian legislation, also because of its lack of consistency, in relation to the obligations of Italy towards Community and international law; n.40771/2009 of 16.9.2009 in the matters of lex mitior, which recalls the norms of the ECHR and of the Charter of fundamental rights of the EU; n. 36322/2008 of 15.9.2009 on the European arrest warrant, which recalls the case law of the supranational Courts; n.35149/2009 of 10.9.2009 on the restitution in the term to appeal of the defendant judges in absentia, which offers a wide panorama on the case law of the Court of Strasbourg; n. 16502/2009 of 15.7.2009, which takes not of the contrast between the norm concerning the transmission of copy of part-time job contracts to Job centers and the principles established by the Court of Justice; the orders of the Court of cassation n. 19393 of 9.9.2009, which states that the application for concession of a permit of stay for humanitarian reasons must be treated by the ordinary jurisdiction since it pertains to a juridical situation qualified as subjective right and pertaining to the category of fundamental human rights, granted by the ECHR and by the Charter of fundamental rights of the EU; n. 33511 of 15.7.2009 on the European arrest warrant, which examines the constitutionality of the national implementing law in the light of the supranational law and of the jurisprudence of the Court of Justice; the decree of the guardianship judge at the Tribunal of Varese of 6.10.2009 on the tights of persons affected by Down syndrome to marry and on the limits of support administration, which recalls the Charter of Nice on the right to marry as fundamental right of the person; the order of the of Pavia of 18.9.2009 on the discrimination of a person assisting a disabled person, which recalls the case law of the Court of Justice on the matter; the decision of the Administrative regional Court (TAR) of Apulia of 8.10.2009 which recalls the Aarhus Convention on environmental information; the decision of the TAR of Latium of 18.06.2009 on the revocability of the appointment of the National Parity Counselor, which evaluates the compatibility of such revocation with principles of international law;  

· Latvia: the decision of the Satversmes Tiesa (Constitutional Court) of 28.05.2009, which, also applying the case law of the Strasbourg and Luxembourg Courts and Community law, has deemed the nullity of the Third Chapter, Section 32 of the law On Prevention of Laundering of the Proceeds from Crime and Financing of Terrorism because in contrast with the right to property granted by Article 105 of the Constitution as interpreted in the light of the first additional Protocol to the ECHR;
· Lithuania: the decision of the Konstitucinis Teismas (Constitutional Court) of 08.06.2009, which declares the compatibility of certain norms of the criminal code in the field of liability of legal persons with the constitutional principles, quoting the European legal principles in this matter;  
· Portugal: the decision of the Tribunal Constitucional of 30.09.2009, which analyzes the compatibility of certain articles of the criminal procedure code with the right to liberty provided by the Constitution and by the ECHR;
· Spain: the decisions of the Tribunal Constitucional of 28.09.2009, which quashes a decision by the Audiencia Nacional of 27 April 2007, which provided the handing over of the applicant to Romanian authorities on the basis of a European Arrest Warrant, for violation of the right to fair trial; and of 07.09.2009 which, applying the case law of the Court of Strasbourg, quashes a sentence by the Audiencia Provincial de Madrid for violation of the right of the applicant to be heard in public hearing; the decisions of the  Tribunal Supremo of 31.07.2009, which, applying also the case law of the Court of Strasbourg, considers as main principle to decide on the restitution of the child to the biological family (in case of previous custody grant) the prevailing interest of the minor, even in the presence of positive progress in the family environment; and of 06.07.2009, in which the Tribunal, called to judge on an appeal decision on crimes against public health, analyzes in particular the instrument of telephone interception in relation to the fundamental rights of the person, recalling Spanish and Court of Strasbourg precedents;      

For what concerns comments, among the document of European interest we have inserted: 

· the Lectio Magistralis  “Europe in the mid ‘900’s and in today’s world" by The President of the Italian Republic on 14 November 2009 in occasion of the conferring of the honorary degree in “Policies and institutions of Europe” at the University of Naples “L’Orientale”;

· the Report of October 2009 by the French Senate on “The evolution of the European role of the Senate”, which examines the new powers of the national parliamentary assemblies in the light of the Treaty of Lisbon.

Among the comments, we have also added:

Cristiana Bianco “Prison overcrowding in the light of the decision of the European Court ohf Human Rights of 16 July 2009, Sulejmanovic vs.Italy”

Antonio Caiafa “Firm reorganization and workers’ protection: national and Community law aspects”

Daniele Cappuccio  “Comment on the decision of the Grand Chamber of 6 October 2006, in the case Wolzenburg”

Roberto Conti “Europe and the crucifix”

Gaetano de Amicis, Ersilia Calvanese “Comment to the latest decision of the Court of Justice on the European Arrest Warrant” 

Elena Falletti “Institutions’ laicality on both seashores of the Atlantic” 

Domenico Gallo “Freedom of teaching and private universities: comments to the decision Lombardi Vallauri”

Donata Gottardi “Authorities’ statute in a European perspective: the case of parity councilwomen”

Christian Joerges  “The Lisbon Judgment, Germany’s Sozialstaat, the ECJ’s Labour Law Jurisprudence and the Re-conceptualization of European Law as a new Type of Conflicts Law”

Chiara Meoli “Comparative public law aspects of class actions "

Gioacchino Natoli “The Constitution (Europe) and the foreigner” 

Paulo Marrecas Ferreira “International protection of human rights and effects on our national legal systems”

Angela Scerbo “The Court of Justice judges on the limitation of the workers’ individual right of action against dismissal: case C-12/08”

Angela Scerbo “Community law does not impose continuity in receiving social security benefits during the maternity leave”

Lucia Tria “Controversial issues concerning the end of life in the light of constitutional and supranational principles (with particular reference to the cases Welby, Englaro and Santoro)”.

We also publish “Chronicles of the of the European Area of Freedom, Security and Justice” by Emilio De Capitani

From now onwards it is possible to consult the web site www.afsj.wordpress.com by Emilio De Capitani with the regard to the news concerning the Area of Freedom, Security and Justice.
