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1. Introduction. – Time is about to run out, and an answer to the problem of unreasonable duration of judicial proceedings in the Italian system cannot be further procrastinated.  This scenario is preoccupying, since too often in the past the Italian legislator has acted on a call for urgency, showing superficiality when not resorting to the adoption of radically wrong measures.

Time is about to run out, since before November 1st, 2008, the Committee of Ministers of the Council of Europe, according to its Interim resolution CM/ResDH(2007)2 of February 14th, 2007 (
) will resume evaluation of the measures adopted by Italy in order to reduce the duration of civil and criminal proceedings, to establish (according to art. 46 of the European Convention of Human Rights) whether there has been actual compliance with the many decisions of the Court of Strasbourg concerning this “historical” dysfunction of Italian justice.

Nothing, in this respect, has been done, partly because existing proposals have been dropped after the recent general elections held in Italy in April 2008, when the 15th Legislature ended only two years after the previous elections due to contrasts within the ruling political majority.

The times of justice in Italy remain among the longest in Europe (considering not only the “traditional” nucleus of the E.C., but also its “larger” version consisting of the 47 members of the Council of Europe), and provide the embarrassing reverse of the medal to the history and quality of Italian juridical culture.

The 39th National Assembly of the Associazione Nazionale Magistrati (National Association of Judges and Prosecutors), held in Rome on June 6th-8th, 2008, centered on the issues of “Organization, Professional Competence and Efficiency”, has offered the occasion for a few reflections on the current situation, aimed at drafting a proposal to be addressed to the new Government in charge and to the institutions of self-government of the Judiciary, as well as to once again argue against a certain “culture of numerical efficiency” which often surfaces in Italian society when dealing with the topic of duration of trials.  This reflection will take the cue from a brief overview on the criteria employed by the Court of Strasbourg in applying the principle of reasonable delay as laid down in art. 6 § 1 of the ECHR, as well as from a summary of proposal elaborated, within the Council of Europe and its subsidiary organs, to address the issue on a continental level.
2. Reasonable delay in the case-law of the Court of Strasbourg. – The analysis of the Court of Strasbourg’s case law is a necessary step since the relevant provision of the ECHR on reasonable delay (Art. 6 § 1), drafted in 1950, was the first to introduce the “time” factor in connection with justice on a statutory level.  Before this covenant, indeed, there had been interpretations of the corresponding provision contained in the Universal Declarations on Human Rights of 1948 as implying, as an aspect of the principle of equality, the need for a speedy justice.  However, it was the inclusion in the ECHR which allowed the development of a vast body of principles on reasonable delay through the case law of the Court of Strasbourg, making the provision of Art. 6 § 1 ECHR much more than a simple recommendation.

In the wake of this elaboration, later constitutional documents came to include reasonable delay as a principle of justice: such as the Spanish Constitution of 1978 (art. 24.2), or the revised art. 111 par. 2 of the Italian Constitution (amended in 2001).

What can generally be observed on the quality of the interpretative activity of the Court of Strasbourg on the issue of reasonable delay is that, even though centered on the evaluation of the single case brought before it, the Court has made a real effort to produce a harmonic development in its positions, trying to make each single decision a stone for a solid theoretical construction, which can be fairly easily deciphered from the outside.

The principles laid down in the Court of Strasbourg’s case law can be summarized as follows (
).

2.1. – The start of the term is set at the point when authorities start to have legal responsibility towards the citizen.  In civil suits this normally coincides with the filing of the proceeding with a court; in criminal proceedings, on the other hand, the term is not necessarily bound to a formal act or decision taken with respect with the subject of an investigation: the term starts running as soon as the citizen can be reasonably expected to be aware that he/she is the subject of a criminal investigation (such as, e.g., after a search or a seizure).
As far as the end of the term is concerned, this coincides with the “end to the legal uncertainty of the situation”: this is normally the case when a final judicial decision is reached.  However, in civil proceedings the Court also takes into consideration the phase of the execution or enforcement of the decision.

Moreover, the Court does not always consider the duration of proceedings as a whole, but rather prefers evaluating the duration of the single separate phases.

2.2. – These moments define the frame within which the Court asserts the reasonableness of the duration.  It is of paramount importance to stress that the ECHR’s case-law does not offer rigid timeframes, not even specific by types of judicial proceedings: every case is a story to itself, and the Court examines each case in order to decide whether in the actual situation there has been a breach of the reasonable time clause.  This derives from the founding principle according to which the right of citizens according to Art. 6 § 1 of the Convention is to a trial in “reasonable time”, which is different from a trial “in the shortest possible time”: we will come back later on this important distinction.

Having said this, an overview on the Court’s case-law allows to observe how it nevertheless employs certain standards, meaning time-frames concerning the entire duration of a proceeding, which act as a sort of “preliminary warning” (
).  In other words, if the single case brought to its attention has prima facie overstepped this threshold, the Court conducts an in-depth scrutiny of the circumstances of the case; on the contrary, if this standard has been respected, unless other circumstances are brought to its attention the Court may already consider a claim under Art. 6 § 1 ECHR unfounded.

The simple comparison between these standards and the reality of Italian justice, both civil and criminal, already gives an idea of how serious the problem of judicial delay is.  As an example, the given timeframe of two years for uncomplex criminal proceedings is far from the everyday experience of Italian Courts, in which structural factors and the resulting factual conditions of criminal trials make that standard very hardly attainable.

2.3. – Having looked at the parameters for calculation, we shall now move on to look at the elements which the Court employs in judging the duration of a trial, beginning by the complexity of the case.  This complexity may arise from legal or factual elements.  Under the first aspect, the Court considers, for example: changes in legislation occurring during the trial; the interaction between different trials (e.g., the need to await the outcome of a criminal trial before civil proceedings can be terminated), the joining of several cases; under the second, the Court considers factors such as the need to collect and present at trial a large amount of pieces of evidence; difficulties in identifying or locating witnesses; the need for complex technical expertises; the need to translate large amounts of documentation.

Also, the Court identifies several types of proceedings which are, in a way, “presumed complex”: e.g., land consolidation, compulsory purchase, fraud, international financial offences.

2.4. – External factors and the applicant’s conduct.  In judging on whether national authorities have employed the necessary diligence in the management of the case, the Court requires from national judges a special effort to deal with the causes of delay in proceedings which do not derive from their conduct.  Backlog, for example, cannot in itself justify unreasonable delay if the respondent State does not prove that it has taken initiatives to reduce the difference between new and existing proceedings.
As a further example, the State is called to any reasonable effort to reduce the impact of a lawyers’ strike on the duration of trials.

In certain proceedings, the Court requires an even higher level of diligence in consideration of the object of the trial or of certain personal qualities of the parties: e.g., proceedings for particularly serious crimes; cases concerning police violence; cases where the plaintiff is of advanced age or in ill health.  It has also defined a group of “priority cases”, demanding special diligence on part of the courts: cases of dismissal, when compensation or the reinstatement of the worker is at stake; compensation for victims of accidents, etc.

2.5. – Compensatory measures.  To conclude, we must remember that the system for the protection of the rights and freedoms laid down in the ECHR (including therefore the right to trial within reasonable time) is subsidiary in nature: the need to exhaust domestic remedies, laid down in Art. 35 of the Convention, implies that the recourse to the Court of Strasbourg should be a last resort to be used only in case nationally devised mechanisms cannot guarantee the respect of the Convention.
In Italy, after numerous solicitations from the European Court of Human Rights and from the Council of Europe, in 2001 a law was introduced to provide appropriate redress for cases of violation of the reasonable delay clause (Law n. 89 of 24th March, 2001).  This law has been subsequently judged by the Court as being an “effective remedy” as requested by Art. 13 ECHR (decision  Brusco v. Italy, Sept. 6th, 2001).

However, we cannot draw excessive satisfaction from the introduction and efficiency of this mechanism.  Indeed, we must consider that through the reparatory action the unreasonable duration of trials becomes, apart from a question of denied justice, also a financial burden: through decisions taken by the European Court, and now also through the decision taken by national courts according to law. 89 of 2001, Italy continues to duplicate the expenses for the exercise of justice, first spending to celebrate extenuatingly long trials, then to compensate those who have been involved in this very ineffective proceeding.
Therefore, even if according to the European Court of Human Rights Law n. 89 of 2001 constitutes an effective remedy, any satisfaction is nullified by the mere reading of the growing number of actions for compensation and the growing sums spent thereafter.

This is curing the symptom, and not the disease.

It is not by chance that the European Commission for the Efficiency of Justice (Commission Européenne pour l’Efficacité de la Justice – C.E.P.E.J., consultative body within the Council of Europe) (
), in its Framework Program “A new objective for judicial systems: the processing of each case within an optimum and foreseeable timeframe” (approved with Resolution CEPEJ (2004) 19 REV 2 of September 13th, 2005 – from now on “Framework Program” in short) (
) has observed that compensatory remedies on a national level against breach of the reasonable time clause are “too weak” and  “do not adequately incite the States to modify their operational process”.

But we must look even further, and recall (as does the CEPEJ in the Framework Program) that Art. 6 ECHR and the reparatory remedies based upon it are set as safeguard of a minimum acceptable standard and certainly do not set an ideal benchmark to which States should aspire.

Furthermore, we must remember that according to the case-law of the European Court of Human Rights not all rights guaranteed by Art. 6 ECHR apply to the victim of crime: this means that the victim is left without any sort of compensatory safeguard against unreasonable delay of criminal proceedings, unless it has brought civil action in that same proceeding.
3. Hypothesis for action in the Framework Program of the CEPEJ. – The aforementioned Framework Program offers many useful indications for addressing our topic, starting from the double indication contained in the title of the report; an indication which already points to an option on the merits of the actions to be taken.  The “timeframe” for the proceeding, indeed, in order to be deemed satisfactory in the view of the CEPEJ, has to be “optimum” and “foreseeable”.

Concerning the first adjective, we must underline how – as we had already mentioned under § 2.2. - the CEPEJ clearly states how the “shortest possible time” is not necessarily “optimum” (see Framework Program, § 13.): parties should be given all the necessary time  for an effective exercise of their right of defense.  Furthermore, the Commission warns against “bogus solutions” (§ 23.), inspired by the “diktat of urgency”, only able to put the judge under pressure without allowing him to dispose of the time needed to give the case due consideration.  “Do quickly”, then, but also “do well”.

The second adjective, predictability, takes us to consider the role that reasonable delay plays in the implementation of the Rule of law.  Predictability is a strong value in the system of guarantee of fundamental rights designed by the “Convention system”: we must recall that the case-law of the Court of Strasbourg denies the value of juridical norm to those provisions which, even laid down in written law, are applied in an inconstant manner (and, therefore, unpredictably) by national courts.

As far as the strategies proposed, the Framework Program takes the cue from the consolidated case-law of the Court of Strasbourg in the judgments relating to alleged violations of Art. 6 § 1 ECHR, but proposes to take the reflection one step further as consequence of the fact, mentioned above, that the rule laid down in the ECHR draws a conservative line and cannot be considered as an optimum to be achieved.  The CEPEJ retains “three essential principles”, three “elements of an action plan for a new approach” to the issue of reasonable delay (§§26.-30.):

1. principle of balance and overall quality, referred to an efficient allocation and management of the human and economic resources made available to justice;

2. the need to have efficient measuring and analysis tools, defined by the stakeholders through consensus;

3. the need to reconcile all the requirements contributing to a fair trial, balancing the “need for speed” with the respect of procedural guarantees.

These principles are further specified through the indication of 18 “Lines of action”, recommendations given to States as managers of justice, to States as producers of law, and finally to parties to judicial proceedings.

In the first group the CEPEJ includes

· re-qualification of human resources, both judicial and non-judicial staff, from the point of view of training, court staffing, provision of economic means, tenure, motivation;

· the definition, when possible through “pilot schemes”, of optimal standards for the duration of each kind of proceeding;

In the second group are gathered, for example:

· the suggestion to reduce the number of cases brought before court by appropriate use of means of appeal, which can be limited, subject to certain guarantees, or subject to preventive filtering, by studying appropriate mechanism of dissuasion or of outright sanction for “abuse of trial”;

· the attention to the quality of the decisions, both concerning the solutions adopted and the respect of procedures;

· the definition of a system of priorities in treatment of affairs which is not exclusively based on “urgency” but, rather, takes into consideration the nature of the interest involved in the proceedings;
Concerning the “actors” of justice, the Commission recommends:

· involvement of all subjects interested in justice (starting from lawyers and their associations) in the management of courts; 

· an accent on training;

· studying the possibility of involving non-judicial personnel (such as, in the German system, the Rechtspfleger) in the treatment of jurisdictional affairs.

4. Conclusions. – We will try to draw some conclusions.  In first place, what appears evident is that the problem of the excessive duration of judicial proceedings does not have a single solution, nor can it be addressed by a non-systematic set of measures.  It rather requires a global approach, a strategy through which to identify and tackle all causes of the delays in civil and criminal justice, seriously addressing the question of systemic interaction of single reforms in relation to all others.

We also think that the project for a solution must start from a methodological assumption, which already implies an option as to the merits: we cannot think of reducing the times of proceedings by asking for unlimited increase in numerical productivity of each judge or prosecutor, nor by increasing indiscriminately the number of these.  It is necessary to safeguard the quality of the judiciary, conscious of the delicacy of the function we exert.

Others, then, are the knots to be solved before we may discuss a possible increase in the number of judicial staff.

First of all, Italy must without further delay undergo an in-depth revision of its procedures, both civil and criminal, in order to eliminate those infinite byzantinisms which, far from constituting the authentic expression of guarantee for the parties, end up transforming proceedings in a sort of “puzzle solving” in which the sense of the human story which lies at its heart is rapidly lost.

To this end, the case-law of the Court of Strasbourg gives us precious indications: in first place, Italy must address rapidly and effectively the question of its criminal trials in absentia, overstepping existing resistances and reducing these proceedings to a minimum.  This would have as a consequence not only the enhancement of the “substance” of trials, but also an immediate deflationary effect on the number of pending procedures.  We also recall the jurisprudence on access to appeal: in Italy the combination of unlimited access to higher instances, on one side, and the fact that the terms of the statute of limitation keep running throughout criminal proceedings until the final decision, have brought to an appalling situation in higher courts (Courts of appeal and Supreme Court), devaluing the authority of their case-law (it must be considered that the Supreme Court in Italy decides over 50.000 criminal cases and over 100.000 civil cases each  year, with self-evident effects on the quality of these decisions).

In second instance, we believe that the time has come to take conscience of the fact that the massive “jurisdictionalization” of conflicts is incompatible with contemporary society.  It is essential that the judge’s role be brought back to its core, consisting in protection of fundamental rights and resolution of controversies of particular economic and social value.  This must be achieved through massive recourse to alternative dispute resolution (ADR) methods which should avoid the passage of conflicts to the judicial circuit, which often lacks the instruments to reach an effective composition of the interests at stake.

We must have the courage to state clearly that the judiciary today cannot efficiently deal with all controversies, and demand that our intervention be limited to those cases where our contribution can add quality to the society in which we operate.

In doing this, I believe that we can and must make the most of the existing skills for conflict solving which are found outside the judiciary; also, we must involve lawyers and their associations in the solution to this problem, as they must assume their part of responsibility in containing the “litigation explosion” (
): through a reform of the access to the profession and through a vast effort in guaranteeing and promoting the professional skill of its members, and also by eliminating all those mechanisms which today, in Italy, are an incentive (for lawyers) to litigate rather than to find a settlement (
).
The Italian National Associations of Judges and Prosecutors has an obligation to raise the issue to utmost priority in the agenda of the dialogue with politics.  And this not only for the too obvious reason consisting in the danger of irreparable political and economical consequences for Italy deriving from the systematic malfunction of its justice, but also for ourselves.  Jeremy Bentham wrote, “Justice delayed is justice denied”: it makes our efforts useless, when not obnoxious for individual and society.  To demand a radical reform of our justice and to contribute to it with all our strengths, then, also means to protect the meaning of our work: we therefore owe it also to ourselves.
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