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1. On 26 February 2009, in case of KUDESHKINA v. RUSSIA (Application no. 29492/05), the Court from Strasbourg has taken a very important decision regarding judges` freedom of expression.
Ms Olga Borisovna Kudeshkina had been working as a judge for 18 years. From 6 November 2000 she held judicial office at the Moscow City Court.
In December 2003, during general elections for the State Duma of the Russian Federation, Ms.Kudeshkina gave some interviews to the radio and newspapers. She made the following statements: “Years of working in the Moscow City Court have led me to doubt the existence of independent courts in Moscow. Instances of a court being put under pressure to take a certain decision are not that rare, not only in cases of great public interest but also in cases encroaching on the interests of certain individuals of consequence or of particular groups” (...) In the course of the examination one of her biggest case “was withdrawn from me by the Moscow City Court President, Yegorova, without any explanation” (...) “Yegorova called me several times, whenever the prosecutor thought that the proceedings were not going the right way; on the last occasion I was called out of the deliberations room, which is unheard of. Never in my life had I been shouted at like that” (...) “The public prosecutor exerted pressure on me. You put a question to the victim, and he immediately challenges you” (...) “This is not the only case where the courts of law are used as an instrument of commercial, political or personal manipulation” (...) ”if all judges keep quiet this country may soon end up in a [state of] judicial lawlessness”.
On 11 May 2004 the High Judiciary Qualification Panel reported to the President of the Supreme Court their findings concerning the complaint against Ms Yegorova, and decided that there were no grounds for charging Ms Yegorova with a disciplinary offence.
In the meantime, the President of the Moscow Judicial Council sought termination of the Ms.Kudeshkina’s office as a judge. He applied to the Judiciary Qualification Board of Moscow, alleging that during Kudeshkina`s election campaign she had behaved in a manner inconsistent with the authority and standing of a judge. He claimed that in her interviews she had intentionally insulted the court system and individual judges and had made false statements that could mislead the public and undermine the authority of the judiciary. On 19 May 2004 the Judiciary Qualification Board of Moscow examined the Moscow Judicial Council’s request. Ms.Kudeshkina was absent from the proceedings, apparently without any valid excuse. The Judiciary Qualification Board of Moscow decided that Ms. Kudeshkina had committed a disciplinary offence and that her office as a judge was to be terminated in accordance with the Law “On the Status of Judges in the Russian Federation”.
The European Court of Human Rights reiterates that issues concerning the functioning of the justice system constitute questions of public interest, the debate on which enjoys the protection of Article 10 of the European Convention on Human Rights. However, the Court has in many occasions emphasised the special role in society of the Judiciary, which, as the guarantor of justice, a fundamental value in a law-governed State, must enjoy public confidence if it is to be successful in carrying out its duties. It may therefore prove necessary to protect that confidence against destructive attacks which are essentially unfounded, especially in view of the fact that judges who have been criticised are subject to a duty of discretion that precludes them from replying.
The Court notes that the disciplinary proceedings entailed the loss of the judicial office she held in the Moscow City Court and of any possibility of exercising the profession of judge. This was undoubtedly a severe penalty and it must have been extremely distressing for Ms. Kudeshkina to have lost access to the profession she had exercised for 18 years. This was the strictest available penalty that could be imposed in the disciplinary proceedings and, in the light of the Court’s findings above, did not correspond to the gravity of the offence. Moreover, it could undoubtedly discourage other judges in the future from making statements critical of public institutions or policies, for fear of the loss of judicial office.
So, Court of Strasbourg decided that there has been a violation of Article 10 of the Convention: the domestic authorities failed to strike the right balance between the need to protect the authority of the Judiciary and the protection of the reputation or rights of others, on the one hand, and the need to protect Ms. Kudeshkina’s right to freedom of expression on the other. It is the Court’s assessment that the penalty at issue was disproportionately severe and was, moreover, capable of having a “chilling effect”
 on judges wishing to participate in the public debate on the effectiveness of the judicial institutions.

2. The independence of justice has two approaches
:

a. structural independence – the relations with the Legislature and the Executive;
b. personal independence – and the safeguards are: recruitment of judges, tenure and stability of term, irremovability, financial security, protection of the judges, liability of judges, freedom of expression and association, training and education, the right and duty to provide due process, publicity of proceedings, stability of judgment, obligation to motivate the decisions.
The Kudeshkina decision is about judges` freedom of expression
.  I wish to remember that many times judges are disciplinary prosecuted for statements or acts regarding malfunctioning of justice system or politics relating justice. For example, On March 6th 2007, the President of the General Council of the Spanish Judicial Authority requested that a disciplinary investigation be opened against the signatories of the Manifesto for a Rational Debate about Criminal Policy. MEDEL
 has assumed a public position for supporting the Manifesto, and for expressing the full solidarity with Spanish colleagues who have, as magistrates and citizens, participated in a very needed public debate over criminal policy
.

This value, the judges` freedom of expression, is regulated by some important international instruments regarding the justice independence: art. 8 and 9 of the Basic Principles on the Independence of Judiciary (United Nations, 1985) and art 4 from Recommandation (94) 12 on the independence, efficiency ant role of judges (Comittee of Ministers from Council of Europe). And this value must be defended from the outside attacks to the Judiciary, but also from the inside attacks by the Judiciary itself. 
I think that the Judiciary has a responsibility to ensure public confidence in the system of the justice. That`s why the judges must engage in communication with the public, if that communication will achieve those objectives
. Members of the Judiciary often have strong views on how the justice system works, how it is organized and how is functioning.
For these reasons, the judges must not be sanctioned, but to be encouraged to speak out about pressures and abuses regarding justice. They have to have a strong spirit of justice, both in session rooms and in out of them. That because the justice and the independence are not privileges for judges, but rights for citizens.

� The Court recalls the “chilling effect” that the fear of sanction has on the exercise of freedom of expression (see, mutatis mutandis, Wille, cited above, § 50; Nikula v. Finland, no. 31611/96, § 54, ECHR 2002�II; Cumpana and Mazare v. Romania [GC], no. 33348/96, § 114, ECHR 2004�XI; and Elci and Others v. Turkey, nos. 23145/93 and 25091/94, § 714, 13 November 2003). This effect, which works to the detriment of society as a whole, is likewise a factor which concerns the proportionality of, and thus the justification for, the sanctions imposed on the applicant, who, as the Court has held above, was undeniably entitled to bring to the public’s attention the matter at issue.


� For details, see Cristi Danilet, `Independence and Impartiality of Justice. International Strandards`, 2008, on � HYPERLINK "http://www.europeanrights.eu" �www.europeanrights.eu�.  


� For another important decision involving judges, see CEDO, Olujic v. Crotia, judgement on 5.02.2009: some members of judicial council made public statements regarding a disciplinary action against a judge before the ending of disciplinary proceedings. The Court of Strasbourg has decided that those members have broken the rule of impartiality and it was a violation of the article 6 CEDO – the right to a fair trial.


� Medel (acronym of Magistrats européens pour la démocratie et les libertés) is an Association constituted in 1985 that at the being time is present in 14 European Countries. Details on � HYPERLINK "http://www.medelnet.org" �www.medelnet.org�. 


� See the public statement „The Case for Freedom of Expression of Magistrates” about the situation in Spain, march 2008, on Medel web site.


� The Hon John Doyle, Chief Justice of South Australia, “Should Judges Speak Out?“, 2001, on � HYPERLINK "http://www.jca.asn.au/attachments/doyle.pdf" ��http://www.jca.asn.au/attachments/doyle.pdf� 





