Reasonable time
1. General principles
 The Constitution of the Republic of Kosovo, entered into force on 15 June 2008, puts in the centre of its attention freedom, democracy and peace (preamble) and highlights the respect for human rights and freedoms of all, citizens and other individuals, who find themselves within its borders (article 1.2).

Human rights and fundamental freedoms, considered as indivisible, inalienable and inviolable are defined as the “basis of the legal order” of the republic (article 21), protected by the State and respected by everyone.

The Constitution contains a detailed list of human rights and fundamental freedoms (articles 23 – 52), setting forth rules as to their interpretation, judicial protection and limitation (articles 53 – 56).

Before this list, article 22 provides the direct applicability in the Republic of Kosovo of some International Agreements and Instruments, first of all the Universal Declaration of Human Rights
 and the European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols (ECHR)
.

1.1 ECHR
 ECHR and its application appear to have crucial and central importance in the system designed by the Kosovo Constitution not only because its direct applicability is guaranteed by article 22 but also because according to article 53 “human rights and fundamental freedom guaranteed by this Constitution shall be interpreted consistent with the court decisions of the European Court of Human Rights”.

In other words, for the constitutional legislator of Kosovo the European Convention of 1950 has a so high profile that all human rights and freedoms, even those mentioned by different international agreements or instruments will be interpreted in the way (“consistent”) indicated by the jurisprudence of the European Court of Human Rights, established by Section II of that Convention.

Well known are the quality of the decisions pronounced by that Court during its history and the attention paid to the respect of rights and freedoms envisaged by the Convention.

Well known are as well the deep effects provoked by ECHR decisions in the jurisprudence of the Courts of all Member States and in other International or National Courts.

According to the provisions of the Lisbon Treaty, even European Union is now entitled to enter the European Convention of Human Rights and Fundamental Freedoms
.
Therefore the role given to ECHR by the Kosovo constitutional legislator can not surprise.

ECHR contains several provisions related to the functioning of judiciary and to the guarantees a person involved in a trial, both civil and criminal, must enjoy.

Particularly relevant are the provisions of article 6 ECHR whose first paragraph provides the right of each person to a fair trial, which includes the right to a public hearing held within a reasonable time
.

“Reasonable” duration of criminal proceedings can be considered a universal principle, established by many international instruments
 and in the statute of International Courts
: the goal is not to leave people under the stress of accusations for a too long time.
1.2 The interpretation given by the Supreme Court of Kosovo 

 The Supreme Court of Kosovo
 has given the following interpretation of the right to a hearing held within a reasonable time:

“The international instruments prescribe the “reasonable” duration of a proceeding both criminal and civil.

Particularly article 6.1 of the European Convention for the Protection of Human Rights and Fundamental Freedoms sets forth that “everyone is entitled to a fair and public hearing within a reasonable time”.

This represents a right of the defendant and a duty of the State.

It is related not only to the time by which a trial should begin, but also to the time by which it should end and judgment be rendered.

At all stages, both in first instance and in appeal the proceeding must take place without undue delay.

Trials carried on for a long unreasonable time allow to introduce the equivalence between “justice delayed” and “justice denied”, because they keep for a long time the individual in a situation of uncertainty which is incompatible with the rule of law.

The criteria laid down in the Court’s case-law in order to assess the reasonableness of the length of the case regard usually the complexity of the case, the applicant’s conduct and that of the competent authorities.

In criminal cases when the defendant is in detention the concept of “reasonableness” is tighter, since he must be provided with a final decision as soon as possible, that is in a time which does not make for him practically impossible to have recourse to alternative institutes as i.e. the conditional release.

According to the jurisprudence of the European Court of Human Rights and to the legislation of the Member States of the Council of Europe the length of a proceeding when it is “unreasonable” may conduct to form of economic compensation”. 

2. Starting and ending point of a criminal proceeding. 

 Starting point of the criminal proceedings is the moment when the official notification is given to the individual by the competent authority of an allegation that he has committed a criminal offence.

This date can coincide with the date of the charge
, the date of the arrest
, the date of committal for trial
.

More generally it is stated that “in criminal matters, the “reasonable time” referred to in Article 6 § 1 begins to run when formal charges are brought against a person or when that person has otherwise been substantially affected by actions taken by the prosecuting authorities as a result of a suspicion against him”
.
Each time it is up to the judge to determine concretely when the individual was informed by the authority that he/she is suspected or accused of this or that crime.

The ratio is to individuate the moment when an individual knows directly  or  indirectly  that he is under suspicion or accusation and on this way undergoes a long period of uncertainty.

Here can be suggested that a broad interpretation of this starting point is in the line of the concept and consistent with European practice.

Ending point is logically the moment when the judgment acquitting or convincing the person concerned becomes final
. In this moment the fate of the defendant is not more uncertain.

The time between the final decision and its execution is not included in the provision of article 6 ECHR.

As to the Kosovo criminal procedure this moment arrives when it is no more possible to file an ordinary legal remedy, appeal in second or in third instance (articles 398 and 430 KCCP).
After the completion of the ordinary legal remedies (in Kosovo the second or the third instance appeal) the judgment becomes final and the reasonable delay of the criminal proceedings ends.

In fact different legal remedies provided by the law should not be able, because of their extraordinariness, to change the final moment of the criminal proceedings.

As to the Kosovo criminal procedure this certainly is valid for the extraordinary legal remedy of the reopening of criminal proceedings (article 438 KCCP) which can be filed at any time under the conditions of article 442 KCCP
.
Different is the case of the extraordinary legal remedy of the request for protection of legality, which can be filed only “within three months of the service of the final judicial decision on the defendant” (article 452 paragraph 3 KCCP).

The strict deadline for filing this “extraordinary” legal remedy and its nature of jurisdictional proceeding are element which advise not to consider this stage as an extraneous to the reasonable time of the criminal proceedings.

Accordingly even the Supreme Court, when deciding on a request for protection of legality, should act within a reasonable time. 

3.  Concept of “reasonable time” according to ECHR 
 ECHR does not give any precise indication as to the reasonable time of proceedings and as to its contrary, the “undue delay”.

In other words at the level of the Convention there is no prescription as to the reasonable duration for each phase of proceedings, given in years or months.

Thus the related assessment is left to the jurisprudence of the European Court of Human Rights and accordingly to the jurisprudence of national courts through a determination in concrete and not in abstract terms.
The Court of Strasbourg regularly affirms that “the reasonableness of the length of proceedings must be assessed in the light of the particular circumstances of the case and having regard to the complexity of the case, the conduct of the parties and of the authorities, and the importance of what is at stake for the applicant in the litigation” (see the Phocas v. France judgment of 23 April 1996, Reports 1996-II, p. 546, para. 71).

Complexity of the case is related both to the issues at stake and to the procedure to follow. In criminal cases, the number of defendants, that of the criminal offences they are charged with, of the witnesses and expert witnesses to hear or, on the contrary, the possibility to adjudicate by assessing only documental evidence are some examples of criteria used to evaluate the complexity of a case.

Under procedural viewpoint come into consideration the different phases and the possibility to interrupt them with incidental proceedings as those related to the personal liberty of the defendants, or the necessity to ask international legal assistance through rogatory commissions. Complexity of the procedure is related also to the conduct of the parties.

The accused can not be blamed for delays caused by him by using legal means or his procedural rights, as i.e. the right not to speak and not to cooperate with the judicial authorities
.

On the contrary whenever the defendant causes delays by using unlawful means to block investigation (i.e. to be at large) or the trial (i.e. hunger strike, request for superfluous witnesses) his right to a reasonable duration of the proceedings can not be protected by ECHR.

The conduct of the proceeding authority comes into consideration in a very wide way.

Firstly, it can not be forgotten that for violations of the Convention are responsible the Member States and not only that parts of the State powers which are involved in a single case.
In other words in case of unreasonable delay of a criminal proceeding it is not possible for the Member State to avoid responsibility charging generally the judiciary or even the single judge or prosecutor.

It is in fact well known that: “is for the Contracting States to organize their legal system in such a way that their courts can meet” the requirement of reasonableness
.

If the unreasonable delay depends on dysfunctions of the organization of a court, on the lack or on the too frequent change of judges, on the huge backlog of the office, even if the single judge shows negligence in carrying out his duties the responsibility before the Convention and the rights of the involved person falls always on the Member State.

In fact it is up to this to take adequate organizational or even punitive measures in order to fulfill the duties deriving from ECHR. 

Secondly investigative actions not being carried out expeditiously
 or unjustified delay by the trial or the appeal courts are assessed by the Court of Strasbourg as infringements of article 6 paragraph 1 of the Convention.

In these cases the Court evaluates both single phases and the whole duration of the proceedings, taking into consideration the above mentioned elements related to the complexity of the case and to the conduct of the parties.

An additional criterion used by ECHR is the “importance of the case for the defendant”, meaning that the more important is the case for the consequences the defendant will face the lesser the period of the procedure should last.

The risk of loosing job or enterprise, the burden not to be allowed to travel pending the trial can represent for any person, particularly for businessmen a collateral effect of a criminal trial requiring that this is carried out within the shortest time.

This criterion must be considered as well by the Court in assessing the reasonable duration of a fair trial.

 Cases when criminal proceedings lasted more than eight years
, when it took the court three years to deliver the decision in writing, when the national Court, contrary to the law, had held only an average of one hearing per month and where they waited for almost six months before acquitting the applicants on the basis of newly repealed articles of the criminal code
 where assessed as undue delay of the criminal proceedings.

How are these principles interpreted by the jurisprudence of the Supreme Court of Kosovo?
The reasonable time has come into consideration under the viewpoint of the duration of single phases of the criminal proceedings, of the time needed by the Court to deliver the written verdict, of the time needed to schedule the appeal session.

The time from the oral announcement to the serving of the written judgment of first instance was assessed as not consistent with the principle of reasonability  when it took one year and seven month
, when it took fifteen
, or eighteen months
.
Also a time of two years from the filing of the last appeal to the hand over of the case to the Court in charge for the appeal
 was assessed as unreasonable.
The above mentioned verdicts made it clear that the violation of the principle of reasonable duration of criminal proceedings was potentially to detriment of the possibilities of the defendant to have access to institutes alternative to the imprisonment.

4. Just satisfaction for violation of “reasonable time”  

 Article 41 of ECHR indicates as possible for the Court to “afford just satisfaction to the injured party” in case of violation of the obligation arising from the Convention and if the internal law of the Member State allows only partial reparation.

The Court of Strasbourg has not direct possibility to intervene in the national criminal proceeding nor to suggest to the Member State amendment in its legislation or in its internal organization.

The Court has however the possibility to indicate the compensation of the damage suffered by the victim of the violation of article 6 of the ECHR.

This compensation must be accurate and sufficient but the burden of the proof of pecuniary damage falls on the claimant whereas as to the non-pecuniary damage the ECHR has the possibility to make an assessment on equitable basis
.

 Apart from the economic compensation, the ascertainment of a violation of article 6 paragraph 1 ECHR is dealt with by national courts in Europe mainly with two kinds of sanctions, one linked with the criminal procedure and the second with the imposed penalty. In Germany the prosecution is stopped. In Belgium it is possible both to reduce and to exclude the penalty. In Italy the penalty is reduced or commutated from a prison to a financial one. Commutation of the penalty is possible in Hungary. United Kingdom arrives to exclude proceedings and to pronounce a verdict of guiltiness. Greece applies disciplinary sanctions towards prosecutors or judges.

The jurisprudence of the Supreme Court of Kosovo contains examples related to a reduction of the imposed penalty.

In the three above mentioned cases the Court has considered the violation of the reasonable duration of the trial as a particularly mitigating circumstance according respectively to article 42 no. 2 of the SFRY CL and to article 66 no. 2 of the CCK.

In fact the unreasonable duration of criminal proceedings represent in itself a sort of pain imposed to the defendant and can concur to indicate that the aim of punishment
 and particularly its rehabilitative purpose can be achieved by imposing a lesser punishment.

Given this it appears that there is the strong need to deepen the discussion both in criminal and civil cases throughout the whole judiciary and before any Court of Kosovo.
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� See it at � HYPERLINK "http://www.un.org/en/documents/udhr/" ��http://www.un.org/en/documents/udhr/� 


� See it at � HYPERLINK "http://conventions.coe.int/Treaty/en/Treaties/Html/005.htm" ��http://conventions.coe.int/Treaty/en/Treaties/Html/005.htm� 


� See art. 6 paragraph 2 of the Treaty on the European Union as modified by the Treaty of Lisbon.


� In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice. 


� See article 14 paragraph 3 of the International Covenant on Civil and Political Rights, article 8 paragraph 1 of the American Convention on Human Rights, article 7 paragraph 1 of African Charter.


� See articles 20 and 21 of the Statute of the International Criminal Tribunal for the former Yugoslavia: article 20 paragraph 1 “the Trial Cambers shall ensure that a trial is fair and expeditious”, article 21paragraph 4: “in the determination of any charge against the accused pursuant to the present Statute, the accused shall be entitled to the following minimum guarantees, in full equality: …c) to be tried without undue delay”.


� Supreme Court of Kosovo 10 April 2009, Ap-Kz No. 371/2008 S. Krasniqi and others.


� ECHR, case Kemmache v. France, judgment of 27 November 1991, Series A, No. 218, page 27, paragraph 59, ECHR case Reinhardt and Slimane-Kaid v. France, judgment of 31 March 1998, paragraph 93, on � HYPERLINK "http://cmiskp.echr.coe.int/tkp197/view.asp?item=6&portal=hbkm&action=html&highlight=conduct%20%7C%20of%20%7C%20the%20%7C%20parties&sessionid=48403943&skin=hudoc-en" ��http://cmiskp.echr.coe.int/tkp197/view.asp?item=6&portal=hbkm&action=html&highlight=conduct%20%7C%20of%20%7C%20the%20%7C%20parties&sessionid=48403943&skin=hudoc-en�.  


For the purposes of article 6 paragraph 1 of ECHR, charge may be defined as “the official notification given to an individual by the competent authority of an allegation that he has committed a criminal offence”,  a definition that also corresponds to the test whether “the situation of the [suspect] has been substantially affected” (see ECHR Eckle v. Germany, judgment of 15 July 1982, Series A no. 51, p. 33 paragraph 73).


� ECHR, case Yagci and Sargin v. Turkey, judgment of 8 June 1995, Series A, No. 319-A, page 20, paragraph 58.


� ECHR, case Mansur v. Turkey, judgment of 8 June 1995, Series A, No. 319-B, page 51, paragraph 60.


� ECHR, case Ommer v. Germany, judgment of 13 February 2009, paragraph 69, ECHR case Pedersen and Baadsgaard v. Denmark, no. 49017/99, paragraph 44, 2004-XI.


� ECHR, case Yagci and Sargin v. Turkey, judgment of 8 June 1995, Series A, No. 319-A, page 20, paragraph 58.


� See article 443 paragraph 2 KCCP: “the reopening of criminal proceedings may be requested even after the convicted person has served his or her sentence and irrespective of the period of statutory limitation, an amnesty or a pardon”.


� “People charged with criminal offences cannot, moreover, be criticized for sending to the judicial officers handling the investigation of their case evidence, that they consider establishes their innocence or for asking them to investigate particular matters” ECHR case Reinhardt and Slimane-Kaid v. France, judgment of 31 March 1998, paragraph 99. In this case ECHR recognizes that both the defendant and his lawyer sent various requests and documents to the successive investigating judges without visibly coordinating their strategy, nevertheless ECHR expressed the above mentioned principle.


� ECHR case Mansur v. Turkey, judgment of 8 June 1995, Series A, No. 319-B, p.53, paragraph 68. 


� ECHR case Reinhardt and Slimane-Kaid v. France, judgment of 31 March 1998, paragraph 100.


� ECHR case Reinhardt and Slimane-Kaid v. France, judgment of 31 March 1998.


� ECHR, case Yagci and Sargin v. Turkey, judgment of 8 June 1995, Series A, No. 319-A, page 20, paragraphs 67-70.


� Supreme Court of Kosovo 10 April 2009, Ap-Kz No. 371/2008 S. Krasniqi and others.


� Supreme Court of Kosovo 27 October 2009, Ap-Kz No. 345/08 H.K.:


“This case does not appear to be of particular complexity: the first instance was related to one defendant, charged with one specific criminal offence, during the main trial were heard eight witnesses and the defendant, the trial included six public hearings and one session in camera within a period of less than three months, although due to the participation of international judges and prosecutor everything was translated in English and in Albanian, the dimensions of the case file (nine binders) does not appear to be considerable, the written judgment amounts to twenty eight pages.


The defendant did not use any dilatory conduct. 


Compared with the not particular complexity of the proceedings and the not dilatory conduct of the defendant the time from the announcement of the judgment of first instance (13 April 2007) to the moment when the written decision was received by the registry of Prizren District Court (17 July 2008, that is fifteen months) was in itself unreasonably long with consequences affecting the rights of the defendant not to spend  in detention on remand the biggest part of the punishment imposed by the First Court before the judgment becomes final and to have access to alternative institutes”.


� Supreme Court of Kosovo 23 June 2009, Ap-Kz No. 179/2007.


� Supreme Court of Kosovo 23 June 2009, Ap-Kz No. 179/2007.


� ECHR, case Ommer v. Germany, judgment of 13 February 2009, paragraphs 81- 82.


� According to article 34 of CCK the purposes of punishment are both of preventive and rehabilitative nature. Preventive and rehabilitative aims were considered also by article 33 SFRY CL.
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