SAVEGUARDING THE PLANET :

A CHALLENGE TO THE RIGHT OF PEOPLES

Introduction

Is it sensible to speak about safeguarding the Planet at a time when our Earth is submitted to dire attacks launched by the human race ?  Is it still possible to make good what has been irremediably destroyed through men’s hand ?  Up to now international law has been powerless to stop and even to slow down the destruction of the Earth.  It did not curb states endeavours to secure natural resources for themselves, no even for the benefit of their own people but more often than not to entertain their war-games.  The right of peoples is more apt than states law or international law to deal without prejudice and free from every vested interest with the man-made destruction of the Planet.  Its approach tends to meet with the conviction that human animals are part and parcel of the nature and that they destroy themselves while dislocating the natural order.

The first step of our research will be to identify some philosophical concepts which have a bearing on the attitude of mankind towards nature.  Afterwards, it is useful to call upon a new branch of law, intergenerational law.  This will lend to a distinction between synchronous and diachronous phenomena : at the first level, natural resources and technological conquests are differently and inequally apportioned between different peoples, some taking much larger a share than the others, at the second level, the well-being of the present generation is much more influential than the interest of either the previous ones or of the following ones.  There is no equality between neither contemporaneous peoples not at successive periods of history.  Such discrepancy is closely linked to the health of the Planet itself.  A last instance is to ask whether and how the right of peoples is apt to restore the Planet to is originary condition. Time and place are the basic criteria of any approach to an endangered Planet.  Are some places safer than others ?  Is there a story of the Earth ?  Such reasoning brings us to a question of liability : do the relationships between peoples include any responsibility of the ones against the others ?  And since causal links do not go back towards the past, are we liable to the future generations ? Is there a duty to deliver them the Planet as healthy as we are able to ?

I. Philosophical background

The very world “Renaissance” through which a period of history is denominated is characterized by a series of discoveries, of which the conquest of America is only the most apparent one since it enlarged the space upon which the conquerors exercised their authority.  But the discoveries were not limited to the space, enclosed the adjustment of the situation of our Earth within the solar system, they also inclosed new developments of science and of its technological applications, which made possible all other changes.  “Renaissance” meant also a rediscovery of Antiquity, almost exclusively centered on the Greek tradition.  Finally, it went on a par with turmoils within he Catholic Church and with diverse movements called “Reformation”.

Francis Bacon (1561-1626) who had received a legal formation and was appointed Lord Chancellor by Queen Elizabeth is best known for his works on the philosophy of science.  While running battle against the Aristotelian tradition and scolasticism, he insisted on the inductive method as sole apt to bring progress in the sciences.  It involved a new concept of Nature which man had the duty to observe and to interprete : Homo, Naturae minister et interpres.  But he was conscious of the duty to respect Nature when delving into its secrets : Natura enim non nisi parendo vincitur.
  He developed the same idea in other works .

Hominis autem imperium in res, in solis artibus et scientiis, positur.  Naturae enim non imperatur, nisi parendo.

Science and technology (artibus) pave the way to ascertain the domination of mankind on things (imperium in res), with the already mentioned caveat : one cannot command nature without obeying it.  The same passage has a subtitle : de interpretatione naturae, sive de scientia operativa.  Scientific applications tend to the interpretation of nature.  Further on, Bacon insists on the dependence of man’s command on science.  His power is limited to his knowledge : tantum enim potest quantum scit.  He is forbidden to breach the chain of natural causality : neque ullas vires naturalium causarum catenam perfringere posse.  And the previous saying comes up again : Naturam enim non aliter quam parendo vinci.

Although it remains difficult to assess the precise meaning of the duty to obey the Nature, it sets objective limits to human domination upon it : it is no any more allowed to commit rape upon Nature than to violate a woman.  It is symptomatic that in most languages such as Latin, French, Italian, German (natura, Natur) the word is of the feminine gender.  In patriarchal societies, women are dominated by man, what does not exclude their sexual abuse. In a passage of the famous English Law Treatise of William Blackstone, condemning sodomy, it is written that sodomy is a more heinous crime than rape since it is against the law of nature, while rape is the forced accomplishment of a natural act.
  Blackstone’s opinion reverberates a traditional doctrine of natural law : the law of nature has programmed human behaviour in the field of sexuality. Men with women, yes, but not males between themselves.  Nature is conceived as a book wherein humankind can read how to behave.  Bacon’s rule of obeying the nature is grounded on such a presumption which encloses within definite limits he liberty to resort to natural resources without abusing them.

The cartesian doctrine on the dominion of nature will get rid of such limitations.  In the Discours de la méthode, René Descartes (1596-1650) affirms without restriction that we can exploit knowledges which are very useful to life in order to become “masters and possessors of nature” (maîtres et possesseurs de la nature).
  The laws of nature are established by God on the same manner as a King establishes laws in his kingdom.
  God Almighty disposes all factual events according to his will (at his whim ?). The Cartesian metaphysics is grounded on some principles in total agreement with the basic tenets of the Catholic doctrine.  First of all the existence of God who has created the Universe and within it the human race, then a sharp distinction between body and soul, the immortality of the spiritual substance surviving the transformation of the body into a corpse, finally the standing of the human race above the whole nature and its radical separation from the animal kingdom.  Is goes so far as denying animals any kind of psychical endowments.  Fontenelle has reported a famous saying of a cartesian cleric, Malebranche,. When visiting him in the convent where he resided, Fontenelle remarked that a pregnant bitch which was insistently rubbing itself against the philosopher’s leg was violently rebuked and left screaming.  Malebranche reacted to Fontenelle’s compassion saying : “Don’t you know that it does not feel ?”
  As the fabulist La Fontaine and contrary to the Cartesian doctrine, Fontenelle did not think that animals were mere machines.

The rationality of Descarte’s denial of any sensitivity to animals has to be found on his doctrine of the immortality of the human soul : were the animal’s soul of the same nature as the human one, we could have no hope any more than flies and ants to be immortal, since a life after death is depending on the spiritual nature of the human soul.

The separation of mind or soul from body going along with the unique position of humankind within and against Nature extolled the human race to such a point that nothing could prevent every form of human exploitation of nature.  Native peoples were deprived of their own country, of their religion, of their traditions, even of their personal liberty, since colonial rule went along with every form of slavery.  Through slave-trade, men and women became a commodity like any other.  How could it be expected to saveguarding the Planet when persons were transformed into objects of trade ?  Colonial enterprises were directed at the acquisition of goods which the conquerors did not find in their own soil.  Gold and silver, and every kind of raw material, today oil reserves, are among the prey of dominating nations.  The quest for ivory imperilled the elephant species, deap-sea-fishing depopulated the oceans.  The baconian-cartesian programme was fulfilled : the use of sophisticated technology accelerated man’s dominion of all other living species since they were not granted any standing of equality in face of a godlike man.

Shortly after Descarte’s death another philosopher, Spinoza (1632-1677) built up a system radically different from the dominant one.  God and Nature make the same substance : Deus sive natura.
  Christian theology is discredited through a new reading of the Bible under an interpretive method which does not separate so-called sacred texts from any other literature production. Man is not an exception within the natural world : Spinoza criticized the traditional conception according to which, Imò hominem in natura, veluti imperium in imperio, concipere videntur.
  The human spirit (mens) is not distinguishable from the body.
  So the main truths of the traditional Christian churches are defeated and during two centuries Spinoza will be branded as an atheist or a pantheist in such a fashion that he will be deprived of every influence on European thought.  His philosophy was so obviously hostile to the conquering spirit of Christianity and commerce that it had to remain discredited.  Nowadays, Spinozism could be taken up to afford a philosophical background to every effort to safeguarding the Planet.

II.  Intergenerational law

Intergenerational law is a new concept forged on the pattern of international law : but while the latter makes reference to a plurality of states disseminated upon the Earth, the former contemplates the link between successive generations within the same space.  In the Preamble of the United Nations Charter “succeeding generations” are mentioned but within a limited scope: to save succeeding generations from the scourge of war.  The meaning is unequivocal : bellicist behaviour of the present generation will expose to the curse of war the future ones. In her path-breaking writings, Edith Brown Weiss mentions some international law instruments which deal with our responsibility as against future generations.

Two aspects are closely linked together.  First mankind is part and parcel of nature and we are no entitled to dispose of natural life (downgraded as natural resources) for the immediate benefit of a fraction of the populations presently living upon earth.  The second aspect has a bearing on future generations.  In what state shall we leave the Planet to our children and grandchildren ?  The link between both aspects is crystal-clear.  The damage inflicted upon Nature brings forth the degradation of living conditions for the human race.  However such degradation is unequally shared by different categories of persons.  The baconian-cartesian programme was conceived within rich and dominating societies during the XVIIth century. The appropriation of the natural environment of subjugated peoples was one of the constituting elements of colonization.  Up to now the technological supremacy of the most “advanced” countries needs the depredation of natural life all over the world.  Not only is actually living poor peoples’ well-being jeopardized but the consequences of the present disorder on the fate of future generations are totally disregarded.  Such generations are compared with the victims of colonization under the wording “colonizing the future”.

Among the ingredients of colonial conquest one is especially relevant, the “asymmetry of power”. Future generations as well as peoples victim of colonial conquest and of economic subjugation are characterized by their vulnerability.
  The same vulnerability is also to be ascertained concerning he Nature as a whole.  All living species are submitted to the dictate of mankind.  Neither here has the baconian-cartesian philosophy lessened its empire : it is a self-serving doctrine which supported the political scheme of domination and colonization. One should return to the Spinozist philosophy of the complete immersion of mankind within Nature. The idea of Gaia invented by James Lovelock to personify the living planet has to be put forward.

The recent care about global warming
 exemplifies that a solidarity has to be activated between Nature and Humankind.  The degradation of the environment imperils human survival. Not only make human societies a microcosm within the whole cosmos but one has to restore the joint venture which has been destroyed by the greed of dominant peoples.  The challenge is open : how can the right of peoples take it up ?

III.  Raising the challenge through the rights op peoples

The baconian-cartesian doctrine is but a product of a political society centered upon state-absolutism and exercising European hegemony on the rest of the world.  European states were competing between themselves but were in total agreement as to the dependent condition of all other parts of the world.  Christian religion under its different denominations was spread through evangelization.  After the secularization of Europe its role over seas was called a mission of civilization.  During the very period of the conquest of America Spain got rid of its “infidels”, Mohammedans and Jews, either by enforced conversion or through expulsion. 

The Glorious Revolution of 1688 and the French Revolution a century later did not subvert the hegemonic statute of European Countries.  Colonial expansion did not relent during the XIXth century and the first half of the XXth.  More importantly for the purpose of the present paper international law did not keep pace with the democratisation of municipal law. International law has remained a law between states.  In their mutual relationships States entertain a diplomatic language which has not changed since the Old Regime.  The peoples which were the heros of state constitutions did not appear inside the international macrocosm.  As long as environmental problems such as global warming remain anchored within state, i.e. governmental competences there is no decisive progress to be awaited from state-inaction.  The meagre results of the Kyoto Agreement are a convincing testimony of state’s and consequently of interstate’s impotence.

Peoples are to be heard on problems which are crucial for their well-being and even for their safety.  Some sessions of the Permanent Peoples Tribunal have dealt with environmental issues, for instance the session on Tchernobyl, the session on Brazilian Amazonia and the session on the Bhopal disaster. In all cases the basic rights of the persons who were involved as victims were jeopardized before state courts and no action was taken on the international level but for the Permanent Peoples Tribunal awards.  

The three cases have much in common : their link with colonial or postcolonial domination, the destruction of the environment through an indiscriminate application of technology, the submission to capitalist greed.  To those common ingredients the case of Brazilian Amazonia adds a specific one : the dilapidation of human resources goes along with the destruction of traditional living conditions of the Indian communities.  Those communities had combined the rationalisation of their needs with the respect for the ecological equilibrium – satisfying to Bacon’s command of obeying the nature – up to when the deforestation of Amazonia brought consequences going beyond the life of the local communities since those huge forests contribute to the respiration of life far away.

The case of Bhopal is also very near its colonial origin.  After the end of British rule on the sub-continent the independent country was inserted into a globalized economy and foreign corporations – in this case an Indian company dependent on the American Union Carbide – did take advantage of the poverty of indigenous populations and the lack of state-sponsored safety regulations to start industrial activities more profitable than they could be run in more developed countries.  The concentration of successive negligences did bring forward a disaster due to technical defects which could have been avoided and after the catastrophe no compensation of almost no compensation was offered to the victims.

While the Tchernobyl case did not so clearly present links with a colonial past, it presents a combination of three factors : the nuclear accident was due to an unsufficient technical management, incompatible with the safety regulations abiden by in developed countries ; the victims were among the workers and their family but also persons living in the contaminated region ; the ecological consequences went much further than the immediate vicinity of the plant.

In all three cases the findings and the conclusions of the Permanent Peoples Tribunal let appear not only the liabilities which were at the base of the ecological damage but also that no step were taken to remedy the consequences of the damage.  It even occurred that actions and omissions of state authorities did contribute to the negligence or even the criminal acts of private persons and enterprises, one of the damaging omissions being the absence of any adequate compensation in favour of the victims.  International law did not provide for an amelioration of the situation since accidents occur within a state’s territory which is insulated through the principle of national sovereignty, against any intervention from outside.  In the case of Bhopal the legal separation of the Indian branch of the Indian company from the American one did prevent that the latter could be held liable for the faults of the former. It only entered into a lump-sum agreement which falled very short of an adequate compensation of the damage.

Peoples have to be made conscious of the hazards to which they are exposed but also of the necessity to take their interests in their own hands.  Peoples rights has to be conceived as a tertium genus between sate law and international law.  Collective rights of which the right to a safe environment is paramount have to be pushed forward by organized collective action. Peoples rights and the access to the Permanent Peoples Tribunal are one of the vehicles of such actions.
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