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Summary 

Ten years after the entry into force of the Amsterdam Treaty, the creation of an area of 
freedom, security and justice for the citizens of member states of the European Union is 
still very much “work in progress”. The development of a new five-year programme for 
justice and home affairs—known as the “Stockholm programme”—enables us to take stock 
of what has been achieved. Criminal justice measures have not been adopted at the pace of 
initiatives in other aspects of justice policy, including civil law. The focus has been on 
increasing co-operation in bringing those convicted or suspected of criminal activity to 
justice more effectively, by establishing common measures, such as the European arrest 
warrant, that can operate across the core components of criminal justice and prosecution 
processes of member states. This is done on the basis of mutual trust; recognising that 
member states will comply with rules and decisions in each others’ jurisdictions as it is 
generally in their interest to do so. 

We also look at future challenges for the UK Government as the Stockholm programme is 
implemented, particularly in the light of the entry into force of the Treaty of Lisbon. The 
Treaty makes fundamental changes to decision-making in criminal law by introducing new 
voting arrangements; the UK opt-in protocol; and transition towards such law being 
within the jurisdiction of the European Court of Justice. This opens the door to the 
Commission taking infringement proceedings against member states for failing to 
implement agreed measures. We conclude that the complexity of arrangements which may 
now ensue gives rise to potential challenges for the programme’s implementation. 

We concentrate on matters relating to the establishment of mutual trust as the cornerstone 
of judicial co-operation and the extent to which it is possible to strike a balance between 
this and the fundamental rights of EU citizens—in particular UK citizens. The issues 
include the right to privacy (data protection and, conversely, the potential benefits of 
information sharing), procedural rights in criminal proceedings and the rights of victims. 
The Government’s track record on implementing mutual recognition instruments is 
commendable but not perfect. There remain some gaps, for example, on some rights of 
victims. In our view, the balance between getting utility from technology, while protecting 
privacy in the sharing of data between law enforcement agencies, is not currently right. We 
urge the Government to be more candid with UK citizens about the kind of data protection 
safeguards it is seeking from the EU in relation to their privacy.  

We welcome the introduction of a legal framework on minimum procedural guarantees 
for suspects and defendants and support the renewed enthusiasm that member states, 
including the UK, have demonstrated in devising the first of these new measures. 
Nevertheless, we believe that there are real risks that other accompanying measures will be 
more difficult to agree, or that their implementation will be hindered for practical, and 
financial, reasons. We fear that there will continue for some time to be disparities in the 
standards of protection afforded to EU citizens in the delivery of justice. While the entry 
into force of the Lisbon Treaty has the potential to ameliorate some of these issues, EU 
accession to the European Convention on Human Rights, permitted by the Lisbon Treaty, 
is likely to take time to negotiate. In addition, the enhanced jurisdiction of the European 
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Court of Justice will not fully apply until 2014.

We support the UK Government’s broad preference for practical, evidence-based 
measures, rather than new legislation. However, the extent to which it will be possible to 
maintain this approach in the post-Lisbon era remains to be seen. We consider the possible 
implications for existing instruments of the UK’s opt-in protocol which enables the 
Government to choose whether to participate in each proposed justice measure. For 
example, it may be necessary to amend the European arrest warrant, the use of which is 
predicted to increase by 250% in the next two years, if non-legislative attempts to curb its 
disproportionate use by some member states are unsuccessful. The implications of the UK 
now choosing not to opt-in to an amendment to a measure to which it previously agreed 
remain unclear.  

Some of the measures in the Stockholm programme, including e-justice projects, have 
considerable cost implications for member states. The Government has said that its 
participation in specific EU projects depends on the costs of participation and the likely 
added value that would be achieved. However, the complexity of the measures in question 
makes it difficult to determine cost-benefit implications with any certainty. We therefore 
question how the Government will control the costs of implementing the Stockholm 
programme. 
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1 Introduction 

The Committee’s inquiry 

1. On 2 April 2009, we announced a wide-ranging inquiry into justice issues in Europe 
with a particular focus on developments and the implications for the 2.2 million British 
citizens living in other member states and 2.12 million people living in the UK who were 
born in another member state. The inquiry, timed to coincide with the development of a 
new five-year programme for justice and home affairs known as the “Stockholm 
programme”, enabled us to take stock of progress to date and look at key upcoming 
priorities and challenges for the UK Government as the programme is implemented. The 
entry into force of the Treaty of Lisbon on 1 December 2009 in the midst of our 
deliberations has allowed us to consider the programme in the context of other changes in 
decision-making and in the EU institutional landscape in the justice field.  

2. The House of Lords European Union Committee considered the implications of the 
Lisbon Treaty in considerable depth in its report, The Treaty of Lisbon: an impact 
assessment, in March 2008, which includes a substantial section on the impact of the 
“controversial changes” in the area of justice, freedom and security.1 The House of Lords 
EU Sub-Committee F has also examined the home affairs provisions in the draft 
Stockholm programme. Individual EU proposals in this field will be subject to full scrutiny 
by the relevant sub-committees of the Lords Committee and the House of Commons 
European Scrutiny Committee. During the course of the inquiry we received 16 
memoranda and took oral evidence on seven occasions, including from the Director 
General of Justice, Freedom and Security at the European Commission while visiting 
Brussels on 7 December 2009. On that day we also held informal meetings with the 
European Data Protection Supervisor, and representatives from the Law Society Brussels 
Office, the Swedish representation to the EU, and the Legal Affairs and Constitutional 
Affairs Committees of the European Parliament. 

Ten years since Tampere 

3. The 1997 Treaty of Amsterdam, which entered into force in 1999, created an EU area of 
freedom, security and justice. The first five-year policy framework for activity in these 
fields, “the Tampere programme”, was agreed in the same year and sought to build such an 
area, for example, by providing better access to justice; mutual recognition of judicial 
decisions; and greater convergence in civil law. The second such initiative, “the Hague 
programme”, ran until December 2009 and was aimed at: enhancing fundamental rights 
and citizenship; fighting against terrorism; developing a common immigration policy; 
management of external borders and a common visa policy; developing a common asylum 
area; enhancing privacy and security in sharing information; developing a strategy to tackle 
organised crime at EU level, for example through Europol and Eurojust; and promoting 
effective access to civil and criminal justice. 

 
1 House of Lords European Union Committee, Tenth Report of Session 2007–08,The Treaty of Lisbon: an impact 

assessment, HL Paper 62-I 
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4. The reasons and objectives behind the creation of an area of freedom, security and 
justice have been a matter of debate from the time of negotiations over the Treaty of 
Amsterdam. In evidence to the House of Lords EU Committee leading to its report, The 
Treaty of Lisbon: an impact assessment, some witnesses said that co-operation in the fields 
of asylum, immigration, civil and criminal law and policing was not undertaken as an aim 
in itself but was necessary to, as well as being the result of, the development of the internal 
market, which resulted in free movement and the creation of a “common space”.2 In the 
criminal sphere, it has been claimed that cooperation at EU level was necessary to ensure 
that individuals did not escape prosecution simply by exercising their right to free 
movement across the European Union member states.3  

5. The area of freedom, security and justice is still very much a “work in progress”.4 In 
devising the priorities for the next five-year programme, known as the Stockholm 
programme, member states and the European Commission have had the opportunity to 
focus on what has been achieved and shape the direction of future activity in this area. The 
Government was broadly supportive of the Stockholm programme during its negotiation. 
It set out its response to the Commission’s initial proposals5 in September 2009.6  

6. Much of the policy and legislation in the field of justice relies on mutual trust, i.e. that 
member states usually comply with rules and decisions because it is in generally in their 
self-interest and trust the other states to do the same. Although the concept of mutual trust 
is “relatively simple” to grasp, it is difficult to achieve in practice.7 There are fundamental 
differences between common law systems and those prevalent in most EU member states 
and differences in the role of judges.8 The main thrust of developments to date has been 
towards increasing member states’ co-operation on bringing to justice more effectively 
those convicted or suspected of criminal activity by recognising and comparing differing 
practice across the core components of criminal justice and prosecution processes.9 For 
example, Eurojust and the European judicial networks create opportunities for legal co-
operation and co-ordination of international investigations and prosecution across the EU. 
Member states have also agreed several mutual recognition instruments. While these have 
been implemented with varying degrees of success, alternative approaches to aligning 
practices, for example by harmonising laws, are undoubtedly more complex and more 
politically contentious and thus far harder to put into practice. Witnesses drew our 
attention to the success of the European arrest warrant and the exchange of criminal 

 
2 House of Lords European Union Committee, Tenth Report of Session 2007–08, The Treaty of Lisbon: an impact 

assessment, HL Paper 62-I, para 6.5 

3 Ibid. 

4 Ev 90 

5 European Commission, Communication from the Commission to the European Parliament and the Council: an area 
of freedom, security and justice serving the citizen, June 2009, COM:2009:0262 

6 Ministry of Justice, UK written comments on the European Commission’s Communication on the Stockholm 
programme, September 2009 

7 Q 171 [Mr Kennedy] 

8 Qq 74, 78-90 [Professor Peers], Q 88 [Mr Faull] 

9 Q 171 [Mr Kennedy]  
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records across jurisdictions.10 The concept of mutual recognition and some of the resulting 
cooperation instruments are discussed further below.  

7. One of the notable shortcomings of the Hague programme was the failure to agree 
measures to protect the fundamental rights of suspects and defendants who find 
themselves caught up in these strengthened processes. Mr Jonathan Faull, Director General 
of Justice and Home Affairs at the European Commission, made it clear that some degree 
of slippage was inevitable due to: “subsequent events and shifting priorities and the 
difficulty in making headway in some of these areas.”11 For example, he explained that the 
differences between legal systems have become more complex as the European Union has 
grown and these would undoubtedly continue to complicate policy-making in this area; an 
incremental approach was therefore necessary. In addition, the implementation of the 
programme may have encountered difficulties as it had presumed the existence of a 
European constitution.12  

The Stockholm programme 

8. The Stockholm programme, subtitled “an open and secure Europe serving and protecting 
the citizen”, was adopted by the European Parliament in December 2009. The key 
proposals are summarised in box 1.  

 
10 Q 171 [Mr Kennedy],Ev 68, 90 

11 Q 88 [Mr Faull] 

12 Treaty establishing a Constitution for Europe, CIG 87/04 
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Box 1—Summary of justice priorities for 2010-2014 

Promoting citizenship and fundamental rights 

• Producing a proposal on the accession of the EU to the European Convention on 
Human Rights as a matter of urgency 

• Providing practice support and advice to ensure that existing legislation is properly 
applied to tackle potential discrimination 

• Devising a strategy to ensure that an integrated and coordinated approach is 
provided to victims of crime, if necessary by creating one comprehensive legal 
instrument on the protection of victims 

• Implementing the “road map” for strengthening procedural rights of suspected and 
accused persons in criminal proceedings as quickly as possible 

• Establishing a comprehensive data protection scheme, following an evaluation of 
existing instruments, taking into account technological developments, the need to 
improve compliance and the need to raise public awareness of data protection 
issues  

A Europe of law and justice 

• Integrating e-justice into all areas of civil, criminal and administrative law to ensure 
better access to justice and strengthened cooperation between administrative and 
judicial authorities.  

• Adopting instruments that are more “user-friendly” 

• Offering special protection measures to victims of crime or witnesses 

• Setting up a comprehensive system for obtaining evidence in cases with a cross-
border dimension 

• Exploring the results of the evaluation of the European arrest warrant 

• Examining whether the existing level of approximation between member states is 
sufficient and considering whether there is a need to establish common definitions 
and penalties 

A Europe that protects 

• Adopting and implementing an EU information management strategy that 
includes a strong data protection regime 

• Extending the use of, and cooperation between, EU law enforcement institutions 
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Improving the quality of legislation and its implementation 

• Paying increased attention to the full and effective implementation, enforcement 
and evaluation of existing instruments 

• Responding faster to the needs of citizens and practitioners where appropriate, for 
example, by sharing best practice, producing guidance and networking, rather than 
resorting to legislation 

• Preparing impact assessments to identify the level of need for, and financial 
implications of, new legislative initiatives 

• Conducting a horizontal review of existing instruments to improve consistency 
and consolidate legislation where appropriate 

• Undertaking objective and impartial evaluation of the implementation of policies, 
including follow-up evaluation, beginning with judicial cooperation in criminal 
matters 

 

9. We have concentrated our attention on matters related to the establishment of mutual 
trust as the cornerstone of judicial co-operation and the extent to which it is possible to 
strike a balance between this and the fundamental rights of EU citizens—in particular UK 
citizens—including the right to privacy (data protection) and procedural rights. In doing so 
we have considered key themes which emanate from the evaluation of the Hague 
programme and the subsequent negotiations on the content of the Stockholm programme 
including:  

• The need to strike balances between proportionality, the rights of suspects and the 
accused in criminal proceedings, and the enforcement of security at EU and national 
level through mutual co-operation. 

• The balance between basic principles of justice and fairness for victims and the rights of 
suspects and defendants rights and levels of awareness of those rights 

• The cost-benefits of activity to create an area of freedom, security and justice  

• The extent of monitoring and evaluation and the relative lack of enforcement. 

We also recognise that the economic situation is bound to have an impact on the political 
environment which will underpin activity in this field over the next 5 years. 

10. In exploring these themes we focus on those criminal justice issues of most concern to 
our witnesses. As Mr Faull noted, progress to date has been more significant in some 
aspects of civil law.13 The key proposals we consider include development of the e-justice 
portal; improved support to crime victims; the introduction of a legal framework on 
minimum procedural guarantees for suspects and defendants; and a strategy to ensure that 

 
13 Q 88 [Mr Faull] 
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information exchanged between criminal justice agencies is reliable and of high quality. 
The Government particularly welcomes the commitments to particular criminal justice 
measures: implementing the “road map” on criminal procedural rights; development of an 
information model; adoption of a child protection agenda; and establishment of 
mechanisms for collecting information on convictions.14 It also supports proposals to 
improve the evaluation and implementation of existing instruments through the sharing of 
best practice.15 

11. The Stockholm programme was developed in ‘Lisbon neutral’ terms but in the event 
the Lisbon Treaty entered into force at the time the programme was agreed. An action 
plan, providing a clearer indication of precise measures for implementation under the 
Stockholm programme is expected to be agreed by June.  

12. We are beginning to see progress in the development of a more comprehensive 
system of cooperation in the administration of justice between member states, 
although the Hague programme undoubtedly underachieved its declared objectives. 
While we consider the Stockholm programme to be less ambitious, and more realistic 
than its predecessors, which we welcome, the complexity of arrangements under the 
Lisbon Treaty potentially gives rise to new challenges for the programme’s 
implementation.  

The Lisbon Treaty 

13. From the entry into force of the Maastricht Treaty, or the Treaty of the European 
Union as it is officially known, in 1993 until the Lisbon Treaty came into effect on 1 
December 2009, the European Union legally consisted of three pillars. The first pillar, 
known as European Communities, covered the economic, social and environmental 
policies which provided the foundation of the EU and operated primarily on the basis of 
“ordinary legislative procedure”, i.e. co-decision between the European Parliament and the 
Council of Ministers (also known as the Council of the European Union)16 and qualified 
majority voting within the Council.17  

14. Unlike the first pillar, the second and third pillars, which dealt with Common Foreign 
and Security Policy and Justice and Home Affairs respectively, were intergovernmental in 
nature and agreement was by unanimity. The Maastricht Treaty thus introduced member 
state co-operation in justice and home affairs matters for the first time. Measures adopted 
within the framework of justice and home affairs required unanimity in the Council of 
Ministers, and the European Parliament provided only a limited consultative role. The 
Treaty of Amsterdam moved immigration and asylum measures, border controls and the 

 
14 Qq 245-246 

15 Ministry of Justice, UK written comments on the European Commission’s Communication on the Stockholm 
programme, September 2009 

16 Co-decision is based on the principle of parity and means that neither institution (European Parliament or Council) 
may adopt legislation without the other's assent. An explanation of the full procedure can be found at 
http://europa.eu 

17 A qualified majority is the number of votes required in the Council of Ministers for a decision to be adopted. 
Decisions will need the support of 55% of Member States (currently 15 out of 27 EU countries) representing a 
minimum of 65% of the EU's population. A fuller explanation can be found at http://europa.eu 



Justice issues in Europe   11 

 

areas of civil and family law from the third pillar to the first pillar. The third pillar was then 
renamed “Police and Judicial Cooperation in Criminal Matters”.  

15.  The Treaty of Lisbon effectively unites the pillars and brings police and judicial 
cooperation in criminal matters into the general structure of the European Union. In 
summary, the European Council (composed of the leaders of the member states) becomes 
a formal EU institution, driving forward the activities of the EU and defining its political 
goals. Almost all justice and home affairs will now be determined by the ordinary 
legislative procedure described above, subject to transitional and, in the case of the UK, 
opt-in arrangements.18 Third pillar proposals which were not adopted by 30 November 
2009 must be proposed again from scratch under the new procedure, whereby new 
measures will take the form of regulations and directives, subject to the normal effect of EU 
law. Policing and criminal law will gradually come within the normal jurisdiction of the 
European Court of Justice, enabling in particular, references on the validity and 
interpretation of EU measures in this area from all courts and tribunals in all member 
states, and the power of the Commission to sue member states for infringement of such 
laws. We discuss some of the implications of these changes in more detail below. 

The UK opt-in protocol 

16. During the settlement of the Amsterdam Treaty in 1997, the UK negotiated “opt-ins” 
to allow it to decide on an individual basis whether to participate in specific proposals 
under the first pillar. An opt-out was not required for proposals under the third pillar 
because the need for unanimity meant the UK could refuse to agree to a proposal thereby 
ensuring it was not passed. Under the Treaty of Lisbon, the UK—and Ireland—secured a 
more extensive opt-in arrangement19 which gives Government the right to choose whether 
to opt in to each proposed measure in the field of freedom, security and justice.  

The emergency brake 

17. The Treaty also introduces the option for any member state to pull an ‘emergency 
brake’ for some of these matters, where it considers that the draft legislation “would affect 
fundamental aspects of its criminal justice system”.20 Valsamis Mitsilegas, Professor of Law 
at Queen Mary University of London, explained that this will enable member states to 
ensure that they do not take part in a particular measure, while allowing those in favour to 
proceed with its adoption.21 For some potential provisions, for example, the European 
public prosecutor, the UK (and other member states) will thus have what Lord Bach, 
Parliamentary Under Secretary of State for Justice, described as a “double lock” where there 
is a requirement for both unanimity and opt-in.22 The emergency brake procedure is not, 
however, available, for the areas of judicial co-operation that come under Article 82(1) i.e. 

 
18 There are an number of exceptions to the move to ordinary legislative voting including family law: cooperation 

between law enforcement authorities, which will continue to be decided by unanimity unless the Council, after 
consultation with the European Parliament, unanimously agrees to consider the proposal under the ordinary 
legislative procedure. Anti-terrorism legislation also requires unanimity without a role for the European Parliament. 

19 Q 88 [Mr Faull]. See protocol no 21 accompanying the Lisbon Treaty 

20 Articles 82(3) and 83(3) of the Lisbon Treaty  

21 Ev 107 

22 Q 4  
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measures which facilitate mutual recognition of judgments; prevent and settle conflicts of 
jurisdiction; support the training of the judiciary and its staff; and, facilitate cooperation 
between judicial authorities on criminal proceedings and enforcement of decisions.23  

The Court of Justice  

18. The Court of Justice is required to ensure the equal application of EU law across 
member states, as well as being responsible for interpreting that law. Under the pre-Lisbon 
arrangements the Court, which was then known as the Court of Justice of the European 
Communities, had only a limited jurisdiction over third pillar measures. The entry into 
force of the Treaty of Lisbon brings the whole area of justice and home affairs under the 
general jurisdiction of the Court, subject to transitional arrangements. To date, 14 member 
states, including France, Germany and Italy, have accepted the jurisdiction of the Court, 12 
of which allow any national court to refer a question to the European Court for a ruling. 
The UK has not yet accepted jurisdiction and under the Treaty the Government has a 
period of five years to consider whether it wishes to accept the jurisdiction of the Court of 
Justice. If the UK has not done so by the end of this period it will have to opt-out of the 
whole cross-border justice system altogether.24 

19. Professor Steve Peers explained that the extended remit of the Court of Justice has two 
key implications.25 First, that the European Court of Justice now has jurisdiction over all 
member states’ national courts and tribunals. For example, a member of the judiciary in 
any court in any member state, hearing a first instance criminal proceeding or an action 
against the police, could send a question to the Court of Justice. For instance, if somebody 
was trying to resist the execution of a European arrest warrant their defence counsel could 
argue that the national implementation of the Framework decision on the European arrest 
warrant is somehow defective and therefore that the arrest warrant could not be executed. 
Prosecutors have also sought to use the court, for example by reference to the Framework 
decision on the rights of victims in criminal proceedings to toughen up national law in favour 
of victims.26 Secondly, the Commission now has the option to sue member states in the 
European Court of Justice for infringing EU criminal law legislation adopted after the entry 
into force of the Treaty; similar proceedings will be possible for pre-Lisbon legislation after 
five years, unless it is amended in which case the Court’s jurisdiction will automatically 
apply. 

The Charter of Fundamental Freedoms and the accession for the EU to the 
Convention on Human Rights  

20. The Lisbon Treaty strengthens the protection of human rights in EU in two ways. The 
entry into force of the EU Charter of Fundamental Rights makes EU law subject to the 
fundamental rights and freedoms guaranteed in the Charter. In addition the Treaty 

 
23 HL Paper (Session 2007–08) 62-I, para 6.45 

24 Q 125 [Mrs Mole]; See Article 10 in protocol 36 of the Lisbon Treaty 

25 Qq 56-57 

26 Q 60 
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provides for the EU to join the European Convention on Human Rights corporately so that 
all EU institutions and laws would be subject to the ECHR.  

The impact of the incorporation of justice and home affairs into the 
European Union’s remit 

21. A key aspect of our inquiry has been the question of whether legislation or policy-
making in this area will be easier under the post-Lisbon regime. The 2007 Home Affairs 
Committee report Justice and Home Affairs issues at European Union level outlined alleged 
difficulties in policy-making arising from the split of justice and home affairs between the 
first and third pillars, including: 

• lack of efficiency (the difficulty of taking decisions requiring the unanimous 
agreement of 27 countries); 

• poor quality of proposals (which are arguably watered down to accommodate 
individual member states’ requirements, resulting in the setting of very low 
common standards); 

• the democratic deficit (with the directly elected European Parliament having a very 
limited say in sensitive matters impacting upon fundamental rights);  

• limited judicial protection (with limits imposed by the Treaties on the jurisdiction 
of the Court of Justice) 

• the creation of a Europe ‘à la carte’ (with countries picking and choosing which 
parts of EU law they will participate in); and 

• an artificial divide between closely interconnected subjects, such as borders and 
policing. It is claimed that this can cause operational difficulties, such as police and 
border guards who conduct joint operations but have different mandates and 
powers.27 

22. The changes in decision-making processes have received both support and criticism. 
JUSTICE, a UK-based human rights organisation, has said that the merging of the pillars 
will increase the likelihood of proposals being approved.28 The Law Society of England and 
Wales has agreed, and said that that qualified majority voting would speed up the 
legislative process and lead to greater scrutiny of legislation, improved transparency and a 
higher level of democratic accountability.29 It has also been suggested that this would mean 
that it was less likely legislation would be reduced to the “lowest common denominator” 
which was an alleged flaw in the requirement for unanimity.30 However, Mr Faull adopted 

 
27 Home Affairs Committee, Third Report of Session 2006–07, Justice and home affairs issues at European Union level, 

HC 76-I 

28 HL Paper (Session 2007–08) 62-I, para 6.22 

29 Ibid. 

30 Ibid. 
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a more cautious view: “those who say Lisbon will make things easier are […] 
underestimating the complex arrangements to which it gives rise”.31  

Implications for the UK 

23. Concerns have been raised that the introduction of qualified majority voting into 
criminal law would produce particular difficulties for the UK and Ireland with their 
common law systems, the vast majority of member states using a civil law system based on 
the Napoleonic Code.32 The loss of the UK’s veto in this area was therefore a cause for 
concern as, without the opt-in protocol, the UK’s negotiating stance may be weakened and 
it may become bound by decisions with which it did not agree. 

24. Nevertheless it is generally agreed that the position regarding UK participation in the 
area of freedom, security and justice has become more, rather than less, flexible under the 
new arrangements. It remains unclear, however, what the implications would be if the UK 
chose not to opt-in to an amendment to a proposal it had previously opted-in to if it 
disagreed with the change.33 What needs clarification is what happens when an amending 
measure, to which the UK objects, is brought forward to an original measure which the UK 
had previously accepted. The options now are: 

• the UK accepts the amending measure; 

• the UK opts out of the amending measure but not the original measure 

• the UK is ejected from the original measure where it is rendered “inoperable” 
(described as a “high test”) for other member states, or the EU as a whole, by the 
UK’s non-participation in the amending or amended measure 

• as above, with the UK bearing the costs of financial consequences of its opt-out 
(decided by qualified majority voting in Council).   

The “UK way” 

25. At a European Commission conference on 29 January 2010 the Parliamentary Under-
Secretary of State for the Home Office, Meg Hillier, claimed that the Government “punches 
above its weight” in justice and home affairs at EU level and explained that they are firm 
enthusiasts of activity in this field.34 Lord Bach supported this view and cited the UK’s 
contribution to negotiations on the content of the Stockholm programme as an example.35 
Other witnesses drew our attention to the extent of the UK’s participation in terms of its 
use of EU authorities and instruments. For example, the UK has made significant use of 
Eurojust: it has referred more cases than any other EU jurisdiction and member states have 

 
31 Q 88  

32 Qq 52, 88 

33 Q 63 [Professor Peers], Ev 107-108 [Professor Mitsilegas] 

34 European Commission representation in the UK and Centre of European Law, King’s College London conference, 
Explaining the Stockholm programme: changes and novelties on immigration and criminal justice cooperation and 
importance for the United Kingdom, 29 January 2010 
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made more requests to the UK for assistance than any other jurisdiction.36 Representatives 
from the UK also occupy key positions in both EU criminal justice agencies, including Mr 
Rob Wainwright as Director of Europol and Mr Aled Williams as President of Eurojust, 
and EU networks, including Rt Hon Lord Justice Thomas as president of the European 
Network of Councils for the Judiciary and Judge Victor Hall as Secretary General to the 
European Judicial Training Network.  

26. Lord Bach was positive about the entry into force of the Lisbon Treaty, recognising the 
need to move the justice agenda forward and describing the effect of the safeguards that the 
UK has negotiated to protect British interests as “thoroughly satisfactory.”37 He described 
to us the broad principles which will govern the UK’s decision to opt-in to future 
proposals: “We start with a positive frame of mind, which is that we will want to agree 
where we can agree.”38 In his view, the level of migration between member states means 
that it is in the interest of all member states to participate in as many justice measures as 
possible.39 However, we heard that there were clear caveats to this approach: Government 
would be much more likely to support sensible, practical, evidence-based decisions than 
policies that would be incompatible with the legal system or economy—regardless of their 
benefits—or that would affect British interests adversely.40 The Government is assisted in 
its decision-making by the advice given by the European Scrutiny Committees. 

27. While the Government has broadly welcomed the proposals in the Stockholm 
programme, it has taken a similarly cautious approach when it comes to specific 
measures.41 It has adopted a general view that activity in the area of justice, freedom and 
security should be tailored to solving real problems that are identified at EU level.42 Lord 
Bach believed that EU activity could at times be overly ambitious with “great 
pronouncements and great attempts at legislation” sometimes in the absence of an 
evidence-base to support it.43 He therefore advocated a “look before you legislate” 
approach.44 Mr Faull supported the view that much can be achieved through the gradual 
building up of mutual trust which does not necessarily require legislation.45 We heard that 
maintaining an emphasis on practical evidence-based measures has been a struggle within 
the confines of the Council in the past.46 Under the Lisbon Treaty member states have the 
power to make proposals for legislation if a quarter of them support it. The EU Committee 
stated that this may raise problems in terms of evidence-based policy-making:  

Not all proposals in the area of FSJ [freedom, security and justice], whether they 
emanate from member states or the Commission, are supported by the statistical and 
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other evidence critical for assessing the need for proposed legislation, and especially 
its compliance with the subsidiarity principle. The problem is greater with member 
states’ initiatives: while the Commission always provides an explanatory 
memorandum and sometimes provides an impact assessment, member states rarely 
provide either.47 

We discuss the likely impact of this in chapter 3.  

28. There are some shortcomings inherent in the Government’s “wait and see” approach in 
terms of the extent to which the shape of proposals can be influenced in a timely way. If 
Government does not opt-in to initial discussions it cannot expect to have much influence 
over the final proposal. However, in the negotiation of some civil law measures, 48 the 
Government has successfully used an alternative approach to simply opting-out. Professor 
Peers described this as “opting-out, hovering on the sidelines, making suggestions as to 
what changes might be made so that [the UK] could then opt in”.49 However, while it may 
have worked in the past, Professor Peers considers this a “risky” option as it has largely 
relied on goodwill from other member states which he argued must be “continually 
earned”. 

29. We welcome the Government’s approach in favouring evidence-based practical 
measures and adopting a “look before you legislate” perspective and we are encouraged 
that this perspective has been reflected in the Stockholm programme. We hope that it 
will be possible for Government and the Commission to continue to pursue these ideals 
now that there is no longer a requirement for unanimity and that groups of member 
states are able to introduce their own initiatives.  

Implications for implementation and enforcement 

30. We heard that the UK’s decision to continue to opt-out of the jurisdiction of the 
European Court of Justice following the entry into force of the Lisbon Treaty has two main 
implications for UK citizens.  

31. First, UK courts are responsible for interpreting EU law and cannot resort to the Court 
except for basic advice. This has had limited impact in the field of justice to date as the 
Court had no jurisdiction in this area previously. As such there have been few mechanisms 
for the enforcement of legislation which has operated on the basis of mutual trust. Yet, we 
also heard that standards, for example in terms of adherence to the principles of data 
protection or the safeguards afforded to suspects under the European arrest warrant, vary 
considerably (as we discuss further in chapter 3). For instance, if the UK courts were able 
to refer complex questions to the European Court of Justice regarding the operation of the 
European arrest warrant, they could receive greater clarification on issues around 
proportionality.50 Mrs Nuala Mole, Director of the AIRE Centre51, explained that decisions 

 
47 HL Paper (Session 2007–08) 62-I, para 6.72 

48 See Q 233 [Lord Bach] and Q 54[Professor Peers] 

49 Q 55 

50 Q 126 [Ms Blackstock] 
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of the European Court which interpret European legislation are binding on all member 
states, including the UK and expressed her disappointment that the UK was not taking the 
opportunity to allow its expert lawyers, who tend to have greater experience than their 
equivalents in some other member states, to present clear cases to the Court.52 The 
potential implications of this are discussed in chapter 2. 

32. Secondly, the UK Government cannot be held to account for failure to implement EU 
legislation except by resort to the Court by other member states, which is a very rare 
occurrence.53 While this limits judicial control over the UK (as it cannot be sued by the 
Commission) it potentially has considerable implications for UK citizens. For example, 
Victim Support has drawn our attention to the failure of the Government to implement, or 
fully transpose, a number of articles in the Framework decision on the standing of victims in 
criminal proceedings.54 According to Professor Peers there have been some references to the 
Court of Justice on this framework decision, where it is the prosecution that has been 
trying to use it, in the interests of victims of crime, to toughen up national law from the 
prosecution’s point of view.55 

33. We were told that Government has also adopted a “wait and see” position on whether it 
will opt-in to the jurisdiction of the Court within the five-year timeframe, to take the 
opportunity to observe how the Stockholm programme influences the direction of EU 
measures and the repeal or replacement of existing measures.56 One potential motivation 
for the Government in not favouring resort to legislation under the Stockholm programme 
is that it would open the measure to the jurisdiction of the Court of Justice. Therefore, if 
the UK subsequently opts-in to this jurisdiction, the Commission would be able to sue the 
Government if it has failed to implement effectively.57 The House of Lords Committee 
concluded that the new rules on the Court’s jurisdiction are clearer than the previous 
position; however, they may have issues for national sovereignty, particularly for the UK 
and its common law system.58  

34. Some of the practical consequences of the Lisbon Treaty and the opt-in 
arrangements that the UK has negotiated remain matters of contention.  

Mutual recognition vs. approximation of legislation 

35. The Stockholm programme and the Lisbon Treaty are both clear that mutual 
recognition is at the heart of what the EU is trying to achieve in the area of freedom, 
security and justice.59 The latter enshrines the principle of mutual recognition for the first 
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time in the area of judicial cooperation in criminal matters.60 The Government strongly 
supports this development.61  

36. Article 83 of the Lisbon Treaty gives the European Commission the capacity to 
introduce minimum standards—for example on the admissibility of evidence, victims’ 
rights and procedural rights—and clearly identifies several crimes for which sanctions 
could be devised at EU level for the prevention of “mass criminality”, including trafficking 
in human beings, sexual exploitation of women and children and illicit drug trafficking. 
According to the Commission, such harmonisation of legislation may be needed (for 
example, to avoid criminals using differences between national legislation in different 
member states to operate from one EU country in directing activities in others) to give EU 
citizens a common sense of justice; and to facilitate mutual recognition.62 This builds on 
the existing approach to approximation of legislation whereby all member states must have 
in their law the availability of a sentence. Mr Faull was clear that the European 
Commission did not wish to harmonise criminal law for the sake of it, and in any case 
would find it difficult to do so.63 Professor Peers described the setting of general rules—for 
instance, the introduction of a minimum level for maximum sentences—as a “light-handed 
approach” to harmonisation which he did not see as problematic in terms of the variation 
which exists in national criminal procedures across member states.64  

37. The Government recognises that there may be “benefit in a degree of approximation of 
substantive law” in relation to some serious crimes, particularly cross-border crimes, but 
told us that it would consider any such proposals “very carefully and on a case by case 
basis”.65 The Government would have “serious reservations” about moves to align member 
states’ laws and regulations without three safeguards, ensuring that: they remain within the 
competence of the EU; are necessary and appropriate; and respect traditions in areas such 
as prosecutorial and judicial discretion (for example in relation to criminal sanctions).66 
Lord Bach stressed: “we are not going to have a harmonised code of criminal law 
throughout Europe.”67  

38. While the UK Government may wish to see greater emphasis on joint action and 
best practice rather than legislation, the proposals in the Stockholm programme and 
the Lisbon Treaty together give rise to the potential for a significant body of new law.  
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2 The opt-in protocol and revisions to 
existing mutual recognition instruments 
39. The European Council has requested the European Commission to set a timetable for 
transforming third pillar instruments to a new legal basis following the entry into force of 
the Treaty of Lisbon.68 We have considered the challenges that may be encountered during 
this process, particularly in the light of the “look before you legislate” approach that the 
Government has adopted to future proposals. 

The European arrest warrant 

40. The European arrest warrant aims to facilitate the rapid execution of decisions by 
judicial authorities of member states to require the arrest and return of a person for trial or 
to serve a sentence, when they have fled to, or are resident in, other member states. It is the 
best known instrument which encompasses the principle of mutual recognition of judicial 
decisions. It has been in operation in the UK since 1 January 2004 and has been used 
extensively across the EU. 

41. The effects of the European arrest warrant on the UK are well documented. They are 
illustrated by increases in the volume of extraditions to, and from, the UK and significant 
reductions in the time taken to effect these transfers.69 Mr Mike Kennedy of the Crown 
Prosecution Service, and founding president of Eurojust, told us that the warrant had been 
the “most effective mutual recognition tool introduced” and its impact was “greatly 
simplifying and speeding up extradition within the EU since its introduction in January 
2004”.70 The Ministry of Justice wrote that the European arrest warrant had: 

•  transformed extradition arrangements between EU member states 

• played an important role in the UK’s fight against international and trans-national 
criminality 

• prevented countries from refusing to surrender fugitives 

• reduced the time taken to surrender fugitives from an average of 18 months under 
previous extradition arrangements to around 50 days, and 

• enabled the UK to extradite over 1000 fugitives to other EU member states (since 
introduction) and, in 2008, nearly 100 wanted persons were surrendered back to the 
UK to face criminal proceedings.71 

42. Nevertheless, Mr Faull pointed out that developing the mutual trust necessary to enable 
and allow such trans-national legal instruments to work, and to be improved, is no easy 
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task: “…mutual recognition requires mutual confidence, which is not always a given”.72 
Mutual trust may be undermined if, for example, the threshold for the use of an instrument 
has been set, or interpreted as, too low given its expense and administrative burden. The 
European arrest warrant has exposed some of the difficulties of adopting common 
procedures within very different systems and highlighted limitations in taking a mutual 
recognition approach to legislation in this area. We heard from Fair Trials International in 
particular, that there are a number of difficulties with the instrument, which were 
described to us as “significant”.73 Mr Jago Russell, the Director of Fair Trials International, 
explained: “it seems to me that if you are going to recognise, in a “no questions asked” way, 
decisions of other courts you also have to have confidence that those courts in those 
countries are indeed respecting basic rights.”74 Some of the difficulties that have arisen with 
regards respect for individual rights are illustrated in case studies in box 2. 
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Box 2—Fair Trials International case studies  

Mr Symeou 

In 2007, while Mr Symeou, a university student, was on holiday with friends in Zante, 
Greece, another young Briton was assaulted and fell off an unguarded stage in a night-club, 
tragically dying two days later from his head injury. Andrew insists he was not even in the 
club at the time and many witnesses have since confirmed this. He was not sought for 
questioning, and knew nothing about the incident when he flew home at the end of his 
holiday. A year later, he was served with a European arrest warrant seeking his extradition 
to Greece to stand trial for murder. During the course of his legal challenge it emerged that 
the warrant is based on flawed evidence, much of it extracted through the brutal 
mistreatment of two witnesses who have since retracted their (word-for-word identical) 
statements. In addition to being concerned about Mr Symeou’s fate FTI considers that if 
the Greek authorities had acted legally and diligently, the true assailant could be brought to 
justice. 

Mr Mendy 

At the age of 18, Mr Mendy went on holiday to Spain with two friends. While there, all 
three were arrested in connection with counterfeit euros. Mr Mendy himself had no 
counterfeit currency on him or in his belongings when arrested and has no idea how the 
notes came to be on his two friends and in their rented apartment—in total, the police 
found 100 euros in two notes of 50. The boys were held three nights, then appeared in 
court and had a hearing lasting less than an hour, at the end of which they were told they 
were free to leave but might receive a letter from the authorities later. They returned to the 
UK and heard no more about it until 4 years later when, as Mr Mendy was studying in his 
room at university, officers from the Serious Organised Crime Agency arrested him on a 
European arrest warrant. He was extradited to Spain and held on remand in a maximum 
security prison in Madrid. Other inmates told him he might be in prison for up to two 
years waiting for a trial. Under immense pressure and fearing for his future, he decided to 
plead guilty, even though several grounds of defence were available and he would have 
preferred to fight the case on home ground, on bail, and with a good lawyer he could 
communicate with in English. None of this was possible, and he ended up spending 9 
weeks in prison before coming home to commence his university career, his future 
blighted by a criminal record. This is an example of how warrants can be issued in a 
disproportionate way, wasteful of costs and having an unduly harsh effect on individuals’ 
personal lives. 

Messrs Hill 

In 1997 the Human Rights Committee of the United Nations reported that brothers 
Michael and Brian Hill had been denied a fair trial in Spain, following their arrest in 1985, 
and were entitled to a remedy “entailing compensation” as a result. Spain failed to comply 
with this ruling and subsequently issued a European arrest warrant seeking the brothers’ 
extradition to Spain. In October 2005, Michael Hill was arrested in Portugal and extradited 
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to Spain where he served 7 months for breach of parole conditions. The brothers had 
already served three years in prison in Spain. Fair Trials International considers that this is 
a clear abuse of process and suggests that courts of executing states should be empowered 
to refuse extradition in such cases, rather than perpetuating the injustice of the original 
trial. 

Ms X 

In 1989, British citizen Ms X (anonymity requested) was arrested in France on suspicion of 
drug-related offences and held in custody. Her trial took place later in 1989. The court 
acquitted her of all charges, finding she had been set up by her then partner. She returned 
to the UK but, unbeknown to her, the case was appealed by the French prosecution. She 
was not notified and the appeal went ahead without her knowledge in 1990. No lawyer 
represented her and the Appeal Court overturned the original verdict and sentenced her to 
7 years’ imprisonment. She was not informed. In April 2005, a European arrest warrant 
was issued by the French authorities for Ms X to be returned to serve her sentence. 
Unaware of this, in 2008 she travelled to Spain where she was arrested and taken into 
custody pending extradition to France. Ms X refused to consent and spent a month in 
custody waiting for an extradition hearing. Eventually the Spanish court refused to 
extradite her, given that nineteen years had passed since the alleged offences. Ms X was 
released and flew home to the UK—only to be re-arrested on the same warrant by the 
British police at Gatwick airport. The City of Westminster Magistrates’ Court refused the 
extradition in April 2009 given the passage of time. This could happen again and again, 
until France removes Ms X’s warrant from the EU-wide system. Ms X is virtually a 
prisoner in her own country, as any trip abroad could result in her arrest. She wishes to 
visit her sick and elderly father in Spain but cannot risk it for the sake of her family.75 

 

43. The use of European arrest warrants for minor offences, which would be seen within 
the UK legal system as a disproportionate measure, raises the problems Mr Russell 
described for the UK (and other member states) both on human rights grounds and in 
terms of the costs to their legal systems.76 In many member states, including for example 
Poland, the prosecutor is constitutionally obliged, under the applicable codes of criminal 
procedure, to take action when there is an allegation that an offence has been committed. 
There is no equivalent to the prosecutor test which, in the UK, ensures that the case is in 
the public interest and that there is a realistic prospect of conviction.77 We heard several 
examples of cases where inter-country surrender of persons had been requested for 
offences that would be considered minor in the UK, for example, stealing ten chickens, a 
mobile phone or even a bowl of cherries.78 The Ministry of Justice was unable to provide us 
with an estimate of the cost to the UK of administering European arrest warrants79 but, 
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according to Mr Russell, an Irish judge has estimated the average cost per case in Ireland to 
be 25,500 Euro.80  

44. The Government acknowledged that there were difficulties with the administration of 
the European arrest warrant, particularly related to proportionality, and supported the 
view that the use of the European arrest warrant should be restricted to serious cases.81 It 
drew our attention to a report in 2008 on a review of the operation of the instrument which 
made recommendations to individual member states and to the preparatory bodies of the 
Council82 that were adopted by the Council in June 2009 (discussed further below).83  

45. We heard that the Government had not conducted a formal review of the Extradition 
Act 2003 but believed that the provisions work well.84 Some less formal scrutiny took place 
during the consideration of the Policing and Crime Act 2009, which made provision for the 
UK to begin sending and receiving data, including alerts which request the arrest of a 
person for extradition purposes, via the Schengen Information System II [SIS 2] and to 
defer extradition in particular instances. The use of the European arrest warrant has 
increased year on year, 85 but, as we noted above, the Government was unable to provide us 
with indicative costs for their enforcement, citing the many factors involved in making the 
decision and the various parts of the criminal justice system engaged in the process.86 We 
heard that Government did not foresee any increase in demand for European arrest 
warrants87 but we have since been told that there is likely to be a 250% rise in cases as a 
result of the UK’s connection to SIS 2 from April 2011.88 We understand that the Home 
Office is responsible for preparations to deal with this rise but there will be undoubtedly 
considerable implications for the Crown Prosecution Service, which approves applications 
for warrants; Westminster magistrates court, which administers European arrest warrants; 
and the National Offender Management Service, which is responsible for detaining 
suspects prior to their surrender. 

46. We would welcome clarification from the Ministry of Justice on the action it is 
taking to deal with the predicted 250% rise in arrests pursuant to European arrest 
warrants in terms of the implications for the Crown Prosecution Service, Her Majesty’s 
Courts Service and the National Offender Management Service and how it plans to 
meet the costs to the Department as a whole.  
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Revising the European arrest warrant 

47. The Law Society considered there to be an urgent need for the introduction of a 
proportionality test for the issuance of European arrest warrants.89 The Council has agreed 
that the issue of proportionality should be prioritised and there is general agreement 
amongst member states on the most appropriate means of doing so. The follow up to the 
evaluation report, discussed above, stated that “legislative action is undoubtedly the most 
binding manner to obtain a change in the way the European arrest warrant functions and 
therefore, at least in some cases, probably also the most effective course of action. There 
are, however, also potential drawbacks to legislative action […] [and it] should be followed 
only if it is unavoidable in order to remedy important problems”.90 Mr Faull drew similar 
conclusions.91 

48. The Government shared the view that renegotiation of the Framework decision on the 
European arrest warrant should not be the default solution to problems with its 
implementation.92 It is thus seeking to deal with these issues proactively by developing a 
shared understanding of best practice through the Justice and Home Affairs Council and 
with the Commission.93 While legislation was an option considered with other member 
states in the June 2009 Justice and Home Affairs Council, most member states accepted 
that there were other solutions that could be used, such as bilateral discussions, with the 
aim of developing a shared understanding of when it is appropriate to use the instrument.94 

49. Mr Russell explained why there may be resistance to resorting to legislation: “there is 
major concern in many EU member states, including the UK, and the Commission, on the 
question of re-opening the framework decision on the European arrest warrant […] [that] 
the whole thing will unravel […] I can see from a political point of view that there could be 
problems”.95 For example, if there is a review of the European arrest warrant the new rules 
on the European Court of Justice’s jurisdiction would apply with immediate effect. On the 
other hand, Mrs Mole pointed out that the issue of proportionality is compounded by the 
Government’s decision not to opt in to the jurisdiction of the Court of Justice because it 
denies the Westminster magistrates court the ability to raise questions about the execution 
of warrants in any cases.96 

50. It is unfortunate that the successful use of the European arrest warrant, and the 
reduced time taken to process intra-EU extraditions, has been overshadowed by 
perceived injustices in individual cases. We welcome the conclusions of the evaluation 
of the warrant, adopted by the Council in June 2009, and the subsequent progress that 
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has been made. However, we believe that the time it takes to review and reform such 
instruments undermines the mutual trust approach. Legislation should be used only as 
a last resort to resolving the issues over proportionality and we hope that the current 
approach bears fruit before the predicted growth in demand for European arrest 
warrants takes place.  

The threshold for inoperability 

51. While the Commission and member states may be reluctant to amend the framework 
decision as a means of resolving the proportionality issue, it may become necessary if other 
measures fail. Professor Mitsilegas, of Queen Mary University of London, believed that the 
UK opt-in would fuel momentum to re-open debates on aspects of law and policy either 
when framework decisions are be translated into regulations and directives, which may 
result in amendment to existing agreements, or when new accompanying measures are 
agreed.97 He raised questions, for example, about whether the UK could continue to 
participate in the European arrest warrant if it did not opt-in to a new directive on defence 
rights which underpins the principles of mutual recognition in the warrant.98  

52. As we have noted, the application of the opt-in protocol extends to processes by which 
amendments to existing measures are negotiated. If the UK decides not to participate in an 
amending measure and the Council decides that this lack of involvement renders the 
measure inoperable for other member states it can “eject” the UK from the original 
measure. Professor Peers illustrated his interpretation of the level of this threshold using 
the analogy of a car:  

would you say your car was inoperable just because there is an odd noise which you 
cannot explain, there is something awkward about it, or would you say it is only 
inoperable if it gets to the point where it is judged unroadworthy or, indeed, it just 
does not function at all because you cannot get it to start and there are no brakes or 
steering or something really essential that you need for a car to work?99  

He therefore supported the conclusions of the House of Lords EU Committee in its report, 
The Treaty of Lisbon: an impact assessment, that this threshold was a high one, related to 
technical inoperability. The Government also considered that the threshold was high.100 
We heard that this works in its favour as long as it wishes to remain participating in 
existing measures. However, Professor Peers pointed out that the European Commission, 
European Parliament, some member states and/or a different UK government may have 
different views as to the level of the threshold.101  

53. If it can be demonstrated that member states suffer financial loss stemming directly 
from the UK’s failure to participate (and the consequent inoperability of the measure), the 
UK could potentially bear financial consequences, a scenario that Mr Edwin Kilby, head of 
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European policy at the Ministry of Justice, considered highly unlikely.102 Professor Peers 
explained that there is already significant divergence in the implementation of aspects of 
existing measures which has not lead to a breakdown in their operation.103 However, Mrs 
Mole believed that it is “not out of the question” that a state may take another state to the 
Court of Justice, for example, if there was a very serious breakdown of the function of 
cross-border criminal justice mechanisms.104 

54. We are encouraged that neither the Minister, nor any of our witnesses, were able to 
provide a convincing example of a situation in which an existing measure would be 
rendered inoperable as a result of the UK’s decision not to participate. Nevertheless, we 
are concerned that the term “inoperable” is not defined in the protocol and that 
guidance is not available on its interpretation. 

The European evidence warrant 

55. The European evidence warrant, adopted as a Council framework decision in 
December 2008, is intended to replace mutual legal assistance procedures and further 
improve judicial co-operation by applying the principle of mutual recognition to a judicial 
decision for the purpose of obtaining objects, documents and data for use in criminal legal 
proceedings in different member states. Provisions to give effect to the UK’s obligations to 
implement the framework decision are included in the Policing and Crime Act 2009. Until 
the European evidence warrant is fully implemented—and this process is expected to take 
up to two years—the new measure will run in parallel with the mutual legal assistance 
procedures under the 1959 Council of Europe Convention and the 2000 EU Convention on 
mutual legal assistance. 

56. This instrument took some time to negotiate, being first introduced in November 2003, 
and the legislation that was finally adopted contained many exceptions to general 
principles, resulting in concern that it may not operate effectively. Mr Kennedy told us that 
he did not believe that the arrangements under the framework decision are as powerful as 
agreements for mutual legal assistance under the Conventions described above, although 
he also felt that these were too ad hoc.105 Practitioners have suggested to the European 
Commission that the system under the framework decision is cumbersome and difficult 
and not conducive to the best possible administration of justice (i.e. ensuring that it is 
relatively easy to obtain evidence located in one country where it is needed for a particular 
case).106 

57. Reflecting these concerns, the Stockholm programme provides for the European 
evidence warrant to be revised and a new measure adopted. Mr Kennedy could see benefits 
in standardising the process for gathering evidence, but believed that it would be difficult 
to develop a comprehensive European evidence warrant, citing differences in the rules of 
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admissibility of evidence across member states.107 Changes to rules on the admissibility of 
evidence could potentially give rise to more interference with the UK system.  

58. In principle, the Government is supportive of further attempts to improve judicial 
cooperation amongst member states but thought that this must be done through an 
instrument that will “demonstrably add real value” to mutual legal assistance.108 It has 
suggested to the Commission that a more effective system should: require executing 
authorities to set out a timeframe within which a request will be executed (but avoid a ‘one 
size fits all’ approach being taken to deadlines that could actually hamper wider judicial co-
operation); make proper provision for central authorities; include proportionality as a 
ground of refusal; and make the instrument available to the defence.109 We discussed the 
need for proportionality to be considered in adopting such a measure. Mr Faull agreed that 
it might be necessary to include this on the face of legislation and pointed out that the issue 
of proportionality arises at two levels: first, legislation must be in proportion to the 
objective it sets out to achieve and, secondly, there must be proportionality in how it is 
applied and interpreted.110 

59. Nevertheless, there are currently two parallel initiatives which may provide the basis for 
a new measure.111 The first, a green paper on the gathering and admission of evidence, was 
issued by the European Commission in 2009 to enable consultation and detailed 
investigation before new legislation is proposed.112 In addition, it is anticipated that a 
member state initiative, led by Belgium, will propose the introduction of a “European 
investigation order”.113  

60. While the Government may wish the EU to adopt a “look before you legislate” 
approach, the ability of member states to present their own initiatives may pre-empt 
more considered approaches by the European Commission. We agree with the 
Government that, if the European evidence warrant is revised or replaced, lessons 
should be learned from the operation of the European arrest warrant by incorporating 
safeguards into the legislation to minimise the potential for disproportionate use.  
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3 Safeguarding fundamental rights 
61. EU-level activity under the Stockholm programme is likely further to increase the 
powers of police and justice agencies in seeking to apply the principle of mutual 
recognition at all stages of criminal procedure. In her first hearing before the relevant 
Committees of the European Parliament, Viviane Reding, the European Commissioner for 
justice, fundamental rights and citizenship, stated: “In the last decade, justice has been 
neglected in favour of security, but the Lisbon Treaty now allows a balance to be struck”.114  

62. With respect to the rights of suspects and defendants, Fair Trials International 
suggested to us that what is needed is more than a re-balancing exercise and argued that 
there must be no “trade off” between fundamental rights and the need to fight crime: 
“These rights are not variables, to be weighed in the balance with other policy 
considerations. They are universal rights, which should now be restored to the centre of 
criminal justice policy”.115 As highlighted above, research shows large discrepancies 
between member states in their implementation of fair trial rights under the European 
Convention on Human Rights.116 Fair Trials International explained that such 
discrepancies tend to be greater for non-nationals: “in practice it can often be more 
difficult for non-nationals than nationals to receive a fair trial”; they cite several case 
studies (see box 2), which highlight what it describes as the ‘human costs’ of existing 
mutual cooperation measures, including the European arrest warrant, as a result of the 
issuance of unreasonable or improper extradition requests, and the lack of arrangements to 
protect minimum procedural rights in each of the areas of priority indicated in the “road 
map”.117 The Magistrates’ Association agreed that “defendants and other court users must 
be given every opportunity to ensure they fully understand all the proceedings and 
decisions made at every stage of the criminal justice process.”118 

63. The Hague programme endorsed an ambitious plan to agree measures to afford 
citizens, who become embroiled in criminal justice processes, common minimum 
procedural rights: 

The further realisation of mutual recognition as the cornerstone of judicial 
cooperation implies the development of equivalent standards for procedural rights in 
criminal proceedings, based on studies of the existing level of safeguards in member 
states and with due respect for their legal traditions. In this context, the draft 
framework decision on certain procedural rights in criminal proceedings throughout 
the European Union should be adopted by the end of 2005.  
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However, this did not come to fruition: six countries opposed the agreement to the 
proposal, Malta, the Czech Republic, Ireland, Cyprus, Slovakia and the UK. Lord Bach 
defended this decision: 

we, with some other countries, were not prepared to accept the decision on 
procedural safeguards and pulled out of it […] We thought that what was being 
proposed there was too ambitious for its own good and was trying to address, all at 
once, in a single all-encompassing instrument, a wide range of fundamental 
procedural guarantees, and the framework decision would have ended up 
replicating, or did end up replicating not exactly ECHR rights, and we thought there 
was a real risk of widely diverging interpretations between the European Court of 
Justice, on the one hand, and the Strasbourg Court [European Court of Human 
Rights]. Our problem was with the approach.119  

The “road map” on procedural rights 

64. The Swedish Presidency prioritised the resumption of negotiations on procedural 
rights and published a Roadmap with a view to fostering the protection of suspected and 
accused persons in criminal proceedings (the “road map”) in the form of a note presented to 
the Justice and Home Affairs Council on 1 July 2009.120 The Swedish Minister of Justice has 
explained the reasoning behind the Presidency’s focus on this issue: 

If we cannot make more progress in this area, we risk distorting our collaboration so 
that measures that guarantee the legal security of the individual are not given 
sufficient scope.121 

The “road map” replicates the priority rights in the original proposal, but advocates a right-
by-right approach to agreeing the measures described in box 3.  
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Box 3 – The “road map” measures (in order of consideration) 

a) Translation and interpretation: The suspected or accused person must be able to 
understand what is happening and to make him/herself understood. A suspected or 
accused person who does not speak or understand the language that is used in the 
proceedings will need an interpreter and translation of essential procedural documents. 
Particular attention should also be paid to the needs of suspected or accused persons 
with hearing impediments. 

b) Information on rights and information about the charges: A person that is suspected or 
accused of a crime should get information on his/her basic rights orally or, where 
appropriate, in writing, e.g. by way of a Letter of Rights. Furthermore, that person 
should also receive information promptly about the nature and cause of the accusation 
against him or her. A person who has been charged should be entitled, at the 
appropriate time, to the information necessary for the preparation of his or her defence, 
it being understood that this should not prejudice the due course of the criminal 
proceedings. 

c) Legal advice and legal aid: The right to legal advice (through a legal counsel) for the 
suspected or accused person in criminal proceedings at the earliest appropriate stage of 
such proceedings is fundamental in order to safeguard the fairness of the proceedings; 
the right to legal aid should ensure effective access to the aforementioned right to legal 
advice. 

d) Communication with relatives, employers and consular authorities: A suspected or 
accused person who is deprived of his or her liberty shall be promptly informed of the 
right to have at least one person, such as a relative or employer, informed of the 
deprivation of liberty, it being understood that this should not prejudice the due course 
of the criminal proceedings. In addition, a suspected or accused person who is deprived 
of his or her liberty in a state other than his or her own shall be informed of the right to 
have the competent consular authorities informed of the deprivation of liberty. 

e) Special safeguards for suspected or accused persons who are vulnerable: In order to 
safeguard the fairness of the proceedings, it is important that special attention is shown 
to suspected or accused persons who cannot understand or follow the content or the 
meaning of the proceedings, owing, for example, to their age, mental or physical 
condition. 

f) Green paper on pre-trial detention: The time that a person can spend in detention 
before being tried in court and during the court proceedings varies considerably 
between the member states. Excessively long periods of pre-trial detention are 
detrimental for the individual, can prejudice the judicial cooperation between the 
member states and do not represent the values for which the European Union stands. 
Appropriate measures in this context should be examined in a green paper. 
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65. The Government was supportive of strengthening the procedural rights of suspects and 
defendants under the Stockholm programme, describing it as an area of “fundamental 
concern”.122 However, it considered the need to do so as predominantly an issue affecting 
UK citizens who are resident or travelling in other member states as the UK already 
provides high standards of procedural rights, for example, in standards of detention and 
access to legal aid.123 

66. The Government sees the “road map” as a good example of a cautious and pragmatic 
approach to EU policy-making. Lord Bach described it as a “British way of dealing with 
progress.”124 However, while the “road map” was welcomed in principle by our witnesses, 
including the Law Society, JUSTICE and Fair Trials International, some raised concerns 
about adopting a step-by-step approach.125 Negotiations on the “road map” were not 
initially part of Stockholm programme per se but a separate and self-contained process. 
JUSTICE and the Law Society feared that there would be no obligation upon member 
states to continue to act in this area following the Swedish Presidency. 126 The commitment 
is now enshrined in the programme itself,127 but there remain no guarantees that it will be 
implemented in its entirety as the failure of previous negotiations under the Hague 
programme demonstrates. Mr Russell of Fair Trials International expressed his hopes that 
the new co-decision powers of the European Parliament will assist in encouraging member 
states to agree legislation on fundamental rights.128 

Speed of implementation 

67. It is clear that addressing the current imbalance in rights observances across the EU is a 
priority for Government and for the European Council which has called for “swift 
implementation” of the measures agreed in the “road map”.129 Efforts to generate a 
proposal on the first procedural right (interpretation and translation) were certainly 
speedy. Agreement on the framework decision was reached, in principle, at the Justice and 
Home Affairs Council on 23 October 2009, but there was insufficient time to consult the 
European Parliament prior to the entry into force of the Lisbon Treaty. The proposal was 
subsequently re-introduced on 15 December 2009 by a group of member states exercising 
their right of initiative for a directive, the first use of this power to make a proposal for 
justice legislation under Article 82(2)(b) of the Lisbon Treaty.130 Nevertheless, assuming it 
is now agreed relatively quickly,131 implementation may be hindered for practical reasons, 
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for example, the lack of qualified interpreters or technological infrastructure to support 
interpretation, including by videoconference. 132  

68. While we understand that work has already begun on devising a proposal for 
information on rights and charges,133 we heard that other measures, for example that on 
legal aid (measure C), may prove more difficult to agree. Fair Trials International thought 
that existing rules governing legal aid for individuals are unclear and vary between states, 
in particular the ability to resort to legal aid to support legal representation is often 
limited.134 Research commissioned by the Ministry of Justice, from the University of York, 
found that whereas continental systems tend to have higher judicial and court costs, the 
adversarial nature of the criminal courts in England and Wales, and other common law 
countries, dictates the level and nature of the criminal legal aid system to a large extent as 
more representation is needed in court.135  

69. The current budget for legal aid in the UK is £2.1bn per year.136 Lord Bach accepted 
that this budget will always inevitably need to be higher than other member states with 
inquisitorial legal systems, but insisted that the existing system of legal aid was “generous”, 
even when compared with other common law countries such as Australia and New 
Zealand.137 This can be partly explained by higher rates of recorded crime, higher case 
volumes and higher average costs per case in the UK.138 The Government has already made 
it clear to the JHA Council that it could not agree to anything which could increase its 
current obligations to provide legal aid arising under Article 6(3)(c) of the ECHR and 
hence raise its legal aid expenditure.139 

70. Furthermore, JUSTICE sounded a note of concern that the green paper on the right to 
review grounds for detention before a trial (measure F) could take some years to emerge—
as a result of the consecutive consideration of measures proposed—let alone a tangible 
proposal.140 The Minister did not deny that some of these matters were unlikely to be 
resolved swiftly and acknowledged that difficult cases would continue to arise in the 
meantime.141  

71. The potential for delays in implementing the “road map” raises questions about the 
likelihood of a continued imbalance of EU policy-making in favour of prosecution for 
some years to come. We heard that this may be ameliorated both by such existing 
safeguards as the offer of consular assistance from embassies and the implementation of 
mutual recognition instruments. Some instruments may help prevent the differential 
treatment of non-nationals; for example, it is hoped that the European supervision order 
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will negate the need to resort to custodial remands to prevent absconding.142 Other 
instruments should afford citizens greater protection of some fundamental rights, for 
example, the Framework decision on trials in absentia enhances the rights of defendants by 
clarifying the criteria for determining when they have been adequately notified about their 
trial.143 Technological developments, such as video-conferencing, may also assist.144  

72. We are encouraged by progress made in implementing the “road map” thus far, 
notwithstanding the delays caused by the introduction of the Lisbon Treaty. Some 
countries have given a strong signal that this is a priority by introducing the directive 
on interpretation and translation as a member state initiative. We consider it wise to 
begin with the easiest elements and to approach these with a renewed sense of 
optimism, but it is also important not to be complacent about the potential for 
setbacks. Very practical difficulties related to language may be more easily resolved 
with equally pragmatic solutions but other issues will undoubtedly be more complex to 
resolve. We fear that the current pace of progress may not be sustained and therefore 
have concerns about the implications of the continued imbalances in the system for UK 
citizens. As the number of European arrest warrants is predicted to rise, there is a real 
risk that many more citizens will experience the dire consequences of the lack of 
adequate safeguards afforded to them when they find themselves caught up in cross-
European judicial processes.  

Other mechanisms to improve compliance  

73. The “road map” will effectively enhance rights that already exist in the Convention on 
Human Rights, but as is apparent from the disparities explained above, the presence of 
rights for EU citizens is no guarantee that they will be adhered to in practice; as we noted 
above, cases are subject to considerable delays at the European Court of Human Rights (see 
chapter 5). Once the EU itself accedes to the European Convention on Human Rights it 
will be subject to the adjudication mechanisms of the Council of Europe and the 
jurisdiction of the European Court of Human Rights, although in our meetings in Brussels 
we heard that this was likely to take some time. The Court of Justice will also apply the 
Convention in its interpretation of questions about the meaning of EU law and to inform 
its interpretation of the Charter. Ms Jodie Blackstock, senior legal officer at JUSTICE, 
pointed out that, in any case, the EU Charter of Fundamental Rights does not expand upon 
the Convention rights but lists them in one place along with the obligations to consider 
human rights issues under the Treaty on the European Union and the related 
jurisprudence that has developed.145  

74. On 18 February 2010, Commissioner Reding set out her priorities for developing 
fundamental rights policy, stating: “The Charter will be the compass for all European 
Union policies. It will be the base for rigorous impact assessments on fundamental rights 
concerning all new legislative proposals.” She also pledged to “use all the tools available 
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under the Treaty to ensure compliance with the Charter of national legislation that 
transposes EU law” and to “apply a “zero tolerance policy on violations of the Charter.”146 

75. The Law Society called for provision to be made in legislation for the evaluation and 
monitoring of compliance mechanisms for procedural rights147 as recommended by the 
Home Affairs Committee in its 2007 report Justice and Home Affairs issues at European 
Union level.148 Monitoring of compliance with existing procedural rights will be all the 
more necessary if the “road map” measures take a long time to agree.  

Potential for divergent jurisprudence  

76. The main reason that the Government was unable to accept the European 
Commission’s original proposal for a framework decision on procedural rights in criminal 
proceedings was because it considered there to be a “real risk” of confusion arising from 
the potential for European Court of Human Rights jurisprudence to be compromised by 
diverging interpretations of EU definitions of human rights by the European Court of 
Justice.149 The Government thus saw the original single instrument as “too ambitious” and 
welcomed the step-by-step approach championed by Sweden, believing that such an 
approach would help resolve any conflicts.150  

77. The extent to which this tension will be resolved by taking the “road map” approach 
has been the subject of concern. The introductory text to the resolution on the “road map” 
states that any new EU legislative acts in this field151 should be consistent with the 
minimum standards set out by the Convention, as interpreted by the European Court of 
Human Rights.152 The European Scrutiny Committee considered the draft resolution on 14 
October and advised the Government that it “potentially creates a new tier of procedural 
rights”.153 That Committee also questioned the value of the interpretation of the 
relationship between ECHR and EU law outlined in the preamble to the resolution and 
“strongly” recommend it be amended. Nevertheless, the final adopted text remains 
essentially the same: 

Furthermore, the Convention, as interpreted by the European Court of Human 
Rights, is an important foundation for member states to have trust in each other's 
criminal justice systems and to strengthen such trust. At the same time, there is room 
for further action of the European Union to ensure full implementation and respect 
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of Convention standards, and154, where appropriate, to ensure consistent application 
of the applicable standards and to raise existing standards."155  

78. The preparation of the Proposal for a framework decision on interpretation and 
translation rights in criminal proceedings illustrates that it is possible to consolidate the 
Convention and European Court of Human Rights case law into proposals in consultation 
and cooperation with the Council of Europe. The Council of Europe has commented that 
some provisions of the framework decision lay down standards surpassing those of the 
ECHR but that this “does not raise a problem in terms of their compatibility with the 
ECHR, since its Article 53 explicitly provides for such an eventuality. However…it is 
important that such higher standards are clearly indicated.” 156  

79. In a written submission JUSTICE explained to us how the proposal enhances existing 
rights under the Convention: 

On 8 July the Commission presented a proposal for a Council framework decision 
on the right to interpretation and translation in criminal proceedings (the proposal). 
The explanatory memorandum sets out clearly the need for action in this area and 
the developments of case law before the European Court of Human Rights which 
clarifies that the right to interpretation and translation provided in Articles 5 and 6 of 
the European Convention on Human Rights should be provided free of charge, to 
pre-trial proceedings and of competent quality. The proposal seeks to enhance these 
developments with practical detail. Article 2 confirms that the right to interpretation 
attaches to investigative as well as judicial proceedings, including police questioning 
and the provision of advice by the suspect’s lawyer. In a somewhat circular fashion 
Article 3(2) provides ‘[t]he essential documents to be translated shall include the 
detention order depriving the person of his liberty, the charge/indictment, essential 
documentary evidence and the judgment.’ Article 4 confirms that the state shall 
cover the costs of the service. Article 5 is headed ‘Quality of the interpretation and 
translation’ and requires the service be provided in such a way as to ensure that the 
suspect is fully able to exercise his rights, and that the profession is trained in 
ensuring this is the case.157 

The European Scrutiny Committee maintains that this may result in “legal uncertainty”.158  

80. During our meetings in Brussels similar concerns were raised about the entry into force 
of the EU Charter of Fundamental Rights. We heard two different assumptions about the 
potential implications of this. On the one hand that Court of Justice rulings may fall short 
of standards set in European Court of Human Rights jurisprudence, and on the other, that 
such rulings may be in excess of them. While this potential for divergence undoubtedly 
gives rise to challenges for both courts, our witnesses did not believe that there would be 
problems of conflict of case law. Professor Peers told us: 

 
154 Replaced “as well as”. 

155 Resolution of the Council of 30 November 2009 on a Roadmap for strengthening procedural rights of suspected or 
accused persons in criminal proceedings, 2009/C 295/01, para 2 

156 HC (Session 2008–09) 19-xxviii, para 13.16 

157 Ev 74-75 

158 HC (Session 2008–09) 19-xxviii, para 13.2 



36    Justice issues in Europe 

 

I do not think it is fundamentally problematic anyway to be setting standards which 
are above the ECHR, given that they are a minimum standard and given that it is 
obviously open to member states, and therefore presumably the European Union as 
a whole, to set standards which are above the minimum standards in the ECHR as 
far as criminal law is concerned.159 

81. Mr Faull, Mrs Mole and Ms Blackstock explained that it has become increasingly 
common for the Court of Justice to consider the case law of the ECHR, which has tended 
to result in more comprehensive application of rights than those which are guaranteed 
under ECHR.160 In doing so the Court has operated on the principle that: “in interpreting a 
piece of community legislation it must take into account, and not divert or depart from, the 
jurisprudence of the Strasbourg Court but must nevertheless give a Community meaning 
to Community provisions”.161 Therefore, while there has been speculation over the risk of 
divergent jurisprudence, this threat has not actually materialised. Mrs Mole argued that 
while there was always a risk of the European Court of Justice inadvertently providing a 
level of right lower than that provided by the ECHR, in her view the “probability is zero” 
that this would occur in practice.162 Mr Faull agreed that there was no guarantee that 
divergence would not occur in the future but he considered that the EU’s accession to the 
ECHR would make this “quite a lot less likely”, as the ECJ would then be applying the 
Convention fully and would use its interpretation of the Convention to inform its 
interpretation of the Charter.163  

Sharing best practice 

82. JUSTICE noted that there was no best practice guidance accompanying the proposal on 
interpretation and translation in criminal proceedings and drew our attention to 
recommendations in a report prepared for the Directorate General Interpretation which 
could provide a basis for such guidance. 164 For example, the report advocated a curriculum 
in legal interpretation and a system of accreditation, certification and registration for legal 
interpreters.165 The Magistrates’ Association has produced a guidance note and checklist 
for its members on using interpreters in court proceedings.166  

83. The Commission should develop best practice guidance to accompany each of the 
proposals created under the “road map”. In the first instance such guidance should be 
produced to complement the forthcoming directive on interpretation and translation 
in criminal proceedings, drawing on existing good practice in other member states, for 
example, the guidance note and checklist devised by the Magistrates’ Association. 
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Enhanced support to victims of crime  

84. Strengthening the rights of victims was a priority identified in the Stockholm 
programme. The European Council calls for the European Commission to examine the 
possibility of creating a single comprehensive legal instrument on the protection of victims, 
by joining together the instruments that are already in force, including the 2004 Directive 
on compensation to crime victims and the 2001 Framework decision on the standing of 
victims in criminal proceedings.167 The Commission reported last year on implementation 
of the framework decision and concluded:  

The implementation of this framework decision is not satisfactory. The national 
legislation sent to the Commission contains numerous omissions. Moreover, it 
largely reflects existing practice prior to adoption of the framework decision. The 
aim of harmonising legislation in this field has not been achieved owing to the wide 
disparity in national laws. Many provisions have been implementation by way of 
non-binding guidelines, charters and recommendations. The Commission cannot 
assess whether these are adhered to in practice.”168 

The Commission subsequently commenced a wide-ranging impact assessment to consider 
what legislative and practical measures should be taken in 2011 to improve the position of 
victims during the entire judicial process. This could comprise: compensation; protection; 
assistance; special provisions for vulnerable victims, particularly child victims; and support 
for the activities of victim support organisations. In her first hearing before the relevant 
European parliamentary committees, Commissioner Reding reflected the importance that 
the Commission wishes to place on these issues and asserted that the EU must begin to pay 
more than “lip service” to the protection of victims.169  

85. According to the Government, the framework decision has provided a “starting point 
for a significant set of reforms to the way victims are supported and kept informed about 
their case”, 170 including a code of practice for victims of crime, No Witness, No Justice and 
the introduction of Victim Support Plus.171 We heard that this has resulted in significant 
improvements in victim satisfaction with the criminal justice system; from 75% satisfaction 
in 2005/06, to 82% in December 2008.172  

86. Victim Support gave us its view on the UK Government’s track record in implementing 
the provisions of existing instruments. It agreed that the UK, particularly England and 
Wales, had a “relatively strong track record” in implementing the 2001 Framework decision 
on the standing of victims in criminal proceedings but identified areas for improvement, 
particularly the implementation of outstanding articles in framework decision, including: 
Articles 4 (Right to receive information); 5 (Communication safeguards); 8 (Right to 
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protection); 9 (Right to compensation in the course of criminal proceedings); 10 (Penal 
mediation in the course of criminal proceedings); 11 (Victims resident in another member 
state); 12 (Cooperation between member states); and 14 (Training for personnel involved 
in proceedings or otherwise in contact with victims).173 

87. The Stockholm programme identified particular groups of victims for attention, 
including victims of: gender based violence; child exploitation; trafficking; terrorism; and 
“cyber crime”. The NSPCC was supportive of child-specific provisions for young victims of 
crime.174 However, Victim Support has found that, where universal services are not in place 
for all victims, this impacts disproportionately on vulnerable victims and “urge[s] caution” 
in identifying priority groups of victims.175 Victim Support raised concerns about adopting 
a “two-tier” approach to victim policy in the EU, particularly in member states where 
infrastructure for supporting victims is not already established. The Government believed 
that there should be a focus on child protection and information on previous relevant 
convictions.176 

88. The 2004 directive provided that where an EU citizen was a victim of crime in another 
member state they could apply for their own country’s compensation scheme. We heard 
that, across the EU, there has been low take-up of compensation under the directive, which 
Victim Support attributed primarily to a lack of awareness of the existence of such 
provision.177 Other reasons for its underuse, identified in the Commission’s report, 
included perceived language barriers and the absence of a central source of information on 
the entitlements of victims. Victim Support called for victims to be made fully aware of the 
enhanced opportunity to seek compensation under the 2004 directive.178  

89. The Law Society raised concerns about the extent to which victims’ rights may be 
balanced with the rights of defendants in any new measures:  

It will be important to resist any attempts, albeit not explicitly referred to, to 
introduce a system of victim’s rights in which prosecutorial discretion to discontinue 
a case or downgrade a criminal charge would be subject to the victim’s input or 
consent or that of the victim’s advisor; or to introduce protective measures to afford 
victim anonymity that do not adequately protect the right of a defendant to challenge 
their evidence.179 

90. We welcome the proposed consolidation of instruments to promote the rights of 
victims of crime. The existence of compensation schemes could be promoted relatively 
easily through the forthcoming e-justice portal—which will function as a point of access 
to information on justice matters across the EU—with appropriate signposting from 
domestic agencies that come into contact with victims from other member states. We 
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seek clarification from the Government as to when it intends fully to transpose the 
outstanding articles of the framework decision on the rights of victims in criminal 
proceedings. 



40    Justice issues in Europe 

 

4 Information management and data 
protection 
91. Over the last 10 years there has been significant growth in the collection, storage and 
sharing of information in Europe and between Europe and the rest of the world for law 
enforcement purposes, assisted by many technological developments.180 The Ministry of 
Justice identified significant benefits of greater information exchange including, more 
effective and more efficient action to combat terrorism and crime, quicker and safer travel 
and immigration procedures, and better experiences for citizens living, working, studying 
or doing business abroad.181 Existing instruments which enable the movement of personal 
data in the area of criminal justice at EU level include automated sharing of DNA files; 
access to criminal records and mutual recognition of convictions and the European arrest 
warrant.  

92. The European Data Protection Supervisor, Peter Hustinx, whom we met on our visit to 
Brussels, told us that he believed that, while the post-Lisbon decision-making processes 
might speed up the passage of data protection legislation, it might also result in greater 
compromise. We felt it was important to consider with our witnesses whether existing 
legislation and the Stockholm programme proposals strike the right balance between data 
protection and data management and utility from technology and the protection of 
privacy. Commissioner Reding has stated her belief that the EU “cannot expect citizens to 
trust Europe if we are not serious in defending the right to privacy”.182 

Existing legislation 

93. The European data protection directive, agreed in October 1995, set out basic principles 
of data protection, for example, the right to access and the right of correction, rectification 
and deletion if data are erroneous or the date for their lawful use has expired.183 Under the 
directive, each member state must set up its own data protection authority to monitor 
adherence to these principles; in the UK this function is performed by the Information 
Commissioner. The directive did not originally cover criminal law and will not 
automatically apply to justice issues despite the Lisbon Treaty having come into force. The 
2008 Framework decision on the protection of personal data processed in the framework of 
police and judicial cooperation in criminal matters, which, as its title suggests, does apply 
specifically apply to justice, is restricted to police and judicial data exchanged between 
authorities and systems in member states and at the EU level.  

94. We have encountered two broad issues arising from the existing legislation. First, the 
directive is thought to be out of date; some witnesses considered that the entry into force of 
the Lisbon Treaty provided an opportunity for a review to bring the directive “into the 21st 
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century”.184 Secondly, EU data protection law for justice is deemed inadequate.185 For 
example, while the European Data Protection Supervisor has welcomed the adoption of the 
framework decision, which must be implemented by member states by 27 November 2010, 
he saw it “only as a first step”. He has declared that “unfortunately, the level of data 
protection achieved in the final text is not fully satisfactory”, highlighting in particular that 
it does not apply to member state domestic data and explicitly excludes such exchanges as 
the transfer of passenger name records data to US authorities.186  

95. The UK Information Commissioner, Christopher Graham, agreed that there is no 
comprehensive data protection law which covers justice issues, describing the approach to 
data protection in this area as “tinkering at the edges”, with specific provisions being 
introduced at the level of an organisation or for a specific database.187 While he also sees the 
framework decision as an improvement he regarded it as an “ad hoc solution” and 
“complex, opaque and ineffective.”188 He told us this contributes to “significant divergence 
in the standards of data protection in the area of justice and law enforcement across 
Europe, as well as a degree of confusion as to which standard applies” in any given 
instance.189 The Information Commissioner is also concerned that where new legislation is 
introduced: “on too many occasions the proposed surveillance, information sharing or data 
collection led solution does not actually address an identified problem and have been 
introduced on the basis of ‘something must be done’”.190 

96. There is no single authority for supervising data protection safeguards in this area. The 
nature of the supervision of compliance with data protection rules is dependent upon 
which pillar each EU law enforcement agency came under prior to the Lisbon Treaty. With 
the exception of Eurojust, those agencies that came within the third pillar, for example 
Europol191 which handles criminal intelligence, have their own data protection authority 
on which the UK Information Commissioner is represented. In the case of Eurojust 
officers from data protection authorities across Europe are not directly involved; its 
supervisory structure consists of three representatives drawn from judicial nominations—
which could include national data protection commissioners or their representatives—
from each member state.192 Agencies that came within the first pillar, for example Eurodac, 
a database of fingerprints of applicants for asylum and illegal immigrants, are supervised 
directly by the European Data Protection Supervisor. 

97. The Ministry of Justice agreed that existing supervisory systems are piecemeal but 
suggested that this did not mean they were inadequate.193 Mr Faull told us that he saw the 
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Information Commissioner’s Office, and national data protection offices in other member 
states, as a sufficient mechanism for the enforcement of European data protection 
initiatives.194 He therefore believed that the EU has a “well-functioning” institutional 
system to protect citizens’ personal data. This assumes that the existence of data protection 
initiatives and authorities for supervising data management alone results in a consistent 
and reliable system of adequate safeguards. Yet, Professor Juliet Lodge, Director of the Jean 
Monnet European Centre of Excellence, University of Leeds, told us that the effectiveness 
of data protection authorities varied greatly.195 Clearly more needs to be done to embed 
higher and more consistent standards. The Information Commissioner’s Office called for a 
merger of supervisory systems for data protection at European level.196 The Government 
explained that it had clarified this position with the Information Commissioner and 
understood this to refer to the possibility of more coordinated supervision rather than the 
creation of a single system.197 

98. Under the above arrangements, EU law enforcement agencies are not currently 
governed by the Data protection act 1998 or data protection laws of other EU countries. An 
individual must therefore apply for access to information held about them to each of the 
European law enforcement agencies. It is therefore unclear to EU citizens where they 
should go to rectify problems with adherence to the rules established in the framework 
decision.198  

A new strategic approach 

99. Data protection is an area of particular priority in the Stockholm programme which 
proposes the introduction of a strategy to protect data within the EU and an information 
management strategy. However, the Information Commissioner has expressed to us his 
deep-seated concerns, both in written and oral evidence, that the programme does not 
adequately address the shortcomings of existing legislation. In particular he believes that 
the Commission is misguided in its focus on ensuring the “best possible flow of data within 
European-wide networks” and proposes that policy in this area should be aiming for better 
law enforcement across Europe instead.199  

100. The Information Commissioner argued that it would be better to revise the 1995 
directive.200 This received some support from our witnesses. For example, the editor of 
Privacy laws and business international newsletter, Mr James Michael, agreed that the 
entry into force of the Lisbon Treaty provided an opportunity to create a single set of data 
protection rules that applied to all EU activities.201 We see that there is merit in this 
approach. 
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101. As we noted above the Government has displayed considerable reluctance to 
renegotiate matters which have already been agreed, either under the first pillar (e.g. the 
directive) or the third pillar (e.g. the framework). The Government set out its support for, 
and perspectives on, the key elements of a European information and data protection 
strategy in its written evidence to us.202 It claimed to have “led the way” in pressing the EU 
to evaluate existing information exchange agreements and to design an information 
exchange and data protection strategy to steer the direction of future proposals.203 Its own 
evaluation of existing proposals, and the potential for a comprehensive EU data protection 
law, is that there are already extensive common data protection arrangements in place to 
protect individuals where member states share data.204 Therefore, while the Ministry of 
Justice acknowledged that there may be a need to review the legislation which is currently 
in place, the Government would need convincing that there were substantial gaps and 
difficulties in the present provisions.205 The Government again expressed a preference for 
practical measures to ensure a strong data protection regime, for example, using privacy 
impact assessments—which the Information Commissioner supported206—rather than 
“rush[ing] ahead” with a single data protection law and getting it wrong.207 Responses to a 
recent European Commission consultation on the 1995 directive called for stronger and 
more consistent data protection legislation across the Union.208  

102. We urge the Ministry of Justice and the Information Commissioner to work 
towards a resolution of the current divergence in views on existing EU data protection 
legislation for the field of justice. We welcome the European Commission’s 
consultation on the 1995 Data protection directive. If the directive is revised, the 
opportunity should be taken bring all EU law enforcement agencies under the aegis of 
the European Data Protection Supervisor for data protection purposes.  

The European e-justice programme 

103. The e-justice portal, a website that initially will function as a point of access to 
information on justice matters across the EU, and in each member state, is primarily for 
EU citizens, legal practitioners and businesses. It was expected to be launched in December 
2009 but has been delayed. The first phase will include information on national and 
community law and procedures and will provide a link between insolvency, land and 
business registers in a number of member states. Further functions, for example access to 
criminal records and other information managed by member states in the administration 
of justice, are likely to be added in due course.209  
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104. The Government believes the e-justice portal potentially offers a means of both 
providing information and facilitating ways of accessing judicial systems.210 On the other 
hand, it considers that EU e-justice projects must be cost effective, proportional and reduce 
duplication by ensuring that such projects take proper account of other IT work being 
undertaken in the justice field so that new measures and systems are compatible.211 

105. The e-justice portal seeks to enhance fundamental rights, for example, by providing 
access to information and potentially enabling video-conferencing to be used to overcome 
practical problems, such as the lack of interpreters for all EU languages.212 The Law Society 
raised a number of concerns about its capacity to do so, for example, in terms of the 
entitlement to be present at all hearings in person; the potential for watering down rights to 
interpretation and translation, e.g. through the use of e-translation; respecting the right to 
privacy; and the availability of information on means of redress; and the shortfalls of 
mechanical translation.213 

106. More broadly, the extent to which data on individuals are now shared, in particular 
for law enforcement purposes, has been the subject of concern by many civil liberties 
organisations, some of which consider that data are not being retained or processed 
lawfully. Mr Faull said that this was a matter of public concern, particularly as data about 
citizens who may be innocent are being stored and retained for future use.214 Mrs Mole 
pointed out that under Article 8 of the European Convention on Human Rights every 
incident of collection, retention or dissemination of private data about an individual must 
be justified.215 Mr Russell raised concerns about the accuracy of data being held and the 
relative absence of remedies for individuals who encounter errors in the data held.216 The 
European Data Protection Supervisor has called for access to complaints procedures.217 

107. The Government should make every effort to publicise the e-justice portal. This is 
particularly important for victims, who should be able to gain access via the police and 
Victim Support, and for suspects, who should be notified by the police.  

The security of data transfer and privacy through technology 

108. The volume of EU decisions which require or facilitate greater movement of data 
about individuals suspected of offences is likely to continue to increase under the 
Stockholm programme and greater emphasis will be placed on the use of information and 
communication technologies, including automated data transfer. As more and more data 
is collected and shared electronically, the risks that data are either inaccurate or held 
insecurely increases as data protection safeguards are diminished. We explored the 
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question of balance between privacy and security and how it can be achieved in practice 
with several of our witnesses. According to the Information Commissioner, the UK has 
been characterised as adopting an unnecessarily pragmatic approach to negotiations on 
data protection, with insufficient recognition of the need for privacy, but the 
Commissioner considered that it is “unhelpful to hide behind the need for privacy”.218 Mr 
Stephen McCartney, Head of data protection promotion, Information Commissioner’s 
Office, explained that some member states approach data protection in a “codified 
manner” but in his experience these were philosophical, rather than practical, 
differences.219  

109. Nevertheless, there are some genuine concerns that the balance between getting utility 
from technology while protecting privacy is not currently right. Professor Lodge directed 
an EU research programme on “balancing security and liberty”220 and concluded from the 
research that “questions of automated data transfer raise serious issues about the 
technology itself, data management, and the impact of [information and communication 
technologies] on the way we are governed.”221 On the basis of this research she has focused 
her concerns about the use of these technologies on the weakness inherent in the 
technologies themselves rather than the motivations of those using the data. She has 
described such technologies as “unacceptably vulnerable to hostile incursions” and has 
suggested that as a result, before any system to exchange information is set up, the design 
of the technology must start from the premise of “baking in security” as the primary goal.222  

110. Professor Lodge and Mr Michael emphasised the relative merits of information 
technology in facilitating stronger safeguards for holding and transferring personal data. 
Mr Michael suggested that technological devices which encrypt data may be more effective 
in protecting the privacy of communications than data protection legislation.223 Professor 
Lodge told us that while it is possible to “bake-in” high data protection standards to new 
systems, data protection safeguards can also be compromised by technology. For example, 
data degrades over time relative to upgrades in software and technology, and by the 
outsourcing of data management, a practice which she believed was increasing in the EU.224 
She explained that data protection standards can become unravelled as data are moved 
between law enforcement agencies: “the data mining, data slicing and regeneration of new 
data which then becomes the property of a third company, who knows where, is a huge 
danger and citizens do not realise how dangerous it potentially is.”225  

111. Government has advocated “privacy by design” where “new proposals incorporate 
from the start the idea of data protection: what the data will be used for and why” as a key 
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part of an information management strategy.226 This accords with the views of both the 
European Data Protection Supervisor227 and the European Commission.228 However, 
Professor Lodge did not believe that security and privacy concerns were sufficiently high 
on the list of objectives for those who commission, or develop, systems to exchange 
information.229 

112. While we support the need for clear statements of purpose on data protection, 
what happens in practice is more important. Technology undoubtedly offers 
tremendous opportunities for both transferring data quickly and building in 
safeguards for privacy. Nevertheless data protection standards can be compromised by 
technology as well as by regulation. Although the Government advocates “privacy by 
design”, we were surprised to learn that utility is given far greater weight than the 
incorporation of fundamental security measures in the development of some EU 
information management systems. We urge the Government to be more conscious of 
this in its discussions regarding developments in e-justice.  

The proliferation of data sharing 

113. Professor Lodge has argued that while it is laudable to establish principles for data 
protection, they are hard to police, to control and to make accountable:  

the proliferation of fuzzy public-private cooperation and arrangements also means 
that audit trails and management codes on data handling, access, verification, 
authentication, storage and transmission open the door to greater insecurity as well 
as inadequate controls to ensure the accountability at a public political level for what 
happens to data that citizens provide. 230 

Her research questioned the plausibility of claims made regarding the robustness of such 
systems against fraud by their developers and raised doubts about the way in which 
politicians extol the virtues of technological applications to the public: “MPs and MEPs 
must be the custodians and guardians of liberty, accountability, responsibility, trust and 
security” in relation to automated information exchange. 231 

114. There is also the potential for data to be used for purposes other than those for which 
they were originally collected. For example, in the home affairs field, the European Union 
Committee drew attention to this problem in its comments on a proposal for widening 
access to a central database of fingerprints of asylum seekers and illegal immigrants 
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(Eurodac). The Committee questioned whether it was justifiable to use a database for 
purposes other than for those which it was originally intended.232 

115. The Ministry of Justice believes that there is scope for loosening limitations on the 
UK’s ability to use information obtained in relation to EU nationals for any purpose other 
than the criminal proceedings for which they have been requested, for example, to enable 
the sharing of criminal records information to protect children and vulnerable adults 
through employment vetting and barring.233 The NSPCC raised specific concerns about the 
lack of provision to ensure that information on convicted child sex offenders could be 
exchanged between member states and called for the Framework decision on sexual abuse, 
sexual exploitation of children and child abuse images to be revised to include provisions 
which could contribute to resolving this problem.234 Despite its importance, the 
requirement for unanimity prevented the adoption of an earlier Framework decision on the 
recognition of prohibitions arising from convictions for sex offences against children.235  

The European Criminal Records Information System 

116. Professor Lodge raised concerns about how data are categorised in centralised data 
systems.236 The European Criminal Records Information System (ECRIS), established in 
April 2009, enables member states to access information from the criminal records 
database of each individual state. In structuring the system this way, rather than creating a 
new centralised EU database, it was envisaged that the storage and exchange of personal 
data would be kept to a minimum. Each country is responsible for, and controls, its own 
databases and the way they interconnect with those in other member states. The safe 
functioning of the system requires data protection laws in each state to accord with EU 
standards and the efficient functioning of each national data protection authority.  

117. We are concerned that people caught up in EU criminal justice processes often do 
not know when information about them is being used or stored, or how it will be 
shared. We support the Commission’s calls for a public awareness campaign to ensure 
that EU citizens are more fully aware of what happens to the data they provide and 
where it goes to. The Government must also have a role in this; for example, by being 
clear to the public about the kind of data protection safeguards it is seeking from the 
EU with respect to the privacy of UK citizens. The performance of the EU in this regard 
should be subject to the closest scrutiny by national parliaments in conjunction with 
the European Parliament and national and European data protection authorities.  
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5 Cost and benefits for UK citizens  

The potential proliferation of costs 

118. Many commentators consider it likely that there will be a proliferation in the volume 
of legislation passed in the area of criminal justice following the entry into force of the 
Lisbon Treaty.237 We asked the Government about the extent to which costs will be a factor 
influencing the capacity of the member states to implement measures to place citizens “at 
the heart of the EU”; particularly when economic circumstances have reduced public 
expenditure across Europe. Lord Bach acknowledged the importance of this issue. On the 
“road map” measures, he suggested that the UK is “highly unlikely to incur any costs let 
alone significant costs”—following the implementation of the Stockholm programme—
because the UK legal system already fulfils, and in some cases exceeds, its European 
Convention on Human Rights obligations (for example through legal aid provision and the 
notification of rights to suspects and defendants).238 However, the costs of free-of-charge 
interpretation and translation of an appropriate quality in pre-trial proceedings may be a 
new cost falling on the public purse. The Government has not provided an estimate of the 
costs of the first draft of the directive, but we understand that, in the UK, a range of video-
conferencing facilities are already in place which could be used to facilitate cross-border 
interpretation.239 

119. The Government does not seem clear about how it will control costs if the UK opts 
in to “road map” measures that create obligations on the Government to provide costly 
services implementing new rights and protections. As more information is made 
available to EU citizens, so they will be more aware of their rights when they are 
suspected of committing an offence. 

120. Our witnesses suggested that there were many measures in the Stockholm 
programme, and the Lisbon Treaty, that had cost implications. The Government is clear 
that its participation in specific projects at EU level depends on the costs of participation 
and the likely savings, or added value, that would be achieved.240 The Ministry of Justice 
acknowledged that, while the costs involved in European projects can sometimes be 
significant, these may be off-set to some extent by the savings; although the complexity of 
the measures in question makes it difficult to determine cost-benefit implications with any 
certainty.241 

121. The Government stated that it was unable to cost the entire Stockholm programme 
but explained that cost-benefit analysis will be conducted measure-by-measure as they are 
proposed.242 We were assured by officials that financial costs are factored in to Government 
decisions on participation, and that such considerations form part of the scrutiny 
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undertaken by the European Scrutiny Committees of both Houses.243 However, when we 
asked for illustrations of the potential financial impact of various mutual recognition 
instruments and other mechanisms which were due for implementation (for example, the 
European supervision order and the e-justice portal) as well as those that have been in 
operation for some time (including the European arrest warrant) the Department was not 
able to provide them.244  

122. It appears to be particularly difficult to ascertain the cost implications of transferring 
elements of the administration of justice to other member states, to inform impact 
assessments prior to the introduction of measures that rely on mutual recognition. For 
example, the Framework decision on the mutual recognition of financial penalties allows 
fines, compensation and court costs imposed in criminal proceedings in one member state 
to be transferred and enforced in another. Thus, fines may be collected in the UK based on 
judgments against UK nationals—who subsequently return to the UK—by courts in other 
member states.245 Yet, no information is collected about financial penalties imposed by 
other member states and thus the Government is unable to estimate the revenue foregone 
as a result of delays in implementation, nor to monitor the success of the measure in terms 
of percentage of fines collected.246 It is equally difficult to make such assessments after 
implementation.247  

123. E-justice (use of technology in innovative ways with the justice field) is one of the 
areas where implementation often requires considerable financial input, although the 
application of technology to justice systems can potentially result in savings in Court costs 
and legal aid by speeding up the processes involved. For example, the European 
Commission has accumulated emerging evidence of savings made in Norway248 and 
Austria, in piloting e-justice tools. Norway has estimated it saves 785 Euros in travel time 
each time a video-conference takes place and Austria calculated overall savings of 80,000 
Euros per year during the early stages of implementation of video-conferencing facilities. 
Mr Faull described the initial investment in the e-Portal of two million Euros as a “modest 
start”.249 The Justice secretary has commented on the costs of e-justice:  

There is no compulsion for member states to be involved in individual European e-
justice projects and the decision about whether or not we will fund participation in 
particular projects will be made by the appropriate budget holding department on a 
case by case.250 
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We agree with the Government’s proposal that comprehensive analysis of current EU 
funding streams should be undertaken, to ensure that they are used effectively to 
support the e-justice strategy. 

124. There may also be budgetary implications arising from the growth in the remit of the 
Court of Justice.251 For example, the capacity of the European Court of Human Rights at 
Strasbourg is limited: it currently has around 108,000 cases in front of it. The average time 
taken from lodging to hearing on this basis is 6 years. In the event 95% of cases are not 
continued.252 However, once the EU Charter of Fundamental Rights enters into force there 
is the potential for EU citizens to receive much faster and more effective justice if human 
rights cases are taken to the Court of Justice—which has recently introduced a system of 
speedy referrals—in relation to obligations under the Charter.253  

125. We accept that costing the entire Stockholm programme is very difficult, but we 
are surprised that the Government has been unable to give us at least an indication of 
the cost implications of key measures contained within it.  

126. We believe that, while the cost of these e-justice technologies may inhibit speedy 
progress, the Commission should seek to consolidate funding for e-justice projects in 
order to ensure that the best can be made of innovative technology in the interests of all 
member states and their citizens. 
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Conclusions and recommendations 

The Committee’s inquiry 

1. We are beginning to see progress in the development of a more comprehensive 
system of cooperation in the administration of justice between member states, 
although the Hague programme undoubtedly underachieved its declared objectives. 
While we consider the Stockholm programme to be less ambitious, and more 
realistic than its predecessors, which we welcome, the complexity of arrangements 
under the Lisbon Treaty potentially gives rise to new challenges for the programme’s 
implementation.  (Paragraph 12) 

2. We welcome the Government’s approach in favouring evidence-based practical 
measures and adopting a “look before you legislate” perspective and we are 
encouraged that this perspective has been reflected in the Stockholm programme. 
We hope that it will be possible for Government and the Commission to continue to 
pursue these ideals now that there is no longer a requirement for unanimity and that 
groups of member states are able to introduce their own initiatives.  (Paragraph 29) 

3. Some of the practical consequences of the Lisbon Treaty and the opt-in 
arrangements that the UK has negotiated remain matters of contention.   
(Paragraph 34) 

4. While the UK Government may wish to see greater emphasis on joint action and 
best practice rather than legislation, the proposals in the Stockholm programme and 
the Lisbon Treaty together give rise to the potential for a significant body of new law.  
(Paragraph 38) 

The opt-in protocol and revisions to existing mutual recognition 
instruments 

5. We would welcome clarification from the Ministry of Justice on the action it is 
taking to deal with the predicted 250% rise in arrests pursuant to European arrest 
warrants in terms of the implications for the Crown Prosecution Service, Her 
Majesty’s Courts Service and the National Offender Management Service and how it 
plans to meet the costs to the Department as a whole.  (Paragraph 46) 

6. It is unfortunate that the successful use of the European arrest warrant, and the 
reduced time taken to process intra-EU extraditions, has been overshadowed by 
perceived injustices in individual cases. We welcome the conclusions of the 
evaluation of the warrant, adopted by the Council in June 2009, and the subsequent 
progress that has been made. However, we believe that the time it takes to review and 
reform such instruments undermines the mutual trust approach. Legislation should 
be used only as a last resort to resolving the issues over proportionality and we hope 
that the current approach bears fruit before the predicted growth in demand for 
European arrest warrants takes place.  (Paragraph 50) 
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7. We are encouraged that neither the Minister, nor any of our witnesses, were able to 
provide a convincing example of a situation in which an existing measure would be 
rendered inoperable as a result of the UK’s decision not to participate. Nevertheless, 
we are concerned that the term “inoperable” is not defined in the protocol and that 
guidance is not available on its interpretation. (Paragraph 54) 

8. While the Government may wish the EU to adopt a “look before you legislate” 
approach, the ability of member states to present their own initiatives may pre-empt 
more considered approaches by the European Commission. We agree with the 
Government that, if the European evidence warrant is revised or replaced, lessons 
should be learned from the operation of the European arrest warrant by 
incorporating safeguards into the legislation to minimise the potential for 
disproportionate use. (Paragraph 60) 

9. We are encouraged by progress made in implementing the “road map” thus far, 
notwithstanding the delays caused by the introduction of the Lisbon Treaty. Some 
countries have given a strong signal that this is a priority by introducing the directive 
on interpretation and translation as a member state initiative. We consider it wise to 
begin with the easiest elements and to approach these with a renewed sense of 
optimism, but it is also important not to be complacent about the potential for 
setbacks. Very practical difficulties related to language may be more easily resolved 
with equally pragmatic solutions but other issues will undoubtedly be more complex 
to resolve. We fear that the current pace of progress may not be sustained and 
therefore have concerns about the implications of the continued imbalances in the 
system for UK citizens. As the number of European arrest warrants is predicted to 
rise, there is a real risk that many more citizens will experience the dire consequences 
of the lack of adequate safeguards afforded to them when they find themselves 
caught up in cross-European judicial processes.  (Paragraph 72) 

10. Monitoring of compliance with existing procedural rights will be all the more 
necessary if the “road map” measures take a long time to agree. (Paragraph 75) 

11. The Commission should develop best practice guidance to accompany each of the 
proposals created under the “road map”. In the first instance such guidance should 
be produced to complement the forthcoming directive on interpretation and 
translation in criminal proceedings, drawing on existing good practice in other 
member states, for example, the guidance note and checklist devised by the 
Magistrates’ Association. (Paragraph 83) 

12. We welcome the proposed consolidation of instruments to promote the rights of 
victims of crime. The existence of compensation schemes could be promoted 
relatively easily through the forthcoming e-justice portal—which will function as a 
point of access to information on justice matters across the EU—with appropriate 
signposting from domestic agencies that come into contact with victims from other 
member states. We seek clarification from the Government as to when it intends 
fully to transpose the outstanding articles of the framework decision on the rights of 
victims in criminal proceedings. (Paragraph 90) 
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Safeguarding fundamental rights 

13. We urge the Ministry of Justice and the Information Commissioner to work towards 
a resolution of the current divergence in views on existing EU data protection 
legislation for the field of justice. We welcome the European Commission’s 
consultation on the 1995 Data protection directive. If the directive is revised, the 
opportunity should be taken bring all EU law enforcement agencies under the aegis 
of the European Data Protection Supervisor for data protection purposes.  
(Paragraph 102) 

14. The Government should make every effort to publicise the e-justice portal. This is 
particularly important for victims, who should be able to gain access via the police 
and Victim Support, and for suspects, who should be notified by the police.  
(Paragraph 107) 

15. While we support the need for clear statements of purpose on data protection, what 
happens in practice is more important. Technology undoubtedly offers tremendous 
opportunities for both transferring data quickly and building in safeguards for 
privacy. Nevertheless data protection standards can be compromised by technology 
as well as by regulation. Although the Government advocates “privacy by design”, we 
were surprised to learn that utility is given far greater weight than the incorporation 
of fundamental security measures in the development of some EU information 
management systems. We urge the Government to be more conscious of this in its 
discussions regarding developments in e-justice.  (Paragraph 112) 

16. We are concerned that people caught up in EU criminal justice processes often do 
not know when information about them is being used or stored, or how it will be 
shared. We support the Commission’s calls for a public awareness campaign to 
ensure that EU citizens are more fully aware of what happens to the data they 
provide and where it goes to. The Government must also have a role in this; for 
example, by being clear to the public about the kind of data protection safeguards it 
is seeking from the EU with respect to the privacy of UK citizens. The performance 
of the EU in this regard should be subject to the closest scrutiny by national 
parliaments in conjunction with the European Parliament and national and 
European data protection authorities. (Paragraph 117) 

Cost and benefits for UK citizens 

17. The Government does not seem clear about how it will control costs if the UK opts 
in to “road map” measures that create obligations on the Government to provide 
costly services implementing new rights and protections. As more information is 
made available to EU citizens, so they will be more aware of their rights when they 
are suspected of committing an offence. (Paragraph 119) 

18. We agree with the Government’s proposal that comprehensive analysis of current 
EU funding streams should be undertaken, to ensure that they are used effectively to 
support the e-justice strategy. (Paragraph 123) 
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19. We accept that costing the entire Stockholm programme is very difficult, but we are 
surprised that the Government has been unable to give us at least an indication of the 
cost implications of key measures contained within it.  (Paragraph 125) 

20. We believe that, while the cost of these e-justice technologies may inhibit speedy 
progress, the Commission should seek to consolidate funding for e-justice projects in 
order to ensure that the best can be made of innovative technology in the interests of 
all member states and their citizens. (Paragraph 126) 
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Formal Minutes 

Tuesday 23 March 2010 

Members present: 

Rt Hon Sir Alan Beith, in the Chair 

Mr David Heath 
Rt Hon Alun Michael 
Jessica Morden 

Mr Andrew Turner
Dr Alan Whitehead 

 
Draft Report Justice Issues in Europe, proposed by the Chair, brought up and read. 
 
Ordered, That the draft Report be read a second time, paragraph by paragraph. 
 
Paragraphs 1 to 126 read and agreed to. 
 
Summary agreed to. 
 
Resolved, That the Report be the Seventh Report of the Committee to the House. 
 
Ordered, That the Chair make the Report to the House. 
 
Ordered, That embargoed copies of the Report be made available, in accordance with the 
provisions of Standing Order No. 134. 
 
Written evidence was ordered to be reported to the House for printing with the Report 
together with written evidence reported and ordered to be published on 8 December and 
19 January. 
 
 

[The Committee adjourned 
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Professor Juliet Lodge, Director of the Jean Monnet European Centre of 
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Lord Bach, a Member of the House of Lords, Parliamentary Under-Secretary 
of State, Daniel Denman, Assistant Director, Information and Human
Rights Team, Legal Directorate and Edwin Kilby, Head of European Policy, 
Ministry of Justice, and Emma Gibbons, Head of EU Section, Home Office 

Ev 47
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