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When the idea was put forward to organise a seminar on the Lisbon judgment of Germany’s constitutional court
 with Ph.D researchers of BIGSSS, it seemed to us that a date after the summer break and before the new academic year would still provide a spontaneous and speedy reaction. So we thought. But we were wrong. The German Law Journal had, in its issue of 09 August, already published no less than 9 case notes, some short, most of them thorough and comprehensive,
 and since then many more have become available. The great number of players in this concert of voices should have been foreseeable,. The dominating tone, however, less so. After a very brief phase of quite positive responses, the wind has changed. Germany’s most prestigious court experiences a nearly collective badmouthing.
 Surprisingly tough, J.H.H. Weiler, not particularly respectful in his comments on the, to date, most famous pertinent German judgment,
 dissented. “A decision with lights and shadows, the real significance of which will have to wait for much more careful analysis than we have been treated so far”; too much “fast food”, he concluded.
 If Weiler’s monitum has its fundamentum in re, the timing of the seminar in Bremen may have been unfortunate; its format, however, was not. Comments, it was decided, should remain brief and stay away from any comprehensive evaluation of the Lisbon judgment. The following comments will comply with this recommendation and present a brief and partial comment, albeit against the background of a more complex, if not ambitious, theoretical background. We will proceed in three steps, namely, first, a reconstruction of the conflicts law elements to be found in the judgment (I), second, a critique of the recent ECJ labour law jurisprudence which seeks to show why and how the conflicts-law approach could contribute to a defence of the welfare traditions of “Old Europe” in general, and Germany’s Sozialstaat in particular (II), and, third, a critique of the passages on social Europe in the Lisbon Judgment (III).

I.Contesting Commitments: Conflicts Law Dimensions in the Lisbon Judgment

The focus of the remarks in these comments is announced in the title. This title mirrors a concern with the economic prerogatives of the European project, the irresistible embedding of market-building in regulatory politics and its remaining “social deficit”,
 which has come to the fore with particular clarity in the the ECJ’s recent jurisprudence on the supremacy of primary and secondary European law over national labour law.
 The long title also alludes to the suggestion that the understanding of European law as a new type of conflicts law may provide constructive responses to these difficulties.

What should the judgment of Bundesverfassungsgericht have to do with all these suggestions? A first and preliminary response to this question can be derived from underlining the court’s insistence of the interpretation of the Community as a non-hierarchical Staatenverbund. The “values codified in Article 2 TEU Lisbon, … may in the case of a conflict of laws not claim primacy over the constitutional identity of the Member States…”.
 This is in sharp contrast with Germany’s federal order, within which federal law takes:

“precedence over conflicting Land law. …European law does not affect the claim to validity of conflicting law in the Member States; it only forces it back as regards its application to the extent required by the Treaties and permitted by them pursuant to the order to apply the law given nationally by the Act approving the Treaty …”

It follows from the “the obligation under European law to respect the constituent power of the Member States as the masters of the Treaties” that there can be no kompetenz-kompetenz of the ECJ to determine unilaterally whether the principle of enumerated powers has been respected.
 “The ultra vires review as well as the identity review can result in Community law or Union law being declared inapplicable in Germany….”

In these passages, the Court re-iterates, modifies and refines its earlier jurisprudence. They have, therefore, been both interpreted and criticised as a continuation of “la guerre de juges” diagnosed by many observers.
 This reading, however, does not capture a deeper level of the Court’s reasoning, which Damian Chalmers has identified.
 There are, indeed, as Chalmers has rightly underlined, two distinct lines of argument in the Court’s reasoning:

One is the defence of constitutional democracy as institutionalised at national level. In the case of Germany, the principle of democratic self-rule is enshrined in Article 38 of the Basic Law and protected by the eternity clause of Article 79 (3).
 In its explanations of the democratic principle, the Court uses the somewhat cumbersome language of German constitutional doctrine.
 And yet, if one seeks to identify potential social-philosophical underpinnings of its pronouncements, one will find them informed by, at any rate compatible with, Kantian and Habermasian premises: Those subject to the law must be able to understand themselves as its authors. This type of reconstruction finds additional support in the anchoring of the right to democratic vote in human dignity, 
 the later much criticised passages on the derivative authority of the Union,
 on the “one-man-one-vote” principle
 and the Sozialstaatsgebot to which Section II will return.

The second, conflicting reasoning postulates a commitment to European integrationThis commitment, so the Lisbon court finds, is enshrined in Article 23 of the Basic Law.
 The imposition of a duty of openness to the German legislature and all German courts is recalling the post-war response to the failure of the German nation state and the “bitter experiences” once mentioned in the Draft Constitutional Treaty.
 It is at the same time a significant complement of, if not departure from, the earlier Maastricht decision.”

The – potential – importance and significance of this dual structure in the Court’s reasoning stems from the tensions between these two commitments. These tensions should not to be trivialised as a constitutional confirmation of the indeterminacy thesis in critical legal studies. If taken seriously, they can be read as the kernel of a conflicts-law approach to European law. Tensions between conflicting legally-binding objectives are, of course, well-known in all constitutional democracies. In the case of the Union, however, these conflicts are inextricably linked with the competences of the different levels of governance. For precisely this reason, to acknowledge explicitly that the defence of democracy and the integration project are distinct and potentially conflicting objectives is a potentially liberating move. This is because we can then reconceptualise the relation between European Union law and the legal systems of its Member States. Integration can rely on a dignity of its own. It need not aim at reconstituting democracy, as we have institutionalised it in the democratic constitutional state at European level. What we have to consider, instead, are the principles and rules that mitigate between the two commitments – this is what I mean by a new type of European conflicts law.

If one examines the Court’s reasoning through such lenses, one discovers pertinent general pronouncement as well as a number of conflict-of laws rules and mechanisms.

“The constitutional state commits itself to other states which are standing on the same foundation of values of freedom and equal rights and which, like itself, make human dignity and the principles of equal entitlement to personal freedom the focal point of their legal order. Democratic constitutional states can gain a formative influence on an increasingly mobile society, which is increasingly linked across borders, only by sensible co-operation which takes account of their own interest as well as of their common interest. Only those who commit themselves because they realise the necessity of a peaceful balancing of interests and the possibilities provided by joint concepts gain the measure of possibilities of action that is required for being able to responsibly shape the conditions of a free society also in the future. With its openness to European integration and to commitments under international law, the Basic Law takes account of this.”

Other pronouncements are more determined. Germany’s constitutional identity, so we read again and again,
 as defined in Article 23.1 sentence 3 in conjunction with the eternity clause of Article 79.3 of the Basic Law is a non-negotiable constitutional ordre public.
 The doctrine of enumerated powers and the obligation of the Union to respect national identities are inter-dependent.
 On the other hand, the Court adds that “[w]hoever relies on integration must expect the independent opinion-formation of the institutions of the Union”.

So far, so good. Other pronouncements are less plausible. It is difficult to understand the particular sensitivity of “decisions on substantive and formal criminal law (1), on the disposition of the police monopoly on the use of force towards the interior and of the military monopoly on the use of force towards the exterior (2), the fundamental fiscal decisions on public revenue and public expenditure, with the latter being particularly motivated, inter alia, by social-policy considerations (3), decisions on the shaping of circumstances of life in a social state (4) and decisions which are of particular importance culturally, for instance as regards family law, the school and education system and dealing with religious communities (5)”.
 The simple explanation, that these matters have “always been deemed” concerns does not tell us why they must not be Europeanised.

Such reserves seem inconclusive for two reasons. One concerns the coherence of the Court’s reasoning. It is difficult to understand why the 5 fields just named deserve particular attention, while Germany’s Sozialstaatsgebot, despite its status as a constitutional essential, is taken so lightly – an objection to which we will turn in the next section. The second reason is the hesitance or failure of the Court to base its arguments upon a constructive vision of the integration project – a deficit to which we will return in the concluding section.

II. The ECJ’s Labour Law Jurisprudence in Conflicts-Law Perspectives

In the numerous comments on the German judgment by the European law community, there is hardly any critical discussion of the performance of the ECJ. This not-so-benign neglect mirrors the legacy of our sub-disciplinary separations and specialisations. Its implications in European law discourses are a systematic neglect in the public law division of the European Union academic community of the spheres of Wirtschaft und Gesellschaft on the one hand, and a “hands off” mentality with regard to the constitutional debates in the private law departments, on the other. The labour law cases which I am going to review briefly here, however, clearly deserve attention outside the realm of labour law. I will come back to their exemplary importance in the concluding section.

My concern is, for now, limited to an explanation of their conflict of laws dimensions.

1. Viking, 11 Dec 07:
 Finnish seafarers, employed on the ferry Rosella, become aware of the intention of their employer to register the ship in Estonia. Since they ware afraid of losing their jobs or being forced to accept lower wages, they took action against their employer by threatening to strike. That was perfectly legal under Finnish law. But, so the Viking line argued, such action was incompatible with Viking’s right to free establishment as guaranteed by Article 43 EC.

The response of the ECJ may sound conciliatory, but is, in fact, rigid. The ECJ starts out by solemnly underlining that the “right to take collective action, including the right to strike … [is] a fundamental right which forms an integral part of the general principles of Community law”.
 Then, however, the Court fundamentally re-configures the traditional balance between economic freedoms at European level and social rights at national level, by holding that the Member States, although

“…still free, in principle, to lay down the conditions governing the existence and exercise of the rights in question…must nevertheless comply with Community law…[.]. Consequently, the fact that Article 137 EC does not apply to the right to strike or to the right to impose lock-outs is not such as to exclude collective action such as that at issue in the main proceedings from the application of Article 43 EC.”

2. Laval, 18. Dec. 07:
 Laval, a company incorporated under Latvian law, had won the tender for a school-building on the outskirts of Stockholm. In obtaining the tender, it had profited from the much lower wages from Latvia to Sweden. In May 2004, when work was to commence, and after Laval had posted several dozens of its workers, the Swedish trade unions resorted to hostile action against Laval with such determination and intensity that Laval ceded.

The Unions had acted legally according to Swedish law. This, the Court found to be inconclusive, and it resorted, instead, to the posted workers Directive.

This Directive does not, as underlined in its Recital 22, prescribe a comprehensive harmonisation. It requires a number of essential working conditions to be met, so that foreign workers are not placed at a disadvantage. The wage level, however, is not included here. According to Article 3,
 wages should, in principle, be determined by law or by generally-binding collective agreements. Sweden, however, had not implemented the principle, but relied on the exception provided for in Article 8. It left the determination of wage levels to collective agreements and assumed that their generally-binding quality could also be determined by these agreements.

There, so the Court determined, Sweden was wrong. It found it to be incompatible with the Directive

 “to impose on undertakings established in other Member States, … negotiation at the place of work, on a case-by-case basis, … so that the undertakings concerned may ascertain the wages which they are to pay their posted workers.”

3. Rüffert, 3 April 2008:
 Rüffert concerned the legality of a tender proffered by one of the German Länder, Lower Saxony, which contained a clause indicating that the public authorities were bound to respect existing collective-bargaining agreements, so that tendering firms would also be required to abide by the relevant collective-bargaining agreements. The ECJ held Lower Saxony’s legislation to be irreconcilable with Article 49, since it prevented foreign service-providers from benefiting from lower wage costs within their country of origin.

The vital point within the judgment is its evaluation of the protective purpose of the clause committing the public authorities to respect collective agreements: In this respect, the Court held that “contrary to the contentions of Land Niedersachsen and a number of the Governments, such a measure cannot be considered to be justified by the objective of ensuring the protection of workers”.

This finding is all the more remarkable in view of a prior pertinent decision of Germany’s Constitutional Court which had explained only in 2006 that:

“The combating of unemployment, together with measures that secure the financial stability of the social security system, are particularly important goals, for the realisation of which the legislator must be given a relatively large degree of decisional discretion, and especially so under current, politically very difficult, labour market conditions.”

What is at stake? The problématique becomes apparent when we rephrase the doctrines on supremacy and pre-emption, and the debates on maximum versus minimum harmonisation in terms of a conflict of laws. The basic operation to be undertaken in cases with international dimensions is called characterisation. We have to consider the field in which we are operating. The conflict that we are confronted with, in the perspective of European law, is an application of the economic freedoms, but, in the perspective of the national jurisdictions, involves collective labour law. Which qualification is correct? Which law governs? When posing such questions, we should recall that there is a fundamental difference between these two fields: one represents the law of the market, the other, the emancipation from the market’s operations.

But we have to take one further step. Conflict of laws and private international law are concerned with the choice between national systems of rules. Choice-of-law methodologies and private-international-law justice are geared towards the selection of the proper jurisdiction; they represent “nationalising” endeavours. In the EU, however, we are operating in a multi-level system of governance.

At this point, I may recall my assertions about the implicit conflict-of-laws dimensions of the Lisbon judgment, which are re-stating the communis opinio of European law ever since van Gend en Loos. The powers of the European level of governance are enumerated. There is no European, state-equivalent kompetenz-kompetenz. We cannot assume supremacy, but we do have to address and resolve a conflict. This challenge concerns both levels. As the judgment has explained, under German constitutional law, we have to take two conflicting commitments into account. Does Germany’s commitment to integration require the subordination of its Arbeitsverfassung to the European freedoms? And vice versa, does the European primary law require such subordination. What guidance does Article 137 V of the Treaty (unchanged by Article 153 of the Treaty of Lisbon) offer? Europe is not empowered to legislate on “pay, the right of association, the right to strike or the right to impose lock-outs”. This is not a definite answer, to be sure. Its reach and its importance both require more general reflections.

III. Conflicts Law as a Response to the European Legitimacy Problematic

The conflict constellation of the labour law cases is by no means exceptional. Discrepancies between the operation of the European level of governance and national jurisdictions can be observed, albeit in less drastic forms, wherever the solution of a problem requires us to resort to competences which are allocated partly at European, and partly at national, levels of government.
 Constructive responses can be, and have been found, often enough in innovative decisions.

However, these “diagonal” conflict constellations and their particular problématique are symptomatic of a deeper structural problem to which the Lisbon Court refers in its reference to Fritz Scharpf’s decoupling thesis,
 and its discussion of:

“the case-law of the Court of Justice has to be taken into account, which, admittedly, has until most recently given rise to criticism of a ‘one-sided market orientation’ of the European Union.”
 

The status of this statement is a bit opaque, but it does lead to the core issues. In its third headnote, the Court explains that the Member States of the Union should “retain sufficient room for the political formation of the economic, cultural and social circumstances of life”. This commitment to the legacy of Herrmann Heller is re-iterated later at various stages of the Court’s reasoning.
 Three, in part, normative and, in part, factual queries follow from this explicit recognition of the social state as an indispensable element of Germany’s constitutional identity. One concerns the tensions between Germany’s two constitutional commitments. In this respect, the Court’s pronouncement seems clear. The social state is a constitutional ordre public, which must not be subordinated to integrationist objectives. The second, more factual, query concerns the social state of the Union. Are we really witnessing an erosion of the social state? No, we learn, the tensions perceived by analysts such as Scharpf are “false conflicts”:

“Neither is the European Union without any social-policy competences, nor is it inactive in this area. At the same time, the Member States have a sufficient space of competences to take essential social-policy decisions on their own responsibility.”

False conflicts and false warnings, the Court continues, because:

“…there are also no indications justifying the assumption that the Member States are deprived of the right, and the practical possibilities of action, to take conceptual decisions regarding systems of social security and other social policy and labour market policy decisions in their democratic primary areas.”

This is an all-too-simplistic response. Not only does the Court fail to substantiate how this fortunate equilibrium came about and which mechanisms ensure its sustainability, it also remains, at best, opaque with respect to a third query which this insistence on Germany’s constitutional identity provokes. Does this imply that it is the nation state which is to defend Hermann Heller’s constitutional legacy? In the pertinent passages, the Court insists that the Sozialstaalichkeit “must remain a primary task of the Member States, even if co-ordination which goes as far as gradual approximation is not ruled out”.
 This conclusion may do justice to the present state of “social Europe”. It is, nevertheless, unfortunate. because it seems to insinuate that the tensions between the contrasting commitments to democracy and European integration require a defence of the nation state, without, however, explaining how this objective can be accomplished.

This is by no means the message of the conflicts law approach. This approach does not content itself with merely acknowledging the normative commitment of the Basic Law to the integration project and the “bitter experiences” that have motivated its acceptance. The approach also rests on structural arguments with normative implications. As Jürgen Neyer and I expressed it back in 1997:

“The legitimacy of governance within constitutional states is flawed in so far as it remains inevitably one-sided and parochial or selfish. The taming of the nation-state through democratic constitutions has its limits. [If and, indeed, because] democracies pre-suppose and represent collective identities, they have very few mechanisms to ensure that ‘foreign’ identities and their interests are taken into account within their decision-making processes.”

In such perspectives, the integration project is functionally and normatively firmly embedded. Its functional reasonableness rests on its potential to resolve problems with which the nation state cannot autonomously cope at a transnational level. Its normative core is a new understanding of European legitimacy. “If and, indeed, because” European commitments compensate structural democracy deficits of the nation states and respond to the interdependency of the Member States and the Union, European integration creates/ensures/obtains a dignity of its own.

The hesitancy or refusal of the Lisbon Court to envisage a democratic Europe is deplorable because the Court has failed to develop a constructive vision for the European project. At the same time, the opportunity was missed to confront the ECJ with the fallacies of its recent jurisprudence. This jurisprudence is a fairly dramatic step towards a dismantling of fundamental institutional dimensions of the Sozialstaat - and its incompatibility with the social legacy of the integration project. This legacy rests, of course, on sociologically-weak grounds. However, the non-establishment of a European Sozialstaatlichkeit in the Treaty of Rome was not meant as a deliberate exposure of the Member States to the erosion of their welfare systems, but was based upon the assumptions of liberal economics and the political promise that the opening of European borders would remain compatible with the social embeddedness of their economies.
 One may question the legal commitments arising from such assumptions and promises. But, then, the argument that Europe’s constitution is partial, and hence a socially and democratically unfinished project, remains valid.

The starting point of the Lisbon Court, we have to conclude sadly, fails to live up to the promises that we have tried to read into the contest of democracy and integration. It should be acknowledged that the Court did not plead for a protection of the state as such, but as an organisational instrument and guarantee of democratic self-rule.
 Democratic self-rule, however, is then decoupled from Hermann Heller’s legacy without further ado. Equally disappointing, the democracy failure of the nation state goes unnoticed and the potential of the European project to compensate for these failures remain unexplored.

* 	Revised version of a contribution to a Seminar of the Bremen International Graduate School of Social Studies of 25/9/2009 on the Lisbon judgment-. – I would like to thank the seminar participamts and Martin Höppner, Cologbe, and Florian Rödl, Frankfurt a.M. for helpful comments.
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� 	This argument has been elaborated in much detail by Florian Rödl in his “Labour Constitution”, in: Principles of European Constitutional Law, Armin v. Bogdandy & Jürgen Bast (eds), 2nd ed., (Oxford: Hart Publishing, forthcoming 2010) and, more recently, in: “Transnationale Lohnkonkurrenz: ein neuer Eckpfeiler der ‘sozialen’ Union?”, in: Andreas Fischer-Lescano, Florian Rödl & Christoph Schmid (eds.), Europäische Gesellschaftsverfassung. Zur Konstitutionalisierung sozialer Demokratie in Europa, (Baden-Baden: Nomos, 2009) (forthcoming).


� 	Paras. 217 et seq.
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