Pluralism in education and democratic society: teaching religion in the state schools. (ECHR, Folgerø and others v/ Norway, judgement June 29th, 2007)

by Barbara Randazzo

In the recent years although the issue of teaching religion in the state schools has been less considered than other issues connected with the use of symbols in Europe (crucifix, Islamic-headscarf, and so on), it remains yet a central question for integration in a multicultural society, as recently stressed by the Parliamentary Assembly of the Council of Europe (Recommendation June 29th, 2007, n. 1804(2007): “State, religion, secularity and human rights”). The recommendation underlines that “schools are an essential forum for intercultural dialogue and also lay the foundations of tolerant behaviour; they can effectively combat fanaticism by teaching children the history and philosophy of the main religions with restraint and objectivity” (n. 13); that “a knowledge of religions is an integral part of knowledge of human history and civilisations”; the duty “to teach the origins of all religions” even in those countries where one of them prevails (n. 14).

With regard to this aim I will examine a recent decision of the European Court of Human Rights concerning the Norwegian law on the instruction in Christianity, Religion and Philosophy (KRL) in the primary and lower secondary state schools. 

Afterwards I will try to reconsider a well known 1989 decision of the Italian Constitutional Court about the teaching of the catholic religion in the state schools, taking into account the European case law.

In Folgerø and others v/ Norway, judgement dated June 29th, 2007, the European Court held by nine votes to eight that the refusal to grant the applicants (who were members of the Norwegian Humanist Association) full exemption from the Christianity, Religion and Philosophy instruction for their children violated Article 2 of Protocol No. 1, of the European Convention of Human Rights, which reads:

“No person shall be denied the right to education. In the exercise of any functions which it assumes in relation to education and to teaching, the State shall respect the right of parents to ensure such education and teaching in conformity with their own religious and philosophical convictions”.

According to the Norwegian authorities the study of this subject is intended to give pupils a thorough insight into Christianity, as well as a knowledge of other world religions and philosophies. The law was mainly intended to ensure an open and inclusive school environment. The underlying idea was that the school should not be an arena for preaching or missionary activities but a meeting place for different religious and philosophical convictions, where pupils could study their respective thoughts and traditions. In fact the Norwegian law makes it possible a partial exemption from some activities - such as learning by heart and reciting creeds, commandments and prayers – which may be perceived by some parents as the practice of (or the adherence to) a particular religion. When an exemption is requested from such activities, the school will offer a different instruction to enable the pupil to work with the same material in a different way. The cornerstone in the partial exemption arrangement is the separation between “normative” and “descriptive” knowledge: the pupils can be exempted from taking part in certain activities, but not from knowing the contents of the activities or tuition in question. The parents can request the exemption from the “descriptive” instruction too, but in this case, they have to give specific reasons concerning their own convictions.

The applicants maintained: i) that such distinction between knowledge and participation had not been understood, not even by the teachers; ii) that parents could not be forced to give reason for their request of exemption, because they had not a detailed knowledge of the tuition; iii) that in such a way they would be obliged to reveal their opinions and their deeply personal philosophical convictions to school teachers and administrators. Therefore the applicants complained about the violation of religious freedom, parental rights, freedom of privacy and prohibition of discrimination, due to the Christian predominance. They considered that the KRL subject was neither objective, nor critical and pluralistic for the purposes of the criteria established by the Court in its interpretation of Article 2 of Protocol No. 1 (Kjeldsen, Busk Madsen and Pedersen v/ Denmark, judgement dated December 7th,1976).

As a matter of fact, Article 2 of the Norwegian Constitution guarantees freedom of religion in its first paragraph, but it states in its second paragraph that the Evangelical Lutheran Religion is the State’s official religion (in fact no less than 86% of the population are members of the State Church). Furthermore, the second paragraph provides that parents who are members of that Church have to bring up their children in the same religion, even if no sanctions are stated for violating that obligation (see Johs. Andenæs and Arne Fliflet, Statsforfatningen I Norge, 10th edition, 2006, pp. 391-392).

The Human rights Court starts reminding some general principles about the right to education, guaranteed by Article 2 of Protocol No. 1.

Firstly the Court affirms that the right to education has to be construed in connection with the right to respect for private and family life (Article 8 Convention)
, with the freedom of thought, conscience and religion (Article 9)
 and with the freedom of expression (Article 10)
.

Secondly it underlines that the second clause of Article 2 of Protocol No. 1 is intended to safeguard the possibility of pluralism in education which is essential for the preservation of the “democratic society” as conceived by the Convention. This clause does not embody “any right for parents that their child be kept ignorant about religion and philosophy in their education” (§ 89).

Thirdly the Court specifies that Article 2 of Protocol No. 1 does not prevent States from teaching religion but the instruction should be conveyed in an objective, critical and pluralistic manner: the State is forbidden to pursue an aim of “indoctrination”. Those are the limits which must not be exceeded.

Referring to the Norwegian case the Court holds that the Government’s intention concerning the introduction of the KRL subject was clearly consonant with the principles of pluralism and objectivity embodied in Article 2 of Protocol No. 1. The fact that knowledge of Christianity represents the largest part of the curriculum compared with other religions and philosophies, due to the place of Christianity in the national history and tradition, falls within the margin of appreciation granted by the Convention to the member States and therefore is not illegitimate. However, the Court points out that, according to Norwegian law, the object of primary and lower secondary education was to give pupils a “Christian and moral upbringing” (so called Christian object clause) and that the legislative framework suggests that there are not only quantitative but also qualitative differences between the teaching of Christianity and the one of other religions and philosophies. In this contest the Court finds that [I’m quoting] “inherent in condition to give reasonable grounds [for the exemption] was a risk that the parents might feel compelled to disclose to the school authorities intimate aspects of their own religious and philosophical convictions” and that “the question whether a request for exemption was reasonable was apparently a potential breeding ground for conflict, a situation that parents might prefer simply to avoid by not expressing a wish for exemption” (§ 98).

The Norwegian Government noticed that the applicants had the possibility to seek alternative education for their children in private schools, largely supported by the State. But the Court objects that such a possibility cannot dispense the State from its obligation to safeguard pluralism in State schools, which are open to everyone.

On these grounds the Court holds that, notwithstanding the praiseworthy purposes of the law introducing the KRL subject, the respondent State did not take care enough in order to convey information and knowledge in that field in an objective, critical and pluralistic manner according to Article 2 of Protocol No. 1.

In the view of the majority of the Court it would be necessary to grant the parents a possibility of full exemption from the instruction on the KRL subject.

On the contrary, in the dissenting opinion, the minority of the Court does not find that the legal framework implied qualitative differences between the teaching of Christianity and the teaching of other religions and philosophies. Furthermore it does not find abnormal or intrusive that parents, who might want an exemption, had to give reasons: it would not be illegitimate that citizens in their relations with State authorities were requested to give some information, even having a personal character, in order to obtain an exemption from a general obligation.

Starting from the 2005/2006 school year the Norwegian Government decided to introduce some measures in order to modify the KRL subject by: i) abolishing the “Christian object clause”; ii) giving to the various religions and philosophies the same qualitative description; iii) simplifying the provisions on applications for exemption; iv) making a clear division between those elements which could be viewed as a practice of religions and other elements; v) limiting the possibility that parts of the teaching could be experienced as the practice of one religion (see Ot. Prp.nr.91(2004-2005) undersigned by the Government on April, 29th, 2005)
.

As we can see, the cultural aspect of the KRL subject has been increased whereas the confessional ones has been reduced. However such change seems to have been taken into account by the European Court only in order to state on damage under Article 41 of the Convention
. It considers a sufficient fair satisfaction the declaration of a breach of Article 2 of Protocol No. 1, on the grounds of readiness of the respondent Government to review the KRL subject.

Let’s now briefly compare the Norwegian system with the Italian one.

In Norway, where there is an official Church, the teaching of religion in the state schools is compulsory but cultural (not confessional). In Italy, where secularity has been considered by the Constitutional Court as a supreme principle of the Constitution, the same teaching is facultative but confessional. 

In our country, according to the agreement between State and Church, catholic religion is taught in all state schools but pupils can choose to avail or not themselves of this teaching. Teachers of religion are paid by the State (they are now state employees: see law No. 186/2003), but they are chosen and controlled by the Church; they are members of the teachers’ council in the same position of the other teachers.

The Italian Court had to judge about the constitutional legitimacy of a compulsory alternative teaching for the pupils who don’t attend the classes of religion. It held that any compulsory alternative teaching would be discriminatory and that the pupils who choose not to follow it have no more obligations (“stato di non-obbligo”). 

The most meaningful part of the opinion of the Court regards the reasons which justify a confessional teaching in a secular State like Italy is, according to the same opinion. The Court holds that the legitimacy of this kind of teaching is based on two grounds: the formative value of religious culture in a pluralistic society, and the fact that Catholicism is a main part of the national history. 

As we can see, these reasons could justify a non confessional religious teaching, while the content of the curriculum endorsed by the State and the Catholic Church is quite confessional (see Decree dated July, 21st, 1987, No. 350). Furthermore teachers have to be approved by religious authorities. 

In the light of the European Convention, so as interpreted by Human Rights Court, the teaching of the Catholic religion can be justified on the base of the Italian history and tradition, and of the fact the majority of Italians are Catholic, but, as a matter of fact, it seems not to be in accordance with the prohibition for the state schools to pursue an aim of “indoctrination” and with the duty to give instruction in religious subject in an objective, critical and pluralistic way. No cultural instruction in religious field is granted to the pupils who don’t follow the confessional teaching, as requested by the above mentioned Recommendation of Parliamentary Assembly.

In my opinion this situation represents a heavy lack of pluralism in education in the state schools, while pluralism is essential for the preservation of the “democratic society”, as stated by the European Court. Education seems to be the key to fight against ignorance, stereotypes and misunderstanding among religions and, in this way, to forging a democratic society.
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� Article 8 . Right to respect for private and family life


1 Everyone has the right to respect for his private and family life, his home and his correspondence.


2 There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.





� Article 9 . Freedom of thought, conscience and religion


1 Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance. 


Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others.





� Article 10 . Freedom of expression


1 Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.


2 The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.





� On 17 June Parliament adopted amendments and additions to the Education Act 1998 which entered into force with immediate effect.


� Which reads: “If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party”.
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