The labour lawyers and the Green Paper on 

“Modernising labour law to meet the challenges of the 21st century”

A critical and constructive evaluation

     Preface

1.       What the Green Paper contains: modernisation and flexicurity
          1.1.   What type of modernisation?
          1.1.2. Some positive aspects of the modernisation proposed in 

                     the Green Paper 

              1.2.     Flexibility and security

            1.2.1.  Flexibility and security in the “macro” dimension

             1.2.2.  Flexibility and security in the “micro” dimension

             1.2.3.  Flexibility and security as a regulatory technique

2. What is missing in the Green Paper: reference to the Charter of Fundamental Rights. 



Preface

The European Commission’s Green Paper “Modernising Labour Law to meet the challenges of the 21st century” comes after a long period of stagnation in the building of a social Europe. 

After the launch of the Lisbon Strategy in 2000, the start of the Open Method of Coordination (OMC) regarding employment policies, and its subsequent extension to sectors such as social inclusion and welfare,  the growth  of the European  social dimension  – despite these promising changes of both  institutional and political nature – appears to have been excessively slow and inadequate to match the central role played in the process of European integration by economic goals and  the single currency. 

The innovative procedures of the OMC have led to the acquisition of common ground for discussion and dialogue between the various Member States and the identification of objectives to be jointly pursued. Thanks to this method, a shared knowledge of the different national situations, on the basis of consensually accepted quantitative data, has been acquired; best practices,  combining competitiveness and social cohesion according to the Lisbon perspective, have been identified. 

It is, however, undeniable that these examples have seldom been followed by less virtuous countries and national action plans have rarely been seen as an occasion for re-orienting domestic social policies in the light of the objectives set forth by the EU. 

Attempts to re-launch the Lisbon Strategy do not appear to be capable of transforming the cognitive  dissemination of the efforts made by Member States – one of the objectives the OMC pursues – into a platform for the definition of supranational social and labour policies endowed with any degree of effectiveness.

In addition, the EU has not succeeded in enlarging its floor of rights for working conditions by means of classical regulatory methods; on the contrary, it has not even managed to update those already established. Political differences, strengthened by an archaic voting system, do not seem to allow much progress towards the definition of minimum standards, even in the numerous areas in which such  possibility is covered by art. 137 of the Treaty. No significant initiatives have been taken recently by either the Commission, groups of States, or the European Parliament.

Widespread concern has therefore been expressed: the weakening of the power of persuasion of OMC procedures and the failure to use classical regulatory methods in sectors in which the EU still has competency, may cause competition between the Member States, which would have an uncontrollable and disastrous impact on the credibility of the process of integration (or, after Cologne and Laeken, the possibility of a European Constitution).

This view does not change radically if one observes the trade union dimension and the results of the European social dialogue: although some of the results recently achieved are interesting and original, they do not appear to be adequate for the institutional role and regulatory functions of the social partners and the bargaining method, as recognised by both the Treaties and the ECJ.

Not even jurisdictional protection of fundamental rights is sufficient to change the prospects for the future. The judges in Luxemburg do continue to  develop a jurisprudence which shows a general sensitivity towards fundamental social rights, but the frightening lack of balance between economic and social competencies in the current EU setup can only in part be amended by the courts, given the absence of clear political guidance and the failure to incorporate the Charter of Nice in the framework of Treaties, being those the only institutional factors that can serve as an incentive to Courts to foster a social Europe.

The Green Paper thus arrives at a stage in which the European public sphere seems to demand an act of courage and responsibility so as to reverse the trend, above all after the rejection of the Constitutional Treaty by the French and Dutch referendum which some commentators have attributed to the excessive “weakness” of  its social clauses.   

European debate concerning these crucial issues was therefore necessary and urgent.

The  Commission cannot be accused of  having disturbed the peaceful operations of an efficient shared mechanism: mounting concern about the inharmonious growth of the EU comes not only from scholars but also from sectors of society that do not share any nostalgia for a nationalistic level (and method) of protection. 

Widespread fears as to the  preservation of the European social model do not always imply a rooted protectionist stance; if rightly interpreted, they suggest, on the contrary, an intensification of EU intervention and resumption of the journey towards the construction of an innovative European model that can measure up not only to the transformations taking place in production processes but also to the radical changes affecting lifestyles. 

The Green Paper is, therefore, important, irrespective of any objections that may be raised as to its methods and contents, because for the first time in the history of initiatives and research and consultative activities by EU institutions, the Commission has invited not only experts but a broad spectrum of participants to reflect on the social and cultural role that labour law can play in European society. 

Thanks to the Green Paper, labour law in Europe is back on the EU agenda.  

With this document we intend to make our contribution to the discussion promoted by the Commission,  not only in our role as scholars and practising labour lawyers but also as European citizens committed to the construction of a social Europe. 

1. What the Green Paper contains: modernisation and flexicurity

The key concepts on which the Commission document focuses, and which reflect its basic philosophy, are the modernisation of labour law  and flexibility combined with employment security. Investigation of these concepts allows one to take up a stance towards the questions asked in the document without necessarily entering into specific details. 

1.1. What type of modernisation?

The Green Paper owes its concept of the modernisation of labour law to ideological stereotypes and preconceptions: a certain concept of globalisation combined with uncritical acceptance of the neo-classical economic approach by international economic institutions and the prevailing economic literature. The selective use of studies and research into the labour market and its regulation – which emerges from the few, if any, references to important research reports proposing alternative approaches (e.g. the 1999 Supiot Report on the future of labour law in Europe) – reveals a rhetorical use of the scientific and theoretical analyses of labour law in circulation and also poses a more general problem of method and contents: whether, that is, the regulatory rationality of labour law is to be measured on the basis of mainly economic data (which are, among other things, disputable) and its capacity to adjust to economic change, or rather by looking at its function as a dynamic mechanism capable of correcting the imbalance of power that exists in the labour market and employment relationships and promoting social equality in the working place. The Green Paper seldom looks at this dimension of labour law and it is also for this reason that it appears to have been inspired by a unilateral vision of modernisation. Labour law can be modernised in various ways: the Green Paper mainly explores one of these – the adaptability of legal rules to the market. It pays little attention to the strictly normative dimension; in fact, as will be repeated later on, it does not even touch on the minimum level of social protection that should be guaranteed in the EU, or how effectively to extend the acquis communautaire to the new Member States and bring their social protection systems closer to those of the other Members. 

The vision of labour law modernisation the document contains is also the result of its contingent genesis; as is known, its publication was hindered and delayed by the great hostility expressed by entrepreneurs (UNICE) and professional associations (PCG: Professional Contractors Groups), who criticised the Commission’s negative assessment of the proliferation of non-standard work, and its proposal to achieve an EU notion of an economically independent worker and provide a universal system of minimum worker protection standards. Following a trend that is becoming a constant feature of the stance taken by employers’ associations, the requests for modification were: no regulatory intervention at an EU level (unless soft in nature); absolutely no form of harmonisation; at most, measures taken at a national level, preferably in the direction of deregulation. 
The pressure brought to bear by these lobbies affected the final version of the Green Paper. It was also affected by pressure from certain governments, in particular the British government, whose initial reaction to the Commission’s first draft was basically similar to that of employers’ groups (no new legislation; no harmonisation because labour markets differ so much from one country to another; working in favour of flexibility and not against it, as would happen if certain forms of protection were extended to non-standard workers). These positions also had an impact on the final version of the Paper.

In short, the recipe suggested by the Green Paper consists of a generalised weakening of constraints in the regulation of standard work relationships – in systems where they exist – above all as regards dismissals, together with labour market intervention offering greater protection with a view to favouring greater individual worker mobility and therefore employability and employment rates in general. This would support the reorganisation of European enterprises, making them more efficient and competitive. 

The fact that the recipe is based on an undemonstrated assumption emerges, among other things, from the apparently indiscriminate choice of examples of national regulation used to confirm the assumption and elevated to the rank of best practices. The 1999 Dutch law mentioned has nothing to do with protection against dismissal; indeed, according to still valid data published by the OECD in 1999, procedural costs in cases of dismissal in Holland present an index of 5.5. as compared with 1.5 for Italy. The second best practice, the 2002 Austrian law, is in reality very similar to a law recently passed in Italy concerning severance payments and pension funds, and thus has nothing to do with facilitations in dismissals. Finally, the Spanish law mentioned by the Green Paper is probably Royal Decree 5 of 9 June 2006: too recent to have proved to work as a best practice, or at least in the sense intended in the Green Paper.

The modernisation hypothesis set forth in the Green Paper is therefore based on an assumption which is contested by a number of serious, scientific analyses and which the very international organisations that originally inspired it are starting to reconsider: there is no proven correlation between the weakening of constraints on flexibility regarding dismissal and an increase in offers of employment by enterprises. National cases demonstrate the opposite: the persistence of high employment rates while regulations governing dismissals remain rigid.

The Commission document clarifies that the flexibility being discussed is no longer “marginal” flexibility: it affects the protection of workers already in employment, because marginal deregulation, leaving the job protection legislation applicable to standard contracts intact, would favour the segmentation of labour markets and have a negative impact on productivity.

In the Green Paper’s view, workers should not  be

 ensured of job security even as insiders. Instability becomes the rule; security is on the outside, in the market, where active employment policies and public redistribution policies take over. 

The document completely neglects the social and existential costs of such a re-allocation of economic risk: strangely enough, society is absent from the Green Paper, or represented in paradoxical terms, as for example when it is hypothesised that stability in employment would deprive workers of opportunities and room for manoeuvre, whereas non-standard contracts would ensure them of more career and training opportunities, a better balance between family and professional life, greater personal responsibility. Or again, when it is stated that workers feel more protected by a system providing support in the event of unemployment than by legislation which protects their jobs, despite the contradictory statement, a few pages earlier, that diversification in employment contracts creates a risk of workers falling into the trap of a succession of jobs of short duration and poor quality, with an insufficient level of social protection which leaves them in a situation of vulnerability. 
In reality the formula whereby less rigidity in dismissals equals more productivity is not acceptably demonstrated. Modern economic theory has, on the contrary, shown that shifting part of the  re-allocation costs from workers to enterprises may, under certain conditions, lead to a gain in terms of productivity. And it is by no means easy to make standard employment more flexible and less expensive, starting with firing costs, without jeopardising the protection against insecurity offered by all long-term contracts, including employment contracts. Despite the surprising claims made by the Green Paper, this is a function workers set great store by, regardless of income support intervention by the state (to which we will return later), as only reasonable job stability will allow them to plan their lives reasonably. 

As regards the hypothesis set forth by the  Commission document that a reduction in the protection offered by standard contracts could cause a reduction in market segmentation, it must be observed that there is no certainty that this effect will actually occur: on the contrary, longitudinal analyses demonstrate the persistence in time of a broad band of stably temporary employment relationships, even where constraints on dismissal have been removed (the Green Paper too recognizes that 60% of workers with non-standard contracts remain in this situation for an average of 6 years). 

1.1.2. Some positive aspects of the modernisation proposed in the Green Paper 

Some positive aspects connected with the modernisation proposed by the document should be pointed out and promoted.

The first is economically dependent employment. The Green Paper correctly  distinguishes between false self-employed work, to be held in check, and genuine economically dependent self-employed work, to be promoted within a framework of minimum guarantees. 

The prospect of modulating protection starting from a universalistic floor of rights is gaining increasing credit among European scholars and is based on the replacement of the rigid juxtaposition between employment and self-employment with a continuum of activities to which a series of modulated, variable guarantees are attributed, starting from a shared minimum and then gradually progressing towards stronger forms of protection. A methodological perspective of this kind is also to be found in the above-mentioned  Report drawn up for the Commission by  a group of scholars coordinated by Alain Supiot, where the protection envisaged comes in the form of concentric circles.

In Italy a similar methodological approach was adopted in the “Charter of Workers’ Rights”, which starts from a minimum of  general principles, universally applicable to all employment contracts: these include freedom of association, protection of dignity, right to privacy, fair treatment and non discrimination, health and safety in the workplace, protection against sexual harassment at work, fair wage and protection against unjustified dismissal.

Analysis of the Green Paper points to a plausible regulatory proposal by EU institutions – which could be accepted by the social partners – in the sense of a broad, common definition of an economically dependent worker and the provision of minimum guarantees. A provision containing general principles that could be adapted to the requirements of the various Member States according to the features of their national labour markets and the nature and socio-cultural genesis of semi-independent work. Economic literature, in fact, shows that various different elements
 make up the dissimilar types and “supply” of semi-autonomous or semi-independent work in national and regional labour markets.

With the prospect of calibrating national diversities, excluding forms of harmonisation as such, it would perhaps be possible to obtain employers’ organisation consensus to new, general legislative intervention by the EU.

The second positive aspect of the view of labour law modernisation emerging from the Commission document is  the recognition of the role of collective bargaining as a fundamental means of regulation, with the same status as the law, at both a national and supranational level. While the document does not pay adequate attention to the numerous aspects of the collective dimension, it should be observed that collective agreements are seen as a source that is not entrusted with the merely auxiliary task of completing legal provisions relating to working conditions but of adapting standard rules to specific territorial and sectorial situations, in agreement with a concept of horizontal subsidiarity that places collective actors at the centre of regulatory activity.  

Finally, two proposals that are totally acceptable are those concerning the setting up of a system of joint responsibility in the chain of sub-contracting, and strengthening the mechanisms for the monitoring and control of the irregular or shadow economy, as well as administrative cooperation at an EU level. 
1.2. Flexibility and security 

The other key concept of the document, which has an impact in terms of both policy and models of regulation, is that of flexicurity, which is evoked as a sort of paradigm of modernisation capable of inspiring future policies and measures. It wiil be indeed the subject of a specific communication by the Commission which, as announced in the Green Paper,  will be presented in June 2007.

Far from lifting, the mist surrounding this concept tends to be getting thicker, and the announced clarification of the concept itself and its practical implications appears highly appropriate if flexicurity is not to be transformed into a fetish concept. 

Obviously the ambiguous nature of the expression, bordering on an oxymoron (security can also be viewed as the exact opposite of flexibility) has legitimised antithetical interpretations: among employers any contamination between flexibility and security is considered synonymous with new rules aiming to make the labour market and the employment relationships more rigid. It was on  this understanding of the concept that the original opposition by UNICE led to a delay in publication of the Green Paper.

On the opposite side, including among others some trade unions, interpretations tend to equate flexicurity with flexibility tout court (obviously unilateral, in the interests of employers) and to consider the Green Paper as being unbalanced in favour of businesses and the market.

It therefore seems useful, to avoid irreconcilable dualisms, to give a preliminary clarification of the concept.

 1.2.1 Flexibility and security in the “macro dimension”

As originally conceived, flexicurity  is part of a Northern-European integrated system of industrial relations and welfare presupposing peculiar social and institutional conditions: flexible regulation of employment relationships in some systems
   appears, in fact, to be directly proportional to the capacity of institutions controlled by trade unions and generously funded by the state via taxation to protect the workers in the employment transitions.

Recourse to this model at a European level cannot, therefore, neglect to consider that it is closely linked to highly particular welfare and industrial relations systems that would appear hard to export beyond the boundaries of Scandinavian democracies. While it is understandable that countries like Sweden should have insisted on this model of flexicurity being referred to in the Green Paper, it is difficult to imagine European integration benefiting from its generalisation, above all in countries which have only recently become EU members, a thing which, it must be restated, hardly ever happens in the document, which confines itself to announcing another study devoted to the development of labour law in the new Member States. 

What, on the other hand, can be taken from the Northern-European welfare system is the regulatory idea of the need for – or at least a tendency towards – universal and inclusive extension of protection in favour of those risking social marginalisation and expulsion from the labour market, or the attempt to achieve fairer employment opportunities for women, or to favour self-chosen mobility for the workforce.

1.2.2. Flexibility and security in the “micro” dimension
The concept of flexibility and security changes when referred to more specific models of legal, contractual or mixed regulation regarding single aspects of employment relationships.  Certain forms of regulatory rigidity, normally of legal origin, can be weakened by creating protection networks tuned via collective bargaining to support even individual solutions so as to reconcile the flexibility requirements of both employers and workers: part time, flexible, personalised working hours, reconciliation of market work and family work, time bank, lifelong learning and training contracts, parental leaves and negotiated management of temporary work are only some of the areas in which it is possible to experiment with, provide incentives for, and generalise regulatory measures and models of flexibility and security that can at the same time safeguard certain basic guarantees of standard employment and increasing requests by employers for more modulated availability in the supply of labour.  

From this viewpoint, Directive 2003/88/EC on the organisation of working time, if one excludes certain “extreme” and widely debated provisions such as the individual opting out clause, is an interesting combination of legal regulation and devolution to contractual sources, aiming at adaptation and regulatory specification in a context of growing articulation and complexity.  

It is also true that collective bargaining can usefully carry out this role of adaptation, with a view to effectively achieving the combination of flexibility and security, only in the presence of a floor of rights, formed by a core of  workers’ fundamental rights. In the case of the working time directive it is therefore to be hoped that the process of re-examination currently and with some difficulty being implemented will lead to an improvement in the text. More specifically, it appears indispensable: 1) to strengthen the guarantee of the right to working time, not weakening (as has been suggested) collective bargaining’s  essential function of defining and modulating flexible and multi-period working hours; 2) to confer effectiveness on the right to non working time (currently limited to the right to annual leave as guaranteed by hard law), ensuring the right to weekly and above all daily rest periods by drastically re-dimensioning the derogations currently provided by Directive 2003/88/EC (and, as a consequence, introduced in national legislative implementations), which in many cases jeopardises the right to a rest period that the directive limits to an hardly tolerable threshold of 11 hours during each 24-hour period; 3) to  suppress the individual opting out clause, thus averting recourse to flexibility that is not filtered by collective bargaining.

Another example of a positive combination of legal regulation and collective agreements, this time on a supranational scale, is the requirement of information and consultation in transnational companies, which has given rise to the setting up of hundreds of European Works Councils. The consolidation of dialogue with workers’ representatives as to major company strategies has in many cases led to the negotiation of framework agreements applicable to transnational undertakings and forms of social responsibility that are shared or controlled by worldwide works  councils and extended to cover suppliers and sub-contractors. The recent regulation of the discipline regarding worker participation in European companies and cooperatives appears to be a signal, albeit rather a late one, of the highly topical nature of economic democracy in European enterprises,  by introducing a notion of corporate governance open to participation by workers in decision-making processes. The Framework Directive that completes the system of rights to information and consultation in national undertakings, giving it the status of a paradigm for undertakings at a European level, provides a normative basis for a negotiated and concerted anticipation of changes affecting enterprises needing to adapt and re-qualify their workforce.

The series of social pacts for competitiveness and employment, and the support they have received from the EU, are also an example to be followed and re-launched as regards both their specific contents and their flexible model of concertation  and organisation of  contractual structures (organised decentralisation).

It should not be neglected that in this particular dimension – negotiated flexicurity fitted to the needs of the worker as well as to those of the enterprise – the concept reflects a series of real needs for modernisation in labour law: 

a) a flexibility that will improve the quality and not only the quantity of work ; 

b) a flexibility in working conditions and working hours that will make it possible to achieve greater balance between women and men in the personal care services (which, although ignored by  the authors of the Green Paper, represent a large slice of the new jobs currently on offer); 

c) a flexibility that is not only  unilaterally imposed (either by the enterprise via individual contracts, or by the State via mere deregulation) but democratically negotiated and thus made more effective, for the enterprise as well, because consensually obtained; 

d) a flexibility that is not a negation but a necessary completion and adaptation of protective legislation: it is not a case of supporting reductions in protection in the  employment relations in exchange for uncertain protection in the labour market, but of integrating the regulation of  employment relationships with that of the labour market; 

e) a flexibility that can also lead to changes in the sense of strengthening certain forms of protection in the market, following a logic of systemic integration but without totally upsetting particular consolidated national welfare systems and models. 

This does not imply a reduction in the regulatory role of EU institutions; indeed it strengthens it: suffice it to think, for example,  of the need to combine policies and legislative measures regarding flexibility with adequate generalised measures for income protection and continuity, including minimum wages (necessarily overcoming the limits of EU competencies); or again the need to strengthen and reorganise policies concerning the reconciliation of work and family obligations.

1.2.3. Flexibility and security as a regulatory technique

Finally there is a third conceptual dimension of flexibility in security that should be stressed:  this model of social regulation requires a number of regulatory methods and techniques in line with the multilevel dynamics of the system being built.

The Community classical method and the social dialogue are  flanked by the Open Method of Coordination which reflects, at one and the same time, a concept of governance and a view of the systems of social and work regulation that is much more ductile and complex than legal experts are usually accustomed to. The topic of working time has already been mentioned. Policies regarding training and active employment policies are another example in which hard and soft regulatory intervention by the Member States, local governments and the social partners can interact with hard intervention by the EU (above all through the European Social Fund) and soft regulation inducing the behaviour promoted, among others, by the Lisbon Strategy.

The Green Paper, however, says nothing about the possible mix of regulatory measures and techniques that is necessary to fulfil the demanding task of modernising labour law, and above all nothing about the tasks that EU institutions intend to perform in order to achieve this aim. This abandoning of any reflection as to the regulatory techniques and institutional mechanisms on which EU social strategy is to be based, just a few years after the attempt to reconsider European governance in the White Paper of 2001, is frankly disappointing. The normative reductionism of the Commission becomes even more evident when one considers what is decidedly missing in the Green Paper, that is to say,  any reference to the constitutional dimension of the  Union and its Member States, at a time when the process of adopting the constitutional Treaty seems to have ground to a halt. 
2. What is missing in the Green Paper: reference to the Charter of Fundamental Rights. 

The Green Paper shows total indifference towards the language of fundamental rights, which has penetrated the European legal system though decades of ECJ decisions and subsequently incorporated in Treaties, especially Art. 6 of the European Union Treaty. 

The reasoning followed by the Commission ignores that its document impinge on areas involving (according to ILO Conventions, the UN Charter of 48, the two European social Charters, the Nice Charter) fundamental rights: minimum rest periods, dismissals, working time, equality of treatment, etc..  

The Nice Charter, as is known, contemplates socio-economic rights as being pleno iure rights, stating in its Preamble the inseparability of the fundamental prerogatives of European citizens. The Charter was not only signed by representatives of European institutions (the Council, Parliament and Commission) but also approved by the governments and Parliaments of all the States involved. Although the Charter was not given a binding  effect in 2000, and the constitutional Treaty (which achieved this aim, the Charter making up its entire second part) has up to now been blocked as a result of the referendums in France and Holland, the Nice text has been widely used and interpreted by national and European courts, including the Court of First Instance on numerous occasions and some Constitutional Courts, such as the Italian one, which has frequently emphasised its valuable capacity to “express common constitutional traditions”. The Spanish Constitutional Court even quoted the Charter before its proclamation; the Court of Human Rights used it in a historic ruling in 2002 (Goodwin) regarding discrimination for reasons of sex. 

Finally, the Court of Justice mentioned the Charter in June last year (although in a decision that was certainly problematic in nature), using it to verify the legitimacy of a directive which according to the European Parliament resulted in a breach of fundamental rights (ECJ Grand Chamber,case C-540/03 of 27 June 2006, European Parliament vs. Council of Europe, concerning the right of children of citizens from third countries to join their families), and then again this year with regard to the principle of effective judicial protection of individuals’ rights under Community law (ECJ Grand Chamber, case C-432/05 of 13 March 2007, Unibet v. Justitiekanslern).
After the first ruling, the Advocates General have been insisting in asking the Court for more extensive use of the European Bill of Rights. It should also be recalled that in the first of the above-mentioned rulings the ECJ upheld an element that has up to now been neglected by commentators: the fact that European organs, from the Commission to the Council and the European Parliament, always refer in their provisions to articles of the Charter, expressly declaring their application of it. The fact that the Commission is now presenting such an important document as the Green Paper which takes into consideration many of the rights set forth in the Charter, but does not mention it at all, is an unexplainable form of behaviour and represents a break with what the Commission itself  spontaneously decided in March 2001.

Any discourse regarding the modernisation of labour law today implies a discussion of fundamental rights and their sphere of reference, paying greater attention to the effects of the Nice Charter, which on the one hand extends the spectrum of protected rights  even to countries with more advanced social constitutions (for example, the right to information and consultation), and on the other obliges new Member States to adapt their legal systems accordingly. 

According to the horizontal clauses of the Charter (Art. 52) the “essence” of the rights recognised in the text must always be ensured: even if one admits the merely “political” nature of the Nice Charter, the EU institutions have always declared their reluctance to trample on what it solemnly proclaims. Totally permissive regulations of dismissal, for example, would violate Art. 30 of the Charter. To quote a concrete case, on the basis of the Nice Charter, the two Social Charters, and international legal provisions, the Italian Court of  Cassation has repeatedly found that regulatory systems providing no protection against unfair dismissal  are in contrast with the concept of internal public order and so cannot find their way into the Italian legal system. On 7 February 2000 (Judgement n. 46)  the Italian Constitutional Court saw the criterion of necessary justification of dismissal as the constitutionally binding content of the right to  work. There are no similar considerations in the Green Paper, which does not bother to evaluate the coherence between the various hypotheses that are (or could be) put forward and the respect of rights (and principles) enshrined in the Nice Charter (and previously in the two European social charters and in the jurisprudence of the judges in Luxemburg). 

The document proposes a model of labour market regulation allegedly intended to protect individual needs against the risk of unemployment and lack of income, but it is just in this area that it ignores the so-called “new rights” (second-generation social rights) that protect and support citizens over and above the existence of a contractual relationship, thus preventing inactivity from being converted into permanent forms of social exclusion.  

Integrating what is generally provided for by national constitutions, the Nice Charter recognises the right to social security and housing that will guarantee a dignified existence (Art. 34 Clause 3) with a clear allusion to widespread legislation (with the exception of Italy and Greece) regarding basic income, and the right to lifelong professional training (Art. 14). Now these two prerogatives which – following the Supiot Report – are widely  considered to be of strategic importance to respond rationally and efficiently to the need to protect workers’ basic rights in the new dynamic typical of the knowledge-based economy, remain outside the Green Paper’s sphere of investigation. 

Although it alludes to the “modernisation” of labour law, the Commission document implicitly accepts the more conservative attitude whereby existential “security” for workers can only be achieved with a corpus of rules governing contracts, whereas the Nice Charter – as a political document if nothing else – had already broadened the horizon to the plane of social citizenship, from public services to training processes and the guarantee of a “vital minimum” that would partly shield citizens from labour market risks.   

ECJ jurisprudence is equally ignored: of the vast repertoire of decisions concerning labour law passed by the judges in Luxemburg, only 4 judgements are quoted. 

In advancing the possible options for the future, no reasoning is offered as to the prevalent orientations of the Court: the debate that should be held in civil society and the European public sphere is not, in substance, called upon to assess the choices to be made on the basis of considerations as to the fundamental rights or the subjective claims involved, or even to reflect on what has been decided by supranational judges, whose authority on the issue cannot be doubted. The Green Paper seems to want to authorise any choice, to leave all options open, as long as some combination of “competitiveness” and “security” is achieved. The question is that in Europe the latter concept has for a long time been expressed through the semantics of fundamental rights and has a consolidated political, cultural and institutional foundation in solemn documents like the Nice Charter and the jurisprudential  circuit that binds together supranational courts and national judges. A world that does not seem to exist for the “infinite pragmatism” of the Commission.               
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� Such as: a) varying extension of the public sector, which may take away space for professional activities;  b) different levels of taxation and social contribution; c) the rate of regulation of the commercial product market which could favour fragmented commercial distribution; d) legislation protecting dependent workers (in particular the OECD indicator of restrictions on dismissal); e) the corruption perception index which measures the level of corruption of a system: see R. TORRINI, Cross-country differences in self-employment rates: the role of institutions, Banca d’Italia, 2002. From these analyses it emerges that the presence of particularly protective legislation regarding dismissals is not a decisive explanatory factor in the different self-employment rates.


� Scandinavian systems, with considerable variations between countries, are inspired by the Ghent system. This system, which was set up in Ghent in the early 20th century, has been in force in Scandinavia (with the exception of Norway) and Belgium since the 1930s. The result of neo-corporative agreements, it consists of trade union administration of unemployment benefit funds: all workers pay voluntary contributions but benefits are prevalently state-supported via generally high taxation rates. The amount of benefit given is linked to the unemployed worker’s last wage packet and the income replacement rate today ranges from 75% in Sweden to over 90% in Denmark. Those who decide to become trade union members are automatically enrolled in one of the unemployment insurance funds.
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