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Practical Cooperation in judicial matters: the Council’s priorities for the next 18 months
Regarding the horizontal issues in the field of justice, the Spanish, Belgium, and Hungarian Presidencies will prioritise the protection and promotion of fundamental rights, the protection of personal data, E-Justice, the training of judges, prosecutors and judicial staff.
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Promotion of fundamental rights: This becomes the main objective of the European Union, both internally and externally now that the European Charter has become legally binding. Indeed, the Council commits itself to stricter cooperation with the European Parliament and Commission, especially concerning evaluation reports on the impact of the new legislation. In this perspective, the Agency for Fundamental Rights will be increasingly involved and the European Union will accede using a procedure of urgency to the European Convention for the Protection of Human Rights and Fundamental Freedoms. 
In this regard the Council of Europe has already been contacted during the Swedish presidency and a negotiating mandate may already be submitted by the European Commission after obtaining the consent of the European Parliament. However, the unanimity by the Council and national ratification's requirements might postpone the official entry into force of the Convention for the Protection of Human Rights and Fundamental Freedoms.
Concerning personal data protection (finally relying upon a specific legal basis art.16 TFEU as well as on the Charter itself), the European Union will develop a proactive and consistent approach when developing a global strategy on information systems in the field of internal security.
As already announced by the Stockholm Programme 2010-2014, the three presidencies will encourage the training of judges, prosecutors and staff of the Administration of Justice in cooperation with the European Judicial Training Network (EJTN) and the relevant national training centres. It goes without saying, that within a Europe of 27, particular attention will be put on translation and interpretation.
The use of the information and communication technologies will have a central role in the implementation of the e-justice programme, whose performance will be assessed by 2011 in view of the launch of additional projects such as the interconnection of registers of wills and the training of legal practitioners.

Judicial Cooperation in Civil law matters: The three Presidencies will continue to work on family law and divorce matters. These initiatives had been interrupted following the opposition of the Swedish delegation at the beginning of 2009. However, unanimity is still required therefore the entry into force of the Treaty of Lisbon will not necessarily make things easier.
Furthermore, work in the field of international private law will continue and contacts with the Hague Conference will be strengthened. Therefore, initiatives to further develop the principle of mutual recognition will be pursued for judgments in civil and commercial matters, legal assistance, European order for payment procedure and the European Small Claims Procedure.
In the field of succession and wills a communitarian regulation will be adopted keeping in mind the consultation of the green paper of the Commission.
The review of Regulation 44/2001/EC on recognition and implementation of judgments in civil and commercial matters is also foreseen in order to abolish the exequatur procedure in this field. 
Lastly, the Presidencies will improve the enforcement of rulings in the field of cross-border, in particular through an analysis of mechanisms for the attachment of bank accounts.
Judicial Cooperation in Criminal matters: The principle of mutual recognition of judicial decisions in criminal matters successfully used in relation to the European Arrest Warrant will be further extended by promoting, as much as possible, contacts between judges of different countries. In order to accept the evidence gathered in another Member State, the presidencies will proceed on the strengthening of the application of the principle of mutual recognition in the field of evidence in criminal proceedings. The Presidencies will also evaluate the feasibility of achieving a general instrument replacing the European evidence warrant (possibly called “European Investigation Order”).
In addition, the three Presidencies will focus on the enhancement of the application of the principle of mutual recognition to the exchange of information on criminal records, the approximation of procedural law, the cooperation between judicial authorities concerning the conduct of proceedings, and the protection of the vulnerable persons and assistance to victims.
With a view to facilitating judicial cooperation between Member States, the three Presidencies aim at strengthening the European Criminal Records Information System (ECRIS) through the establishment of a European Index of convicted third country nationals and will examine the possibilities of exchanging information on supervisory measures adopted in ongoing criminal proceedings and on non-final judgments.

To complement measures related to mutual recognition the European Union will proceed on the harmonisation of legal instruments in view of setting up common minimum standards as to procedural rights and guarantees for individuals in criminal proceedings, as well as the revision of the Council Framework Decision of 15 March 2001 on the standing of victims in criminal proceedings (2001/220/JHA) on the basis of the recently adopted roadmap.
The three Presidencies will continue working in view of establishing common rules on the ne bis in idem principle in light of the jurisprudence of the Court of Justice and the green paper of the Commission.
The three Presidencies will work on a new legal framework to allow the transfer of criminal proceedings from one Member State to another.
The three Presidencies aim at improving the legal framework for the protection of children and will launch an Action Plan against sexual exploitation of children and child pornography.
Particular emphasis will be placed on the assistance to victims, inter alia, victims of terrorism as well as victims of gender-based and domestic violence. To this end, work will be pursued towards a European legal framework, to remove any obstacle to an effective implementation of protection measures in the whole territory of the EU, in order for victims under threat to receive the necessary protection regardless of their residence. In line with the Stockholm Programme, the three Presidencies will take work further on a European Protection order.

Internal security in the EU: the priorities of the next 18 months

The priorities announced by the Spanish presidency in the field of internal security of the EU come from the working document of the Spanish, Belgium and Hungarian Council Presidencies which will follow one after the other in the next 18 months. As usual, additional notes will provide a comprehensive overview of the different topics.
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Internal security strategy in the EU: as it is well known, this is a rather new notion for the European Union. Indeed, up to now, the latter focused mainly on the needs related to the internal security of its Member States. The Lisbon Treaty provides the basis to set up operational activities with the creation of the Committee for Internal Security (art. 71 of the TFEU) and with the progressive development of instruments which frame the cooperation between security services in the MSs, such as the development of a European Criminal Intelligence Model (ECIM). Behind this, there is the several times evoked project for a European strategy of management of information linked to internal and external security  (Information Management Strategy – IMS) and a finally decisive role of Europol, Eurojust and Frontex.

 

Fight against terrorism: the priority of the EU remains the fight against every kind of terrorism. This also emerges from the last reports on the implementation of the European Counter Terrorism Strategy, launched after the 9/11 attacks.

Within this framework, the necessity for an interdisciplinary approach is emphasised. The need for a greater cooperation between national security services and between Europol and Eurojust and some fundamental third countries such as the United States is also underlined. This entails the exchange of intelligence information as well as other information concerning explosives and terrorists' use of the internet.
Fight against human trafficking: the strategy is limited to the introduction of proposals for new action guidelines, with a particular attention to the most vulnerable victims (women and children). These proposals will complete the new legislative proposal currently under exam by the European Parliament and on the basis of the evaluation of the European Pact against human trafficking.
Fight against drugs: the implementation of the EU Drugs Action Plan for 2009-2012 shall keep in mind the necessity to prevent and fight trafficking of precursors and illegal substances within the framework of  a greater coordination between national security services.  At the international level the focus will be on the Mediterranean, Western Balkans, Western Africa, Latin America and Central Asia to fight the trafficking of precursor substances.
Police and Customs cooperation: fundamental will be the re-launch of Europol’s activity based on its new legal structure as European Agency, starting from 1st January 2010.  The three presidencies will also focus on transnational cooperation and practical cooperation in relation to the implementation of the decisions linked to the Prüm cooperation (exchange of sensitive information for security purposes, such as DNA). Cooperation among Police and Customs Co-operation Centres will be strengthened defining minimum common operational standards.  Within this framework the interoperability between law enforcement radio communication systems will be promoted by using the European network of competent departments in the field of internal security technology (The European Network for Internal Security Technology Departments).
A new action plan in the field of border cooperation will be promoted within the framework of the Border Cooperation European strategy.
Training: the recently criticised training activity of the Centre for the Police Education (CEPOL) will be re-launched.

The three presidencies will prepare a programme 2011-2013 in view of the football world cup to fight the phenomenon of the hoolingans. Furthermore, They will also work towards the enhancement of co-operation between the authorities responsible for the private security sector in the Member States, the establishment of measures to improve the co-operation on the protection of public figures, and management of security during political events (ex. G8, G20...) and sport events (football championships or others).
Crime Prevention and Fight against serious and organised crime: the three Presidencies are committed to continue the co-operation in the field of crime prevention. Special attention will be paid to prevent and fight against gender-based violence. This represents the main priority under the Spanish presidency in the first semester 2010 and a legislative proposal should be already presented in the first months of 2010. Another important topic will be the prevention of environmental crimes.

Police and intelligence Exchange of information: the development of a global and coherent long-term EU policy on law enforcement information exchange will be further pursued. The establishment of an Agency to manage large scale IT systems such as SISII, VIS and EURODAC is considered a priority.
It must be underlined that the proposal is currently under exam by the European Parliament and it is possible that it will be adopted by 2010. In this perspective the three Presidencies will seek to launch and implement an operational (?) SIS II and will work on the implementation of the new Schengen II (although it is already confirmed that it will not be ready before a couple of years).
Concerning the intelligence aspect, it will be necessary to coordinate the existing initiatives at the national and European level strengthening the implementation of the “Swedish” Framework Decision and the interlinked Prüm Decisions with a view to starting with the EU-wide automated sharing of data, in August 2011 at the latest.
Cybercrime: the European strategy in the field of Practical Measures against Cybercrime is emphasised. However neither the implementation of the framework decision in this field nor the ENISA Agency, which should guarantee network security (end evoked in another chapter of the programme) are mentioned. 
Inevitable is the reference to the fight against any form of sexual abuse of children on the Internet.
Identification and recovery of criminal assets and the fight against money laundering: it will continue to be priorities of the Union. It is possible that new proposals will be submitted concerning recovery of criminal assets (although the document makes no reference to it).
Identity fraud: emerging phenomenon with the development of information technology, applications "Identity Theft" will be fought together with other initiatives linked to the development of biometrics at the European level. This will take place in the internet virtual world as well as in the use of more reliable identity documents when crossing borders.
Civil protection: the three Presidencies will continue the work on improving EU response capacities in the face of disasters and crises, including terrorist attacks (which after the Treaty of Lisbon rely upon a specific legal basis in the Treaties). The civil protection will be carried on within EU-borders as well as in third countries and with a sufficient balance between prevention, preparedness and response. ` In this respect, the main framework will be the two Commission Communications on Reinforcing the Union’s Disaster Response Capacity and on a EU approach on the prevention of natural and man-made disasters.
Civil Protection Modules and the reinforcement of the Monitoring and Information Centre (MIC) in addition to the financial solidarity tool will be implemented and developed within the Civil Protection Mechanism framework as already happened in the prevention and fight against crime.

In this context, cooperation with the United Nations will continue. The progress of the elements of the European Programme for Critical Infrastructure Protection (EPCIP) will be followed-up during the three Presidencies and special consideration will be given to CBRN-related risks and forest fires prevention.
International protection: work on the legislative measures directed to the establishment of the second phase of the Common European Asylum System (CEAS) by 2012 which has as its objective the establishment of a common asylum procedure and a uniform and ambitious status for those granted international protection, will continue to be prioritised.  

Particular emphasis will also be put on reinforcing practical cooperation, including through the establishment of the European Asylum Office (which the European Parliament should approve in the next few months).

Cooperation with third countries in the framework of the EU Global Approach: the EU will continue to seek effective and balanced implementation and the further development of its three components. In this context, the implementation of the Global Approach to the South, to the East and the South-East of the EU will continue. The EU will also pursue an enhanced, structured and comprehensive dialogue with Latin America and the Caribbean region on migratory issues. 

Immigration, asylum and borders: the priorities for the next 18 months
Interesting elements emerge on the implementation of the Stockholm Programme (2010-2014) from the working document of the Council presidency. It is necessary, as it is often the case for official documents, to interpret the silences as well as some cryptic or general information. It therefore follows a summary of the main proposals with some complementary explanatory notes.
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Asylum and Immigration: the Spanish Presidency confirms the review of the implementation of the European Pact on Immigration and Asylum, adopted in 2008.  This review will probably involve the civil society as well as the European Parliament and the national parliaments, as per article 70 of the TFEU.
Legal immigration: a call for greater synergy between countries of origin and destination is announced.  A priority will be the conclusion of the negotiations upon the proposals concerning the single application procedure for a single permit to reside and work, common set of rights for third-country workers. Furthermore the Commission will present its proposals concerning seasonal workers ad corporate employees.

Integration of Third Country Nationals: the programme announces that efforts will be made to share best practices of integration policies. However, it does not make clear whether the new measures will be based on the new legal basis of the Lisbon Treaty or will be based on simple cooperation between administrations and pilot projects funding educational activities, professional training and recognition of qualification and competences.

Illegal immigration: the programme refers to the future development of the integrated management of the external borders (most probably based on the Schengen cooperation, the role of Frontex and on the entry-exit system developed by the United States) and the fight against illegal immigration. This will be tackled by strengthening the implementation of the Directives on the return policy as a part of the fight against illegal immigration, common standards and procedures in Member States for returning illegally staying third-country nationals, sanctions against employers of illegally staying third-country nationals and more importantly, with the relaunch of the negotiations on the new  proposal for a Directive in the field of the fight against human trafficking.

Another aspect to be underlined is the issue related to unaccompanied minors for whom the possibility of return to countries of origin is evoked “…taking into account the interest of the child” and the link that the future presidencies make between these policies and those related to the EU internal security.

Visa policy: the deployment of the Visa Information System (VIS) remains a priority. Local Consular Cooperation will be further promoted and the possibilities of establishing Common Visa Application Centres (probably under influence of the newly nominated High Representative for the Foreign Policy) will be also examined. The evaluation of the Visa Facilitation Agreements (the European Visa waiver) will be considered as a priority. Here the reference is extremely vague: indeed it could be questioned whether the European Union will learn any lesson from the problems that rose during the implementation of the US Visa Waiver  programme towards EU citizens (up to now there are still 5 Member States to whom this programme has been refused ).

Schengen Area: the completion and successful launch of the new generation of the Schengen Information System (SIS II) is fundamental. Work on the improvement of the Schengen Evaluation procedure will continue. A timid reference to the necessity to improve evaluation on mechanisms of the system is also made (although one can see on the one hand the desire of the Member States to keep the control over it and on the other hand the Commission which invokes its new role and the European Parliament increasingly frustrated of internal fights).
International protection: work on the legislative measures directed to the establishment of the second phase of the Common European Asylum System (CEAS) will continue to be prioritised and should be concluded by 2012. Its objective is the establishment of a common asylum procedure and a uniform and ambitious status for those granted international protection. Particular emphasis will also be put on reinforcing practical cooperation, including through the establishment of the European Asylum Office (which the European Parliament should approve in the next few months).
Cooperation with third countries in the framework of the EU Global Approach: new forms of dialogue and cooperation with third countries in this field and the promotion synergies between migration and development will be promoted. The EU will pursue an enhanced, structured and comprehensive dialogue with Latin America and the Caribbean region on migratory issues.

Counter terrorism – between watchlist and no-flight list

It was only recently, on 9 December during a hearing in front of the Internal Security Commission of the Senate, that the US administration was reassuring senators on the efficiency of the system of prevention of terrorist attacks, specifically concerning air transport.
From the hearing it emerged that enormous progress had been made since the constitution of the National Counter-terrorism Centre (NCTC) in 2003. Information coming from disparate resources (such as CIA, National Security Agency, FBI, the Homeland Security Department and the State Department) have all been collected in one single watch list.
The hearing analysed the different human and technological filters, which should impede terrorists’ entry into US territory, including: consular offices which examine visa requests by consulting the database of the Department of State and of the Department of the Internal Security, tracking back previous journeys and more importantly, by interviewing candidates that want to travel to the United States.
Hence, the identification process of a potential terrorist takes place by creating a network of thousands of civil servants at the national level and also in areas such as embassies, ports and in sensitive offices such as those granting gun licenses. Lastly, this network also monitors public demonstrations. This, according to the officials, allows the tracing of all criminal convictions and any other intelligence information related to an individual.
With the recent introduction of the preventive authorisation to go the US territory (the so called ESTA system) checks of dangerous individuals via the watch list take place few days before the journey. This should theoretically allow tracking back any possible precedent and any other intelligence information.
At least on the basis of what the administration officers declare, the names taken from the blacklist are increasingly more reliable, if it is true that out of the approximately 150 calls received on a daily basis the centre, 30 to 40 percent of suspects are on the watch list. When this happens, the FBI agents as well border police officers and the 327 entry ports in the US territory are warned.
However, according to the NCTC Director, of the 78000 appeals made by private individuals concerned of being in the watch list, only 500 were listed.
The fact remains that there are more than 400,000 known or suspected terrorists, out of which only 3,400 are considered dangerous enough to justify a rejection to board. In such a case the NCTC alerts the Transport Security Agency who in turn communicates with the airline companies. This results in the 'No Fly' list.

On the face of this evidence one can wonder whether the loops exposed by the case of the Nigerian man that attempted to blow up the Delta airline flight were created during the granting phase of the visa, the checks using the watch list, the security checks in Nigeria or Holland or during each of these phases.
Subsequently, it would seem reasonable to suggest more comprehensive criteria to transfer some of the 400,000 nominatives of the watch list to 'No-fly' list which currently consist of 3,400 names and to create intermediate filters to isolate cases such as the Nigerian man who did not have any criminal convictions, but had a warning statement made by his own father.
To analyse 400,000 names is definitely not an easy feat. However, a way to look for a needle in a haystack would be by reducing the hay.

Consultation on obtaining evidence in criminal matters from one Member State to another and securing its admissibility (deadline 22/01/2010)

With the launch of a recent Green Paper, The European Commission invites Member States and all concerned stakeholders to define a European strategy concerning the collection of admissible evidence in criminal matters in a cross-border context.

The Commission Communication recalls that already in the Tampere Conclusions in 1999 the European Council recalled for the need to facilitate mutual trust and recognition of national decisions to overcome the obstacles derived from the differences between national legal systems and to promote the fight against cross-border criminality.
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Several measures have been adopted applying to pre-trial orders as well as afterwards, especially following the emotional waive raised by the attacks of 9/11.
Among all possible cooperation domains in a cross border context the most desirable, despite the existence of various co-existing and non-coordinated mechanisms, seems the one which would enable competent authorities to quickly secure evidence in criminal matters.
Existing rules on obtaining evidence in criminal matters in the EU are of two different kinds: on the one hand, there are instruments based on the principle of mutual assistance (such as the European Convention on mutual assistance in criminal matters supplemented by the Schengen Agreement in addition to the Convention on mutual assistance in criminal matters and its protocol) and on the other hand instruments based on the principle of mutual recognition, which most notably include the Framework Decision on the European Evidence Warrant.
Another instrument based on the principle of mutual recognition is the Framework Decision of the Council of 22 July 2003 on the execution in the European Union of orders freezing property or evidence.
However, the scope of such an instrument is limited to the seizure of evidence in another Member State. The transfer of evidence to the involved Member States is regulated by instruments of judicial assistance or by the Framework Decision on the European Evidence Warrant.
According to the Commission, the European Evidence Warrant cannot be issued, for example to gather evidence via interviews of witnesses, statements or hearings of suspected individuals because of its limited scope. Neither it can be issued to obtain real-time evidence-electronic interception of communications or monitoring of bank accounts because these evidence although available, do not exist yet.
Furthermore it is not possible to use a European Arrest Warrant to gather evidence by analysing existing objects, documents or data, including biological information such as DNA or fingerprints because, although available, these data are not directly available without further investigations or analysis.
However the co-existence of different mechanisms makes the application of norms burdensome and may cause confusion among practitioners who may not be able to identify the most appropriate instrument for the evidence sought. Ultimately, these elements risk undermining effective cross-border cooperation.
Furthermore, the Commission points out that, instruments based on mutual assistance, may be regarded as slow and inefficient given the fact that they do not impose any standard forms to be used when issuing a request for obtaining evidence located in another Member State or any fixed deadlines for executing the request. Instruments based on mutual recognition may also be regarded as unsatisfactory in that they only cover specific types of evidence and that they provide for a large number of grounds for refusal to execute the order.
In conclusion, the most effective solution to the above-mentioned difficulties would seem to lie on the replacement of the existing legal regime on obtaining evidence in criminal matters with a single instrument based on the principle of mutual recognition, covering all types of evidence. 
Compared to the scope of application of the Framework Decision on the European Evidence Warrant, this new instrument would also cover evidence that – although directly available – does not already exist, such as statements from suspects or witnesses or information obtained in real time, such as interception of communications or monitoring of bank accounts. It would also include evidence that – although already existing – is not directly available without further investigation or examination, such as analyses of existing objects documents or data or obtaining bodily material, such as DNA samples or fingerprints.
It also needs to be examined whether specific rules for specific types of evidence should be included in the instrument. This has been done in the current mutual assistance instruments which, in addition to the general provisions applying to all types of evidence, contain detailed rules on requests for certain specific forms of mutual assistance, such as interception of telecommunications or hearing by videoconference.
In addition, it needs to be examined whether it would be appropriate to apply the typical characteristics of mutual recognition instruments (such as the use of orders instead of requests for assistance, standard forms for issuing the order, fixed deadlines for executing the order and direct contact between the competent authorities) to all types of evidence. For example, it may not be appropriate to introduce standard forms for hearing of witnesses or fixed deadlines for setting up a joint investigation team. 
Furthermore, grounds for refusal provided for in mutual recognition instruments may no longer be necessary in relation to evidence that can be obtained without using coercive measures. 

Finally, it needs to be examined whether it would be appropriate to supplement any existing or future instrument with non-legislative measures. This could include initiatives aimed at raising awareness of the instrument(s) among practitioners, such as drafting guidelines or providing training to practitioners on their application. This could also include initiatives aimed at ensuring that the instrument is implemented correctly, such as the setting up of monitoring and evaluation systems.

Member States and concerned stakeholders are kindly requested to submit their replies to the Green Paper by 22 January 2010 at the latest. 
The replies should be sent to the following address:

By mail:

European Commission

Directorate General Justice, Freedom and Security

Attn: Mr Anders AAGAARD

MO59 03/096

B-1049 Brussels

Belgium

By e-mail:

JLS-CRIMINALJUSTICE@ec.europa.eu

Contributions will be published on the Internet. It is important to read the specific privacy statement attached to this consultation for information on how your personal data and contribution will be dealt with. Professional organisations are invited to register in the Commission's Register for Interest Representatives (http://ec.europa.eu/transparency/regrin).

This Register was set up in the framework of the European Transparency Initiative with a view to provide the Commission and the public at large with information about the objectives, funding and structures of interest representatives.

Right to interpretation and translation in criminal proceedings: the legislative works restart
The necessity to set up common minimum standards as regard to procedural rights applying in criminal proceedings throughout the European Union was already clear within the European Parliament when, following the terrorist attacks of 9/11, the European Union adopted a series of measures such as the European Arrest Warrant and the Framework Decision on terrorism.

However, nothing was done in this field for several years because the European Commission as well as the Member States believed that national legislations were satisfactory. 
This was everything but self-evident. Indeed, the jurisprudence of the European Court of Human Rights in Strasbourg as well as the increasing number of refusals to apply the European Arrest Warrant issued by a judge of another Member State suggest quite the opposite (especially after the EU enlargement to 27 Member States in 2004).

In April 2004, the European Commission finally submitted a Proposal for a Framework decision on certain procedural rights in criminal proceedings throughout the European Union. After years of debates and oppositions, especially coming from the United Kingdom, the possibility for a (unanimous) agreement arrived following a proposal of the European Commission.

Finally, the 1 July 2009 the Presidency of the Council of the European Union issued a proposal concerning the Road map for strengthening procedural rights of suspected or accused persons in criminal proceedings approved on 30 November 2009.

The European Commission submitted a Proposal for a Framework Decision on the right to interpretation and to translation in criminal proceedings on the 8 July 2009 based on the Road Map with attached an impact assessment.

On 15 July 2009, the Swedish Presidency submitted a Draft Resolution  of the Council and representatives of the Member States' governments in the Council, aimed at promoting the right to translation and interpretation in criminal proceedings.

The aim of the Resolution was to complement the proposal for a framework decision submitted by the Commission.

After intense negotiations, on 23 October 2009, the Council defined general guidelines both in relation to the framework decision of the Council and on the right to interpretation and translation on criminal proceedings and the related resolution.

Following the entry into force of the Lisbon Treaty on 1 December 2009, Member States decided to restart the legislative initiative on the basis of article 76 b) TFEU under a different framework, i.e. as a proposal for a directive, to be approved in co-decision with the European Parliament.

Given the urgency to ensure that each legislative proposal respects the principles of subsidiarity and proportionality (art. 5 protocol 2 of the Treaty of Lisbon) the Member States' proposal re-used the impact assessment (doc. SEC(2009) 915 final) made by the Commission.

Concerning the resolution proposal of the Council it will be adopted (hopefully with the European Parliament's consent) when the Directive will be adopted. 

What is going to happen now?


The committee in charge within the European Parliament has now been appointed and will be LIBE (Civil Liberties, Justice and Home Affairs) with Baroness Sarah Ludford as rapporteur. Since it is a priority also under the Spanish Presidency it will be probably be adopted in 2010 (also because the unanimity of the Council is no longer a requirement and even in case of an "emergency break" foreseen in article 87 TFEU, the adoption of the Directive will be postponed but cannot blocked).

From the Explanatory memorandum attached to the proposal for a Directive:

“2. SPECIFIC PROVISIONS

The initiative for a Directive on the right to interpretation and to translation in criminal proceedings is based on Article 82(2)(b) TFEU, according to which "To the extent necessary to facilitate mutual recognition of judgments and judicial decisions and police and judicial cooperation in criminal matters having a cross-border dimension, the European Parliament and the Council may, by means of directives adopted in accordance with the ordinary legislative procedure, establish minimum rules. Such rules shall take into account the differences between the legal traditions and systems of the Member States. They shall concern: (…) (b) the rights of individuals in criminal procedure."


This initiative for a Directive sets out basic obligations and builds on the ECHR and the case-law of the ECtHR. In accordance with Article 82(2), the provisions of this Directive set minimum rules.

Member States may extend the rights set out in this Directive in order to provide a higher level of protection also in situations not explicitly dealt with in this Directive. However, the level of protection should never fall below the standards provided by the ECHR, as interpreted in the caselaw of the ECtHR.

This initiative for a Directive is gender neutral: the terms "he" and "his" are used throughout the text to refer to the suspected or accused person or to that person's legal council, as the case may be. The terms are intended to be gender neutral and to cover both male and female suspected or accused persons and male and female legal councils.

Article 1 - Scope of application


The scope covers all persons that are made aware by the competent authorities of a Member State that they are suspected or accused of having committed a criminal offence until the conclusion of the proceedings, which is understood to mean the final determination of the question whether the suspected or accused person has committed the offence. The final determination means that the guilt or innocence of the suspected or accused person has been determined and it is not possible to appeal. The term “suspected or accused person” is intended to be an autonomous term, irrespective of the designation of such persons in national proceedings. The scope does not include proceedings which may lead to sanctions being imposed by an authority other than a criminal court (typically administrative proceedings), as long as the imposed sanction has not been appealed to such a court.

The Article clarifies that the initiative also applies to European Arrest Warrant cases. It is important that European Arrest Warrant cases are covered by the Directive, since the Framework Decision on the European Arrest Warrant and the surrender procedures between Member States 1 only addresses the rights on interpretation and translation in general terms.

Article 2 – The right to interpretation


This Article lays down the basic principle that interpretation, including of communication between the suspected or accused person and his/her legal counsel, shall be provided during the investigative and judicial phases of the proceedings, i.e. during police questioning, at trial and at any interim hearings or appeals, and may be provided in other situations. In this context, recital 10 recalls the case-law of the ECtHR according to which the suspected or accused person should be able, inter alia, to explain to his legal counsel his version of the events, point out any statements with which he disagrees and make his legal counsel aware of any facts that should be put forward in the defence.

This Article clarifies that it does not affect rules of national law concerning the presence of a legal counsel during any stage of the criminal proceedings..


1 GU L 190 del 18.7.2002, pag. 1.

Article 3 – The right to translation of essential documents


The suspected or accused person has the right to translation of essential documents, or at least the important passages of the documents (if, for example, the documents are extremely extensive) in order to safeguard the fairness of the proceedings. It is the competent authorities that decide which are the essential documents, but essential documents shall always include the charge sheet or indictment as well as any judgments. Translation should also be provided of any detention order or order depriving the person of his liberty.

In respect of proceedings for the execution of a European Arrest Warrant, the European Arrest Warrant shall be translated by the executing Member State.

An oral translation or an oral summary may be provided on condition that it does not affect the fairness of the proceedings and that it is appropriate to provide translation in such a form.

Article 4 – Member States to meet the costs of interpretation and translation


This Article provides that the costs of interpretation and translation are to be met by the Member State, irrespective of the outcome of the proceedings.

Article 5 – Quality of the interpretation and translation


This Article sets out the basic requirement to safeguard the quality of interpretation and translation.

Recommendations in this respect can be found in the Resolution of the Council and of the Governments of the Member States meeting within the Council fostering the implementation by Member States of the rights to interpretation and to translation in criminal proceedings.

Article 6 – Non-regression clause


The purpose of this Article is to ensure that setting common minimum standards in accordance with this Directive does not have the effect of lowering standards in certain Member States and that the standards set in the ECHR or other relevant international agreements are maintained. Member States remain entirely at liberty to set standards higher than those agreed in this Directive.

Article 7 – Implementation


This Article requires that Member States must implement the Directive at the latest 30 months after its entry into force and, by the same date, send the text of the provisions transposing it into national law to the Council and the Commission.

Article 8 – Report


42 months after the entry into force of the Directive, the Commission must submit a report to the European Parliament and to the Council, assessing the extent to which the Member States have taken the necessary measures in order to comply with this Directive, accompanied, if necessary, by legislative proposals.

Article 9 – Entry into force


This Article provides that the Directive will enter into force on the twentieth day following that of its publication in the Official Journal of the European Union.

Communication problems between EU Member States concerning immigration and asylum

The European Commission has recently published a Communication summarising the most relevant information transmitted by the Member States on the basis of the European Council Decision of 2006 in the field of migration and asylum.
This Decision was adopted following the self-evident remark that national measures in the areas of immigration and asylum are likely to have an impact on other Member States given the absence of border checks in the Schengen area, the close economic and social relations between Member States and the development of common visa, immigration and asylum policies.
Hence, the systematic exchange of information seemed an obvious necessity in order to increase Member States' reciprocal understanding in relation to these policies and improve Member States' coordination, as well as to influence the quality of the EU legislation and to increase mutual trust.
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This was in theory. In practice the European Commission published an unsatisfactory evaluation in terms of quantity, frequency and quality of the exchanged information. This is mainly because of eleven Member States out of twenty seven have not provided any kind of information (BE, BU, CY, DK, EE, FI, FR, IE, LV, LT, LU).
The European executive body asserts that:
"A particular concern may be expressed with regard to the communication of measures before their adoption. Only 4 pieces of draft legislation and 9 measures concerning policy intentions or long-term programming have been provided. The poor level of activity at this stage of a decision-making process surely does not contribute to an exchange of views helping to form a more coordinated approach of national policies."
Despite this evidence and given the relatively short period of functioning of this information exchange mechanism:
 "The Commission does not also consider it relevant to propose amendments to the Decision, according to its Article 5".
However, in future, the Commission considers it desirable to streamline the functioning of the MIM into the more general framework of the impact assessment of the European Pact on Immigration and Asylum foreseen by 2010 to cover also the commitments relating to the Stockholm Programme and its accompanying Action Plan.  

This sympathy towards Member States' bureaucracies would have been perfectly justified if migration norms, concerning both legal and illegal waves, were not negotiated on a basis of a visibly incomplete framework.

The new powers of the Court of Justice after the entry into force of the Lisbon Treaty

The press release published on 30th November by the Court of Justice is of particular interest for those working in areas related to European Law as well by every individual concerned about the protection of their rights.

The very essential and clear text is the following:
The Treaty of Lisbon and the Court of Justice of the European Union
The Treaty of Lisbon, which was signed on 13 December 2007 by the 27 Heads of State or Government of the Member States of the Union, comes into force on 1 December 2009. It amends the two fundamental treaties – the Treaty on European Union (TEU) and the Treaty establishing the European Community, with the latter to be known in future as the ‘Treaty on the Functioning of the European Union’ (TFEU). (1)
The Treaty of Lisbon makes changes to the organisation and jurisdiction of the Court of Justice of the European Union.
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A. Changes in the organisation of the Court and the appointment of its Members

The European Union, which will henceforth have legal personality, will replace the European Community. Accordingly, under the Treaty of Lisbon, the ‘pillar’ structure will disappear and the Union will have a new institutional framework. As a result, in common with the institutions to be renamed, the whole court system of the European Union will be known as the Court of Justice of the European Union, (2) comprising three courts: the Court of Justice, the General Court and the Civil Service Tribunal.
With regard to the creation of specialised courts, the Treaty of Lisbon maintains some existing provisions but introduces certain changes in relation to procedures for the creation of such courts, namely that, from now on, they will be created in accordance with the ordinary legislative procedure (that is to say by co-decision with a qualified majority) rather than, as hitherto, by unanimity.

It follows from the Treaty of Lisbon that a request for amendment of the Statute of the Court of Justice of the European Union (3) will be deemed to be a ‘draft legislative act’ (4) and must be subject to the ordinary legislative procedure. By contrast, the rules on the Judges and Advocates General and the language arrangements of the Court will remain subject to the unanimity rule.

With regard to the arrangements for the appointment of Members of the Court, the Treaty of Lisbon preserves the existing provisions in so far as Judges are appointed by common accord of the Governments of the Member States for six years, but from now on they will be appointed after consultation of a panel responsible for giving an opinion on candidates’ suitability to perform the duties of Judge and Advocate General of the Court of Justice and the General Court. This panel will comprise seven persons chosen from among former members of the two Courts, members of national supreme courts and lawyers of recognised competence, one of whom will be proposed by the European Parliament. Acting on the initiative of the President of the Court of Justice, the Council will adopt decisions establishing the panel’s operating rules and appointing its members.
With regard to Advocates General, there is provision under a declaration for their number to be increased from 8 to 11 on a request by the Court of Justice. (5)

B. Changes in relation to the jurisdiction of the Court of Justice of the European Union

Areas

The pillar structure introduced by the Maastricht Treaty will disappear. That being the case, the jurisdiction of the Court of Justice of the European Union will extend to the law of the European Union, unless the Treaties provide otherwise. (6)
Thus, the Court of Justice will acquire general jurisdiction to give preliminary rulings in the area of freedom, security and justice, as a result of the disappearance of the pillars and the repeal by the Treaty of Lisbon of Articles 35 EU and 68 EC which imposed restrictions on the jurisdiction of the Court of Justice.
First, as regards police and judicial cooperation in criminal matters, (7) the jurisdiction of the Court of Justice to give preliminary rulings will become binding and will no longer be subject to a declaration by each Member State recognising that jurisdiction and specifying the national courts that may request a preliminary ruling. Under the Treaty of Lisbon, the field of police and criminal justice will become part of the general law, and any court or tribunal will be able to request a preliminary ruling from the Court of Justice. Transitional provisions nevertheless provide that that full jurisdiction will not apply until five years after the entry into force of the Treaty of Lisbon. (8)
Second, as regards visas, asylum, immigration and other policies related to free movement of persons (9) (in particular, judicial cooperation in civil matters, recognition and enforcement of judgments), any national court or tribunal – no longer just the higher courts – will now be able to request preliminary rulings, and the Court will have jurisdiction to rule on measures taken on grounds of public policy in connection with cross-border controls. Consequently, the Court of Justice will have general jurisdiction in this area from the date of entry into force of the Treaty of Lisbon.
In addition, the Charter of Fundamental Rights (10) of the European Union will have the same legal value as the Treaties. (11)

It will form part of the body of constitutional rules and principles by reference to which the Court of Justice can adjudicate. However, the Charter cannot be invoked against the United Kingdom or Poland, which are covered by a derogation, 12 the effect of which is that the Charter will not extend the ability of the Court of Justice or of any court or tribunal of those two Member States to find that laws, regulations or administrative provisions, practices or action are inconsistent with the fundamental rights or principles that it reaffirms. The Heads of State and of Governments have, moreover, agreed to extend that derogation to the Czech Republic in the future. (13)

Although the pillar concept will disappear with the Treaty of Lisbon, the common foreign and security policy (CFSP), under Title V of the EU Treaty, (14) remains subject to special rules and specific procedures. Accordingly, the Court of Justice will not have jurisdiction (15) to monitor provisions relating to that policy or acts adopted on the basis of those provisions, subject to two exceptions, namely
(1) the Court will have jurisdiction to monitor the delimitation of the Union’s competences and the CFSP, the implementation of which must not affect the exercise of the Union’s competences or the powers of the institutions in respect of the exercise of the exclusive and shared competences of the Union; (16) and
(2) it will have jurisdiction over actions for annulment brought against decisions providing for restrictive measures against natural or legal persons adopted by the Council in connection, for example, with combating terrorism (freezing of assets). (17)

Procedures

The preliminary ruling procedure will be extended to acts of European Union bodies, offices or agencies, (18) which will thus be incorporated into the law of the Union which can be interpreted, and the validity of which can be reviewed by the Court of Justice at the request of national courts or tribunals, enabling those courts or tribunals, for example, to ascertain whether their national legislation is in conformity with European Union law.
The Treaty of Lisbon introduces a provision requiring the Court of Justice to act with the minimum of delay if a question referred for a preliminary ruling is raised in a case pending before any court or tribunal of a Member State with regard to a person in custody. (19) Reference is thus made in the body of the Treaty itself to the urgent preliminary ruling procedure (PPU), which came into effect on 1 March 2008, and which applies to the area of freedom, security and justice. (PR 12/08)

Under the Treaty of Lisbon the Court of Justice may also review acts of the European Council, which the Treaty recognises as a separate institution. New provisions (20) state that the Court of Justice may, at the request of the Member State concerned, decide on the legality of an act adopted by the European Council or by the Council where a clear risk has been identified of serious infringement by that Member State of certain values (21) (respect for human dignity, respect for human rights, etc). (22)

Similarly, the Court of Justice will have jurisdiction under the same conditions in actions brought by the Court of Auditors, by the European Central Bank and, from now on, by the Committee of the Regions for the purpose of protecting their prerogatives.

The Treaty of Lisbon eases the conditions for the admissibility of actions brought by individuals (natural or legal persons) against decisions of the institutions, bodies, offices or agencies of the European Union. Individuals may bring proceedings against a regulatory act if they are directly affected by it and if it does not entail implementing measures. Consequently, individuals will no longer have to show that they are individually concerned by the act in question. (23)

In the review of compliance with the principle of subsidiarity, it will be possible for a Member State to bring before the Court of Justice an action from a national Parliament or one of its chambers for annulment of a legislative act on grounds of infringement of the principle of subsidiarity. The action must be formally lodged by the Government of a State but may also simply be ‘notified’ by that Government, the true author of the action being the national Parliament or a chamber thereof. (24) Similarly, the Committee of the Regions will be able to invoke an infringement of those principles, provided the acts in question are acts on which it is required to be consulted.

In addition, the Treaty of Lisbon speeds up the system of pecuniary sanctions (lump sum and/or penalty payment) in the event of non-compliance with a judgment establishing a failure to fulfil obligations. (25)
It also enables the Court of Justice to impose pecuniary sanctions, once the initial judgment establishing a failure to fulfil obligations has been given, in the event of a failure to notify to the Commission national measures transposing a directive. (26)

Lastly, after five years, the Commission will be able to bring actions for failure to fulfil obligations in relation to measures concerning police cooperation and judicial cooperation in criminal matters adopted before the entry into force of the Treaty of Lisbon. (27)
Unofficial document for media use, not binding on the Court of Justice.
Press contact: Christopher Fretwell (+352) 4303 3355

NOTES
(1) Only the European Atomic Energy Community or ‘Euratom’ will remain (Protocol No 1 amending the Protocols annexed to the Treaty on European Union, to the Treaty establishing the European Community and/or to the Treaty establishing the European Atomic Energy Community).
(2) Article 19 TEU.
(3) The Statute of the Court of Justice of the European Union appears in Protocol No 3.
(4) Protocol No 2 on the application of the principles of subsidiarity and proportionality.
(5) Declaration No 38 on Article 252 TFEU of the Treaty on the Functioning of the European Union regarding the number of Advocates General in the Court of Justice.
(6) Article 19 TEU.
(7) Formerly Title VI of the EU Treaty.
(8) Article 10 of Protocol No 36 on transitional provisions. It is provided that, as a transitional measure, the powers of the Court of Justice are to remain the same with respect to acts in the field of police cooperation and judicial cooperation in criminal matters which have been adopted before the entry into force of the Treaty of Lisbon. This transitional measure is to cease to have effect five years after the date of entry into force of the Treaty of Lisbon.
(9) Formerly Title IV of the EC Treaty.
(10) Furthermore, Article 6(2) TEU provides that ‘[t]he Union shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the Union’s competences as defined in the Treaties’. Protocol No 8 states that the accession agreement is to specify, in particular, ‘the specific arrangements for the Union’s possible participation in the control bodies of the European Convention [and] the mechanisms necessary to ensure that proceedings by non-Member States and individual applications are correctly addressed to Member States and/or the Union as appropriate’. This accession ‘shall not affect the competences of the Union or the powers of its institutions’.
(11) Article 6(1) TEU.
(12) Protocol No 30 annexed to the TFEU on the application of the Charter of Fundamental Rights of the European Union to Poland and to the United Kingdom.
(13) Conclusions of the European Council of 29 and 30 October 2009 state that Protocol No 30 will apply to the Czech Republic (Doc 15265/09 Concl 3).
(14) Article 24 TEU.
(15) Article 275 TFEU.
(16) Article 40 TEU.
(17) Article 275 TFEU.
(18) Article 267 TFEU.
(19) Ibid.
(20) Article 269 TFEU.
(21) Article 2 TEU.
(22) Such proceedings must be brought within one month from the date of that determination and the Court of Justice must rule within one month from the date of the request.
(23 Article 263 TFEU.
(24) The Maastricht Treaty introduced the principle of subsidiarity.
Article 5 of the EC Treaty defines it in these terms: ‘[i]n areas which do not fall within its exclusive competence, the Community shall take action, in accordance with the principle of subsidiarity, only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community’. Another principle closely associated with it is the principle of proportionality, by which ‘[a]ny action by the Community shall not go beyond what is necessary to achieve the objectives of this Treaty’.
(25) Article 260 TFEU.
(26) Article 260 TFEU.
(27) It is apparent from Article 10(1) of Protocol No 36 that such actions will be possible once the period of five years after the date of entry into force of the Treaty of Lisbon has expired.

The “terrorists lists”: new (coordinated?) initiatives of the United Nations and European Union

Something is moving , at last, as far as protection of fundamental rights is concerned for people who have been erroneously registered by the EU or by the United Nations in the so called “terrorist lists”.

It is happening after years of debate between the European Parliament, the Council of Europe’s Assembly and even by the UN General Assembly and after several rulings notably by the European Court of Justice, as it happened with the landmark Kadi ruling in September 2008. 
It is worth remembering that these lists are established by the UN Security Council acting in the framework of Title VII of the UN Charter which deals with the binding measures to be taken to preserve “…the peace, breaches of the peace, and acts of aggression”. 
These measures aimed notably at fighting international terrorism have been routinely adopted after 9/11 in the framework of the UNSC Resolution 1267/99 (which refers the establishment of “UN” terrorists lists by specialized Committees of the Security Council) and Resolution 1373/01 (which requires all the UN Member States to establish their own “national” terrorist lists).
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Since all the EU Member States are also members of the United Nations, the EU decided in 2002 to coordinate the implementation of these Resolutions by adopting a series of measures (the so called “common positions”) in the framework of the foreign and security policy as well by adopting Community Regulations aimed at restricting the movement of listed people in EU territory as well to freeze their funds, financial assets and economic gains.

However, predictably, the EU measures were swiftly challenged before the Court of Justice. Individuals and organizations considered to be erroneously registered in these lists which moreover violated their fundamental rights such as the right to fair trail, right to protection of  personal data and, last but not least, right  to property.
Initially the European Court of Justice hesitated because:

- some measures (such as the “common positions”) were adopted by implementing EU policies such as the EU external and defense policy (the so called “II pillar”) which were excluded from the Court competence and

- these UN Charter related measures had been adopted on the basis of a Treaty ratified by the EU Member States before the creation of the European Community itself.

However, the European Court of Justice took a more assertive position later on.  With the Kadi ruling it declared that the EU considers the protection of fundamental rights an overarching principle even against obligations arising from the international law as it is the case for the Resolutions of the UN Security Council. 
As stated in the Conclusions of General Advocate Maduro the 
"relationship between international law and the Community legal order is governed by the Community legal order itself" 
meaning that "international law can permeate that legal order only under the conditions set by the constitutional principles of the Community" (para. 24). (This is an interesting reminder to the doctrine of “counter-limits” invoked by some Constitutional Courts towards the European law).
Therefore, despite the initial vacillations, the European Court of Justice message has now been strongly received by the UN thanks to the initiative of the United States and other States (among which the European Union, Austria, France and the United Kingdom). 

Indeed, the Security Council has adopted on 17 of December a new Resolution which frames the procedures to be followed by the “sanctions” committees when establishing the “terrorist” lists and, most importantly, how those unfairly listed (due to person exchange or procedural mistakes) could be de-listed. 
The main innovation is the creation of an Ombusperson, whose aim will be to assists the “sanctions” committees as well the people who believes that has been illegitimately inserted in the lists. Despite having a pure investigative role, the role of the Ombusperson may be crucial in a field where up to now individuals had no right of appeal before the Sanctions Committees and the States acted in an erratic when not superficial way (as it can be inferred by the increasing number of judicial appeals also outside the European Union. See: http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N09/656/62/PDF/N0965662.pdf?OpenElement).
A thorough revision of the terrorist lists is taking place also at the European Union level by the revision of the “common position” and of the “guidelines” already applicable in this field. 
Moreover the Council of the European Union has just amended the Regulation 881/2002, which implements the United Nations Resolution 1267/01 in order to ensure a stronger protection of fundamental rights.

However, the tricky point is that the Council legislative reform is based on Article 215 of the Treaty on the Functioning of the European Union (TFEU) which deals with foreign and security policy where the adoption of legislative acts is formally excluded.

As a collateral consequence of this legal basis, the European Parliament will be excluded from the adoption of these measures. This situation appears inconsistent with the fact that the European Parliament is “co legislator” when “internal” sanctions procedures are adopted (article 75 of the TFUE). 

Hence, interesting questions arise: 
1) Can measures implemented on the basis of article 215 be considered legislative by nature? If so, 
2) Can two different parallel legal regimes of “restrictive measures” co-exist in the European Union simply due to the fact that some measures are based on a “list” defined by the United Nations and other by the European Union (even if in application of another UN Resolution on “national” lists 1373/01 mentioned above)?
Faced with such a dilemma the European Parliament has immediately reacted with a detailed resolution debated and voted immediately after the entry in to force of the Lisbon Treaty. 
Not surprisingly the representatives of the European Commission and of the Council replied in a rather evasive way not even making reference on the United Nations reform which was adopted the same days.... 
It is now up to the European Parliament to maintain its position and submit the issue to the European Court of Justice.
Whatever is going to happen, this case shows how the protection of fundamental rights in the European Union is more and more the result of the interaction between judges, politicians and the legislature.-

From the 1st of January Europol becomes operational as a full EU Agency

On January 1st the Europol Convention signed in 1998 will be over and the Council Decision 2009/371/JHA adopted on 6 April 2009 will become fully operational.

Following the new legal basis, comparable to the one of Eurojust, the Europol mandate can be swiftly adapted to criminal activities. Furthermore, the allocation of new tasks will not need a five years ratification procedure amending the necessary protocols (as was the case for the ones negotiated in 2000, 2002 and 2003).

Additionally, instead of funding from Member States, Europol will be financed by the EU budget from 2010 and its officials and other civil servants will have the same statute of those serving in other EU institutions.

On November 30th the JHA Council adopted the latest implementing decisions necessary to make Europol fully operational by the beginning of 2010.  

A first proposal focused on Europol’s relations with partners, including the exchange of personal data and classified information. 

The second determined the list of third States and organisations with which Europol shall conclude agreements.

The third focused on the rules Europol shall follow in relation to analysis work. 
The fourth focused on Europol rules on confidentiality.
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On 24th November, the European Parliament surprisingly rejected the four proposals, arguing that these rules should not be amended until the entry into force of the Lisbon treaty on December 1st 2009, despite being a strong supporter of a stronger role played by Europol.

 
This apparently illogical rejection was based on the fact that if amended after the entry into force of the Lisbon Treaty, the Europol mandate would have been redrafted in a way to be compatible with the new Treaty. Furthermore, the European Parliament would have been co-legislator and Europol would have been fully accountable before the Court of Justice and under the scrutiny of the national Parliaments (as foreseen by the art. 88 of the Treaty on the Functioning of the European Union).

As one of the European Parliament Rapporteurs Ms Sophie In’t Veld made it clear during the plenary debate when she stated that:
“...The rush by the Council to adopt a whole series of decisions before the entry into force of the Lisbon Treaty, thus circumventing the equal legislative role of the European Parliament is embarrassing. We support the development of a strong Europol, able to operate and fight against crime, but we also want a Europol that is subject to democratic scrutiny. I have some concerns regarding the transfer of personal data and confidential documents to third parties which cannot be ignored. The Council must now present new proposals on Europol within a maximum of six months - and preferably earlier - under the Lisbon Treaty."

It is more than likely that these very sensible observations will not be followed by the Council and the Commission, since they affirmed that before adopting further changes, it is necessary to make an evaluation report of the recent 2008 Decision.


This situation confirms that Europol is not up to date with the Treaty changes.

Conceived as an evolution of the TREVI group which started to work since 1975, the establishment of Europol was agreed in 1992 with the Maastricht Treaty. 
Therefore Europol started to be fully operational only on 1 July 1999 after the entry into force of the Amsterdam Treaty.
In the following years after the creation with the Nice Treaty of Eurojust, the EP suggested to convert Europol in a full European Agency. This became possible only in ...2009 during the final phase of ratification of the Lisbon Treaty. 
In the meantime Europol has progressively taken a bolder role with the recent adoption of annual reports on the Organised Crime Threat Assessment (OCTA) as well as on the Terrorism Situation and Trend Report (TE-SAT), which aims to describe the situation in the European Union regarding terrorism and to identify new trends.

Needless to say that Europol covers all the member states of the European Union and concluded formal agreements with third countries such as USA, Russia and International Organisations such as Interpol and the United Nations Office on Drugs and Crime.

Borders/Visas: Published the Regulation allowing a Visa Waiver for citizen of Serbia, Montenegro and the former Yugoslav Republic of Macedonia
With five Western Balkan countries — Albania, Bosnia and Herzegovina, the former Yugoslav Republic of Macedonia, Montenegro and Serbia — Visa Facilitation Agreements entered into force on 1 January 2008, as a first concrete step forward along the path set out by the Thessaloniki agenda towards a visa-free travel regime for the citizens of Western Balkan countries.
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With each of these five countries, a visa liberalisation dialogue was opened in 2008 and roadmaps for visa liberalisation have been established. 
In its assessment of the implementation of the roadmaps of May 2009, the Commission considered that the Former Yugoslav Republic of Macedonia had met all the benchmarks set out in its roadmap and, in its assessment of November 2009, that Montenegro and Serbia also met all the benchmarks set out in their respective roadmaps. 
The visa requirement exemption should then apply to holders of biometric passports issued by each of the three countries concerned.
Albania and Bosnia Herzegovina will probably also enjoy the exemption of visa regime in 2010 if they pass the test required by their own “roadmaps”. 
By voting this regulation (Fajon Report**) the European Parliament made clear its willingness to update the regulation as soon as the two remaining Balkan Countries will pass the tests.

(*) L 336 18 December 2009 : Council Regulation (EC) No 1244/2009 of 30 November 2009 amending Regulation (EC) No 539/2001 listing the third countries whose nationals must be in possession of visas when crossing the external borders and those whose nationals are exempt from that requirement.


** http://www.europarl.europa.eu/oeil/file.jsp?id=5787232

The Justice and Home Affairs Council presented to the European Council the priorities for the Area of Freedom, Security and Justice (Stockholm Programme 2010-2014)
During a meeting that started under the Nice regime and finished under Lisbon, the Council of Justice and Home Affairs has adopted the proposal for the multi-annual 2010-14 strategic work programme in the area of freedom, security and justice which has already been addressed by the European Parliament and that should be adopted during the European Council of 10 December in Stockholm.

Following the Tampere (1999) and Hague (2004) Programmes the 82 pages of the new programme should define, under article 68 of the Treaty on the Functioning of the European Union "[...] the strategic guidelines for legislative and operational planning within the area of freedom, security and justice".
This is a rather arduous exercise given that article 67 of the same Treaty establishes that measures in this "area" should be implemented "[...] with respect for fundamental rights and the different legal systems and traditions of the Member States".
A quick glance through the several suggestions of the documents highlights the existing strains between European perspectives and national resistances. This becomes apparent by analysing the ambiguity of the formulation used, the silences and the rhetorical - rather than concrete - calls to the protection of rights and fight against discrimination at the European level. 
The institutional perspective which was practically absent in the master proposal of the Commission (with the Irish referendum still pending at that point) as well as in the proposals prepared by the Future Group, finally peeps out with some unrehearsed recalls to the role of the European and national parliaments.
This democratic control visibly frightens the authors of these kind of documents especially in relation to such a sensitive domain as judicial and police cooperation. This is because diplomats and civil servants with wide cultural experience and technical skills often perceive openness to political dialogue as a leap into the unknown, even when they are genuinely pro-European.
A further demonstration of the persistence of this reticence comes from the almost desperate and failed attempt to conclude a transatlantic agreement on very sensitive issues such as the exchange of financial data to fight terrorism, which took place during the last hours in force of the Treaty of Nice on the 30 November.
Nevertheless, the three institutions should now come to terms with a new phase and increase their mutual trust, as has already happened in other even more sensitive domains for European development, such as the internal market.
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