The European ne bis in idem. 
The principle of ne bis in idem is a fundamental principle of law, which bars prosecution, trial and punishment repeatedly for the same offence. Although it has long been regarded as an undisputed rule of domestic criminal justice, the principle is not recognised at international level.  However, the traditional non application of the ne bis in idem has been progressively questioned on the basis of legal consequences deriving from some international conventions and the statutes of international criminal law tribunals.
The principle is couched in various terms according to the international, regional or national instrument we focus on, since different rationale underpin it. The ne bis in idem has been developed in EU law from a domestic into a transnational fundamental right and represents a truly European added value in comparison to international law. In this article I will concentrate on the ne bis in idem rules which exist within the frameworks of the European Union and the Council of Europe in order to verify whether and where there is evidence of the emergence of such a truly European principle.

The principle and its foundation in EU law.

The principle of ne bis in idem has been shifted to the transnational level within the European Union by Article 54 of the Convention implementing the Schengen Agreement (CISA), which stipulates that ‘a person whose trial has been finally disposed of in one Contracting Party may not be prosecuted in another Contracting Party for the same acts provided that, if a penalty has been imposed, it has been enforced, is actually in the process of being enforced or can no longer be enforced under the laws of the sentencing Contracting Party’
. This international law instrument was integrated into the framework of EU law as part of the of the Schengen acquis and has become binding and applicable between the Member States.  

Ne bis in idem is more specifically referred to in EU criminal law instruments, such as the Council Framework Decision of 13 June 2002 on the European Arrest Warrant and the Surrender Procedures between Member States and the Council Framework Decision of 30 November 2009 on Prevention and Settlement of Conflicts of Exercise of Jurisdiction in Criminal Proceedings.

The Court of Justice applied repeatedly the principle in Competition Law, since in this field the EU has the power to impose sanctions directly on undertakings
.

The ne bis in idem principle has also been laid down in Article 50 of the Charter of  Fundamental Rights of the European Union, which stipulates that ‘no one shall be liable to be tried or punished again in criminal proceedings for an offence for which he or she has already been finally acquitted or convicted within the Union in accordance with the law”. The explanatory memorandum provided by the drafters of the Charter clarified that ‘in accordance with Article 50, the ne bis in idem applies not only within the jurisdiction of one State but also within the jurisdictions of several Member States. That corresponds to the acquis in Union Law; see Articles 54 to 58 of the Schengen Convention, Article 7 of the Convention on the Protection of the European Communities’ Financial Interests and Article 10 of the Convention on the fight against corruption’
. 

The principle of ne bis in idem in the recent jurisprudence of the Court of Justice. 
No other provision of criminal law has triggered so many references for a preliminary ruling and enabled the Court of Justice to elaborate on all the elements of the principle. Apart from answers to specific questions, the Court has provided fundamental and consistent guidelines for the interpretation of the ne bis in idem.

From the Gözütok and Brügge case of 2003, which was the first case dealing with Third Pillar legislation in the field of criminal law, the Court held that the ne bis in idem principle enshrined in Article 54 of the CISA necessarily implies that Member States have mutual trust in their criminal justice systems and that each of them recognises the criminal law in force in the other Member States even when the outcome would be different if its own national law were applied
. The Court derived this statement from the fact that nowhere in Title VI of the Treaty on European Union relating to police and judicial cooperation in criminal matters nor in Article 54 of the CISA is the application of the latter provision made conditional upon harmonisation, or at the least approximation, of the criminal laws of the Member States
.

Moreover, clarifying the rationale of the principle, the Court underlined that ‘the integration of the Schengen acquis (which includes Article 54 of the CISA) into the framework of the European Union is aimed at enhancing European integration and, in particular, at enabling the Union to become more rapidly the area of freedom, security and justice which it is its objective to maintain and develop’
. Indeed, the objective of Article 54 is ‘to ensure that no one is prosecuted on the same facts in several Member States on account of his having exercised his right to freedom of movement’
. 
As a consequence of the above cited principles, the Court ruled in the Gözütok and Brügge case that if further prosecution was definitively barred according to the national law of the Member State where the decision was taken, this shall apply throughout the Union
. What was originally a provision of an international agreement has been developed into an instrument of mutual recognition and was due to contribute decisively to human rights protection in the EU. 
The Court consolidated this approach in its further case law by interpreting the ne bis in idem principle of Article 54 CISA in the light of the right to free movement and in the context of European integration. Thus, the relevance of the legal classification of the offence was ruled out. 
At that respect, the Court held in cases C-436/04 Van Esbroeck 
,  C‑150/05 Van Straaten and C-288/05 Kretzinger
 that the only relevant criterion for the purposes of the application of Article 54 of the CISA is identity of the material acts, understood as the existence of a set of facts which are inextricably linked together and that criterion applies irrespective of the legal classification given to those acts or the legal interest protected.
 What matters is not the legal classification of a crime or its formulation but the identity of the material acts. The facts in the case van Straaten v. the Netherlands and Italy will clarify it. 
Mr Van Straaten was prosecuted in the Netherlands for (i) importing a quantity of approximately 5.500 grams of heroin from Italy into the Netherlands on or about 26 March 1983, together with A. Yilmaz, (ii) having a quantity of approximately 1 000 grams of heroin at his disposal in the Netherlands during or around the period from 27 to 30 March 1983 and (iii) possessing firearms and ammunition in the Netherlands in March 1983. By judgment of 23 June 1983, the Rechtbank ’s-Hertogenbosch acquitted Mr Van Straaten on the charge of importing heroin, finding it not to have been legally and satisfactorily proved, and convicted him on the other two charges, sentencing him to a term of imprisonment of 20 months. In Italy, Mr Van Straaten was prosecuted along with other persons, for possessing on or about 27 March 1983, and exporting to the Netherlands on several occasions together with Mr Karakus Coskun, a significant quantity of heroin, totalling approximately 5 kilograms. By judgment delivered by the Tribunale Ordinario di Milano Mr Van Straaten and two other persons were, upon conviction on the charges, sentenced to a term of imprisonment of 10 years, fined ITL 50.000.000 and ordered to pay the costs. 
In answering the question, the Court referred back to the van Esbroeck ruling and considered that ‘in the case of offences relating to narcotic drugs, the quantities of the drug that are at issue in the two Contracting States concerned or the persons alleged to have been party to the acts in the two States are not required to be identical’.

Consistent further case law has required identity of the material acts, construed as the existence of a set of concrete circumstances which are inextricably linked together and has pointed out that it is for the competent national courts to assess whether this factual situation exists.
The concept of ‘same acts’ has recently been the subject of a decision by the Grand Chamber in the context of the European arrest warrant in the case C‑261/09 Mantello. The Court defined the notion of “the same acts” within the meaning of Article 3(2) of Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender procedures between Member States. 
The Oberlandesgericht Stuttgart made a reference to the Court of Justice, asking whether it may oppose execution of the arrest warrant in application of the ne bis in idem principle. A brief summary of the facts will clear the ruling of the Court. 
Mr Gaetano Mantello was convicted by the Tribunale di Catania of unlawful possession of cocaine intended for onward sale in 2005. He subsequently served a prison sentence of 10 months and 20 days. The same Tribunal issued in 2008 a European arrest warrant in respect of Mr Mantello, alleging that between 2004 and 2005 he had participated in organised drug trafficking in a number of Italian towns and in Germany. Indeed, he was charged with two criminal offences: illegal international trade in cocaine as part of a criminal organisation and illegal possession, transport of, and trade in cocaine.
Having become aware, towards the end of 2008, of the arrest warrant on the Schengen Information System (SIS), the German authorities arrested Mr Mantello. The Tribunale di Catania – in its capacity as the judicial authority which had issued the arrest warrant – informed the Oberlandesgericht Stuttgart that the judgment delivered in 2005 was not a bar to executing the warrant under Italian criminal procedure law.

The Oberlandesgericht Stuttgart expressed its opinion that the investigating authorities in Catania, even at the time of the investigation which led to Mr Mantello’s conviction for possession of cocaine intended for resale, had sufficient evidence to charge and prosecute him in respect of the offences referred to in the arrest warrant, including organised drug trafficking. 
Firstly, the German Court asked the Court of Justice to rule on the question of whether the concept of the ‘same acts’ in Article 3(2) of the Framework Decision on the European Arrest Warrant is an autonomous concept of European Union law or has to be determined according to the law of the issuing Member State or according to the law of the executing Member State. 
Secondly, the Court of Justice was asked to rule whether Article 3(2) of the same Framework Decision is applicable notwithstanding the fact that the police had been aware of the involvement in the criminal organisation of the requested person and did not pass on the information and evidence in their possession to the investigating judge nor at that time requested the prosecution of those acts in order to be able to break up the trafficking network and arrest the other persons involved.
In answering the first question, the Court began by recalling that the purpose of the European Arrest Warrant Framework Decision is to replace the multilateral system of extradition between Member States with a system of surrender of convicted persons or suspects for the purpose of enforcing judgments or of criminal proceedings and that that system of surrender is based on the principle of mutual recognition. As a consequence, Member States are obliged to act upon a European arrest warrant.
The Court followed the conclusions of the Advocate General
 and held that the concept of the ‘same acts’, as set out in Article 3(2) of this Framework Decision, must be interpreted in an autonomous way within the European Union and derived this interpretation from the need for uniform application of EU law. 
At this regard, the Advocate General Bot recalled that the executing judicial authority is bound by the obligation to respect fundamental rights and fundamental legal principles as enshrined in Article 6 of the Treaty on European Union.  He also argued that ‘from the moment  a requested person is the subject of a European arrest warrant, this situation is covered by EU law and the execution of the warrant must be consistent with the general principles of law governing the action of the European Union’
. Consequently, in assessing whether the aforementioned mandatory ground for non execution is applicable, the executing authority has to verify compliance with the principle of ne bis in idem as set out in the provision of EU law and defined by the Court. 
Article 3(2) of the European Arrest Warrant Framework Decision and Article 54 of the CISA have to be interpreted in the same way, since the two provisions pursue the same objectives: Article 3(2) of the aforementioned Framework Decision aims at preventing the requested person’s stay in the executing State from being disturbed by the execution of a European arrest warrant issued by another member State and Article 54 of the CISA aims at ensuring that a person who has already been judged is able to move freely without having to fear a fresh prosecution for the same acts in the Member State in which he goes. 
On the basis of that consideration the Advocate General proposed the Court to supplement the answer by pointing out that the concept of ‘the same acts’ referred to in Article 3(2) of the Framework Decision must be interpreted in the same way as the concept of ‘the same acts’ referred to in Article 54 of the CISA.
The Court followed the opinion of its Advocate General and expressly stated that both Article 54 of the CISA and Article 3(2) of the Framework Decision share the objective to ensure that a person is not prosecuted or tried more than once in respect of the same acts and therefore it must be accepted that an interpretation of this concept given in the context of the CISA is equally valid for the purposes of the European Arrest Warrant Framework Decision
.
The Court recalled the interpretation of the concept of the ‘same acts’ of Article 54 of the CISA as ‘a set of concrete circumstances which are inextricably linked together, irrespective of the legal classification given to them or the legal interest protected’
 and added that the identity of the alleged acts should be evaluated in the light of the specific circumstances of each case. 
The second questions referred by the Oberlandesgericht Stuttgart enabled the Court to enhance the definition of ‘final decision’
. A requested person is considered to have been finally judged in respect of the same acts within the meaning of Article 3(2) of the Framework Decision where, following criminal proceedings, further prosecution is definitively barred or where the judicial authorities of a Member State have adopted a decision by which the accused is finally acquitted in respect of the alleged acts. This requisite has to be assessed according to the determination of the law of the Member State in which the judgment was delivered. 
The Court held that in circumstances such as those at issue in the Mantello case, the German authority was obliged to draw all the appropriate conclusions from the assessments made by the Italian authority regarding the earlier judgement, which had not definitively barred further prosecution at national level in respect of the acts referred to in the arrest warrant issued by it.

It followed that the referring Court had no reason to apply, in connection with such a judgment, the ground for mandatory non-execution provided for in Article 3(2) of the Framework Decision’.

The notion of ‘the same acts’ as an autonomous concept of EU law.

The questions referred by the Oberlandesgericht Stuttgart allowed the Court to emphasise the principle of mutual trust, which underpins the system of the European arrest warrant and underline that the goal of that Framework Decision is to create a system of surrender based on mutual recognition and efficient execution of the warrants between Member States.
In line with those principles the Court stated that the notion of ‘the same acts’ is an autonomous concept of EU law and applied its case law in accordance with which a provision of Community or EU law, where it makes no express reference to the law of the Member States for the purpose of determining its meaning and scope, must be given an autonomous and uniform interpretation throughout the Member States
. 
No assessment of the facts at the light of national laws might therefore be required. A different approach would have been inconsistent with the principle of mutual recognition and would have hampered the effectiveness of the system of the European Arrest Warrant. 
In the Mantello case as suggested by the Advocate General Bot, all the executing judicial authority has to do is verify that the facts referred to in the arrest warrant are not indissociable from the facts already judged and this is sufficient to fulfil its obligations to monitor compliance with the ne bis in idem principle.

The Court has thus confirmed the prevalence of the factual approach to the idem component and has strengthened the guarantee of the uniform application of ne bis in idem in the European Union.

At this regard, a factual idem provides a higher standard of protection of the fundamental right not to be prosecuted twice for the same acts, while the legal interpretation of the concept of ‘same offence’ often allows for a second prosecution on the same behaviour. It also guarantees the respect of the two pillar principles recognised by every legal systems: legal certainty and equity
.

The ne bis in idem principle in the framework of the European Convention for the Protection of Human Rights and Fundamental Freedoms.
The ne bis in idem principle was originally not included in the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). It was added by Article 4 of Protocol No.7 to the Convention. The Protocol was drawn up within the Council of Europe by the Steering Committee for Human Rights and adopted by the Committee of Ministers. It was then opened for signature by the Member States of the Council of Europe on 22 November 1984.

The Protocol was drafted taking into account the awareness of the Committee of Ministers of the Council of Europe that ‘problems might arise from the coexistence of the European Convention on Human Rights and the United Nations Covenants’
. Indeed, in preparing the draft the committee of experts kept in mind the Assembly Recommendation 791 (1976) to the Committee of Ministers to ‘endeavour to insert as many as possible of the substantive provisions of the Covenant on Civil and Political Rights in the Convention’.
 Nonetheless, the ne bis in idem provision of Article 4 of Protocol No. 7 ECHR differs profoundly from Article 14 (7) of the 1966 International Covenant on Civil and Political Rights (ICCPR)
. 
Article 4 of Protocol No.7 ECHR stipulates that:

1. No one shall be liable to be tried or punished again in criminal proceedings under the jurisdiction of the same State for an offence for which he has already been finally acquitted or convicted in accordance with the law and penal procedure of that State. 

2. The provisions of the preceding paragraph shall not prevent the reopening of the case in accordance with the law and penal procedure of the State concerned, if there is evidence of new or newly discovered facts, or if there has been a fundamental defect in the previous proceedings, which could affect the outcome of the case. 

3.  No derogation from this Article shall be made under Article 15 of the Convention.
As explained in the Commentary on the provisions of the Protocol, Article 4 Protocol No.7 ECHR ‘embodies the principle that a person may not be tried or punished again in criminal proceedings under the jurisdiction of the same State for an offence for which he has already been finally acquitted or convicted (non bis in idem)’. 
The scope of application of this provision is limited to the national level, that is to say to trial or punishment in one and the same state, while other Council of Europe conventions, including the European Convention on Extradition (1957), the European Convention on the International Validity of Criminal Judgments (1970) and the European Convention on the Transfer of Proceedings in Criminal Matters (1972), govern the application of the principle at international level. 
Article 4 of Protocol No.7 ECHR prohibits the repetition of criminal proceedings if they have been concluded by decision that has acquired the force of res judicata
.

The evolution of the interpretation of the idem element in the case law of the ECtHR.
The European Court of Human Rights (ECtHR) drew in the case Nikitin v. Russia
 from Article 4 Protocol No.7 ECHR an interesting distinction between three different guarantees provided by the ne bis in idem principle: the right not to be liable to be tried twice, the right not to be tried twice and the right not to be punished twice. This ‘threefold distinction’ had been reiterated by the Grand Chamber in the leading case of Zolotukhin v. Russia
. 
The Court has also reached a remarkable result in the interpretation of the idem as a factual element. Before the judgement of the Grand Chamber in Zolotukhin, the case law on the notion of  ‘the same offence’ was contradictory and several different approaches to the interpretation of idem were to be identified. This resulted from the differences among the ne bis in idem rules in the legal systems of the Member States of the Council of Europe. 
Namely, the ECtHR upheld in the case Gradinger v. Austria
 the concept of the same act irrespective of its legal classification, whereas it took in Oliveira v. Switzerland  the other approach. The judgment in Franz Fischer v. Austria seemed to reconcile those two precedents, taking as its basis the facts, but in the successive judgment Göktan v. France the Court relied again on the legal definition of the notion. 

The Zolotukhin case represents a clear departure from the earlier jurisprudence of the Court. The case concerned a Russian national who had disorderly behaved to several public officials.  After he had served three days' detention for the administrative offence of ‘minor disorderly acts’, he had been prosecuted and tried for the criminal offences of ‘disorderly acts’, ‘use of violence against a public official’ and ‘insulting a public official’ on the basis of the same behaviours. 
Zolotukhin lodged an application against the Russian Federation with the Court, which was declared partly admissible. He complained under Article 4 of Protocol No. 7 that he had been prosecuted twice in connection with the same offence. 
The Court held unanimously that there had been a violation of the aforementioned provision.  In the judgement it has been expressly recognised that ‘the existence of a variety of approaches to ascertaining whether the offence for which an applicant has been prosecuted is indeed the same as the one of which he or she was already finally convicted or acquitted engenders legal uncertainty and is incompatible with a fundamental right, namely the right not to be prosecuted twice for the same offence’
. The Court underlined the need for a dynamic and evolutive approach to the notion of the ‘same offence’ and in this perspective analysed the international instruments incorporating the non bis in idem principle. 
The Grand Chamber made reference to the ‘difference between the terms “same acts” or “same cause” (“mêmes faits”) on the one hand and the term “[same] offence” (“[même] infraction”) on the other’ that ‘was held by the Court of Justice of the European Communities and the Inter-American Court of Human Rights to be an important element in favour of adopting the approach based strictly on the identity of the material acts and rejecting the legal classification of such acts as irrelevant’
. The Court agreed with both tribunals that such an approach would favour the perpetrator, who would know that, once he had been found guilty and served his sentence or had been acquitted, he need not fear further prosecution for the same act.
The Court opted for a broad and factual reading of the word “offence” in the text of Article 4 of Protocol No.7 ECHR and reiterated ‘that the Convention must be interpreted and applied in a manner which renders its rights practical and effective, not theoretical and illusory’, since ‘it is a living instrument which must be interpreted in the light of present-day conditions’. Moreover, ‘the provisions of an international treaty such as the Convention must be construed in the light of their object and purpose and also in accordance with the principle of effectiveness’.

The legal approach to the ‘offence’ was held to be ‘too restrictive on the rights of the individual’ and susceptible of ‘undermining the guarantee enshrined in Article 4 of Protocol No. 7 rather than rendering it practical and effective as required by the Convention’.
 Therefore, ‘Article 4 of Protocol No. 7 must be understood as prohibiting the prosecution or trial of a second “offence” in so far as it arises from identical facts or facts which are substantially the same’.

Concluding remarks.
As outlined in the preceding paragraph, the Grand Chamber of the ECtHR has brought its reading of Article 4 of Protocol No.7 ECHR in line with the interpretation given by the Court of Justice to Article 54 CISA on the idem element
 and has recognized that both Article 4 of the aforementioned Protocol and Article 54 CISA codify the same ne bis in idem principle.

The Court of Justice has confirmed in its recent case law the prevalence of the factual approach to the idem component and has strengthened the guarantee of the uniform application of the principle in the European Union. 
The Court has achieved those objectives also by referring in cases concerning the ne bis in idem principle in Competition Law to the interpretation of Article 54 CISA and vice versa. Evidence of this approach might be found in the van Esbroeck case, where it was held that Article 54 CISA ‘enshrines, within the Schengen territory, the ne bis in idem principle, which is recognised in the case-law as a fundamental principle of Community law’ and referred to that effect to competition cases such as joined cases C-238/99 P, C-244/99 P, C-245/99 P, C-247/99 P, C-250/99 P to C-252/99 P and C-254/99 P Limburgse Vinyl Maatschappij and Others v. Commission. 
It has to be remarked that by adopting the same interpretation of the ne bis in idem principle in the First and the Third Pillar the Court of Justice succeeded in bridging the gap between the two pillars before the entry into force of the Lisbon Treaty
. 
The Court of Justice and the European Court of Human Rights have proved to be both willing to take a progressive stance and construe a single truly European ne bis in idem rule on the basis of two similar provisions in two different frameworks. New developments facilitated by the special rapport existing between the Courts are expected for the near future and they are very likely to cast doubt on the consolidated reading of the principle as codified in national legal orders. 
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