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Towards a Common European Asylum System

The establishment of a common area of protection and solidarity, based on a common asylum procedure and a uniform status for those granted protection remains one of the prime objectives of the EU. Following the implementation of the first phase, the European Commission submitted (in late 2008 and early 2009) a set of proposals for the recasting of existing legal instruments as well as the setting up of a European Asylum Support Office (requested by the Council in the European Pact on Immigration and Asylum). These proposals aim to commence the second phase of EU asylum policy with the overall objective of bringing in a Common European Asylum System.

The European Parliament, in its new capacity as co-legislator in the ordinary legislative procedure with the Council, gave its position on these proposals at first reading on 7 May 2009, expressing an overall favourable opinion.

In October 2009 the Commission submitted its two most recent proposals for the recasting of the Directive on minimum standards on procedures for granting and withdrawing refugee status and the Directive on minimum standards for qualification for refugee status and the status of beneficiaries of international protection and the content of the protection granted. The LIBE Committee appointed two rapporteurs, Sylvie Guillaume and Jean Lambert, to study these proposals. An initial debate was held in committee on 16 March 2010.

Following the entry into force of the Lisbon Treaty which endowed the Parliament with new responsibilities in the setting up of new legal instruments in this field, the LIBE Committee requested in 2008, a study to the Odysseus network (the Academic Network for legal studies on immigration and asylum in Europe) "Setting up of a Common European Asylum System - on the application of existing instruments and proposals for the new system".

Some of the most important findings of this study  (which will be available in May 2010) were presented during the roundtable organised by the LIBE Committee on 26 April 2010.  The debate, far from exhaustively analysing the questions at stake, focused on a number of cross-cutting issues with relevance for many of the legal instruments currently under debate, namely:

1. General principles of European law as guidelines for the definition of procedural guarantees for asylum seekers 

2. Trust among Member States on each others’ asylum systems 

3. Detention of asylum seekers: Distinction between detention and restriction to freedom of movement

4. Identification of asylum seekers with special needs

5. Responsibility towards asylum seekers when the EU and its Member States act outside their territory

6. Alignment of subsidiary protection and exceptions with international law and Member States’ practices and alignment of equal rights with refugees

7. Development of a coherent common European asylum system: accession to the Geneva Convention, reinforcement of the powers of the support office or creation of a European asylum court.

1. General principles of European law as guidelines for the definition of procedural guarantees for asylum seekers 

The prohibition on refoulement  is the cornerstone of international refugee and asylum law.  According to this principle States are obliged not to return a person to his country of origin, or any other country, where he/she is at risk of being subject to serious harm or human rights violations. 

Current instruments, such as the Geneva Convention and protocol, recommendations of the UNHCR, the Convention on Human Rights  Council of Europe’s recommendations, rulings of the European Court of Justice (ECJ), rulings of  the European Court of Human Rights (ECtHR), do not establish common procedural guarantees for asylum seekers at the European level. 

In order to establish such a common set of guarantees, it is suggested to look at the general rulings of the ECJ as well as the general principles established and transpose them in procedural safeguards. These will then could form a catalogue which allows to address the shortcomings of the directive and look at the proposals of the Commission.

The two concrete interlinked examples of the right to legal aid and the right to appeal help explaining such an approach

Right to legal aid

Legal aid to asylum seekers should  be mandatory and should be appropriate to the needs of those who need it. In order to define what appropriate means it is useful to refer to what the jurisprudence has established in this regard, namely that when somebody is vulnerable it is desirable that mandatory and free legal assistance is provided.

More specifically, the right to have access to legal aid should be determined on the basis of two criteria:

· the weaker the user and 

· the higher the nature of the right at stake 

= the higher the legal assistance .

Right to appeal

The right to appeal by asylum seekers should foresee the possibility to suspend the removal of the individual who appealed.

In this regard the new proposals currently under negotiations underwent a series of amendments tabled by the Parliament designed to strengthen asylum seekers' rights, in particular by ensuring that they receive free legal assistance and by improving the arrangements for the transfer of asylum seekers between Member States.

2. Trust among Member States on each others’ asylum systems 

The concept of mutual trust entails the idea that asylum seekers transferred on the basis of the EU Council Regulation establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member States by a third-country national (Dublin Regulation) are not subject to inhuman, unfair treatment and that such a provision is in conformity with the principle of non refoulement.

This principle entails the idea that the Member State responsible for the asylum seeker transfer is also responsible for the individual’s non refoulement.

That is why it is appropriate to talk about qualified, rather than absolute trust between Member States. In this respect, since all Member States signed the Geneva Convention and the European Convention on Human Rights it is assumed that signatories respect the obligations enshrined in these legal instruments. 

However, Member States should be in the position to challenge the Dublin Regulation and refrain from transferring an asylum seeker to a State when they doubt that the principle of non refoulement is respected.

This represents a fundamental guarantee for individuals especially given that human rights standards varies greatly between Member States. Indeed the report of the UNHCR concluded that not all Member States’ standards are in line with international human rights standards.

The sovereignty clause however is not sufficient per se to guarantee adequate and effective safeguards to asylum seekers. Additional safeguards are necessary and that is why the Commission’s proposals are welcomed.

3. Detention of asylum seekers

The detention of asylum seekers is in principle an admissible instrument of preventing unauthorised entry or residence into the EU territory.

Member States possess a broad discretion to decide whether to detain potential immigrants.

 According to the ECtHR decision in the Saadi case (Art. 5 para. 1(f)) ECHR does not prohibit that asylum seekers may be detained to prevent unlawful entry, even if detention is not “necessary” in an individual case.  Detention, however, is subject to the principle of proportionality, forbidding arbitrariness and excessively long detention.

According to EU law, asylum seekers must not be detained for the mere fact of filing an asylum application and detention should not impede individual to claim international protection. In fact their request should be processed in a priority manner.  The same principle can be found in the Reception Conditions Directive  (Art. 14 paragraph 8).

The detention of asylum seekers is increasingly used not only as a consequence of a rejection of an application but also upon arrival of an individual. This measure contributes to the overall tendency to blur the lines between genuine refugees and ‘irregular’ migrants in public perception as well as in the management of public policies. Therefore, its legitimacy should be assessed especially against the risk of violation of fundamental rights. 

Detention has become a measure of  prevention of ‘irregular’ flows where the control strategy is taking over from the exigencies of bona fide asylum seekers and refugees. This phenomenon raises humanitarian as well as legal concerns and that is why detention as a deterrence strategy for prevention of abuse of the asylum system cannot be justified. 

In conclusion, detention should be only used as an exceptional measure. However European states’ practice indicates a wide range of approaches to detention which not always ensure the full respect of fundamental rights of asylum seekers. The proposals under revisions should therefore take into considerations the proportionality of such measure vis à vis the risk of violation of fundamental rights.

4. Identification of asylum seekers with special needs

The only legal instrument containing obligations on Member States is to be found in Article 17 of the Reception Directive. A study conducted by Odysseus in 2007 concluded that the majority of the Member States have not transposed the directive correctly and in some cases have not transposed it at all .

This is mainly due to the fact that Article 17 does not explicitly require, from a legal point of view, a specific procedure to be put in place in order to identify those asylum seekers with special needs. 

The system rests on an identification of these persons, therefore progress towards a system of identification could be achieved either by:

· obliging Member States to draw up a specific procedure for the identification of special needs (ex via  medical screening, assessment on whether or not individuals have the mental and physical capability to be transferred), or 

· by obliging authorities via clear regulations to contact asylum seekers, refer those with special needs and then provide adequate reception conditions. 

The proposal of the Commission touches upon this aspect, trying to provide more legal certainty in this respect. Paragraph 20  of the proposal for a directive introduces an obligation for the Member States to carry out identifications.

However, the problem is the overall concept. The Commission has not specified that vulnerability should be considered as a criteria on its own right in order to carry on an accurate identification of individuals with special needs.

Therefore, although the second phase in the development of a common asylum system is an attempt to have a more cross -cutting approach, it still falls short on implementation provisions.

5. Responsibility towards asylum seekers when the EU and its Member States act outside their territory

European primary and secondary law oblige the EU and its Member States to uphold the non refoulement principle and related procedural rights towards asylum seekers also when operating outside the EU territory. 

Concerning primary law, Article 78 of the TFEU makes a clear reference to international law and inter alia to the Geneva Convention and the principle of non refoulement. 

Also case law both at the national and international level confirm that the EU and the Member States are responsible towards individuals under their jurisdiction. 

As soon as a contact between an individual and an EU or national authority is established,  all the activities related to it involve an exercise of jurisdiction requiring international human and refugee rights to be observed by the EU and /or the Member States , even if the contact does not take place in the EU territory.

Although there is no case law of the ECJ  in this regard as yet,  such aspect is indeed touched upon by other case law, namely in the field of competition and freedom of movement. 

The European Charter of Fundamental Rights  in Art. 18 also contains references to obligations under international law. Furthermore, Art. 51 CFR, which regulates the CFR's scope, does not take territory into account, only the authority responsible.

Also EU secondary law establishes such obligations: 

The Qualification Directive (Art. 21 para. 1 of Directive 2004/83/EC): covers both refugee protection, in accordance with the Charter of Fundamental Rights and subsidiary protection 

Asylum Procedures Directive (Art. 3 para. 1): member states are obliged to accept and examine requests for international protection submitted on their territory – this includes requests made at the border or in transit zones.

The Schengen Borders Code (Art.3): entry controls must be implemented “without prejudice to [...] the rights of refugees and persons requesting international protection, in particular as regards non-refoulement”. Even though non-refoulement does not include a general right to admission, in practice it means that member states are obliged to allow temporary admission for the purpose of verifying the need for protection and the status of the person. 

The current revision of the Frontex Mandate represents a very good opportunity to spell out such responsibilities. It has been demonstrated that Frontex is indeed responsible towards asylum seekers when carrying on operations outside EU territory. It is not true that Frontex is only responsible for the logistic of its operations. Frontex is responsible to conduct its activity in full respect of human right law, including the respect of the principle of non refoulement. 

To reach this goals it is fundamental that the new revised mandate grants the United Nations High Commissioner for Refugees the participation to the operational activities of Frontex in order to have an effective and transparent monitoring of the agency and ensure that no violation of human rights takes place.

6. Alignment of subsidiary protection and exceptions with international law and Member States’ practices and alignment of equal rights with refugees

The EU Directive on refugee definition and complementary protection (EU Qualification Directive) established for the first time an obligation of the Member States to grant subsidiary protection status to persons who do not qualify as refugees, but are nevertheless in need of international protection.

Therefore, subsidiary protection is granted in some countries when expulsion would be in conflict among others with Article 3 of the European Convention of Human Rights, because such acts would be considered inhuman or cruel treatment. 

The current scope of the qualification directive with its use of the subsidiary forms of protection is limited  and it does not provide for a  widely recognised definition of subsidiary protection .

The application of various solutions to these problems resulted in emergence of practice whereby different statuses were granted, such as “status B”, “subsidiary protection”, de facto status” and “humanitarian status”. 

There is no international document, listing all persons that may be eligible for subsidiary protection, but EU Qualification Directive provides three categories of individuals to whom this protection may apply:

- persons who because of reason of death penalty or execution; 

- torture or inhuman or degrading treatment or punishment in the country of origin; 

 - serious and individual threat to life or person by reason of indiscriminate violence in situations of international or internal armed conflict are unable, or owing to such risk, unwilling to avail themselves of the protection of the country of origin. 

Despite this no provision regulates cases in which a person who is excluded from subsidiary protection by reason of having committed a serious crime, is unable to return to the country of origin due to threat of torture. 

The revision of the directive should address this aspect, as well as the problem related to family reunification, which is not provided by any EU directive.

7. Development of a coherent common European asylum system: accession to the Geneva Convention, reinforcement of the powers of the support office or creation of a European asylum court

The development of a coherent common European Asylum System can take place either by reforming the current structure or establishing a completely new structure.

Since experience shows that revolutionary interventions are difficult to be put into place, it is probably more realistic to look at possible ways to modify the existing system of EU asylum policies.

The EU already has a series of legal instruments which provide guarantees and rights to asylum seekers. The problem is that they do not have the necessary legal effect.

For example the principle of equality is at best relative in asylum law.

Therefore it is necessary to look at different options to develop a coherent system.

Accession to the Geneva Convention

The accession to the Geneva Convention might be feasible. However it goes much further than EU law in  terms of rights recognised to asylum seekers. Therefore, the EU and the Member States in this case should align their system to meet the same standards.

European Asylum Support Office

It is currently too early to foresee the direction that the European Asylum Support Office will take. Its activities and development have already been criticised. However, it is necessary to support the further development of this office because in order to be able to reach its goals it must have a comprehensive picture of all migration factors.

Therefore, the Parliament has sought, by means of its amendments, to clarify the tasks of the European Asylum Support Office in the area of the collection, management and analysis of information, in particular as regards countries of origin, with a view to the establishment of common assessment criteria, to clarify the arrangements for cooperation with the UNHCR and the NGOs concerned, and to lay down more precise rules governing the deployment and role of the asylum support teams. 

European Asylum Court

These elements however are not sufficient to develop a coherent common European Asylum System. In order to reach a real protection of fundamental rights rather than a simple management of EU asylum policies, it is necessary to eliminate the divergences that exist between the EU and national asylum legislation. 

Therefore on the one hand the European Asylum support office should impose further obligation on member States to ensure that principles of EU law is correctly transposed. On the other hand it would be necessary to have a specialised asylum court. 

However, this last suggestion might be less realistic due to obstacles in the Treaty of Lisbon as well as the renowned jealousy of the ECJ to keep its own competencies.

In conclusion, in a context of a single space where freedom of movement is one of the funding principles of the European Union, it is paradoxical and counterproductive to still have a mosaic of asylum systems that differ from state to state. The proposals for amendments of the Dublin Regulation, Eurodac, Reception Directive, Qualification Directive and Procedures Directive represent an improvement compared to the previous situation. However, this does not mean that the modified proposals represent the best possible solutions. Indeed, several shortcomings and loopholes have been highlighted in relation to the right of asylum seekers also in relation to the new proposals.

It is true that the EU is building a stronger asylum system, in line with the international standards. However, the asylum system start to apply only once an individual has reached a State territory. Hence, protection is subordinated to admission according to general immigration laws, which generally include a series of clauses that force people in need of international protection to make recourse to illegal means of migration.

Therefore the European Union and its Member States will be able to develop a coherent and effective asylum system only if it will establish a coherent approach between asylum, migration and border polices aimed at respecting and promoting human rights when acting within as well as outside the EU territory.

EU readmission agreements with third countries
One of the main debates concerning the European Union (EU) refers to whether policy making in a EU institutional setting can be defined as supranational or intergovernmental. Migration policies have traditionally supported the latter argumentation; however, since the implementation of the Treaty of Amsterdam (1999) a slow movement from an intergovernmental to a more communitarian form of cooperation in migration policies is undeniable. This shift of sovereignty is noticeable in relation to readmission agreements with third countries, the last of which is Pakistan which the LIBE Committee will vote a draft report the coming 13 July 2010. Is the cooperation the result of nation states’ cost-benefit analysis, where the benefits derived from cooperation is greater than the costs of exclusion, or is it the result of the integration process which has progressively reduced the ability of member states to act independently? 

The EU’s integration in the migration field is not as “communitarised” as formal institutional development makes it appear. Member States cooperate to circumvent the international human rights regimes that limit their ability to implement restrictive immigration policies.

The limited negotiation leverage of the European Union in the field of readmission agreements has led the EU to insert “compensatory measures” to such agreements, such as for example visa facilitations regimes. However, such clause is not part of all readmission agreements. In fact, from the recent debates held in the LIBE Committee on readmission agreements with Pakistan it seems that this third country will not benefit from visa facilitations whereas have been constantly been part of readmission agreements with Western Balkans countries (see list below). 

The fact that visa facilitations regimes are used unevenly raise the question on whether the EU divides countries between bona fide (entitled to facilitations) and mala fide (not entitled to such regime) and what consequences this distinction has on the rights of individuals.

Visa facilitations programmes foresee the introduction of biometric passports for third country nationals greatly increasing the power of the EU to control the movements of third country nationals as to facilitate their expulsion when the country of origin cannot be determined. 

If one considers the human rights records of some the countries part of these readmission agreements one may well wonder what kind of guarantees the EU has put into place to ensure that such readmissions do not breach international human rights norms.

Agreements in force with visa facilitation

Bosnia&Herzegovina 

Negotiations lasted from 2006 to 2007 and the agreement was signed 1 January 2008

Fyrom 

Negotiations lasted from 2006 to 18 September 2007 and the agreement was signed 1 January 2008

Moldova 

Negotiations lasted from 2007 to 2007 and the agreement was signed 1 January 2008

Montenegro 

Negotiations lasted from December 2006 to 2007 and the agreement was signed 1 January 2008

Ukraine 

Negotiations lasted from 2002 to 2007 and the agreement was signed 1 January 2008

Serbia 

Negotiations lasted from  2006 to 2007 and the agreement was signed 1 January 2008

Agreements with no Visa facilitation

Albania

Negotiation lasted from 2003 to 2005 and the agreement entered into force in 2004

Hong Kong

Negotiations lasted from 2001 to 2003 and the agreement entered into force in 2004

Macao

Negotiations lasted from 2001 to 2003 and entered into force in 2004

Sri Lanka

Negotiations lasted from 2001 to 2004 and entered into force in 2005

Russia

Negotiations lasted from 2003 to 2006 and entered into force in 2007

Pakistan

After 10 years of negotiations (2000-2010) the LIBE Committee is about to vote on a draft report on 13 July.

Negotiations with visa facilitation

Georgia

Negotiations with Georgia have completed in just one year (from 2009 to 2010). The agreement foresees visa facilitations and is now waiting for the signature of the Council  

See also:

http://www.statewatch.org/analyses/no-17-readmission.pdf
Trafficking of human beings: towards a more protective regime?

The European Parliament adopted on 28 June 2010 a draft report (2010/0065(COD)) on the Proposal for a Directive of the European Parliament and of the Council on preventing and combating trafficking in human beings, and protecting victims, repealing Framework Decision 2002/629/JHA, 28 May 2010, 10330/10.

Trafficking in human beings has been primarily dealt in the international context when in 2000, the United Nations introduced the Convention on Transnational Organized Crime (UNTOC) and the supplementary Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, (the Trafficking Protocol). 
According to the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children 2000 – Article 3(a):

“Trafficking in persons” shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs.

This definition clearly distinguish three elements of the trafficking of human beings:

· the act

· the method

· the purpose

Despite important step forwards, trafficking in human beings remains an issue that is still largely misunderstood and, consequently, inadequately addressed. The limited recognition of multiple forms of trafficking, the existence of re-trafficking activities and the role the State should have towards victims of tarfficking are some of the main problems that must be addressed.  
The European Commission’s Group of Experts on Trafficking in Human Beings was established in 2008 pursuant to a decision taken in 2007 to establish a body to advise the Commission on policy and legal issues relating to trafficking in human beings. The Group has 21 members, who come from around the EU. The members come from governments of members States, as well as NGOs, international organisations and academia. The Group meets four times per year in Brussels. Its mandate is to provide the Commission with independent advice and recommendations relating to the development of law and policy with regard to trafficking in human beings, both with regard to issues raised by the Commission and also with regard to issues upon which the Group feels it should comment.

The latest opinion of this group refers to the European court of Human Rights case Rantsev v. Cyprus and Russia. The decision of the Court emphasizes the human rights aspects of trafficking of human beings, in particular with respect to the responsibility of the State to protect individuals form such practice. The opinion of the group of experts should be carefully taken into account in the current negotiations on the Proposal for a Directive of the European Parliament and of the Council on preventing and combating trafficking in human beings, and protecting victims, repealing Framework Decision 2002/629/JHA, 28 May 2010, 10330/10 and tehrefore we fully report it below.

Opinion Nº 6/2010 of the Group of Experts on Trafficking in Human Beings of the European Commission

On the Decision of the European Court of Human Rights in the Case of Rantsev v. Cyprus and Russia
The Group of Experts on Trafficking in Human Beings of the European Commission, having taken into consideration the following:

The Decision of the European Court of Human Rights in Rantsev v. Cyprus and Russia,

The Stockholm Programme, which states that after the entry into force of the Lisbon Treaty, the rapid accession of the EU to the European Convention on Human Rights is of key importance, 

Also taking into consideration the Action Plan implementing the Stockholm Programme and its Annex, in which the first action under the title “Promoting citizens' rights: a Europe of rights. A Europe built on fundamental rights” is the recommendation to authorise negotiation of EU accession to the Convention for the Protection of Human Rights and Fundamental Freedoms,

adopts the following Opinion.

[1] The Group of Experts on Trafficking in Human Beings of the European Commission has examined the decision of the European Court of Human Rights in the case of Rantsev v. Cyprus and Russia. 

[2] The Group notes that the European Union, and all of its Member States, are bound by the principles of human rights contained in the Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) and interpreted by the European Court of Human Rights.

[3] The Group considers that the decision offers important guidance on the human rights aspects of THB. This is important also in view of the 2005 Council of Europe Convention on Action against Trafficking in Human Beings and its monitoring mechanism “GRETA”.

[4] While THB is generally a crime perpetrated by private individuals, the State nevertheless has human rights obligations towards people who have been trafficked or who are at risk of being trafficked in the future, because of the State’s obligation, under Article 1 of the ECHR, to “secure to everyone within their jurisdiction the rights and freedoms” defined in the convention. The Group welcomes the clarification of the meaning of this obligation with regard to THB.

[5] Article 4 of the ECHR prohibits the holding of anyone in slavery or servitude. It also prohibits, with limited exceptions, forced or compulsory labour. No derogations are permitted from that prohibition. The obligations established in Article 4 extend to the prevention of any of these practices by private individuals. As the Court noted in Siliadin v. France:

limiting compliance with Article 4 of the Convention only to direct action by the State authorities would be inconsistent with the international instruments specifically concerned with this issue and would amount to rendering it ineffective. Accordingly, it necessarily follows from this provision that States have positive obligations … to adopt criminal-law provisions which penalise the practices referred to in Article 4 and to apply them in practice…

[6] The Group notes with approval the acceptance by Cyprus that it had obligations to ascertain whether individuals, who come to the attention of State authorities as potential victims of THB, have in fact been trafficked or subjected to sexual or any other kind of exploitation.

[7] The decision emphasizes that THB is prohibited by Article 4 of the ECHR without the need to define it either as slavery, servitude or forced labour. However, the Group welcomes the statement by the Court that THB may be very similar to slavery because traffickers exercise powers tantamount to ownership,
 and that “trafficking threatens the human dignity and fundamental freedoms of its victims and cannot be considered compatible with a democratic society and the values expounded in the Convention.”

[8] The Group notes that the obligation under Article 4 of the ECHR extends beyond the duty to prosecute and penalize effectively anyone who has engaged in acts aimed at holding another in slavery, servitude or forced labour. That duty clearly includes having in place national legislation

... adequate to ensure the practical and effective protection of the rights of victims or potential victims of trafficking. Accordingly, in addition to criminal law measures to punish traffickers, Article 4 requires member States to put in place adequate measures regulating businesses often used as a cover for human trafficking. Furthermore, a State’s immigration rules must address relevant concerns relating to encouragement, facilitation or tolerance of trafficking.

The Group welcomes this recognition that the State’s obligation extends beyond the criminal law to include significant victim-protection measures, not only for those who have already been trafficked but also for those at risk of being trafficked in the future. Furthermore, these obligations apply to all persons within the State’s jurisdiction, irrespective of whether the victim’s State of origin is in the European Union.

In addition the Group also notes positively that the Court has addressed the issue of immigration regulations that can contribute to trafficking; in this regard the Group underlines the importance of systematically assessing the impact of immigration legislation and policy on the prevention of trafficking and the protection of victims’ rights.

[9] The Group notes further the Court’s statement that State authorities may be required to take immediate practical measures of protection of victims or potential victims of THB where 

the State authorities were aware, or ought to have been aware, of circumstances giving rise to a credible suspicion that an identified victim had been, or was at real and immediate risk of being, trafficked or exploited within the meaning of Article 3(a) of the Palermo Protocol and Article 4(a) of the Anti-Trafficking Convention. In the case of an answer in the affirmative, there will be a violation of Article 4 of the Convention where the authorities fail to take appropriate measures within the scope of their powers to remove the individual from that situation or risk.

Accordingly, it is not open to the State to plead ignorance of an individual’s situation where it should have made itself aware of the risk faced. 

In the opinion of the Group of Experts, such practical measures include:

· the securing of the immediate physical safety of the trafficked person, or person at risk of being trafficked; 

· their physical, psychological and social recovery, with the immediate provision of information about their rioptions in a language that they understand; 

· referral to assistance and support with the aim of long-term social inclusion. 

[10] The Group considers that these immediate measures should be taken regardless of whether the person is able or willing to cooperate with the authorities. In addition, such measures might include, but are not restricted to: 

· ensuring that the person has legal assistance and access to justice;  
· evaluating the need for short or longer-term international protection, whether through refugee status or subsidiary/complementary protection.

· safe and dignified repatriation involving cooperation with the source State and relevant NGOs and following an individual risk assessment; 
[11] The Group furthermore welcomes the statement by the Court that the State’s obligation under Article 4 includes a procedural duty to investigate situations of potential trafficking, independently of any actual complaint having been made by the victim, once the State is aware of such a situation. This duty will require urgent action by the State where there is a possibility to remove an individual from a harmful or potentially harmful situation.

[12] The Group notes the recognition by the Court that not only destination States but also source and transit States have obligations under Article 4 to establish their jurisdiction over any trafficking offence committed on their territory, as well as to cooperate with the relevant authorities in other States.
 The Group considers that such cooperation is essential in cases of transnational THB.

 [13] The decision of the Court makes clear that THB is not only a serious criminal act; States must take significant action in order to meet their obligation to secure to all those within their jurisdiction the right to be free from the threat of enslavement, servitude and forced labour and to live in dignity. Such action is required by the procedural obligation to investigate possible cases of THB and the substantive obligation to prosecute effectively those accused of THB and to put in place effective systems to protect those at risk and to provide access to justice for victims. Such systems should involve both immediate (urgent) and longer-term measures.

[14] The Group notes with approval that the decision of the Court makes clear that a comprehensive approach, encompassing all aspects of prevention, protection and prosecution, is essential in securing effective (State) action against THB.
22 June 2010

European Commission Working Plan July-September 2010

1926 Meeting 13 July 2010 (Brussels)
1. Commission Working  Programme 

 

 

	Initiative
	Description

	
	 

	Proposal for a directive on the conditions of entry and residence of seasonal workers
  
	This proposal together with the one on intra corporate transferees is one of the first secondary legislation in the field of freedom of movement of workers. It aims at establishing common entry and residence conditions for seasonal workers from third-countries. It is part of a comprehensive package of measures, proposed in the Policy Plan on Legal Migration of 2005 and further developed in the Communication on circular migration and migration partnerships of 2007. A more specific objective is to ensure a secure legal status and a reinforced protection against exploitation to a particularly weak category of third-country workers, such as seasonal workers. Another objective concerns the development of the circular migration policy.

	
	


	Initiative
	Comment

	Proposal for a directive on the procedures regulating the entry into, the temporary stay and residence of Intra-Corporate Transferees (ICT)
 

 
	This initiative is one of the first few initiatives concerning the freedom of movement of workers. It aims at establishing common procedures in fields not covered by GATS negotiations  to regulate the entry, temporary stay and residence in the EU of ICT. These procedures will therefore be without prejudice to international commitments entered into by the EC or by the EC and its Member States.  NB To be adopted together with doc 2008/JLS/148- Directive on the entry, the temporary stay and residence of Intra-Corporate Transferees.


1927 Meeting 20 July 2010 (Brussels)
2. Other initiatives 
 
	Initiative
	Comment

	Directive on the right of suspects in criminal proceedings to be informed of their rights and accusations against them
  
	Directive on the right of suspects in criminal proceedings to be informed of their rights and accusations against them


 
1929 meeting 7 September 2010 (Strasbourg)
 
	Initiative
	description

	Communication from the Commission to the Council and the Parliament on the global approach of PNR data to third countries
 
	Set out the general policy framework of the EU on exchanging PNR agreements with third countries.


2. Other initiatives
	Initiative
	Comment

	Recommendation from the Commission to the Council to authorise the opening of the negotiations with the US on the transfer and processing of PNR data.
 

 
	Renegotiation of the PNR agreement with the US as requested by the EP. Should be adopted as a package together with the Directive on EU PNR, Communication on global approach of PNR data, AUS PNR mandate, CAN PNR mandate.


 
 
	Initiative
	Comment

	Recommendation from the Commission to the Council to authorise the opening of the negotiations with Australia on the transfer and processing of PNR data.
 

 
	Renegotiation of the PNR agreement with Australia as requested by the EP. Should be adopted as a package together with the Directive on EU PNR, Communication on global approach of PNR data, US PNR mandate, CAN PNR mandate.


 
 
	Initiative
	Comment

	Recommendation from the Commission to the Council to authorise the opening of negotiations for an agreement between the European Union and Canada on the transfer and processing of passenger name record (PNR) data to prevent and combat terrorism and other transnational serious crime, including organised crime

	Recommendation from the Commission to the Council to authorise the opening of negotiations for an agreement between the European Union and Canada on the transfer and processing of passenger name record (PNR) data to prevent and combat terrorism and other transnational serious crime, including organised crime
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2. Other initiatives
	Initiative
	Comment

	Annual Report on monitoring the application of EU Law (2009)
 

 
	Following a request made by the European Parliament in 1983 the Commission presents every year since 1984 an Annual Report on the application of EU Law which details the work done on this sector, including explanations on the work done and state of play of the policy of the Commission.
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1. Commission Working Plan
	Initiative
	Comment

	Proposal for a Directive on attacks against information systems
 

 
	The proposal aims to guarantee a high level of protection information systems against criminal attacks. The proposal should update the level of protection currently granted by FD 2005/222/JHA.


 
 
	Initiative
	Comment

	
	 

	Green paper on Directive 2003/86/EC on the right to family reunification
 


	This Green paper is the follow up of the implementation report of the Council Directive 2003/86/EC on the right to family reunification. The difficulties encountered by the European Union concerning the family reunification regime result in the launch of a consultation processes instead of a measure with a greater impact, such as for example a regulatory action. 

	
	 


Belgian Presidency Programme in the Area of Freedom Security and Justice (extracts)
· Establish a single asylum procedure and a uniform international protection statute by 2012; 

· The fight against terrorism, organised crime, illegal immigration and human trafficking;

· The implementation of the plan of action approved under the Spanish Presidency on unaccompanied foreign minors and their protection;

· Mutual recognition of judicial decisions;

· The external dimension of migration, the fight against organised crime, human trafficking, drug trafficking and the fight against terrorism;

· The concept of "internal security" expressed in the Treaty of Lisbon must be a far- reaching, integrated concept which covers prevention, repression and the judicial dimension; 

· Mapping information systems, particularly those which contain personal data, with a view to organizing an in-depth examination of information systems architecture as part of the integrated management of borders;

· The agreement between the European Union and the United States concerning the transfer of data from the European Union to the United States within the scope of the American Terrorist Finance Tracking Program (TFTP) programme must be approved;

· To enter into negotiations with the United States on the subject of a universal agreement on data protection and to continue discussions on the use of data from passenger files (PNR - Passenger Name Records) within the EU based on a new Commission proposal;

· The negotiations with the Council of Europe concerning the accession by the European Union to the European Convention on Human Rights will be launched on the basis of the mandate granted by the Council;

· The development of a European system for the taking of evidence;

· The strengthening of Frontex, the European Agency for the management of operational cooperation at external borders, is a priority on the agenda;

· The development of a coherent European policy (analysis of criminality, determination of priority phenomena and the monitoring of Action Plans);

· The development of a general analysis of criminality constitutes the first stage in linking the different levels of power;

· The prevention of radicalisation in the fight against criminality and by administrative prevention;

· The strengthening of the shared action by the European Union during major disasters, both internally and externally;

· Mutual recognition of judicial decisions is the cornerstone of the European Justice and Security Area;

· Make progresses to the implementation of the roadmap aimed at reinforcing the protection of suspects and persons pursued within the context of criminal proceedings;

· Negotiations related to the improved regulation of judicial competence and law applicable to wills and testaments;

· The drawing up of a more effective regulation for the cross-border execution of judicial decisions, including via the seizure of financial assets, will also be on the agenda.

� Application No. 25965/04, 7 January 2010.


� Siliadin v. France, Chamber Judgment, Application No. 73316/01, 26 October 2005, para 89.


� Para 187.


� Para 281.


� Para 282 


� Para 284.


� Para 286.


� UNHCR, Guidelines on International Protection No.7: The application of Article 1A(2) of the 1951 Convention and/or 1967 Protocol relating to the status of refugees to victims of trafficking and persons at risk of being trafficked (2006); Group of Experts on Trafficking in Human Beings set up by the European Commission, Opinion No. 4/2009 of 16 June 2009, On a possible revision of Council Directive 2004/81/EC of 29 April 2004 on the residence permit issues to third-country nationals who are victims of trafficking in human beings or who have been the subject of an action to facilitate illegal immigration, who cooperate with the competent authorities, para 20.


� Para 288.


� Para 289.


� Para 285.
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