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1. The European Union and State Secrets: a fully evolving institutional framework

Many contemporary debates surround the issue of the treatment of confidential information and state secrets both in the United States
 and the European Union
 and questions have also been raised over the WikiLeaks phenomenon. It therefore seems timely to try to shed some light on the way confidential information is handled by the European Union institutions, especially since we now have the entry into force of the Treaties of the European Union, on the Functioning of the European Union and the now binding Charter of Fundamental Rights.

Clearly, it is not technically appropriate to talk about state secrets in the case of the European Union, since the latter remains an international organisation entrusted by its Member States to intervene only in those areas established by the founding treaties and to pursue those objectives established by the funding treaties.
 Nevertheless, the European order now spans such a wide range of competences and has developed such a direct relation between citizens and the institutions that the need for transparency and political accountability is as essential for the European Union as it is for its Member States.

As long as the institutions’ work was covered by professional secrecy, there was minimal risk of leaks and any undesirable impact at the national level during the negotiating phases of European measures. Problems related to a different perception of transparency/secrecy were paradoxically raised with the process of democratisation of the European institutions which, due to Maastricht, has been accompanied with the widening of competences. Additionally, and more importantly, the Amsterdam Treaty ensured that the right of access to documents of the Parliament, Council and Commission (art. 255 TEC) was recognised as a fundamental right of European citizens (and of those legally residing in the EU).

In theory, a fundamental right can only be limited by law,
 but the institutional framework resulting from the implementing measures of article 255 (EC Regulation 1049/01) is a long way from defining a coherent regime of this sensitive topic. To obtain such a result it would have been necessary to mediate between two different juridical traditions which divided (and still divide) some countries; indeed, Northern Europe is traditionally more favourable to transparency needs whereas some southern countries prioritise the efficiency of the decision making process ahead of transparency.

This unresolved conflict is reflected in Regulation 1049/01, which regulates for two different regimes, respectively one of a general nature and one of a specific nature. The general one establishes transparency and the right of access to information as the general rule to which it is possible to derogate only under the provisions established by art. 4. Furthermore, it stems from the will of the author who submitted the document to the institution (whether that be another institution, a Member State or a third party). The ratio behind the suppression of the “author rule” as confirmed by the Court,
 is evidently that of avoiding that additional exceptions are added to those already foreseen by law,
 which would have the effect of nullifying the answer to the citizen requesting the access to a document or information (and therefore being incompatible with the principle of certainty of law).

Nonetheless, the general rule of Regulation 1049/01 also presents a significant exception to article 9,
 which establishes a specific regime for the so-called “sensitive documents” defined as "... documents originating from the institutions or the agencies established by them, from Member States, third countries or International Organisations, classified as ‘TRÈS SECRET/TOP SECRET’, ‘SECRET’ or ‘CONFIDENTIEL’
 in accordance with the rules of the institution concerned, which protect essential interests of the European Union or of one or more of its Member States in the areas covered by Article 4(1)(a), notably public security, defence and military matters.
The regime established in Article 9 is evidently a "lex specialis", which is only applicable to the external affairs and defence matters (the former "second pillar "). However, it is also an incomplete regime because Regulation 1049/01 does not specify (as foreseen in art. 255 TEC which now is replaced by art. 15 TFEU) the general principles regarding the classification of “sensitive” documents. Although the legislator has abdicated its role and referred the decision to the institutions internal regulations, defining such a rule is not a mere organisational matter.

The official justification for this attempt at a 'quick-fix' in 2001 was related to the approaching deadline for the approval of the regulation, as foreseen by the Treaty. The real reason, however, was the impossibility to reach an agreement between the European Parliament and the Council over the adoption of NATO standards at the European level.

Due to article 9 and the fact that that it refers to the internal regulation of the institutions, some measures were introduced through the back door, since the internal regulations of the Council and the Commission
 were accompanied by the need to have the author's consent when classifying the document as "sensitive".

In this way, not only have NATO standards become de facto the standards of reference for EU classified information,
 although (for the moment) limited to external and defence matters, but it also re-establishes the pre-Maastricht regime for EU citizens and institutions such as the European Parliament and the Court of Justice. Indeed, these actors cannot refer to the “right” of access to information, because the holding institution can always oppose it in the name of non compatibility with NATO standards of internal security regulations
 or more simply, because the member state or third party (author or co-author) of the classified document does not give its consent to the transmission of the document.

The result is the existence of a conspicuous number of agreements between on one side the Council and the Commission, and the other side third countries, concluded on the basis of an unstable institutional framework.
 Recently, the same agreements have also been concluded by EU agencies such as Europol, Eurojust or Frontex (and therefore outside of the so-called second pillar), on the basis of which the institution and/or the agency (although negotiating on behalf of the European Union)
 accept that the third country may oppose access to information to EU citizens and even the Parliament and Court.

It is therefore legitimate to wonder about the extent to which this situation is compatible with a European order, allegedly based on the principle of representative democracy,
 fundamental rights and citizenship 
, especially following the entry into force of the Treaty of Lisbon. The issue becomes even more urgent in view of the passage to the ordinary legislative regime and to the (almost) total control of the Court of sensitive matters such as police, internal security and intelligence cooperation (which are increasingly labeled as classified information).

Without effective transparency, risks of abuse or "policy laundering" become too high. This risk is also linked to the reproduction of unwanted situations where information in the field of defence and external affairs (Chapter 2 of the EU Treaty) are kept hidden, not only from the European Parliament for the reasons illustrated above, but also form the national parliaments as the information is regarded as a “European” secret. In this context, the national parliaments arguably receive the same level of access as a third country.

Therefore, the result would be the complete absence of a counterbalance mechanism which should characterise every democratic system and which would be strengthened by these security and defence policies under the formal coverage of European "executive privilege", which not even the President of the United States of America has ever dreamt.

Luckily, the situation is less worrisome in other parts of the treaties, for example where it is established that the European Parliament must ratify international agreements. In this case, the same Treaty foresees that the Parliament "shall be immediately and fully informed at all stages of the procedure” (art. 218 par. 10 TFEU). This should effectively prohibit the Commission (negotiating the agreements) and the Council (concluding the agreements) from being able to make excuses in order to not reveal all the information.

Indeed, the European Parliament has made reference to these provisions throughout the negotiations on SWIFT, ACTA and the access of the EU to the European Convention on Human Rights. This initiative raised disconcert from the Council and Commission, who obviously realise how difficult it is to maintain two different regimes in the field of classified information depending on whether the negations of the agreements are conducted on the basis of Article 218 TFEU or on the basis of the competences in the field of security and defense (which are based on Article. 9 of Regulation 1049/01 and/or the internal organisation competence of the Council, Commission and security agencies). If in theory it is possible, although difficult, to differentiate between these two agreements at the European level, it turns into a “probation diabolica” to explain  to a third country why matters such as  the fight against terrorism may sometimes refer to an ordinary regime (article 218 TFEU) or to an extraordinary regime (art. 9 1049/01)

The process of re-negotiating the inter-institutional agreements concerning the European Parliament's access to classified information is ongoing. A first draft agreement will be reviewed by the Committee on Constitutional Affairs of the European Parliament and a second one will take place between the European Parliament and the Council to modify the 2002 agreement applying Regulation 1049/01.

The problem is that some expression of this agreement (not ratified yet) seem to extend the preventive consent to de-classify the document given by the author from the exceptions of defence and security issues to all the matters of competences of the European Union. Such an iron grip would put the European Parliament in a position leading to its abdication
 of the right/duty to exercise the democratic control foreseen by the treaty.

However, the issue remains undefined and contradicting signals are coming from the High Representative. This is important as the High Representative is about to adopt a declaration accompanying the decision which establishes the organisation and functioning of the European external service which “ (...) will be applied mutatis mutandis by the High Representative for agreements falling under her area of responsibility, where the consent of the Parliament is required. The European Parliament will be, in accordance with Article 218 (10) TFEU, immediately and fully informed at all stages of the procedure, including for agreements concluded in the area of CFSP.”

It remains to be seen whether the European institutions will be able to finally overcome the long-lasting inconsistencies of the Regulation 1049/01 by establishing a European matter also in the field of the state secrets or whether, by carrying on the current, judicially confusing paths, once again the task of clarification will be left to the Court.

2. The European Union to take steps after expulsions of Romas by the French Government

The French government has recently stepped up its policy of dismantling illegal Roma camps and returning those living in them to either Bulgaria or Romania. These measures have put at the centre of the European political debate the freedom of movement and establishment of European citizens within the European territory and, in particular, the limits and derogations related to such freedom.

The measures that the French government has foreseen include:

· the dismantling of 300 illegal camps within three months; 

· the removal of any Roma that breach the peace or have committed fraud; the establishment of police officers between France and Romania; 

· build sites for travelling people; support  Roma to find employment in their county of origin. 

The French Minister of Interior also announced on 30th August 2010 that he would propose 2 further amendments to the Law Proposal presented to the Parliament on 27th September so as to widen the  possibilities to bring back foreigners to the border.
 The two amendments would enable to expulse those foreigners who represent an excessive burden for the national welfare system and those who overstayed their short-term visa.

When questioned the Commisisoner

The European Parliament has therefore called the European Commission to an informative meeting which took place within the premises of the responsible Committee, LIBE, on 2 September 2010.

The majority of the parliamentarians expressed a strong disapproval for the expulsion (S&D, ALDE, Greens/EFA and GUE/NGL). Paraphrasing Sophie IntVeld’s words (ALDE, NL), the extent to which the returns are voluntary are highly questionable as much as questionable is the dangerous link that these measures make between ethnicity and criminality.

Following the meeting of 2nd September, the European Parliament will vote on a text condemning Mr Sarkozy's actions during the plenary session in Strasburg on 9th September 2010. The approval of the text is however not granted yet, given the reluctance of the centre –right.

The European Commission, represented by Matthew Newman, spokesman for Justice, Fundamental Rights and Citizenship Commissioner Viviane Reding initially stated that:

"If a state is deporting anyone, we must be sure it is proportionate. It must be on a case-by-case basis and not an entire population," adding that the Commission did not feel that Paris is engaged in a "mass expulsion"

This rather cautious position was however abandoned a few days later when the European Commission, after weeks of silence, was invited to an informative session in front of the parliamentary Committee responsible for this issues (LIBE) on 2nd September 2010. Indeed, during this meeting the Commission expressed its doubts about the legality of the policy under EU freedom of movement rules.

Furthermore, the EUobserver reported that in an internal report, the European Commission called into question the legality of France's recent dismantling of Roma camps and repatriations of thousand Romanian and Bulgarian citizens.

While Member States have the right to send back individuals when specific conditions are met, these measures must respect the principles and values of the European Union, including the right to integration and non-discrimination. 

The Roma situation is particularly relevant in this respect. Among 10 millions out of 500 millions of European citizens are Romas and problems of integration have been repeatedly reported. Despite this, the European Union does not have a common policy, yet.  In fact, although some Member States have put in place integration programmes, programmes to promote “voluntary” return are increasingly frequent.
 

Unfortunately, the French actions is not an isolated case. Italy two years ago took similar measures. More recently, the city of Copenhagen asked for government assistance (including the use of force) in order to expel the 200 to 400 Roma who live there. Germany is set to deport 12,000 Roma to Kosovo in the coming years, according to Der Freitag
.

Unfortunately this contribution was finalized just before the debate in the plenary of 7th September 2010 and therefore cannot comment on the final position of the European Parliament. However, we will closely monitor the European institutions’ future moves to assess their respect and promotion of fundamental rights and freedoms as established by EU laws and national and internal regimes. 

3. Rights to freedom of movement and establishment: limits and derogations related to persons with independent means

The recent expulsions carried out by the French Government, relates to the right to freedom of movement and establishment of EU citizens within the European Union territory and in particular, to the limits to these freedoms. Therefore, this analysis will focus on the derogations related to the freedom of movement with a specific attention to the freedom of establishment of individuals of independent means.

a. The freedom of movement and establishment

The European Union Treaty’s provisions establish the freedom to move to another Member States for individuals that want to take up employment and/or establish in other Member State specifying that they should enjoy the same benefits of nationals of that State. On the basis of Article 54 of the TFEU (former 48 EC), TITLE IV of the TFEU these individuals are:

· Natural and legal persons who are nationals of a Member State

· Persons who are not Community nationals but fall under the terms of a specific international agreement

· Family members of an EU national or employees of EU service providers

b. Derogations

Article 62 (former Article 55 EC) foresees the possibility to restrict the freedom of establishment on the ground of public policy, security or health.

However, these derogations must be interpreted subject to the general principles of law, including fundamental human rights (case C-260/89, ERT vs DEP (1991) ECR I-2925 and case C-112/00, Schmidberger (2003) ECR I-5659) and proportionality (case C-348/96, Donatella Calfa (1999) ECR I-11 and case C-100/01, Ministre de l’Intérieur v. Olazabal (2002) ECR I-1098.

c. Public Policy and security

When it comes to expulsion, the Member States has a certain level of discretion. For instance, in Van Duyn v. Home Office (case 41/74 (1974) ECR 1327) and Adoui & Cornuaille (1982) ECR 1665 (joined cases 115 to 116/81) the Court stated that the special circumstances in which a Member State could rely upon the concept of public policy may vary from one country to another and may also vary according to different moments (see also  Jany (Case C-268/99).

However, as the Directive on Residence states, measures taken on grounds of public policy or public security shall comply with the principle of proportionality and shall be based exclusively on the conduct of the individual concerned:

2.
Measures taken on grounds of public policy or public security shall comply with the principle of proportionality and shall be based exclusively on the personal conduct of the individual concerned. Previous criminal convictions shall not in themselves constitute grounds for taking such measures.

The personal conduct of the individual concerned must represent a genuine, present and sufficiently serious threat affecting one of the fundamental interests of society. Justifications that are isolated from the particulars of the case or that rely on considerations of general prevention shall not be accepted. (Article 27.2)
.
The personal conduct of the person involved must constitute a genuine and sufficiently serious threat affecting one of the fundamental interests of society. 

The Court explored the meaning of personal conduct in Van Duyn v. Home Office and stated that Article 3(1) of Council Directive 64/221/EEC is directly effective and can be appealed in national courts. In specific the Court stated that 

“17.  It is necessary, first, to consider whether association with a body or an organisation can in itself constitute personal conduct within the meaning of article 3 of Directive 64/221
. Although a person's past association cannot, in general, justify a decision refusing him the right to move freely within the community, it is nevertheless the case that present association, which reflects participation in the activities of the body or of the organisation as well as identification with its aims and its designs, may be considered a voluntary act of the person concerned and, consequently, as part of his personal conduct within the meaning of the provision cited.”

On the basis of this Directive, expulsion may take place if it has been established that a specific conduct is sufficiently threatening to one of the interest recognised in Article 45 (ex 39(3) EC). In Van Duyn V. Home Office the Court conceded that the concept of public policy had to be interpreted narrowly, and that its scope could not be determined unilaterally by each Member State. However, it recognised a certain margin of discretion to the competent national authorities when it stated that the particular circumstances justifying recourse to the concept of public policy might vary from one state to the other. 

The Court thus decided that, when a State regards an activity as socially harmful and has taken administrative measures against it, that State cannot be required, before it can rely upon the concept or public policy, to make the relevant activities unlawful. 

Matters that are not related to the individual and therefore do not constitute personal conduct, may not be taken into account. This was first made clear in Bonsignore (case 67/74, Bonsignore v. Oberstadtdirektor) where a young man with a deportation order had been convicted previously of a firearms accident because negligence when handling a pistol. The Court held that the deportation of the person in question would not have deterred other individuals from careless handling of firearms and therefore his deportation would have infringed Article 3 of Directive 64/221/EEC. 

What is more, Van Duyn ruling was further limited in Adoui and Cornuaille where the court ruled that Member States should adopt a consistent attitude to citizens and migrants. 

The concept of personal conduct was further limited in Bouchereau
 in which the relevance of previous criminal convictions had to be considered. The court held that the existence of previous criminal convictions could only be taken into account in so far as they were evidence of personal conduct that was a present threat to public policy or if they showed a propensity to act in the same way in the future. However, the court held that deportation on public policy grounds was only permissible in the presence of a genuine threat to public policy and that sometimes past conduct alone might constitute a thereat.

d. Sanctions that might imposed on migrants

Expulsion is the most radical sanction that can be taken against migrants on public policy or public security grounds (see Barnard, The Substantive Law of the EU (OUP 2004) p 379. See also Case 118/75 Watson and Belmann (1976) ECR 1185. That is why Article 28 contains detailed provisions governing protection against expulsion. First of all the article establishes that before taking an expulsion decision on grounds of public policy or future security, the host State must take into consideration:

1. the period of residence in its territory of the individual concerned, his age, health, family and 

2. economic situation, social and cultural integration into the host State, and 

3. the links of the individual to the country of origin.

Article 28(3) provides that an expulsion decision may not be taken against the Union citizens except on essential grounds of public security as defined by the Member States. Furthermore, minors cannot be expelled except where there are imperative grounds of public security and the expulsion is in the best interests of the child as provided for by the United nations Conventions on the Rights of the Child (1989).

e. The principles of proportionality

The general principle of proportionality is referred to in article 27(2) of the Residence Directive and it is applicable to measures taken on grounds of public policy or public security. 

Commissioner Reding, when questioned in relation to the recent expulsions done by the French government, reminded that Member States have the right to monitor what is happening within their borders and to tackle crime.

Before a person is expelled, however, authorities shall check whether the person has committed a crime and if such a crime constitutes an implausible burden to the hosting state.

This measure should however respect the principles of the European Union, including that of proportionality. 

f. Procedural safeguards

Persons that are subject of restrictions on their freedom of movement and residence on grounds of public policy, public security or public health must be notified of any relevant decision and informed in full of the grounds on which it was taken, as well as their rights of appeal (Article 30, Residence Directive).

Furthermore, on the basis of Article 31 of the directive the person concerned shall have access to judicial and, if this is the case, administrative redress procedures in the host Member State to appeal against (see also opinion in Shingara and Radiom case C-65/95 and C-111/95, Shingara and Radiom ECR I-3361.

4. Frontex origins and tasks in view of the Regulation’s review currently under negotiations

The context in which The European Agency for the Management of Operational Cooperation at the External Borders of the Member States of the European Union (Frontex, the agency) was established is that of a struggle between the Commission and Member States' governments as to who had competence over the EU's external borders. Member States have been keen on preserving their prerogatives in this respect. Indeed, the loosing of the Member States’ control over their internal borders led them to increase the control over the external borders as a compensatory measure, which later resulted in the creation of Frontex. The limited delegation of power to the agency is also confirmed by the fact that, although Frontex was born as a first pillar body, it currently reflects Member States sovereignty on border controls.

Since Member States are not willing to give up on their competence for border control per se, Frontex is shifting towards a border intelligence agency. The modification to the Frontex regulation, which is currently under discussion further confirms this trend. The revision of the Frontex mandate originated on 13 February 2008 when the Commission issued a communication on the evaluation and future development of the Frontex Agency together with an impact assessment
. First the Commission argues that Frontex’ role
“(…) should also extend to the development of practical projects aiming at real life operational testing of new technologies, to assess their feasibility and impact on current procedures and to liaise with the European standardisation institutes.” 

it also recommends that FRONTEX should acquire

“(…)its own equipment for border control and surveillance (…)”.

Finally it considers the involvement of Frontex in planning and organising joint return operations a key task of FRONTEX.

The same opinion was  expressed by the independent evaluation carried out by the COWI consultancy
 as well as the agency’s Management Board in its recommendations for the modification of Frontex’ mandate
. 

In order to understand the negations over the modifications this analysis will provide an historical overview of the evolution of the Agency as well as of its compositions and tasks.

a. Evolution of the EU external borders policy 

	The Schengen Agreement 1985


The external dimension of the European Union (EU) borders’ policy started to gain ground in the mid 1980s, when five Member States adopted an intergovernmental convention for the abolition of intra-state borders. The main objective of what then would have been remembered as the Schengen Agreement was to lift the internal borders control and make sure that such abolition would have matched with the development of police cooperation. The aim was also to compensate the internal freedom of movement derived from the abolition of the Member States’ internal borders by reinforcing the control of the EU external borders.
 Indeed, articles 9 and 17 of the Schengen Agreement establish that:

Article 9

The Parties shall reinforce cooperation between their customs and police authorities, notably in combating crime, particularly illicit trafficking in narcotic drugs and arms, the unauthorised entry and residence of persons, customs and tax fraud and smuggling (…)

Article 17

With regard to the movement of persons, the Parties shall (…) take complementary measures to safeguard internal security and prevent illegal immigration by nationals of States that are not members of the European Communities.

The Schengen system therefore created a common internal security area where the absence of internal controls meant that the external borders of each state part of Schengen became a matter of common interest for all the Members of Schengen.
 Notably, the reinforcement of the external borders became one of the main instruments to the fight against illegal immigration (article 9), creating a direct link between the EU internal security and the control of migration. Such a link was then formalised by the Schengen Convention (1990) applying the Schengen Agreement, which put the regulation of migration in an institutional framework that dealt with the protection of internal security by connecting immigration with terrorism, transnational crime and border control.

	The Treaty of Amsterdam 1999


With the entry into force of the Treaty of Amsterdam in 1999, the Schengen corpus of rules and procedures was integrated into the acquis. This represented an important institutional change, which brought migration, asylum and border issues within the same framework dealing with the free movement of persons in the context of the completion of the single market. The result was that the two different logics of border controls and freedom of movement were put under the same institutional framework
, with the predominance of the former over the latter. 

	The Laeken Convention 2001


The favourable context in which a common approach to external border security was taking place, however, did not reflect an equal level of agreement over the modalities to be applied to reinforce the external borders. Big differences existed in both national legislations and practices and despite the fact that Member States were fully aware of the consequences that such discrepancies might have had for internal security, their external borders’ sovereignty remained unquestionable.

Nonetheless, Member States realised that with the 2004 enlargement, new Member States would not have been able to fulfil the Schengen standards in time for their accession.  Therefore the support of the EU in this regard became a necessity.  Germany and Italy brought a joint initiative in the Council at the beginning of 2001, which led to the creation of a feasibility study in October 2001 aimed at exploring the possibility of creating a European Border Police.
 

The study, backed by the European Commission, envisaged the creation of a European Border Police, which would have been composed of officials coming from national border services with a certain degree of control on national border services.
 This idea was then brought further by the Austrian Ministry of Interior in partnership with Belgium and Finland in two seminars on “Police and Border Security: Tasks, Organisation and Development”.
The seminars, using the Commission’s words:

“aim(ed) at finding out which control and law enforcement functions are comprised in the concept of border security; which authorities are responsible for which tasks in each Member State and what their competences are; to get an overview of different models of effective border security in the individual Member States; contribute to the enhancement of cooperation in this field
.

The European Commission, which strongly advocated the creation of such a common European service for the control of external borders, made it very clear in its communication on a common policy on illegal immigration on 15 November 2001,that: 
“The setting-up of a European Border Guard (…) has already received strong political support, and exploratory work, financed by the ODYSSEUS programme, is underway. This being said, first steps can be taken in the short term, which will form the nucleus of such an overall approach”.

This idea however was not universally supported. The fact that some Member States preferred a much more superficial “coordination” mechanism led the Laeken European Council of December 2001 to draw very cautious conclusions in this regard by calling for the establishment of a common co-operative external border control mechanism, which would have preserved Member States’ sovereignty over the external borders.
 The European Commission was endowed with the mandate to arrange a cooperation between national services responsible for external border control and to examine the conditions in which such a cooperation could have been put into place.

The final report did not mention the creation of a European Border Corp and suggested instead the creation of a Council of national representatives of national border services with the task of coordinating a network organised as operational centres.

	The Commission Communication 2002


Despite this, the Commission did not completely abandoned the idea of reaching a more homogenous level of security at external borders and in its Communication of May 2002 entitled  ‘Towards Integrated Management of the External Borders of the Member States of the European Union”
 spelled out five components that would have lead “towards a European corps of border guards”:

1. A common corpus of legislation in order to recast the Schengen Common Manual, to introduce best practices, to carry out the elaboration of a practical handbook for border guards and to examine the legal framework to create this European border guard;

2. A common mechanism for coordination and cooperation via the establishment of an External Borders Practitioners Common Unit as the central steering body of SCIFA+ for integrated border management;

3. A common integrated risk analysis issuing to the Common Unit;

4. Staff and inter-operational equipment focusing on common modules for training of border guards, standardised use of technology; and

5. Financial burden-sharing mechanism between the member states leading towards the creation of a European border guard and including cooperation with customs services.

	The Action Plan June 2002


This ambitious project lost its momentum
 and resulted in a much less vigorous Action Plan, formally endorsed by the Seville Council on 21-22 June 2002, which made almost no reference to common legislation and common financing in the field of borders control. Indeed it stated: 

“An integrated management of the external borders of the MS of the EU is a dynamic process to be developed in stages. (…). Based on the experiences of this gradual development, further institutional steps could be considered, if appropriate, following an in-depth legal study addressing the question of the legal basis and identifying the instruments, which would be necessary. Such steps could include a possible decision on the setting up of a European Corps of Border Guards, composed of joint teams, which would have the function of supporting the national services of the Member States, but not replacing them” 
(emphasis added) 
The process of institutionalisation which followed was concretised by the creation of the Strategic Committee on Immigration, Frontiers and Asylum (SCIFA) within the framework of the meetings of the Common Unit and of the heads of national border guard services. 
This institutional setting however did not meet the expectations. An evaluation report from the Greek Presidency entitled “Report on the implementation of programmes, pilot projects and joint operations” of June 2003
 highlighted the difficulties involved in creating this framework for cooperation and called for the enhancement of the operational cooperation for the management of external borders.

	Thessaloniki European Council 1 October 2003 


The Member States therefore agreed to create a new institutional mechanism to enhance operation cooperation for the management of external borders during the European Council in Thessaloniki, October 2003.

	Commission proposal for a resolution to establish the new agency November 2003


In response to the European Council of Thessaloniki, The European Commission adopted on 11 November of the same year a proposal for a Council regulation establishing a European agency for the management of operational cooperation at the European Union's external borders (Frontex).

This proposal did not establish a European Corp of Border Guards as foreseen by the Commission Communication in 2002. Instead, it envisaged a structure to 

“assist Member States in implementing Community legislation in the fields of control and surveillance of the external borders and removal of third-country nationals”. 

	Regulation 2007/2004 establishing Frontex


Frontex was then created by Council Regulation 2004/2007
  establishing the European Agency for the Management of Operational Cooperation of the External Borders of the Member States of the European Union (Frontex or the Agency), which became operational the 3rd October 2005. 

b. Staff and technical resources 
The Agency took therefore the form of an operational coordination structure highly dependent on national border guard and police services, with a weak institutional setting and a vague mandate. 

Firstly, an important number of the staff is composed of Seconded National Experts (currently 70 out of 281) employed within the most important and sensitive units of the Agency
 which makes the Agency highly dependent on the Member States’ interests, as the external evaluation pointed out.

Secondly, Frontex operational capability is strongly limited by the voluntary participation of Member States to its operations. Since Member States are the owners of the technical equipment used during the operations and since they do not have any deployment obligation, the only authority that Frontex has is to request Member States to provide information on the number of resources they might deploy. This record is kept by the Agency in a common database (CRATE), which however does not necessarily display the effective resources that Member states will deploy in case of necessity. The result is an Agency lacking of a real communitarian approach, as underlined by the European Parliament in its 2004 opinion.
 

Although the dependency on Member States’ interests greatly undermines the planning and coordinating capabilities of the Agency
, this situation has not inhibited the Agency’s ability to slowly but surely increases its role and autonomy. On the contrary, thanks to its intergovernmental logic, the Agency has expanded its ray of action, as the analysis of the Agency’s tasks will show.
c. Main tasks of FRONTEX 

The main tasks that Frontex carries out are listed in Article 2(1) of its Regulation:
(a) coordinate operational cooperation between Member States in the field of management of external borders;

(b) assist Member States on training of national border guards, including the establishment of common training standards;

(c) carry out risk analyses;

(d) follow up on the development of research relevant for the control and surveillance of external borders;

(e) assist Member States in circumstances requiring increased technical and operational assistance at external borders;

(f) provide Member States with the necessary support in organising joint return operations.
Therefore Frontex has both an operational and an advisory role.

Concerning the former, Frontex’s activities cover joint operations and joint return operations. 

d. Joint Operations

Article 3 entitled “Joint operations and pilot projects at external borders” of the Regulation 2004/2007 establishes:
1. The Agency shall evaluate, approve and coordinate proposals for joint operations and pilot projects made by Member States. The Agency may itself, and in agreement with the Member State(s) concerned, launch initiatives for joint operations and pilot projects in cooperation with Member States. It may also decide to put its technical equipment at the disposal of Member States participating in the joint operations or pilot projects.

2.The Agency may operate through its specialised branches provided for in Article 16, for the practical organisation of joint operations and pilot projects.

3. The Agency shall evaluate the results of the joint operations and pilot projects and make a comprehensive comparative analysis of those results with a view to enhancing the quality, coherence and efficiency of future operations and projects to be included in its general report provided for in Article 20(2)(b).

4.The Agency may decide to co-finance the operations and projects referred to in paragraph 1, with grants from its budget in accordance with the financial rules applicable to the Agency.

Joint operations on sea, land and air are defined as activities where Frontex coordinates the planning and communication while the operation is hosted by one Member State with the voluntary participation of others EU countries.
 

As it has already been explained, the voluntary participation by the Member States to joint operations has a negative impact on Frontex’ coordinating role (see Staff, budget and technical resources). Indeed, with regard to the operational cooperation, the European Commission registered an inefficient coordination and follow up of joint operations.
 This negative record is also due to the fact that the current Regulation contains no rules on how operations under Frontex should be prepared and conducted. The result is that the officers of the Agency carry out a variety of tasks, which vary depending on the operations, going from a role of observers to virtually take over the supervision of the operation.

This is particularly important given the recurrent criticisms addressed to the Agency concerning its fundamental rights records. In particular, it has been contended that the Agency has facilitated, through its coordinating of joint border control and surveillance operations, the breaching by Member States of their obligations under international law, more specifically with regard to the principle of non refoulement in the context of joint return operations
 

e. Joint Return Operations
Article 9 of the Regulation 2007/2004 establishes the role of Frontex in joint return operations:

1. Subject to the Community return policy, the Agency shall provide the necessary assistance for organising joint return operations of Member States. The Agency may use Community financial means available in the field of return.

2. The Agency shall identify best practices on the acquisition of travel documents and the removal of illegally present third- country nationals.

Although the regulation talks about “assisting” Member States in join operations, Frontex has already taken a leading role in these operations. This “mismatch” between the legal basis of joint return operations and the actual role of the Agency
 raises concerns in regards to the respect of EU and international law obligations, particularly concerning the prohibition on refoulement and access to asylum procedures.
On the basis of the principle of non refoulement, states (and all EU authorities) are banned from returning a refugee or asylum seeker to territories where there is a risk that his or her life or freedom would be threatened on account of race, religion, nationality, membership of a particular social group, or political opinion (see for example Geneva Convention and amended protocol of 1951). This principle, albeit very well established in theory, becomes more difficult to enforce in practice. In the specific case of Frontex, for instance, the absence of any sort of obligations concerning the reporting of the operations it carries out, leaves unanswered questions related to the respect of the principle of non refoulement by the agency and therefore by the Member States.

Indeed, Human Rights Watch issued a report documenting an operation, which took place on 18 June 2009 just off the Italian island of Lampedusa that resulted in the Italian coastguard intercepting and handling over to a Libyan patrol boat a boat with 75 migrants with the help of a German helicopter operating under instructions from Frontex.
 Frontex denied its involvement in what it called “diversion activities to Libya” and said that the German helicopter was taking part in an unrelated Frontex operation in another area of the Mediterranean. However, since no formal reporting is available it is impossible to verify if violation of human rights norms took place and, if so, who should be held responsible for it.

The legal uncertainty under which the agency carries out some operations led the European Parliament of the previous legislation (2004-2009) to strongly oppose some of the activities carried out by Frontex, in particular the involvement of Frontex in joint return operations: 

“(…) (The European Parliament) does not want this agency to co-ordinate or even organise joint return operations of Member States) (…) “it is premature to set up such an operational structure without harmonised standards on for example the definition of a refugee”.

Besides the lack of common definitions and practices, the Mejiers Committee underlined the lack of an appropriate scrutiny of the Agency. In a letter addressed to the LIBE Committee of the European Parliament it highlighted the need to:

 “assert a close scrutiny over the work of the agency. Such scrutiny should, in the view of the Standing Committee, include an assessment of the manner in which operations of border control which takes place outside EU territory and in collaboration with third countries are carried out. Since it appears that there are currently no clear guidelines for Member States’ boarder guards and other officers taking part in these operations, there is ample need for adequate democratic supervision. (…) The Standing Committee would invite your Committee to ensure FRONTEX is held accountable for the manner in which it fulfils its mandate, which includes adherence to Community law and international human rights. Moreover, it should be ensured that there is explicit reporting on the procedures and the way in which those rights are guaranteed in practice. Any future report of the Commission on the activities of FRONTEX should contain information on those procedures, the number of individuals that have been returned and to which third countries, how many of those persons had applied for asylum and which guarantees were provided by the countries to which the persons were returned.”

One of the main problems, which rises in relation to the question of accountability relates to the activities carried out by the Member States and EU authorities outside the EU territory. The legal instrument regulating such actions in international waters -the Schengen Border Code
 does not explicitly refers to surveillance operations.

In order to make the duty of respecting human rights norms explicit in Frontex Agency surveillance operations, the European Commission drafted a Council Decision supplementing the Schegen Border Code. The main changes to the Schengen border Code as foreseen by the draft proposal of the European Commission included:

· The reproduction of the guidelines in full in an annex that would form part of the operational plan established by the participating Member States and by the Frontex Agency.

· The reformulation of the principle of non-refoulement which would apply to cases where there were substantial grounds for believing that the individuals would be subjected to persecution or other forms of inhuman or degrading treatment.

· The simplification of the provision on interceptions and search and rescue in the context of surveillance operations.

· The prioritisation of disembarkation in third countries (subject to compliance with the principle of non refoulement) and failing this, the establishment that disembarkation should take place in the geographically closest place (European Commission, 2009)
The Council approved the decision
, despite the negative opinion of the European Parliament.
 

f. Risk analysis, research and development

Besides operational activities, Frontex conducts risk analysis and follows up the development of research on control and surveillance (Article 2 (c) and (d) of Regulation 2007/2004).

The launch of any operational activity is based on a risk analysis carried out by Frontex Risk Analysis Unit (RAU) on its own initiative or upon request of a Member State (Carrera, 2007), which therefore gives the Agency an important role in determining what constitutes a threat. 

It does so via the Common Integrated Risk Analysis Method (CIRAM), whose primary task is to combat illegal immigration.
. The CIRAM takes the form of a questionnaire filled in by EU bodies and Member States with information on main routes and methods of irregular immigration, description of the situation in airports, seaports (etc…) (see:  http://www.frontex.europa.eu/structure/risk_analysis/). Besides the information collected via these questionnaires, Frontex has access to a series of information on irregular immigration, which are exchanged between the Member States’ Migration Management Services via the web-based Information and Coordination Network ICONet and which does not included personal data.

According to the external evaluation and the Recommendations of the Management Board of Frontex
  the risk analysis carried out by the Agency could be substantially enriched by allowing the Agency to process certain types of personal data. However, the impact assessment of the Commission concludes that: 

“The usefulness and quality of the risk analysis carried out by the Agency would continue to develop also without access to personal data, as this is not the only source or determining factor in this regard”.
 

g. Cooperation with third countries 

In order to be able to act outside EU territory, Frontex has also signed working arrangements with a number of third countries. Such cooperation may cover exchange of information and common risk analyses, training, and joint operational activities. However, its regulation does not grant Frontex the possibility to participate to joint operations with third countries. 

Article 14 of Regulation 2007/2004 establishes that

“In matters covered by its activities and to the extent required for the fulfillment of its tasks, the Agency shall facilitate the operational cooperation between Member States and third countries, in the framework of the European Union external relations policy.”
It therefore seems that the provision does not include the active participation to joint operations.
 However, Frontex has already participated to various operations in their territories using as a legal basis international agreements signed between a Member State and a third country or in some cases working agreements between Frontex and third parties. 
In conclusion, this overview has tried to shed some lights over the composition and tasks carried out by Frontex in view of the current negotiations on the review of the Agency’s Regulation which shall take into account the relevance, appropriateness and cost-effectiveness of each provision. 

5. Dublin Convention under stress: Court ruling halts the transfer of asylum seekers to Greece 

The Dublin system is increasingly put under question, following the requests of both NGOs, Courts and international organizations to stop the return of asylum seekers to Member States’ which do not fully respects basic human rights, as established by National, European and International legislation.

The commissioner for Human Rights of the Council of Europe, Thomas Hammarberg, has recently appeared in his first oral intervention as a third party before the European Court of Human Rights and he has requested to halt the transfer of asylum seekers back to Greece. 

Commissioner Hammarberg expressed his concern explaining that:

“Asylum seekers in Greece continue to face enormous difficulties trying to gain access to the asylum procedure, and do not always enjoy basic safeguards such as interpretation and legal aid. Moreover, existing remedy to appeal against negative asylum applications cannot be considered as effective.”

The specific case, which refers to an Afghan asylum seeker that Belgium sent back to Greece, is not isolated.
  Indeed, the Swedish administrative Migration Court (Migrationsdomstolen) in Malmö
 in a recent ruling has stopped the transfer of five asylum seekers to Greece. 
The Swedish court considers that "the asylum process in Greece has such wide deficiencies" that there is a risk that the applicants would not receive a fair trial and that there is a "considerable risk" that they would be forced to return to their home country "despite the fact that the need for protection may exist." As such, Sweden should take over the asylum procedure, the court has found.



The Court is therefore refusing to apply the Dublin system according to which  applications for asylum should be processed in the Member States where the individual first entered. 

The system is based on one main assumption, that is, that all European Union countries meet and respected human rights principles and standards. However, it is evident that not all Member States respect these rights.

For instance the Greek case has been denounced by several NGOs and international organizations such as the UNHCR which stated that not only the Member State has a very low rate of granting of refugees status but also stopped to give access to procedures for Dublin “returnees” without assessing their claims.


Indeed, a recent report of Amnesty International entitled 'Greece: Irregular  migrants and asylum-seekers routinely detained in substandard conditions'
 denounces the practices of the Hellenic country to detain asylum seekers and irregular migrants on a regular basis instead of using it as a last resource. Through this  practice the government is failing to abide by international obligations,  the EU Charter of Fundamental Rights, as well as EU laws. Indeed, according to these legal instruments detention should be used only in those cases where it is necessary and, once its necessity has been proved, it has to be proportionate. This means that detention is  justifiable only if no alternative measures are possible. Furthermore, it should always be decided on a case-by-case basis.

Notably, when violations of fundamental rights take place Member States can refrain to comply with the Dublin Regulation using the Sovereignty clause (art. 3(2)) foreseen by the regulation itself.

The refusal to apply the Dublin Convention raises questions over the efficacy and validity of the Dublin system. As Commissioner Hammargerg pointed out 

“Under the ‘Dublin Regulation’ certain countries face the challenge of dealing with numbers of asylum applications beyond their capacities”. He also added that he “supports the European Commission’s proposal for a mechanism that would suspend transfers and give states under particular strain short-term relief from their responsibilities under the ‘Dublin Regulation’, as well as the possibility to seek financial or technical assistance to cope with the situation. Such a system could help ensure that asylum seekers are not denied their right to a full and fair determination of their asylum claims”.

Another problem that questions the validity of the Dublin system is related to the fact that it has been established on the assumption that all Member States are safe, which means that they have adequate guarantees against refoulement and ill-treatment. On the contrary, as the Greek case shows, this is not always the case. 

In the light of the current situation, the sovereignty clause may not be sufficient to effectively grant individuals’ fundamental rights. That is why the so called Dublin III Proposal introduces slightly broader family criteria, stronger guarantees on procedures and detention, ‘emergency’ mechanisms to avoid ‘Greek’ situations, the ‘exogenous’ solutions for protection and distributive issues.

The European Union is also pushing for further harmonisation in the field with the review of the asylum package, the establishment of the European Asylum Support Office and increased funds and internal relocation.

Although in the short term these are definitely steps forward, experts have argued that in the longer term it would maybe be necessary to create a totally new setting, for instance, by establishing free movement of protected persons, tackling the integration issues of family members and finally have the European Union processing asylum claims. 

� See the fundamental investigation of the Washington Post on the possible abuses of the documents’ classification from the USA administration since 9/11


� See the current debate at the COPASIR concerning the revision of the Italian law on the “services” and the treatment of the state secret (L. 124/2007)


� Concept reaffirmed by the German Constitutional Court in several occasions (including 2009 with the famous Lisbon Urteil) the Union cannot gives itself different or wider competences than those granted by the Member State.


� As foreseen by the Member States’ constitutions and by the ECHR.


� This is an expression also used by article 207 of the "old" EC Treaty but that the Council has always interpreted as the conditions that allow the representatives of the Member States to change their negotiating positions in complete discretion according to circumstantial needs).


� This principle has been reaffirmed also recently by the Court of Justice. ase C‑64/05 P Kingdom of Sweden vs Commission of the European Communities (see: �HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62005J0064:EN:HTML"��http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62005J0064:EN:HTML� )


� In the case of a member State it could be requested to see applied its own national regime and in the case of a third country needs


� See:  �HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:145:0043:0048:IT:PDF"��http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:145:0043:0048:IT:PDF�


� Strangely enough the Italian version of the Regulation 1049/01 only refers to the category of the “confidential” documents.





� See Council decision 2001/264/CE  19  march 2001 adopting internal security regulation OJ n°101,  11.04.2001 modified following the entry into force of the Lisbon treaty.


� The "considering" 15 of the regulation invited the Member states to respect in the name of the principle of loyal cooperation the classifications established by the European institutions so as to avoid leaks related to National security matters " Even though it is neither the object nor the effect of this Regulation to amend national legislation on access to documents, it is nevertheless clear that, by virtue of the principle of loyal cooperation which governs relations between the institutions and the Member States, Member States should take care not to hamper the proper application of this Regulation and should respect the security rules of the institutions.


� European Classified Information  (EUCI).


� For obvious reasons and given the peculiar nature and constitutional mission of the European Parliament or the court of Justice.


� See as a last example the agreement between the EU and Liechtenstein concerning the security procedures for the Exchange of classified information �HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:187:0002:0004:EN:PDF"��http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:187:0002:0004:EN:PDF�


� Art. 3 of the above mentioned agreement establishes that  "the European Council, the Council of the European Union (hereinafter referred to as ‘the Council’), the General Secretariat of the Council, the High Representative of the Union for Foreign Affairs and Security Policy, the European External Action Service (hereinafter: ‘the EEAS’) and the European Commission. For the purposes of this Agreement, these institutions and entities shall be referred to as ‘the EU»


� Artt. 9-12 of the TEU in specific art. 10


� Artt.18-24 TFEU


� See for example the regime for the treatment of classified information foreseen by the Decision of the Council establishing Europol �HYPERLINK "http://eur-lex.europa.eu/JOHtml.do?uri=OJ:L:2009:121:SOM:EN:HTML"��http://eur-lex.europa.eu/JOHtml.do?uri=OJ:L:2009:121:SOM:EN:HTML� and the implementing measures concerning the exchange of information with third countries: �HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:325:0006:0011:EN:PDF"��http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:325:0006:0011:EN:PDF�. These provisions, which entered into force in January 2010 should be interested on the basis of the regime before the entry into force of the Lisbon Treaty in virtue of the transitory provisions foreseen by protocol  n° 36.


� The text of the inter-institutional agreement EP-Council is available at:  �HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:298:0001:0003:EN:PDF"��http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:298:0001:0003:EN:P�


� Obviously it would be only a de fact abdication given that the inter-institutional agreement cannot modify a juridical situation defined by a treaty. However, the signal is worrying as much as the stall of the revision of Regulation 1049/01 and the juridical vacuum under which the EU institutions (and agencies) are now operating, since they should have defined their own norms in the field of transparency/confidentiality on the basis of principles that still need to be defined after Lisbon.
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