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DAN MOROŞAN, FLORIN STRETEANU, DANIEL NIŢU, Romania ............................ » 411

SECTION III
HORIZONTAL COMPARATIVE ANALYSIS

DAN MOROŞAN, FLORIN STRETEANU, DANIEL NIŢU, Substantive aspects of 
confiscation ............................................................................................... » 473



OLIVIER CAHN, JULIETTE TRICOT, Procedural aspects of freezing in Europe. A
comparative analysis (Belgium, France, Germany, Italy, Netherlands, 
Romania) .................................................................................................. p. 499

JOHN A.E. VERVAELE, WOUTER S. DE ZANGER, Procedural aspects of confiscation » 513

VERA WEYER, Mutual recognition aspects ......................................................... » 535

THIBAUT SLINGENEYER, Management of frozen assets ....................................... » 547

SAMUEL BOLIS, The destination and administration of confiscated assets ........ » 565

ALESSANDRO BERNARDI, Conclusions and recommendations ............................. » 579

List of Contributors ........................................................................................... » 611

VI INDEX



ALESSANDRO BERNARDI

PRESENTATION

SUMMARY: 1. Introductory remarks. – 2. The evolution of confiscation in Europe as an es-
sential tool for combating organised crime. – 3. The analogies between financial
penalties and confiscation with a view to combating illegal activities for profit. –
4. The inherent limits of pecuniary penalties and the extreme ductility of confisca-
tion. – 5. The functions of combating illegal activities currently entrusted to con-
fiscation. – 6. The main models of confiscation envisaged at European level to en-
hance the multi-functionality and effectiveness of this instrument. – 7. The synal-
lagmatic relationship between the effectiveness of confiscation and its conflict with
constitutional principles and the ECHR. – 8. The problems posed by the hetero-
geneity and “aggressiveness” of the models of confiscation in judicial cooperation
between EU Countries. – 9. Sources of international and European law on confis-
cation. – 10. The current limits of EU confiscation legislation. – 11. The research
“Improving cooperation between EU Member States in confiscation procedures”
and the investigation method. – 12. The work plan.

1. Introductory remarks

A brief historical-comparative investigation into the institution of
confiscation1 – to which all forms of definitive expropriation in favour of
the State of property, gains or proceeds unlawfully obtained are to be at-
tributed – reveals an incontrovertible fact. Given the aptitude of confis-
cation to effectively punish the perpetrator of an illegal activity and to
enrich the coffers of the State, it has always been present, or in any case,
for a very long time in almost all national systems: “to the point of being
able to affirm, with acceptable approximation, that the ablative measure
of the offender’s property constitutes a tenacious constant of the punitive
phenomenon”2.

1 In this respect, see, ex multis, M. FERNANDEZ-BERTIER, The History of Confiscation
Laws: From the Book of Exodus to the War on White-Collar-Crime, in K. LIGETI, M. SIMONATO

(ed.), Chasing Criminal Money. Challenges and Perspectives On Asset Recovery in the EU,
Oxford, 2016; L. LORENZETTI, M. BARBOT, L. MOCARELLI (ed.), Property rights and their
violations - La propriété violée - Expropriations and confiscations, 16th - 20th Centuries -
Expropriations et confiscations, XVIe - XXe siècles, Berna-NewYork, 2012.

2 See, although with exclusive reference to the Italian system, A. ALESSANDRI, Confisca
in diritto penale, in Dig. disc. pen., vol. III, Torino, 1989, 42.



In its most rigorous configuration, designed to deprive those re-
sponsible for serious crimes of all their assets, general confiscation has
for many centuries represented (together with the loss of citizenship) the
instrument par excellence of expression of the death/social exclusion of
the criminal, thus constituting the natural corollary of capital punish-
ment and exile. Over the centuries and with the progressive softening of
the sanctioning arsenal, forms of confiscation have been favoured, almost
everywhere, which have in common only the fact that they affect the as-
sets of the offender in various ways and to varying degrees. However,
confiscation tended to apply first of all to assets closely connected with
the crime, in particular to the things used to carry it out, things which
constituted the proceeds and things that were intrinsically prohibited.

In fact, an examination of the individual national legal systems re-
veals over time examples of confiscation distinguished by further pecu-
liarities related in different ways to the type of offence committed, the
type of perpetrator, and the type of preventive-punitive function privi-
leged. However, it is precisely the extraordinary diversity of the existing
models of confiscation that makes it impossible to provide an overall
summary of the evolution of the institution on a comparative level.

Nevertheless, at least three aspects of this evolution are worthy of
consideration.

The first aspect is that, considering the extreme flexibility of this in-
stitution and its extraordinary potential in the fight against crime and de-
viance oriented towards economic profit, in recent decades many legal
systems have witnessed an increasingly widespread use of confiscation.
The same has happened in relation to freezing, meaning the removal of
the property from its owner or possessor in the course of the proceedings
and the creation in relation to the property in question of a non-avail-
ability restriction pending, at the end of the proceedings, the property
being confiscated or returned3. Therefore, freezing and confiscation have

3 According to Article 1(l) of the United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, ‘Freezing’ or ‘seizure’ means temporarily pro-
hibiting the transfer, conversion, disposition or movement of property or temporarily assum-
ing custody or control of property on the basis of an order issued by a court or a competent
authority’. However, it should be noted that sometimes the terms ‘freezing’ and ‘seizure’ are
not used as synonyms. In these cases, the first of these terms is used to refer to situations in
which the property remains in the hands of the owner or third parties, but these persons are
prohibited to dispose freely of the property. The second term, instead, is used in relation to
situations in which the property is taken away from the abovementioned persons and kept in
police custody. On this distinction, see, for example, OPEN-ENDED INTERGOVERNMENTAL

WORKING GROUP ON ASSET RECOVERY, Study prepared by the Secretariat on effective manage-
ment and disposal of seized and confiscated assets, Vienna, 23 August 2017, 15 ff, where it is
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become the main means of combating the illegal economy in many juris-
dictions.

The second aspect is that in the last fifty years the well-known phe-
nomenon of the coexistence, already within each legal system, of a plu-
rality of models of confiscation, although very different in terms of qual-
ification, discipline, function, object and degree of cogency, has been fur-
ther accentuated almost everywhere. On the one hand, as will be seen
below, this multiplication and differentiation of confiscation models is
designed to best counteract the most diverse situations of illegality. On
the other hand, however, the multiplication itself undoubtedly makes ju-
dicial cooperation mechanisms more difficult. This is a major drawback,
given that the current processes of globalisation and European integra-
tion require closer relations between national systems, particularly with a
view to combating illegality. This fight is particularly difficult in cases of
organised crime capable of operating according to rational “market”
logic, which affects both the conduct generating illicit proceeds and the
final destiny of the proceeds. In fact, both can be oriented in light of cri-
teria of convenience closely related to the concepts of forum shopping
and treaty shopping. In our case, the first of these two concepts alludes
to the tendency to choose the countries where the offence is committed
on the ground of the different level of risk-penalty incurred by the per-
petrators (natural or legal persons). The second concept alludes instead
to the choice of more permissive (if not conniving) countries in which to
place and even “transform” the illicit gains, exploiting the historical gaps
in the field of judicial and administrative assistance between States.

The third aspect – closely linked to the second – is that, almost as if
to make up for the evident ‘advantageousness’ and the particular anti-
criminal effectiveness of confiscation, connected with its multi-function-
ality, the institution in question presents a myriad of theoretical and prac-
tical problems, which are actually very difficult to resolve. Suffice it to
say here that, of all the punitive measures, confiscation is certainly the
one that risks conflict with the greatest number of fundamental princi-
ples and rights: from the principle of legality to the property rights, from
the principle of personality to the principle of guilt, from the principle of
proportionality of punishment4 to the principle of presumption of inno-

stated that ‘Many countries start out with seizure as the default interim measure, imposing
freezing orders only if seizure is impossible or impractical’ (p. 16).

4 See, lastly, Italian Constitutional Court, judgement of 10 May 2019, n. 112. In this rul-
ing, the Court declared the constitutional illegitimacy of Art. 187-sexies of Legislative Decree
No. 58 of 1998 where it provided for the compulsory confiscation, direct or for equivalent,
not only of the profit of the illicit act, but also of the relative product.
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cence. This conflict between the institution in question and various fun-
damental principles/rights is particularly clear in Countries which have
accepted the most “aggressive” models of confiscation, inasmuch as they
are unconnected with a particular crime, constructed in a markedly pre-
ventive key and applied on the basis of mere suspicions, with reversal of
the burden of proof5. However, this is fairly widespread at European
level: a major scientific study commissioned by the EU Commission
states that “there is a potential conflict between confiscation procedures
and fundamental rights in all jurisdictions”6.

2. The evolution of confiscation in Europe as an essential tool for com-
bating organised crime

In recent decades, the fortunes of confiscation have gone hand in
hand with the emergence of increasingly sophisticated forms of organ-
ised crime, including transnational crime, focused on the purpose of
profit or in any case that requires substantial economic resources to
achieve its goals. The cause of this combination can be seen in the mod-
ern tendency of states to react to offences using measures tailored to the
specific profiles of these offences and the characteristics of their perpe-
trators. It is now well known that confiscation has the potential to frus-
trate the illegal economic benefits and to take away from the perpetrators
of these offences the resources needed to commit further offences.
Therefore, in relation to crimes aimed at making a profit or requiring
substantial resources, confiscation proves to be a measure capable of al-
most perfectly supplementing the prison sentence both from the repres-
sive and the preventive point of view, because of its capacity to “pay” the
perpetrator of the offence and, more generally, to discourage the com-
mission of the latter. The multi-functionality of confiscation has induced
doctrine to suggest using it also as the only main punishment7, at least for
certain crimes of modest gravity, in the conviction that it can constitute,
also alone, an adequate response from both a general and special pre-

5 In relation to the Italian legal system, the extended confiscation referred to in Article
12 sexies of Law 356/92 and the confiscation referred to in Article 270-septies of the Crimi-
nal Code and introduced by Article 4, paragraph 1, letter c) of Law 153 of 28 July 2016 are
emblematic.

6 MATRIX INSIGHT LTD, Assessing the effectiveness of EU Member States’ practices in the
identification, tracing, freezing and confiscation of criminal assets: Final Report, in F. GUNEV,
M. REDHEAD, B. IRVING (ed.), Bruxelles, 2009, 13.

7 See A.M. MAUGERI, Le moderne sanzioni patrimoniali tra funzionalità e garantismo,
Milano, 2001, in particular 659 ff. and 707 ff.
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vention perspective. But even for the most serious forms of organised
crime, the anti-criminal values of confiscation – accompanied by other
sanctioning measures – remain intact. In fact, taking economic resources
from the association and its members means first of all undermining the
strength of the association itself, preventing it from investing the same
resources in the commission of other crimes (often, but not always, fo-
cused on the purpose of profit). The example of organised crime of a ter-
rorist nature, which often draws its resources from lucrative illegal activ-
ities, is emblematic in this respect.

3. The analogies between financial penalties and confiscation with a
view to combating illegal activities for profit

As we know, there is another measure which – alone or in conjunc-
tion with the custodial sentence depending on the type of offence – is
specifically designed to eliminate the economic advantage inherent in the
commission of offences for profit, thereby rewarding the perpetrators,
discouraging them from committing further offences, and depriving
them of their power. This alludes to the pecuniary sanction, sometimes in
fact considered as something conceptually similar to confiscation8 or as a
prodromal measure to confiscation, since the latter is often intended to
be a measure of conversion of the pecuniary sanction in the event of non-
payment thereof. The pecuniary sanction effectively also constitutes the
punitive consideration par excellence of an illicit gain and, furthermore,
by taking resources away from the groups engaged in illicit activities, at
the same time, it deprives them of power.

Moreover, like confiscation, the punitive pecuniary sanction has
evolved over time, in particular colonising not only criminal law but also

8 In fact, the pecuniary penalty and the confiscation sometimes tend to converge, as in
the case in which the confiscation concerns a specific patrimonial value. In this case, pursuant
to Article 13(4) of the Convention on Laundering, Search, Seizure and Confiscation of the Pro-
ceeds from Crime, concluded in Strasbourg on 8 November 1990, “the Parties may agree that
the requested Party may enforce the confiscation in the form of a requirement to pay a sum
of money corresponding to the value of the property”. This process of convergence between
these two legal instruments often entails a real confusion, as it is in the case provided for in
Article 735a of the Italian Code of Criminal Procedure. This article, by implementing the
aforementioned conventional rule, concerns the hypothesis of “Confiscation consisting in the
imposition of the payment of a sum of money”. According to this rule, in fact, “In the case
of enforcement of a foreign decision on confiscation consisting in the imposition of payment
of a sum of money corresponding to the value of the price, product or profit of an offence,
the provisions on the enforcement of financial penalties shall apply, except for the provision
concerning the compliance with the maximum limit of the sentence provided for in Article
735, paragraph 2”.
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administrative law and even civil law9. In addition, the traditional fixed
or statutory pecuniary sanction has been accompanied almost every-
where by other models of pecuniary sanction. One example is the fine
for daily rates, which is perfectly adapted to the economic capacity of the
perpetrator, thus complying better with the principle of proportion of
the penalty, in which the economic status of the perpetrator plays a deci-
sive role. But what is perhaps more important is the proportional pecu-
niary sanction, whose entity is not related so much to the abstract gravity
of the crime, but rather to the concrete “quantity” of the illicit act. This
particular model of financial penalty pursues the aim of discouraging the
commission of offences for profit by virtue of a mechanism consisting of
contrasting the profit resulting from the offence with the disadvantage
resulting from the financial penalty. To that end, the latter shall be calcu-
lated on the ground of proportional criteria designed to make the actual
offence committed counterproductive.

It is clear that confiscation has many points in common with pro-
portional pecuniary punishment. Both are, in fact, not only based on
their remunerative nature, but also perform multiple functions of general
and special prevention, all of which contribute to making the crime eco-
nomically disadvantageous.

4. The inherent limits of pecuniary penalties and the extreme ductility of
confiscation

The multiplication of models of pecuniary penalties and, above all,
the affirmation of the proportional pecuniary penalty as an instrument of
the fight against the illegality of profit has not, however, taken away the
importance of confiscation. Moreover, especially in some European
countries with a significant black economy and unsatisfactory mecha-
nisms for converting the unexecuted10 pecuniary penalty, the latter is cur-
rently experiencing a profound crisis which is leading to confiscation be-
ing preferable, considered to be the only economic measure capable of
successfully combating organised crime11.

9 One may think, for example, of the French astreintes, the punitive (or exemplary)
damages proper to the common law systems, the civil pecuniary sanctions of a punitive nature
introduced in Italy since the 2000s, etc.

10 This is the case, for example, in Italy.
11 In Italy, the ineffectiveness of the pecuniary penalty suggests that the public author-

ities focus their economic sanctions response on confiscation. In fact, the percentage of fi-
nancial penalties forfeited is around 3% of the financial penalties imposed and this is caused
by the inadequate knowledge of the economic resources of individuals, the modest harshness
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Moreover, confiscation is much more ductile than pecuniary sanc-
tions. In fact, in its various articulations, it still constitutes a punitive
measure, and therefore necessarily presupposes a conviction12. Moreover,
the pecuniary penalty is respectful of the principle of personality, as it is
applicable only to the perpetrator of the offence13. Finally, and above all,
the financial penalty is always bound by the principle of proportionality,
since it is commensurate with the seriousness of the act, and with the
economic capacity of its perpetrator. Vice versa – thanks to its hybrid na-
ture, which sometimes allows it to take on the guise of criminal sanction,
administrative sanction, civil sanction, security measure, prevention mea-
sure, compensatory measure and restoration measure – confiscation
lends itself to being applied in a more capillary way than a pecuniary
penalty. In particular, some models of confiscation (such as extended
confiscation)14 may invest assets of the perpetrator which are quantita-
tively disconnected from the offence for which they are being prose-
cuted, but which are likely to be linked to other illegal activities of the
perpetrator of the offence in question. Extended confiscation can there-
fore be released from any principle of proportionality related to the crim-
inal offence in question, since its only limit is the gap between what is
likely to be legal and what is likely to be illegal15. Furthermore, confisca-
tion can affect property owned by third parties, when one can believe
that their real owner is the perpetrator of the fact in court and that per-

of the sanctions applied in place of the unexecuted financial penalties and, more generally, by
the inefficiency of the collection mechanisms,. The financial penalty is therefore far from
being an effective tool in the fight against profit-making crime and it even risks providing an
incentive for it.

12 It is true, however, that in many legal systems, sums of money or property may be
seized in the course of the proceedings if there is reason to believe that, over time, the guar-
antees for the payment of the financial penalty may be withdrawn or dispersed.

13 In fact, there are few cases, usually of modest entity, in which the pecuniary sanction
applies to a subject other than the perpetrator. These include administrative fines applicable
in many countries for road traffic offences. These penalties fall on the owner of the vehicle in
case of failure to identify the driver.

14 See, below, paragraph 6.
15 This does not, of course, refer to the cases of direct confiscation, in respect of which

the ECtHR requires, pursuant to Article 1 of the Protocol to the ECHR concerning the right
to property, that the amount of the confiscated property is not disproportionate in relation to
the gravity of the criminal offence committed (see Judgment of 24 October 1986, Agosi v. the
United Kingdom, Judgment of 5 May 1995, Air Canada v. the United Kingdom). It rather
refers to extended confiscation cases, where the level of confiscation does not depend on the
seriousness of the offence, which is a precondition for the application of the confiscation in
question even in those EU Member States where a proportionality test is provided for. With
regard to the different configurations assumed by this test in the legal systems of the 6 coun-
tries considered here, see D. MOROŞAN, F. STRETEANU, D. NIŢU, Substantive aspects of confis-
cation, in this volume.
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son is unable to prove the lawful origin of the property in question. Fi-
nally, the combination of freezing and confiscation allows the authority,
at any stage of the proceedings, to remove the item from the person sub-
ject to proceedings (while the pecuniary penalty is not often preceded by
the freezing of the assets necessary to guarantee its effectiveness)16.

Ultimately, in its various articulations, confiscation certainly proves
to be an institution with multiple facets and multiple resources, to use
therefore in the most diverse situations and, as already mentioned and as
will be shown below, for the most diverse purposes.

5. The functions of combating illegal activities currently entrusted to
confiscation

The opinion that confiscation is an institution capable of effectively
pursuing the most diverse functions of the sanction is now widely shared.

In this regard, the remunerative function, related to the role of “re-
taliation” inherent in responding to illegal activities of profit with the re-
moval of assets directly or indirectly resulting from the commission of an
infringement has already been discussed.

Confiscation, however, also lends itself to performing, at least in
principle, the three fundamental functions of general prevention. The
first and most traditional is the function of “general negative preven-
tion”17. That is to say, the function of intimidation towards the associates
connected with the possibility of confiscating goods and property in a
measure also disproportionate to the illicit act (at least in relation to cer-
tain models of confiscation, such as, in particular, extended confiscation
and prevention confiscation18). The second is the function of “general
positive prevention”19 as confiscation expresses the social disapproval of
the assets connected with the crime committed or in any case related in
various ways, even if only presumptively, to illegal conduct, thus con-
tributing to educating the community to respect the laws. The third is

16 As previously stated (see nt. 12), also the pecuniary penalty may sometimes be pre-
ceded by the freezing of the assets in order to guarantee its effectiveness; but these are ex-
ceptional (or, at least, infrequent) cases, whereas, it is the rule that the confiscation of assets
is preceded by their freezing.

17 See F. TULKENS, M. VAN DE KERCHOVE, Y. CARTUYVELS, C. GUILLAIN, Introduction au
droit pénal, Waterloo, 2014, 609 ff.

18 See, below, paragraph 6.
19 See, among others, F. PALAZZO, Corso di diritto penale. Parte generale, Sixth Edition,

Torino, 2016, 18; M. BAURMANN, Vorüberlegungen zu einer empirischen Theorie der positiven
Generalprävention, in Goltdammer’s Archiv für Strafrecht, 1994, 368 ff.
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the (often criticised) function of general integrating prevention20, given
that confiscation is considered by the community, at least in the majority
of cases, a just response to crimes committed for profit and even, more
generally, to any form of unjustified and probably illicit enrichment.

As for the functions of special prevention, confiscation, involves at
least the partial neutralisation of the perpetrator21, who is deprived of
objects that could favour the commission of illicit acts, or, in any case, of
assets and economic resources which could be used for criminal pur-
poses or, in any case, are not permitted by the law. Moreover, confisca-
tion also fully fulfils the function of intimidation in practice22, since per-
sonally experiencing its effects can help with understanding the con-
traindications related to the offenses committed, since the latter prove to
be unproductive in terms of benefits. Even the social rehabilitation func-
tion of the perpetrator does not23 seem to be excluded from confiscation.
In this regard, it has been observed that, in cases where confiscation is
accompanied by imprisonment, the re-educative effects should derive es-
pecially (at least theoretically) from the latter penalty. Instead, in cases in
which confiscation constitutes the only sanctioning response – as is
hoped for by the doctrine24, at least in relation to certain unlawful situa-
tions of minor gravity – it has the advantage of taking the perpetrator
away from measures, such as detention, that most of the time (on a prac-
tical level) are rich in desocialising25 effects. However, above all, part of

20 That is to say, “social integration”. In this perspective, the penalty fulfils the task of
ensuring the trust of citizens in the law: see F. PALAZZO, Corso di diritto penale. Parte generale,
cit., 18 ff.; G. JAKOBS, Sttatlische Strafe: Bedeutung und Zweck, Paderborn, 2004, 26 ff. and 31
ff. J.C. MÜLLER TUCKFELD, Integrationsprävention. Studien zu einer Theorie der gesellschaftlichen
Funktion des Strafrechts, Franckfurt am Main, 1998.

21 On the function of neutralisation of the penalty, see for instance F. TULKENS, M. VAN

DE KERCHOVE, Y. CARTUYVELS, C. GUILLAIN, Introduction to Criminal Law, cit. For a criticism,
see H.-J. KERNER, Is neutralisation an acceptable objective?, in A. TSITSOURA (ed.), The objectives
of criminal sanctions. In homage to Lucien Slachmuylder, dir. da, Brussels, 1989, 102 ff.

22 Such an intimidation in practice relates to the concrete experience, on the part of the
offender, of the suffering inherent in the applied punishment: see G. DE VERO, Corso di diritto
penale, I, Torino, 2012, 31 ff.

23 See among others M. ANCEL, La défense sociale nouvelle, in Revue internationale de
droit comparé, 1954, 842 ff.; K. LUDERSSEN, Resozialisierung und Menschenwürde, in K. LUD-
ERSSEN (ed.), Aufgeklärte Kriminalpolitik oder Kampf gegen das Böse?, vol. IV, Baden Baden,
1998, 109; P. RAYNOR, G. ROBINSON, Why help offenders? Arguments for rehabilitation as a pe-
nal strategy, in European journal of probation, 2009, 3 ff.; D. GARLAND, Punishment and wel-
fare - A History of Penal Strategies, Gower, 1985.

24 See, for all, A.M. MAUGERI, Le moderne sanzioni patrimoniali tra funzionalità e garan-
tismo, Milano, 2001, in particular 659 ff. and 707 ff.

25 Cfr. THIELE, Vermögenstrafe und Gewinnabschöpfung. Ein Spagat zwischen verfas-
sungsrechtund effectiver Kriminalpolitik, Gottingen, 1999, 105 ff.
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the doctrine strongly emphasizes the direct re-socialising effect of confis-
cation, at least if it is conceived in a peaceful perspective of reintegration.
From this point of view, confiscation actually results in the offender hav-
ing to return the unlawfully obtained assets to the victim, or to pay the
part of the profits deriving from unlawful behaviour to the State26.

The above considerations make it almost superfluous to remember
that confiscation is also suited to achieving the task of repairing the dam-
age. This reparation takes place mainly through compensation to the vic-
tim, but also through the recovery by the State of resources, on the one
hand, related to illegal activities and, on the other hand, profitably in-
tended for preventing illegal activities. For example, confiscation takes
on in the broad sense “civilistic” functions with a reparatory-compensa-
tion type role when it applies to assets resulting from smuggling activi-
ties, that is, on sums corresponding to evaded tax. In the latter cases,
confiscation aims to satisfy the interests of the Treasury.

Furthermore, confiscation can have a restorative function of the sta-
tus quo ante (as in the case of the confiscation of buildings destined for
demolition, as the result of building without planning permission that
cannot be remedied).

Finally, precisely because of its severity, confiscation lends itself to
limiting the use of prison sentences and personal interdictions richer in
desocialising profiles.

Of course, as happens in relation to any type of sanction in the
broad sense, even confiscation, if misused, may not be able to adequately
perform one or more of its various functions, even to the point of being
contraindicated from a functionalistic perspective. For example, the
function of general positive prevention and even the function of general
integrating prevention can be frustrated by forms of confiscation so dra-
conian as to delegitimise the legal system, inducing the community not to
recognise itself in the punitive measures provided for by it. A fortiori, an
unjust confiscation based on presumptions that do not conform to real-
ity27, can induce feelings of rebellion against the law in the person af-
fected, thus promoting their possible path towards illegality. In short,
confiscation, precisely because of its possible disruptive effects, is an in-
stitution that must be handled with some caution, so as to make the most
of its unquestionable potential without making the related risks emerge.

26 See L. EUSEBI, Può nascere dalla crisi della pena una politica criminale? Appunti con-
tro il neoconservatorismo penale, in Dei delitti e delle pene, 1994, 94 ff.

27 In fact, a miscarriage of justice in matters of confiscation is not unlikely, since con-
fiscation can take place on the basis of a civil standard of proof “most likely than not” rather
than on the criminal standard “beyond all reasonable doubt”.
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6. The main models of confiscation envisaged at European level to en-
hance the multi-functionality and effectiveness of this instrument

The extreme multi-functionality of confiscation that we have de-
scribed here is related not to a single model of confiscation, but rather to
the multiform set of its models. Moreover, in European Countries, con-
fiscation has now taken on such heterogeneous configurations as to in-
duce us to affirm that “more than confiscation, by now, we must speak
(…) of ‘confiscations’ in the plural (…) which have in common the mere
fact of consisting in an act of compulsory removal of assets from the
holder”28.

In this regard, the main models of confiscation should first be men-
tioned in general terms. A distinction is therefore made between direct
confiscation (affecting property relevant to the offence committed); con-
fiscation of value or equivalent (concerning property available to the of-
fender for a value corresponding to the proceeds of the offence); ex-
tended confiscation (concerning property whose lawful origin the of-
fender cannot justify and which appears disproportionate in relation to
their economic conditions); confiscation from third parties (carried out,
under certain conditions, against subjects other than the perpetrator);
confiscation without conviction (applied to a person subject to criminal
proceedings but, although found guilty, not convicted as untraceable, or
dead, or perpetrator of a time-barred offence); prevention confiscation29

(affecting property of suspected illegal origin available to an allegedly so-
cially dangerous subject).

Moreover, confiscation can take on different forms, depending on
whether it is considered a main penalty, or an accessory or complemen-
tary penalty, a security measure, a simple effect of the criminal convic-
tion, a preventive measure, an administrative sanction, a civil sanction, a
restitution or restoration measure. However, there is no lack of further
specific qualifications in individual legal systems, of which it is difficult
to provide a complete list.

The models of confiscation can also be distinguished from each
other on the basis of the bodies responsible for the adoption of confisca-
tion (and, where appropriate, its freezing): judicial bodies, sometimes
civil, criminal (judging but also investigating), “special”30; and then ad-

28 E. NICOSIA, La confisca, le confische. Funzioni politico-criminali, natura giuridica e
problemi ricostruttivo-applicativi, Torino, 2012, 2.

29 In some respects similar to the actio in rem of Anglo-Saxon matrix.
30 As in the case of military courts, or tax commissions when they proceed in order to

protect the interests of the tax authorities.
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ministrative bodies of various kinds (for example, the customs agency),
including the so-called independent administrative authorities.

Finally, it should be remembered that confiscation can also have – as
mentioned above – different degrees of coerciveness, having, depending
on the case, a mandatory or optional nature.

Although confiscation models are sometimes distinguished in light
of further and different criteria, they essentially seem to be the most
salient differential traits to be found in the multiform universe of confis-
cation. As has already been mentioned, this universe, which is gradually
and even convulsively expanding, is destined to pose difficult problems
both at national31 level and, a fortiori, at transnational level, i.e. in the
context of cooperation between States.

7. The synallagmatic relationship between the effectiveness of confisca-
tion and its conflict with constitutional principles and the ECHR

The variegated set of models of confiscation existing in Europe – of
which the main ones have been indicated above – allows, as mentioned
above, a very heavy impact to be inflicted on the assets of the perpetra-
tor, of the suspected perpetrator or of third parties not considered to be
in good faith. In fact, all types of property (money and other movable
property, credits, registered movable property, real estate, companies and
corporations, shares and quotas) can be attracted by this institution; to
the point that, in some cases, extended confiscation ends up in fact trans-
lating into something very similar to the general confiscation mentioned
at the beginning. Moreover, this latter model of confiscation has been
reintroduced, in recent times, in some European countries32.

31 See, for example, M. ROMANO, Confisca, responsabilità degli enti, reati tributari, in
Riv. it. dir. proc. pen., 2015, 1674 ff.

32 For example, in France, where it is currently provided for certain categories of
offences expressly mentioned by law. See J.-F. THONY, É. CAMOUS, Gel, saisie et confiscation
des avoirs criminels: les nouveaux outils de la loi française, in Revue internationale de droit pé-
nal, 2013, n. 1-2, 205 ff. In Italy, the general confiscation of assets imposes an administrative
sanction against associations, organizations or groups, in two cases: when there is a final con-
viction for the constitution of a secret association, pursuant to art. 3 of Law 25 January 1982,
n. 17 (in this case, the confiscation is ordered by decree of the President of the Council of
Ministers); when there is a final sentence stating that the aforesaid associations have favoured
a crime with terrorist purposes, pursuant to Art. 3, para 36, Law 15 July 2009, No. 94 (in this
case, the confiscation is ordered by decree of the Minister of the Interior). See A.M.
MAUGERI, Dalla riforma delle misure di prevenzione patrimoniali alla confisca generale dei beni
contro il terrorismo, in O. MAZZA, F. VIGANÒ (ed.), Il “pacchetto sicurezza” 2009, Torino, 2009,
425 ff.
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Certainly, the possibility for the State to discover, on the basis of dif-
ferent individual presuppositions (conviction, quasi-conviction, general
dangerousness), assets of every type whose illegal origin can only be sus-
pected, makes confiscation a particularly effective instrument. This effec-
tiveness is even greater considering that it also allows the seizure of prop-
erty belonging to third parties, provided that such property is deemed to
be available to the recipient of the confiscation order.

It is true, however, as has already been mentioned33, that the more
models of confiscation are designed to guarantee maximum functionality
with a view to combating illegality, the greater the risk that these models
will end up in conflict with the guaranteeing principles enshrined in the
Constitution, the ECHR and the EU. In particular, it is clear that if the
most “aggressive” models of confiscation were to take on the nature of
punitive sanctions, these models should be considered to be contrary to
the principles of personality34, presumption of innocence35, guilt36, pro-
portionality37. In this regard, however, the “formalist” tendency of cer-
tain national legislations is evident, aimed at denying the punitive nature
of confiscation in order to be able to shape this institution in a very ca-
sual way; just as the fairly generalised laxity with which confiscation is
examined in certain States in light of the constitutional principles is also
clear.

As for the case law of the European Court of Human Rights (EC-
tHR) on confiscation38, while being affected by the specific features of
individual cases, it is also significantly affected by the changing profiles
of this institution. The convergence of these two factors means that case
law does not give a sufficiently consistent picture as to the legitimacy or
otherwise of certain hypotheses of confiscation in light of the ECHR
principles. Thus, in some cases the Court has found the application of
confiscation to be contrary to the principle of the presumption of inno-

33 See above, sub-paragraph 1.
34 See R. DIES, Confisca e principi costituzionali, in Libro dell’anno del Diritto 2012,

www.treccani.it; G. DELLA VOLPE, La (ritenuta) legittimità costituzionale della confisca per
equivalente nei reati tributari, in Giurisprudenza penale web, 2018, 10.

35 See C.K. GRABER, Geldwäscherei, Bern 1990, 97 ff.
36 See A.M. MAUGERI, Le moderne sanzioni patrimoniali tra funzionalità e garantismo,

Milano, 2001, 755, who considers the relative confiscation “an unacceptable penalty of sus-
picion” to the extent that the crimes or behaviours have not been judicially ascertained and,
in particular, the culpability of the perpetrator in relation to such facts has not been proved.

37 See, among others, H. GRAMCKOW, Einziehung bei Drogendeliktenin den USA, Koln,
1994, 241 ff.

38 On which see M. SIMONATO, M. FERNANDEZ-BERTIER, Confiscation and fundamental
rights: the quest for a consistent European approach, in this volume.
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cence laid down in Article 6.2. ECHR39, or even to the same principle of
criminal law as in Article 7 ECHR40. Moreover, the frequent tendency to
exclude confiscation from the overall fair trial guarantees provided for in
Article 6 ECHR has led part of the doctrine to state that the Strasbourg
courts demonstrate a “considerable deference towards how states con-
struct and use asset confiscation as a means of crime control”41. Indeed,
when States do not confer a punitive nature on confiscation, the ECtHR
tends to confirm the national point of view, attributing to confiscation
the nature of a non-punitive, prevention measure. In these cases, confis-
cation does not relate to “criminal matters” and is therefore protected
only by the property right (Article 1 of the First Protocol to the ECHR),
which is also characterised by uncertain boundaries. In particular, the re-
quirement of the necessity/proportion of confiscation required to evalu-
ate the legitimacy of the interferences in the peaceful enjoyment of one’s
own assets is interpreted in a less stringent way, inasmuch as the individ-
ual States are attributed with a very wide “margin of appreciation”42. In
this way, they are allowed to apply particularly penetrating models of con-
fiscation, especially in the presence of forms of organised crime. The lat-
ter are difficult to contrast with measures fully respecting the traditional
apparatus of guarantees peculiar to sanctions “in criminal matters”.

8. The problems posed by the heterogeneity and “aggressiveness” of the
models of confiscation in judicial cooperation between EU Countries

At national level, the growing variety of models of confiscation, of-
ten co-existing within the same internal system to facilitate obtaining
assets belonging to a large sample of subjects as much as possible, un-
doubtedly strengthens the effectiveness of confiscation in the fight
against illegality. In terms of judicial cooperation between States, how-
ever, this variety actually risks (with only an apparent paradox) produc-
ing the opposite effect. In fact, the more the individual States equip

39 See, for example, judgement of 25 September 2008, Paraponiaris v. Greece; sent. 1
March 2007, Geerings v. Netherlands.

40 See, for example, judgement of 20 January 2009, Sud Fondi Srl v. Italy.
41 J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended Appro-

priation of Criminal Proceeds, Oxford-Portland, 2017, 23.
42 See F. PALAZZO, Per un ripensamento radicale del sistema di prevenzione ante delictum,

in Criminalia, 2017, 141 f. The author however refers to a judgment of the ECtHR (Grand
Chamber, June 28, 2018, G.I.E.M. and others v. Italy) that considered confiscation to be a
“criminal matter” and stated the disproportion of this measure on the basis of its mandatory
nature, which would prevent it from adapting to the actual gravity of the fact.
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themselves to launch new types of confiscation in order to respond to the
challenges of widespread and globalised illegality, the greater the risk of
the mechanisms of trans-national confiscation getting stuck, thus com-
promising the very effectiveness of the confiscation.

In a nutshell, the obstacles to judicial cooperation on confiscation
arise mainly from the mutual heterogeneity of the relevant models used
in the issuing and executing States. This heterogeneity is often related to
the different development from one State to another of the constitutional
principles/rights relevant in the criminal field and, more generally, in the
field of sanctions.

In fact, it may happen that the executing State does not possess the
model of confiscation (for example, general confiscation, or prevention
confiscation) in relation to which its cooperation is requested. It may also
happen that the same model is considered a sanction in one State, a se-
curity measure in a second State and a prevention measure in a third
State. It may also happen that the same model of confiscation (for exam-
ple, extended confiscation) is supported by very different levels of evi-
dence from one State to another, regardless of how it is qualified. The ex-
amples could go on43.

However, given the well-known interference between the (concep-
tually distinct) mechanisms of harmonisation and mutual recognition, a
lack of inter-state harmonisation of confiscation and freezing models may
constitute an obstacle to mutual recognition. This obstacle is even
greater considering that the most modern and “aggressive” models of
confiscation are often at the limits of constitutional legitimacy already
within the very countries in which they were conceived. In relation to
these models, the level of constitutional tolerance of EU countries called
upon to cooperate in confiscation activities may also be lower than that
of the issuing State.

9. Sources of international and European law on confiscation

This overall state of affairs explains the proliferation, since the
1960s, of a whole series of instruments of international and European
law designed to encourage States to use certain models of confiscation
that have become established over time, to harmonise national rules on
confiscation and to facilitate cooperation on the subject between the
national judicial and administrative bodies of the various States.

43 See, in particular, V. WEIER, Mutual Recognition of Confiscation Orders and National
Differences, in this volume.
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In this respect, a number of international soft law instruments have
been launched with a wealth of recommendations and guidelines. The
common denominator of these instruments is to facilitate the fight
against transnational organised crime through the use of confiscation
mechanisms able to effectively target illicit proceeds and their substi-
tutes. In addition, and above all, conventions have been adopted by the
United Nations and, at European level, by the Council of Europe; as well
as numerous and varied sources of EU hard law legislation.

In particular, as far as the United Nations is concerned, the Conven-
tion against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of
1988 should be remembered, in which the complex subject of coopera-
tion in matters of direct confiscation and confiscation by equivalent is
dealt with. The issue was then taken up by the United Nations Conven-
tion against Transnational Organized Crime of 2000, which also ad-
dressed the issue of the return of property to the requesting state, in or-
der to compensate the victims of the crime or meet the claims of the
rightful owners.

As for the instruments of the Council of Europe, the Convention on
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime
of 1990 should be noted. It addresses the issue of refusal to cooperate,
specifying the cases in which such refusal is lawful, first of all the case in
which “the requested measure would be contrary to the fundamental
principles of the legal system of the requested Party” (Article 18(a)).

Finally, particular attention should be paid here to the Union’s bind-
ing regulatory sources opened by the Joint Action 98/699/JHA44 on
judicial cooperation. This is a legislative text which aims essentially to
ensure that requests from other Member States for the freezing and con-
fiscation of instruments and the proceeds of crime are given the same at-
tention as similar measures taken in national procedures. This Joint Ac-
tion was followed by: Framework Decision 2001/500/JHA45, which, with
a view to inter-state harmonisation, enshrined in Article 2(1)(a) and (b)
of Directive 2001/500/JHA, provides for the establishment of a common
framework for the implementation of Community law. The Framework
Decision 2003/577/JHA46 of judicial cooperation, which extended to the

44 Joint Action 98/699/JHA of 3 December 1998 on money laundering, the identifica-
tion, tracing, freezing, seizing andconfiscation of instrumentalities and the proceeds from crime.

45 Framework Decision 2001/500/JHA of the Council of 26 June 2001, on money laun-
dering, the identification, tracing, freezing, seizing and confiscation of instrumentalities and the
proceeds of crime.

46 Framework Decision 2003/577/JHA of the Council of 22 July 2003, on the execution
in the European Union of orders freezing property or evidence.
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freezing and confiscation (except for the reasons for refusal or postpone-
ment specified therein) the principle of mutual recognition which, in
1999, the European Council had elevated to the cornerstone of Euro-
pean47 judicial cooperation; Framework Decision 2005/212/JHA48 on
harmonisation, which obliges Member States to introduce extended con-
fiscation into their legal systems for a precise list of offences; Framework
Decision 2006/783/JHA49, which regulates the principle of mutual
recognition in relation to direct confiscation orders, both equivalent and
extensive (while allowing, in a wide range of cases, the requested State to
refuse to execute many of these orders).

With the end of the pillar system of the European Union following
the Lisbon Treaty of 2007-2009, EU legislation has changed its appear-
ance. However, as suggested by important EU documents containing
guidelines for the development of a genuine European criminal policy50,
they have continued to be interested in freezing and confiscation in or-
der to combat transnational crime. With this in mind, Directive of har-
monisation 2014/42/EU51 and Regulation (EU) 2018/180552 on judicial
cooperation were adopted.

The Directive in question ‘aims to amend and expand the provisions
of Framework Decisions 2001/500/JHA and 2005/212/JHA’53. To this
end, it contains minimum harmonisation rules aimed at ensuring that
Member States provide for the applicability of freezing and direct con-
fiscation for a wide range of offences, in equivalent and extensive terms.
In addition to these models of confiscation, the Directive complements

47 Cfr. Tampere European Council 15 e 16 October 1999 - Presidency Conclusions, par.
33, in http://www.europarl.europa.eu/summits/tam_it.htm.

48 Framework Decision 2005/212/JHA of the Council of 24 February 2005, on Confis-
cation of Crime-Related Proceeds, Instrumentalities and Property.

49 Framework Decision 2006/783/JHA of the Council of 6 October 2006, on the appli-
cation of the principle of mutual recognition to confiscation orders.

50 See, in particular, EUROPEAN COMMISSION, Communication From the Commission to
the European Parliament, the Council, the European Economic and Social Committee and
the Committee of the Regions, Towards an EU Criminal Policy: Ensuring the effective imple-
mentation of EU policies through criminal law, Brussells, 20 September 2011, COM(2011)
573 def., 9; see also COMMISSIONE OF THE EUROPEAN COMMUNITIES, Communication From the
Commission to the European Parliament and the Council - Proceeds of organised crime. En-
suring that “crime does not pay”, Brussells, 20 November 2008, COM(2008) 766 def.

51 Directive 2014/42/EU of the European Parliament and the Council of 3 April 2014,
on the freezing and confiscation of instrumentalities and proceeds of crime in the European
Union.

52 Regulation (EU) 2018/1805 of the European Parliament and the Council of 14 No-
vember 2018, on the mutual recognition of freezing orders and confiscation orders.

53 Thus, verbatim, recital 9 of the Directive.
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direct and equivalent confiscation against third parties not in good faith;
and also (only in relation to specific and circumscribed hypotheses) con-
fiscation without conviction, obliging Member States to ensure proper
management of frozen/confiscated assets and to collect and maintain
comprehensive statistical data on these assets and related measures.

Finally, the aforementioned Regulation (which replaces Framework
Decisions 2003/577 and 2006/783, and which will apply from 19 De-
cember 2020) deals with measures relating to all freezing and confisca-
tion cases provided for in the context of criminal proceedings54. In rela-
tion to these hypotheses, for thirty-two figures of crime, mutual recogni-
tion is freed from the constraint of double criminality. This will lead to
the strengthening of judicial cooperation in this area, with a view to clar-
ifying the procedures for transmitting, transposing and implementing the
measures relating to the above-mentioned instruments. Member States
can now only avoid such cooperation in light of the grounds for refusal
and postponement of enforcement which are exhaustively laid down in
the Regulation55. Among these reasons, the one relating to the existence,
in exceptional situations, of “substantial grounds to believe, on the basis
of specific and objective evidence, that the execution of the freezing or-
der would, in the particular circumstances of the case, entail a manifest
breach of a relevant fundamental right as set out in the Charter, in par-
ticular the right to an effective remedy, the right to a fair trial or the right
of defence”56 stands out.

It is known that in the area of judicial cooperation in criminal mat-
ters, the European Union has so far used the Regulations in an extraor-
dinary way. The fact that one of the two Regulations adopted so far on
this subject57 specifically concerns freezing and confiscation therefore
highlights the importance attached to these institutions in the fight
against crime within the “Area of freedom, security and justice”. This im-
portance is also confirmed by the reading of other EU regulatory
sources. These sources are intended, for example, to improve the effi-
ciency of the Member States’ authorities responsible for tracing confisca-

54 And therefore also to the hypothesis of extended confiscation, third party confisca-
tion and non-conviction based confiscation.

55 Articles 8 and 19.
56 Art. 8, point (f). Among the fundamental rights at risk of infringement, this rule un-

derlines “in particular the right to an effective remedy, the right to a fair trial or the right of
defence”.

57 As known, the other is Regulation (EU) 2017/1939 of the Council, of 12 October
2017, implementing enhanced cooperation on the establishment of the European Public Prose-
cutor’s Office (‘the EPPO’).
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ble assets58; or to require Member States to adopt “the necessary mea-
sures to enable the freezing and confiscation of instrumentalities and
proceeds [also] from the criminal offences” which harm the financial in-
terests of the Union.

10. The current limits of EU confiscation legislation

The legislative texts introduced by the European Union on freezing
and confiscation create, in principle, stricter constraints on judicial co-
operation on the part of the Member States than those found at interna-
tional level59, not least because the former are based on the principle of
mutual recognition.

Nevertheless, for a number of reasons, the results obtained so far by
these texts cannot be considered fully satisfactory. In this respect, it
should first be recalled that most of the texts in question were adopted
under the third pillar of the European Union, which produced EU
sources in criminal matters from 1992 to 2009. These texts are therefore
mainly intergovernmental in nature, so that – at least until the end of the
five-year transitional regime provided for by the Treaty of Lisbon – they
were binding on the Member States only at a theoretical level and not
also at a practical level. In fact, their failure or inadequate transposition
could only be established in certain cases and in any event could not be
sanctioned by the Court of Justice, thus constituting an obligation of a
more political than legal nature60. This situation did not, therefore, en-
courage the Member States to comply fully and promptly with the texts

58 See Council Decision 2007/845/JHA of the Council of 6 December 2007, concerning
cooperation between Asset Recovery Offices of the Member States in the field of tracing and
identification of proceeds from, or other property related to, crime.

59 On this point, see M.L. CESONI, La construction supranationale de la lutte contre le
blanchiment, in M.L. CESONI (ed.), La lutte contre le blanchiment en droit belge, suisse,
français, italien et international, Bruxelles, 2013, 21 ff.

60 More specifically, as for Joint Actions and Framework Decisions in relation to
infringement proceedings against Member States that failed to comply with their obligations
to implement EU law, the jurisdiction of the Court of Justice existed only if the dispute arose
between two Member States (and not between the Commission and a Member State). It
follows that, in the event of failure to implement, as well as in the event of delay or incorrect
implementation of a Framework Decision, the Commission did not have the legal instru-
ments to induce the defaulting State to recognise the binding nature of the Framework Deci-
sion, as enshrined in Article 34(2)(b) of the Treaty. EU. Moreover, even in case of infringe-
ment procedure between two Member States, no sanctions were applicable to the defaulting
State, unlike what was provided for in Article 228.2 of the Tr. EC in relation to first pillar
instruments.

XXVPRESENTATION



in question. In fact, the Commission’s reports on the state of transposi-
tion of these Framework Decisions61 did not fail to complain that many
Member States had not transposed these instruments by the scheduled
date, or at least had not fully complied with them. Indeed, to date there
are EU countries that have not implemented all these instruments.

A further limit found in the third pillar legislative acts referred to
above was the lack of harmonisation of the models of confiscation pro-
vided for therein. In fact, in the Joint Action 98/699/JHA and in the
Framework Decision 2001/500/JHA (which replaced that Joint Action),
the obligation on the Member States to provide in their national legisla-
tion for ordinary and value confiscation was enshrined by a mere refer-
ence to Article 2 of the aforementioned Convention on Laundering,
Search, Seizure and Confiscation of the Proceeds from Crime62. In essence,
therefore, very little was added to what was laid down in the Convention
in question63.

As regards the inter-state approximation obligations laid down in
Framework Decision 2005/212/JHA, informal meetings of experts or-
ganised by the Commission and contacts with the authorities of the
Member States showed that these obligations were at least partly frus-
trated by the lack of clarity of certain rules contained in this Framework
Decision64. In addition, the harmonising effect of the obligation to intro-

61 Report on Framework Decision 2005/212/JHA, COM(2007)805; Report on Frame-
work Decision 2003/577/JHA, COM(2008)885; Report on Framework Decision 2006/
783/JHA, COM(2010)428; Report on Decision 2007/845/JHA, COM(2011)176; Communi-
cation From the Commission to the European Parliament and the Council - Proceeds of
organised crime. Ensuring that “crime does not pay”, COM(2008)766.

62 See, above, sub nt. 9.
63 In must be reminded that art. 1 of the abovementioned Framework Decision

2001/500/JHA established: “In order to enhance action against organised crime, Member
States shall take the necessary steps not to make or uphold reservations in respect of the fol-
lowing articles of the 1990 Convention: (a) Article 2, in so far as the offence is punishable by
deprivation of liberty or a detention order for a maximum of more than one year. However,
Member States may uphold reservations on Article 2 of the 1990 Convention in respect of the
confiscation of the proceeds from tax offences for the sole purpose of their being able to con-
fiscate such proceeds, both nationally and through international cooperation, under national,
Community and international tax-debt recovery legislation; (b) Article 6, in so far as serious
offences are concerned. Such offences shall in any event include offences which are punish-
able by deprivation of liberty or a detention order for a maximum of more than one year or,
as regards those States which have a minimum threshold for offences in their legal system, of-
fences punishable by deprivation of liberty or a detention order for a minimum of more than
six months”.

64 See COMMISSION OF THE EUROPEAN COMMUNITIES, Communication from the Commis-
sion to the European Parliament and the Council - Proceeds of organised crime. Ensure that
“crime does not pay”, cit., 5.
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duce extended65 confiscation for certain offences66 was largely frustrated
for two different reasons. Firstly, because the Framework Decision iden-
tified three different models of this type of confiscation. Secondly, be-
cause the same Framework Decision allowed Member States both to
choose which of these models to adopt and to introduce additional mod-
els of extended confiscation if they were even more efficient. These con-
cessions, while perhaps improving the efficiency of national confiscation,
undoubtedly jeopardised the establishment at European level of uniform
rules on extended confiscation, which would probably have made it eas-
ier to combat organised crime.

In turn, the overall inadequacy of the inter-state approximation con-
straints of the abovementioned confiscation models had ended up com-
promising cooperation between EU countries in this area, as regulated
by the abovementioned Framework Decisions 2003/577/JHA and
2006/783/JHA. Moreover, this last Framework Decision neglects any
special models of confiscation different from the extended one and, as al-
ready mentioned, allows very wide-reaching grounds for refusal. Al-
though, indeed, this extent is at least partly justified by the halo of mis-
trust regarding the ability of the most aggressive forms of confiscation to
respect the fundamental rights of the accused and, a fortiori, of the sus-
pect and of third parties.

The overall framework outlined so far, which in some respects fell
short of the expectations set out in the above-mentioned instruments,
has not been significantly improved, even as a result of the late entry into
force of67 the Second Protocol to the PFI Convention68. In the fight
against fraud, money laundering is proving to have a strong focus on
confiscation69. The same applies following the entry into force of Frame-
work Decision 2008/978/JHA70, which aims to regulate the steps follow-

65 According to Article 3 of the Framework Decision: “total or partial confiscation of
assets held by a convicted person”.

66 Namely for certain offences committed in the context of a criminal organisation as
defined in Joint Action 98/733/JHA (see, amplius, Art. 3a of the Framework Decision); and
for certain offences covered by the Framework Decision 2002/474/JHA on combating ter-
rorism (see, amplius, Art. 3b).

67 May 19, 2009.
68 Second Protocol, of 19 June 1997, of the Convention on the protection of the Euro-

pean Communities’ financial interests, adopted under art. K.3 on the Treaty of the European
Union.

69 See Article 5 of the Second Protocol.
70 Framework Decision 2008/978/JHA of the Council of 18 December 2008, on the

European evidence warrant for the purpose of obtaining objects, documents and data for use in
proceedings in criminal matters.
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ing the attachment orders adopted pursuant to Framework Decision
2003/577/JHA.

No one questions the undoubted potential in the fight against illegal
profit linked to the multiple models of confiscation introduced on a Eu-
ropean scale and the related cooperation mechanisms provided for by
EU sources. However, the above helps to explain why the freezing and
confiscation of assets of illegal origin located abroad encounters obvious
difficulties, which undoubtedly go beyond the (already considerable)
ones related to the domestic enforcement of measures in this area. These
difficulties are indirectly testified, moreover, by the small amount of gen-
eral statistical data that can be found on a global scale, which in some
way clashes with the current general tendency to resort to confiscation in
the most diverse illegal contexts71. Suffice it to say that, in view of the
minimal amount of proceeds from the illegal economy at EU level of
around EUR 110 billion per year72, less than 2% of these proceeds are
frozen and less than 1% are definitively confiscated73. These data are, as
mentioned, very general. Moreover, they are variously conditioned by a
plurality of heterogeneous factors, ranging from the so-called “black fig-
ure” to the attitude of concealment of the assets to be confiscated.

The fact remains that the figures given here, however incomplete
and somewhat misleading they may be, show the very high rate of inef-
fectiveness of freezing and confiscation. This rate increases greatly in
cases where the assets in question have been allocated abroad, perhaps
following a tortuous path that makes them temporarily pass through
countries other than that of their final destination, hindering their trace-
ability74. But this ineffectiveness might even get worse because of the

71 See, V. MANES. L’ultimo imperativo della politica criminale: “nullum crimen sine con-
fiscatione”, in Riv. it. dir. proc. pen., 2015, n. 3, 1259 ff.

72 See From illegal markets to legitimate businesses: the portfolio of organised crime in
Europe - Final report of Project OCP Organised Crime Portfolio, in www.transcrime.it/ocport-
folio/materials/, 2015, 9 ff. and 48. Moreover, this statistic does not take into account the pro-
ceeds of other important illegal acts such as usury, extortion, gambling or tax evasion and it
is thus the result of approximation. In addition, further approximation derives from the
absence of an accurate catalogue of confiscation orders pronounced.

73 Statistics published by Europol (Does Crime still pay? Criminal Asset in the EU, in
www.europol.europa.eu, 2016, 4 ff.) quantify the proceeds of crime seized at around 1.8%
and the proceeds definitively confiscated at around 0.9%. Also in this case, as stated in the
previous nt., the data is extremely approximate. In fact, it derives from the elaboration of na-
tional information relating to national surveys, which are processed on the ground of criteria
that differ from one Member State to another. For example, reports from some Member
States did not include confiscation orders issued in the context of non-criminal proceedings.

74 One may think of the case in which the assets leave the country where they had been
illegally obtained to transit through a State where they are recycled; then, they are reused in
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possibility for the requested State not to follow up the orders of seizure
and confiscation adopted by another EU Country.

11. The research “Improving cooperation between EU Member States in
confiscation procedures” and the investigation method

The research the results of which are presented here was conceived
at a particularly turbulent time in the process of “Europeanising” freez-
ing and confiscation. The deadline for the transposition of Directive
2014/42/EU75 of harmonisation was near and there was already talk of
the proposal for what was to become of Regulation (EU)2018/180576. In
the meantime, the assessments, and possible suggestions, that the Euro-
pean Commission was to provide regarding the rules on freezing and
confiscation in force in the various Member States77 were due to be pub-
lished. In the meantime, although in a general context characterised by
insufficiency of available data, awareness of the difficult problems posed
by the most modern and invasive models of confiscation, especially in the
context of judicial cooperation, has progressively increased. These prob-
lems, if not solved, risk undermining the undisputed potential of freezing
and confiscation in the fight against organised crime.

During the implementation of the research project, it appeared that
these problems derived from a plurality of factors, among which, it is
worth noting: the differences that can be found from one State to an-
other in relation to the models of freezing and confiscation provided for;

another country and finally allocated in another State. The use of sophisticated expedients,
aimed at separating the physical transfer of the asset from the related financial movements,
make these steps further complicated.

75 Originally fixed on the 4 October 2015, the deadline has later been postponed to the
4 October 2016 by the Corrigendum to Directive 2014/42/EU of the European Parliament
and the Council, of 3 April 2014, on the freezing and confiscation of instrumentalities and
proceeds of crime in the European Union.

76 The aforementioned proposal was submitted on 21 December 2016. On this pro-
posal, see A.M. MAUGERI, Prime osservazioni sulla nuova “proposta di regolamento del parla-
mento europeo e del consiglio relativo al riconoscimento reciproco dei provvedimenti di conge-
lamento e di confisca”, in Dir. pen. cont. - Riv. trim., 2017, n. 2, 231 ff. The above-mentioned
proposal was amended in December 2017. Compared to the original version, the measures
subject to mutual recognition are no longer those issued in a criminal proceeding, but those
taken in a “proceeding concerning criminal matters”. As for the other aspects, Regulation
(EU) 2018/1805 has remained substantially unchanged from the initial proposal.

77 Under Article 13 of the 2014 Directive, these assessments and proposals were to be
set out in a report to be submitted to the European Parliament and the Council by 4 October
2018. However, this deadline has not been met and the report has not yet been submitted.
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the deficiencies of the national bodies entrusted with the identification
and recovery of assets resulting from illegality, the management of the
frozen assets and the finalisation of the confiscated assets; the dubious
constitutional78 and conventional79 legitimacy of certain national mecha-
nisms of freezing and confiscation.

These problems were the starting point for the identification of the
fundamental areas of investigation of our research project. In this regard,
all aspects of freezing and confiscation relevant from a comparative and
supranational perspective were examined. However, more attention was
paid to those where there is greater room for improvement and where a
greater effort of research and reflection is therefore required. Particular
attention has been paid to the areas of judicial cooperation in the field of
confiscation and the management of frozen and confiscated assets. With
regard to the first area, the aim was to verify the situation in the various
Member States of the European Union on the eve of the entry into force
of Regulation 2018/1805, so as to identify, if possible, the national speci-
ficities that could hinder the achievement of the objectives that the latter
sets. As for the second area, it seemed from the outset to be the one most
overlooked by European Union regulatory sources and, at the same time,
the one which may be difficult to implement80. With regard to the latter,
a process of horizontal harmonisation, also pursued through the ex-
change of good practices between the various member States, is there-
fore more appropriate than ever.

The six national units that took part in the project81 concentrated on
problems of a more strictly legal nature, as already mentioned, made par-

78 See, limited to Italy, Corte cost., judgments 2010, n. 196; 2018, n. 223; 2019, n. 24;
2019, n. 26; 2019, n. 112, cit.

79 In particular, before the research project was presented, in the Varvara and Sud
Fondi cases the ECtHR had found that certain forms of confiscation permitted in Italy were
unlawful and had set limits on the application of this legal instrument, which could not be
ignored in the light of judicial cooperation.

80 At the UN level, this is also the viewpoint taken by the OPEN-ENDED INTERGOVERN-
MENTAL WORKING GROUP ON ASSET RECOVERY, Study prepared by the Secretariat on effective
management and disposal of seized and confiscated assets, cit. In this study it is pointed out
that, in the context of the United Nations Convention against Corruption, particular problems
arise from the implementation of Article 31 concerning the “Freezing, seizure and confisca-
tion” of the proceeds of the crimes established by the aforementioned Convention, of prop-
erty equivalent to them and of property used in the context of these crimes. In this study, it
is also stressed that, with respect to these problems, the most important is that relating to the
management and disposal of frozen, seized or confiscated assets (p. 4).

81 University of Ferrara, Coordinator (Italy); Université Saint-Louis - Brussels ASBL
(Belgium); ARPE - Association de Recherches Pénales Européennes (France); Rheinische
Friedrich-Wilhelms - Universitat Bonn (Germany); Universiteit Utrecht (Netherland); Uni-
versitatea Babes Bolyai - Cluji Napoca (Romania).
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ticularly difficult by a variegated, changing and rather cumbersome reg-
ulatory and jurisprudential framework, which is therefore difficult to
master.

An attempt was made to obtain an overview as faithful and up-to-
date as possible of the freezing and confiscation mechanisms provided for
by each of the legal systems of the six EU countries involved in the re-
search, in order to assess their compatibility with the relevant EU sources,
with the ECHR rights as developed by the ECHR Court, as well as with
the parallel mechanisms and rights of the other countries in question.

The research focused on a comparative survey carried out on a ver-
tical and horizontal plane. As far as the vertical plane is concerned, the
research was directed towards verifying compliance with supranational
sources in the matter of freezing and confiscation by the national systems
on the subject. As far as the horizontal plane is concerned, the aim was
to identify the moments of convergence and divergence within the part-
ner States in relation to these institutions. The ultimate aim of this com-
prehensive comparative survey was to facilitate the elimination of the
most problematic aspects of national laws and practices, at the same time
highlighting the best solutions adopted so far and suggesting, where ap-
propriate, reforms and interventions to facilitate judicial cooperation in
this difficult field.

12. The work plan

With a view to rationalising the work, it was decided to split the re-
search into three phases. The first phase was essentially aimed at
analysing the main issues raised from a European perspective by confis-
cation in its various forms. The second phase was aimed at examining in
detail the different profiles assumed by freezing and confiscation in part-
ner countries. The third phase was aimed at examining the points of con-
vergence and divergence found in the laws of these countries in relation
to the aforementioned profiles of the institutions in question.

More specifically, four works were developed in the first phase of
the research.

The first is an examination of the ECtHR case law on confiscation. It
intends to underline recent developments in this jurisprudence as well as
its possible further developments, especially as regards the recognition or
otherwise of the criminal nature of the different models of confiscation82.

82 M. SIMONATO, M. FERNANDEZ-BERTIER, Confiscation and fundamental rights: the quest
for a consistent European approach, in this volume.
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The second is an investigation into non-conviction-based confisca-
tion in the different configurations attributed thereto and the associated
risks of violation of the presumption of innocence and property rights83.

The third focuses on extended and third-party confiscation, paying
particular attention to the need to design both models in such a way as
to respect fundamental rights84.

The fourth examines the differences between the confiscation sys-
tems of the Member States, as well as the characteristics and limits of the
mutual recognition mechanisms provided for in EU85 sources.

The second phase of the research was dedicated to the drafting of
national reports, which set out in detail how freezing and confiscation
are regulated in the six EU countries involved in this research. These na-
tional reports were to be structured in such a way as to facilitate the com-
parison of the relevant freezing and confiscation regimes. To this end,
taking into account the great differences existing in the matter between
the above-mentioned Countries, it was decided to draw up a question-
naire divided into four sections, concerning respectively: the substantial
aspects of the different models of confiscation, the procedural aspects of
freezing and confiscation, the mechanisms of the mutual recognition of
freezing and confiscation orders, the mechanisms of management and
disposal of frozen and confiscated assets. Each section was in turn di-
vided into paragraphs and subparagraphs. The latter each contained one
or more questions designed to allow an orderly review of all relevant is-
sues.

Each national report shall be drawn up in such a way as to provide
timely answers to the questions raised in the questionnaire. In turn, the
answers provided by each national research group contribute to the cre-
ation of an essential database in order to be able to focus on emerging
problems in judicial cooperation.

Finally, in the third phase of the research, six studies were drawn up
to make a horizontal comparison between the legal systems of the part-
ner countries.

The first provides an overview of the models of confiscation in the
Member States, distinguishing between direct confiscation, extended
confiscation, non-conviction-based confiscation and third-party confisca-

83 C. GRANDI, Non-conviction based confiscation in the EU legal framework in this
volume.

84 D. NITU, Extended and third party confiscation in the EU, in this volume.
85 V. WEYER, Mutual recognition of confiscation orders and national differences, in this

volume.
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tion, specifying the specific features of each of them within the individ-
ual national systems considered86.

The second compares the procedural regulations of freezing in the
partner Countries, underlining both the progressive convergence and the
persistent divergences between the national systems87.

The third examines the national procedural disciplines of confisca-
tion. This examination underlines the great differences that exist in this
regard between the six countries considered, not significantly softened
by the launch of the relevant European standards of harmonisation88.

The fourth examines how the partner countries have implemented
the mutual recognition provisions of the Framework Decisions 2003/
577/JHA and 2006/783/JHA. It also sets out the innovations resulting
from Regulation (EU) 2018/1805, which will be in force from December
202089.

The fifth analyses both the national regulations implementing Di-
rective 2014/42/EU on the management and disposal of frozen assets,
and the regulations dictated in this regard by Regulation (EU) 2018/
180590.

The sixth investigates the evolution of national rules on the destina-
tion and administration of confiscated assets, with particular attention to
those – not adequately harmonised on a European scale – relating to the
destination and administration of assets allocated abroad91.

86 D. MOROŞAN, F. STRETEANU, D. NIŢU, Horizontal conclusions, in this volume.
87 O. CAHN, J. TRICOT, Procedural Aspects of Freezing in Europe, in this volume.
88 W.S. DE ZANGER, Procedural aspects of confiscation, in this volume.
89 V. WEIER, Horizontal Analysis on Mutual Recognition, in this volume.
90 T. SLINGENEYER, Horizontal report management freezing, in this volume.
91 S. BOLIS, The destination and administration of confiscated assets: a fragmented

picture, in this volume.
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SECTION I

THE EUROPEAN FRAMEWORK





MICHELE SIMONATO - MICHAËL FERNANDEZ-BERTIER

CONFISCATION AND FUNDAMENTAL RIGHTS: 
THE QUEST FOR A CONSISTENT EUROPEAN APPROACH

SUMMARY: 1. Introduction. – 2. The development of modern confiscation models for the
sake of efficiency. – 3. Common EU concepts of confiscation (and its limits). –
4. The key question: confiscation as a criminal sanction? – 5. Confiscation as some-
thing else than a criminal sanction. – 6. Conclusions.

1. Introduction

In the past decades, various countries have introduced new forms of
confiscation. Many have done so to comply with obligations under inter-
national and EU law, which are increasingly urging the development of
strategies and tools aimed at depriving criminals of their illicit gain. The
benefits of fighting ‘dirty money’ have been widely emphasized and
nowadays confiscation is becoming one of the main objectives when
dealing with organised crime and other serious offences – including but
not limited to drug trafficking, corruption and money laundering1.

Confiscation is part of the larger asset recovery strategy, which is
constituted of distinct yet correlated phases including the financial inves-
tigation, detection and tracing of illicit property; the provisional freezing
or seizure of (presumed) criminal property and their management; the
permanent confiscation (or forfeiture) of the assets; and the recovery and
re-use of the confiscated property.

The rationale for (modern) confiscation rests on several premises:
criminals are motivated by profits and we should hit them where it hurts;
significant proceeds may derive from crime and are therefore available

1 G. STESSENS, Money Laundering. A New International Enforcement Model (Cambridge
University Press, 2000); J. VERVAELE, ‘Economic Crimes and Money Laundering: A New
Paradigm for the Criminal Justice System?’, in B. UNGER and D. VAN DER LINDE (eds.),
Research Handbook on Money Laundering (Edward Elgar, 2013) 379; V. MANES, ‘L’ultimo im-
perativo della politica criminale: nullum crimen sine confiscatione’ (2015) Riv. it. dir. proc.
pen., 1259; M. FERNANDEZ-BERTIER, ‘The Confiscation and Recovery of Criminal Property: a
European Union State of the Art’ (2016) 17 ERA Forum 323.



for recovery; criminals should be prevented from using their resources to
finance or commit crime; and traditional forms of law enforcement are
not effective especially within the scope of acquisitive crime.

With this in mind, several functions of confiscation can be high-
lighted, which are often overlapping: retribution, for most legal systems
have established confiscation as a form of criminal penalty; deterrence
(general and specific) to further reduce or at least control crime; remedi-
ation through restoring the status quo ante by disgorging illicit property;
and restitution to compensate victims.

Initially, the confiscation of criminal property was implemented
globally through the traditional proceedings of ‘criminal confiscation’
(standard confiscation), which allow for the deprivation of the illicit gains
of an offender after their criminal conviction for a specific (set of)
crime(s). This ‘conviction-based’ form of confiscation is ordered by a
court of law, as part of the offender’s sentence, against the property that
is proven to be connected to the offences they were found guilty for. Yet,
standard confiscation rapidly proved to be insufficient, not to say ineffi-
cient. Beyond the quintessential question of the prosecutorial culture to-
wards the confiscation of criminal property, the true limits of the tradi-
tional concept of (conviction-based) confiscation come from factors such
as the difficulty to first secure the criminal conviction of an offender, the
necessity to prove the nexus between the property subject to confiscation
and the offence they were convicted for, and the evident budgetary and
time constraints that relate to investigating and prosecuting criminal
cases – all hindering the success of state authorities in depriving crimi-
nals from their ill-gotten gains.

Against that background, estimates have shown that crime does in-
deed pay, and quite well so: overall, the black economy (i.e. the illicit
gains made by criminals) would amount to around 3.6% of the gross
world product, and less than 1% of the money laundered globally –
probably around 0.2% – would be effectively seized2. From an EU per-
spective, it is estimated that illicit markets would generate EUR 110 bil-
lion annually, i.e. 0.9% of the gross European product3. Only 2.2% of
unlawful proceeds would be seized and only 1.1% would be effectively
confiscated in the EU4.

2 United Nations Office against Drugs and Crime, Estimating illicit financial flows
resulting from drug trafficking and other transnational organized crimes, Research report,
Vienna (October 2011) 5 and 7.

3 E.U. SAVONA, M. RICCARDI, From illegal markets to legitimate businesses: the portfolio
of organised crime in Europe, Trento, Transcrime (2015).

4 Europol, Does crime still pay? Criminal Asset Recovery in the EU. Survey of statistical
information 2010-2014 (2016) 4.
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2. The development of modern confiscation models for the sake of effi-
ciency

Over the time, and facing the aforementioned constraints and set-
backs, European legislators have developed new forms of confiscation –
supposedly more effective/efficient5. Two specific trends can be high-
lighted in this respect, which consist in the expansion of the scope and
reach of post-conviction powers of confiscation (through the use of pre-
sumptions) coupled with an increased interest for the development of
non-conviction-based models of confiscation. Yet, even more far-reach-
ing models of asset recovery devices seem to have already emerged for
the sake of efficiency.

Compared with a traditional concept of confiscation, whereby the
deprivation of property (i.e. the instrumentalities6 and proceeds7 of
crime) follows a conviction for a specific crime, the new forms of confis-
cation provide for a loosened link between offences and confiscated pro-
ceeds. Assets may be confiscated even if they are not property of the
crime for which the offender has been convicted (extended confiscation),
if they belong to persons other than the offender (third party confisca-
tion), or if they are the proceeds of an offence for which there has been
no conviction at trial (non-conviction based confiscation).

Extended confiscation has been one of the fastest developing new
forms of deprivation with a view to alleviating the recovery of illicit prop-
erty. It is generally understood as the deprivation of the ‘unjustified
property’ of an offender. The term ‘extended’ relates to property other
than directly connected to the crime the person was convicted for, prop-
erty that goes beyond the direct proceeds of crime. Extended confisca-
tion ordinarily follows the prior criminal conviction of a defendant for
specific crimes, i.e. being a post-conviction form of confiscation. It gen-
erally relies on (rebuttable) presumptions of unlawful origin of the de-
fendant’s property, which may derive from a disproportion between their
lawful income and their actual economic resources. It is then the task of
the property owner to rebut the statutory assertions to avoid confisca-
tion. The mechanism thus entails a reversal, or at least a sharing, of the

5 For a history of confiscation, see M. FERNANDEZ-BERTIER, ‘The history of confiscation
laws: from the Book of Exodus to the war on white-collar crime’, in K. LIGETI, M. SIMONATO

(eds.), Chasing Criminal Money: Challenges and Perspectives on Asset Recovery in the EU
(Hart Publishing, 2017) 53-75.

6 Ie the property used or intended to be used in any manner for the commission of a
criminal offence

7 Ie any economic advantage derived directly or indirectly from an offence.
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burden of proof between the prosecution and the individual8. Extended
confiscation is a quite practical concept for enforcement purposes when
it comes to prosecuting serious and organised crime offences – which
rarely consist in a ‘one shot’ activity. Being able to rely on the presump-
tion that the property of a convicted person derives from related (yet un-
proven) offences alleviates the associated investigatory and burden of
proof hurdles. As often pointed out by the supporters of extended con-
fiscation, it is easier for a convicted offender to prove the licit origin of
their property than for the prosecution to prove their unlawful character.
Conversely, it is also easier for the prosecution to successfully claim con-
fiscation through ‘watering down some of the traditional criminal proce-
dural safeguards’9. Extended confiscation does facilitate the task of law
enforcement authorities in proving the illicit character of the assets
through less rigorous judicial procedures than the standard conviction-
based confiscation approach. Extended confiscation is now an estab-
lished feature of EU confiscation law and of all Member states’ domestic
confiscation regime (see below 3).

Non-conviction-based confiscation allows for the deprivation of
tainted assets irrespective of any prior criminal conviction (i.e. of the
property owner/holder). Hence, the targeting of the assets may operate
at a very early stage of the investigations. This form of confiscation of
criminal property allows the authorities to quiet title to criminal prop-
erty. The main justifications for modern forms of non-conviction-based
confiscation rely on the preventive and remedial functions of confisca-
tion: to prevent property from being used for the commission of further
unlawful activities (as the instrumentalities of crime), and/or to restore
the status quo ante on basis of the unjust enrichment theory and the idea
that the offender has no right whatsoever to ill-gotten gains (ie the pro-
ceeds of crime). One of the main interests for non-conviction-based con-
fiscation, from a law enforcement perspective, is the absence of require-
ment of a prior conviction before initiating confiscation proceedings: the
property is (somewhat) dissociated from its owner and confiscation is not
conditional upon prior liability of any offender. Confiscation can there-
fore be ordered within the course of less rigorous judicial procedures

8 J. BOUCHT, ‘Extended confiscation and the proposed directive on freezing and confis-
cation of criminal proceeds in the EU: on striking a balance between efficiency, fairness and
legal certainty’, Eur. J. Crime Crim. Law Crim. Justice 21, 127-162 (2013), 129; G. TURONE,
Legal frameworks and investigative tools for combating organized transnational crime in the
Italian experience, in UNAFEI 134th International Training Course Visiting Experts’ papers,
No. 48-64 (2007).

9 J. BOUCHT, ‘Extended confiscation and the proposed directive’, 129.
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than criminal proceedings since the prosecuting authorities only bear the
burden of demonstrating that the property is related to an unlawful ac-
tivity. Furthermore, the onus of proof that must be met by law enforce-
ment authorities rests on a lower standard10 than usually sought in crim-
inal matters as the proceedings are (most often) conducted outside of the
criminal justice system11. Non-conviction-based confiscation therefore
proves useful either where prosecutors have not identified the owner of
the tainted property or where they are not able to build a case that would
resist the ‘beyond a reasonable doubt’ criminal standard of proof. Al-
though the majority of EU Member states have not established the pos-
sibility to confiscate criminal property regardless of any conviction, non-
conviction-based confiscation is expected to keep on spreading to fur-
ther jurisdictions in the future due to the avowed limited of criminal
(including extended) confiscation.

In parallel to the expansion of extended confiscation and non-con-
viction-based confiscation, further-reaching confiscation models have re-
cently surfaced. This includes but is not limited to ‘unexplained wealth
orders’, a form of non-conviction-based confiscation orders that further
relies on the use of presumptions that the targeted property had been ac-
quired unlawfully. In essence, unexplained wealth orders combine the
benefits of both extended confiscation and non-conviction-based confis-
cation at once. From a procedural point of view, once law enforcement
authorities have suspicions as to the legitimacy of transactions conducted
by a person or of assets they possess, recovery proceedings may be initi-
ated. It is then to the latter to justify the source of their wealth, absent
which the relevant court may issue a confiscation order. Unexplained
wealth orders prove therefore useful where enforcement authorities have
moderate evidence as to the existence of a specific unlawful activity12.
Unexplained wealth orders are not (yet) a widespread feature of confis-
cation models across the EU but have started to emerge in some juris-
dictions13.

10 They rest on a medium (civil) standard of proof - i.e. the traditional balance of prob-
abilities.

11 Although in practice there is often a link between the preventive [non-conviction-
based confiscation] measures and criminal proceedings […]’. M. PANZAVOLTA, R. FLOR, ‘A
necessary Evil? The Italian “non-criminal system” of asset forfeiture’, in J.P. RUI, U. SIEBER

(eds.), Non-Conviction-Based Confiscation in Europe. Possibilities and Limitations on Rules
Enabling Confiscation Without a Criminal Conviction (Duncker & Humblot, 2015) 118, 123.

12 I.e. where the requirements for traditional non-conviction-based confiscation (and
incidentally criminal confiscation) might not be met.

13 Such as in the UK through the Criminal Finances Act 2017. The UK UWO concept
however mostly consists in an investigative tool that precedes non-conviction-based confisca-
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In all these cases, the fact that a previous fully-fledged assessment of
the criminal conduct, and of the link with the assets, is not a decisive fac-
tor to apply a confiscation measure raises several questions as regards the
general objectives of criminal justice systems and the balance between ef-
fectiveness or efficiency and human rights: the recent legislative develop-
ments have proven that legislators are moving away from the most tradi-
tional concepts of confiscation to adopt (allegedly) more efficient ways to
permanently deprive criminals from their criminal property. Within this
context, one can observe a ‘slippery slope’ that consists in departing
from standard conviction-based concepts towards the creation and in-
creasing use of presumption-based and/or non-conviction-based models,
and even to non-judicial powers of confiscation, for the sake of efficiency
yet at the expense of procedural rights14. The search for efficiency
through the development of increasingly incisive and aggressive confisca-
tion models leads inevitably to potential conflicts with human rights.
Correlatively, it draws a path towards a decrease in fundamental protec-
tions of the persons who see their property taken away.

Quite logically, the European Court of Human Rights (ECtHR) has
been called on to exercise its scrutiny on various (modern) forms of con-
fiscation, including but not limited to standard criminal confiscation, ex-
tended confiscation and non-conviction-based confiscation – as well as
unexplained wealth orders. Human rights law, however, has not yet pro-
vided a firm answer to all questions arising about the compatibility of
new forms of confiscation with fundamental rights. In particular, the EC-
tHR has a casuistic approach that makes it difficult to identify a solid
framework to assess the legitimacy of confiscation regimes15. As observed
by judge Pinto de Albequerque in his (partly concurring and partly dis-
senting) opinion in the Varvara case:

‘Under the nomen juris of confiscation, the States have introduced
ante delictum criminal prevention measures, criminal sanctions (accessory
or even principal criminal penalties), security measures in the broad sense,
administrative measures adopted within or outside criminal proceedings,

tion: if the targeted person fails to (reasonably) justify the source of their property, the pre-
sumption will be made that the property is ‘recoverable’ under subsequent non-conviction-
based proceedings (without any further need to demonstrate the criminal origin of the
property). Home Office, Circular 003/2018: unexplained wealth orders, 1 February 2018.

14 See M. FERNANDEZ-BERTIER, ‘Targeting criminal proceeds: a call for equilibrium
between efficiency and respect of human rights’, in A. HOC, S. WATTIER, G. WILLEMS (eds.),
Human rights as a basis for reevaluating and reconstructing the law, (Bruylant, 2016) 185-198.

15 J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended Appro-
priation of Criminal Proceeds (Hart Publishing, 2017).
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and civil measures in rem. Confronted with this enormous range of re-
sponses available to the State, the Court has not yet developed any consi-
stent case-law based on principled reasoning’16.

The compelling questions concerning human rights, however, can-
not be neglected, and the ECtHR – as well as the Court of Justice of the
European Union (CJEU) – will be likely called again in the future to
identify certain limits to confiscation measures that every State must re-
spect17. This article, without having the ambition of being exhaustive,
aims to clarify some features of the recent ECtHR case law.

3. Common EU concepts of confiscation (and its limits)

It is difficult to provide a full picture of the ECtHR case law with
regard to all specific forms of confiscation. This is due to the fact that in
this field, more than in other areas of criminal law, great differences ex-
ist among national regimes, and some countries have introduced peculiar
forms that are hardly comparable with homologue foreign concepts (e.g.,
the anti-mafia preventive confiscation in Italy)18.

It is worth mentioning, however, that in the last years, the EU has
contributed to the development of a common narrative in this field. The
objectives of the EU are not necessarily different from those pursued by
other international organisations, such as the United Nations or the
Council of Europe. The EU, however, due to the type of binding instru-
ments that it can adopt, has the potential to take a step further compared
to a traditional international setting; for this reason, it has adopted sev-
eral legal instruments, in some cases re-stating the obligations provided
by international treaties, in other cases going beyond them19.

16 ECtHR, Varvara v. Italy, App. no. 17475/09, 29 October 2013.
17 More recently, in Gogitidze, the ECtHR has tried to put forward a more compre-

hensive vision concerning non-conviction-based confiscation regimes (including unexplained
wealth orders), but still many issues remain without a clear answer. 

18 PANZAVOLTA M., ‘Confiscation and the Concept of Punishment: Can There be a Con-
fiscation Without a Conviction?’ in K. LIGETI and M. SIMONATO (eds.), Chasing Criminal
Money. Challenges and Perspectives on Asset Recovery in the EU (Hart Publishing, 2017) 25;
NICOSIA E., La confisca, le confische (Giappichelli, 2012).

19 M.J. BORGERS, ‘Confiscation of the Proceeds of Crime: The European Union Frame-
work’, in C. KING and C. WALKER (eds.), Dirty Assets. Emerging Issues in the Regulation of
Criminal and Terrorist Assets (Ashgate, 2014) 27; M. FERNANDEZ-BERTIER, ‘The Confiscation
and Recovery of Criminal Property: a European Union State of the Art’ (2016) 17 ERA
Forum 323; K. LIGETI, M. SIMONATO, ‘Asset Recovery in the EU: Towards a Comprehensive
Enforcement Model beyond Confiscation? An Introduction’, in K. LIGETI and M. SIMONATO
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For example, the EU has been trying to make the already existing
cooperation mechanisms swifter and more effective in practice (e.g., the
Council Decision 2007/84/JHA concerning the cooperation between As-
set Recovery Offices)20. Furthermore, it has adopted instruments apply-
ing the principle of mutual recognition to freezing and confiscation or-
ders (the recent Regulation (EU) 2018/180521 – which replaces Frame-
work Decision 2003/577/JHA22 and Framework Decision 2006/783/
JHA and strengthens the existing regime in this regard23).

The most relevant EU efforts – at least for the purposes of this con-
tribution – have been made as regards the harmonisation of national con-
cepts of confiscation. In particular, Directive 2014/42/EU aims to put
forward a common definition of extended confiscation24, third party con-
fiscation25, and what some confusingly refer to as non-conviction based
confiscation or even as ‘criminal non-conviction-based-confiscation’26 (as
being ordered within the scope of criminal proceedings)27. Directive

(eds.), Chasing Criminal Money. Challenges and Perspectives on Asset Recovery in the EU
(Hart Publishing, 2017) 1.

20 Council Decision 2007/845/JHA of 6 December 2007 concerning cooperation be-
tween Asset Recovery Offices of the Member States in the field of tracing and identification
of proceeds from, or other property related to, crime [2007] OJ L332/103. The objective is
to ensure close co-operation and direct communication between national authorities involved
in the tracing of illicit proceeds and other property that may become liable to confiscation
(see Recital 3). For this purpose, each ARO established in one Member State is able to send
a specific and detailed request for information to its counterpart in another Member State.
The rules for this co-operation are those set forth in Framework Decision 2006/960/JHA of
18 December 2006 on simplifying the exchange of information and intelligence between law
enforcement authorities of the Member States of the European Union [2006] OJ L386/89.

21 Regulation (EU) 2018/1805 of the European Parliament and of the Council of 14
November 2018 on the mutual recognition of freezing orders and confiscation [2018] OJ L
303/1.

22 Framework Decision 2003/577/JHA on the execution in the European Union of
orders freezing property or evidence [2003] OJ L196/45.

23 Framework Decision 2006/783/JHA of 6 October 2006 on the application of the
principle of mutual recognition to confiscation orders [2006] OJ L328/59.

24 See Art. 5 of Directive 2014/42/EU of 3 April 2014 on the freezing and confiscation
of instrumentalities and proceeds of crime in the European Union [2014] OJ L 127/39.

25 Art. 6 of Directive 2014/42/EU.
26 Commission staff working document, impact assessment accompanying the docu-

ment Proposal for a regulation of the European Parliament and of the Council on the mutual
recognition of freezing and confiscation orders, 21 December 2016, SWD/2016/0468 final -
2016/0412 (COD).

27 Art. 4(2) of Directive 2014/42/EU. This article however creates a ‘hybrid’ device
which is no way akin to the traditional concept of non-conviction-based confiscation as in-
tertwining criminal and non-criminal proceedings: it is only when the conviction route is im-
possible that the court may open the way to a non-conviction based order, what some have
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2014/42/EU should have been transposed into national law by October
2016, which most Member states appear to have now done with more or
less delay28.

The complexity (if not impossibility) to reconcile a common and
clear-cut typology and terminology of confiscation models even at EU
level must however be highlighted. As argued by some authors29, not
only the non-conviction based confiscation but also extended and third-
party confiscation can be considered to some extent as confiscations
without previous conviction: in the extended confiscation, some of the
confiscated assets derive from crimes for which there has not been any
conviction, and the third parties owning the confiscated assets are, by de-
finition, not involved in the criminal proceedings leading to the convic-
tion. Yet, it must be reminded that non-conviction-based confiscation in
its most essential meaning does not require any prior conviction to trig-
ger confiscation. By contrast, extended confiscation and third party con-
fiscation (as defined by the EU legislation) are indeed ‘post-conviction’
models of confiscation since securing the conviction of an offender is a
pre-requisite for confiscation. In short, in spite of the efforts of the EU
to harmonise the substantive concepts of confiscation across Member
states, one may expect that the path to reconciling all their domestic vari-
ations will be a long one and will keep on generating much discussion
and practical hurdles.

Further, in some cases due to treaty limitations (e.g., as regards the
impossibility to propose a more far-reaching model of non-criminal con-
fiscation) and in others to the difficulties to reach a common approach
within the Council, the provisions of Directive 2014/42/EU do not cover
every aspect of confiscation measures. Hence a broad margin of discre-

qualified as a ‘semi-non-conviction based confiscation’. Alagna F.: ‘Non-conviction based
confiscation: why the EU directive is a missed opportunity’. Eur. J. Crim. Policy Res. 21(4),
447-461 (2015). For more developments on Art. 4(2), see among others M. SIMONATO, Direc-
tive 2014/42/EU and non-conviction based confiscation: a step forward on asset recovery?
New J. Eur. Crim. Law 6(2), 213-228 (2015); M. FERNANDEZ-BERTIER, ‘The Confiscation and
Recovery of Criminal Property: a European Union State of the Art’ (2016) 17 ERA Forum
32; J.P. RUI, U. SIEBER, Non-conviction-based confiscation in Europe. Bringing the picture to-
gether, in J.P. RUI, U. SIEBER (eds.), Non-Conviction-Based Confiscation in Europe. Possibilities
and Limitations on Rules Enabling Confiscation Without a Criminal Conviction, Duncker &
Humblot, Berlin (2015).

28 Although no official evaluation of its implementation has been completed so far. See
https://eur-lex.europa.eu/legal-content/EN/NIM/?uri=CELEX:32014L0042.

29 M. PANZAVOLTA, ‘Confiscation and the Concept of Punishment: Can There be a Con-
fiscation Without a Conviction?’ in K. LIGETI and M. SIMONATO (eds.), Chasing Criminal
Money. Challenges and Perspectives on Asset Recovery in the EU (Hart Publishing, 2017) 25.
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tion is left to national legislators. For example, as regards extended con-
fiscation, the Directive does not clarify to what extent a shift or reversal
of the burden of proof is allowed, what underlying offences can be taken
into consideration to determine the scope of confiscated property, or
what criteria can be used to prove the link of certain assets with previous
criminal conduct30. As regards ‘criminal non-conviction-based confisca-
tion’, the EU provisions aim just at minimum harmonisation, since they
suggest employing confiscation without conviction in very limited cases
(i.e., if conviction-based/post-conviction confiscation is not possible due
to illness or the absconding of the suspect) and it can be considered as a
real obligation only for those countries that do not provide for in absen-
tia proceedings31. Most importantly, it does not deal with confiscation
measures issued outside the context of a criminal procedure (i.e. the
purest form of non-conviction-based confiscation). However, being a
minimum harmonisation Directive, this does not preclude Member
States to provide for them32: in the end of 2016, the European Commis-
sion already estimated that around (i) 12 Member states had aligned (or
were aligning) their confiscation regimes along the lines of Directive
2014/42/EU (including extended confiscation and criminal non-convic-
tion-based confiscation in the cases of illness or absconding only), (ii) 8
Member states had gone beyond the requirements of the Directive to in-
clude other forms of criminal non-conviction based confiscation (in case
of death of the offender or in the absence of conviction more generally)
and (iii) 7 Member states had implemented (or were implementing) a
true (i.e. administrative or civil) form of non-conviction-based confisca-
tion33. We understand that such figures have further evolved in the past
couple of years to the benefit of non-conviction-based concepts of con-
fiscation.

30 See J. BOUCHT, ‘Extended Confiscation: Criminal Assets or Criminal Owners?’ in K.
LIGETI and M. SIMONATO (eds.), Chasing Criminal Money. Challenges and Perspectives on
Asset Recovery in the EU (Hart Publishing, 2017) 117; M. SIMONATO, ‘Extended Confiscation
of Criminal Assets: Limits and Pitfalls of Minimum Harmonisation in the EU’ (2016) 41
European Law Review 727.

31 See Recital 15 of Directive 2014/42/EU.
32 As it occurs, for example, in Italy, Ireland, Romania, the Slovak Republic, Slovenia,

Bulgaria and the UK. J.P. RUI, U. SIEBER, ‘NCBC in Europe: Bringing the Picture Together’,
in J.P. RUI, U. SIEBER (eds.), Non-Conviction-Based Confiscation in Europe (Duncker & Hum-
blot, 2015) 263.

33 Commission staff working document, impact assessment accompanying the docu-
ment Proposal for a regulation of the European Parliament and of the Council on the mutual
recognition of freezing and confiscation orders, 21 December 2016, SWD/2016/0468 final -
2016/0412 (COD).
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It is worth mentioning that Directive 201/42/EU also introduces a
minimum level of procedural safeguards that must be implemented at
national level: these basically consist in the obligation to communicate
the order with its underlying reasons as well as the possibility of a judi-
cial review34. Nevertheless, no clear limits are incorporated in the sub-
stantive regulation of these new confiscation measures. The EU legal
framework does not even explicitly preclude, for example, the confisca-
tion of all assets of the convicted person35. For this reason, the ECtHR
case law plays an important role in the identification of the limits to such
afflictive measures, and in the future a similar role could be played by the
CJEU, which may be called to clarify the scope and content of the Char-
ter of Fundamental Rights of the European Union (CFREU) in this con-
text. For the past four decades, the ECtHR has tried to find a fair bal-
ance between the interests of the States and those of the confiscation
subjects with respect to both conviction-based and non-conviction-based
confiscation. The lessons of the ECtHR are therefore a valuable asset for
the continuing development of confiscation as a leading (anti-profit)
criminal policy measure to fight crime given its direct impact and applic-
ability on national orders. That said, the case law developed by the EC-
tHR ought not to be considered as sacrosanct as only constituting mini-
mum standards that Member states have to abide with. Further, the
Court is manifestly not immune to inconsistent interpretations and dis-
putable judgments which have sparked criticism.

4. The key question: confiscation as a criminal sanction?

The identification of the fundamental rights that have to be pro-
tected, and to what extent, depends on a preliminary crucial question
concerning the nature of a confiscation measure: is it a criminal sanction,
or can it be considered as a different type of measure, different from a
penalty? Obviously, only in the first case the full set of principles and
safeguards applicable to criminal law cases must apply. For example, Ar-
ticle 6(2) and Article 6(3) ECHR would be engaged, and some features
of civil proceedings – such as the standard of proof based on the balance

34 Art. 8 of Directive 2014/42/EU.
35 Some limits can be found in Recitals 17 and 18. See A.M. MAUGERI, ‘La Direttiva

2014/42/UE relativa alla confisca degli strumenti e dei proventi da reato nell’Unione europea
tra garanzie ed efficienza: un “work in progress”’ (2015) Dir. pen. cont. - Riv. trim., 300. It
must be noted that confiscation of estate (i.e. of all assets of a person) is a possibility in
France contrary to most countries.
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of probabilities instead of the beyond any reasonable doubt principle –
could be considered in contrast with due (criminal) process standards.
Similarly, the principle of legality enshrined in Article 7 ECHR would be
triggered, thereby imposing a non-retroactive legal basis. Even the ne bis
in idem principle (Article 4 Protocol 7 ECHR) could be at stake, for ex-
ample, if proceedings targeting assets were linked to a crime for which a
final decision has already been issued.

The question about the nature of confiscation arises because na-
tional law often does not label a confiscation measure as a penalty, but
rather as a security measure, a preventive measure, or as a remedial mea-
sure – all not aiming at the punishment of the culprit, but at the neutral-
isation of crime profit and at the removal of illegal proceeds from the
licit economy. It is well-known, however, that the ECtHR adopts an au-
tonomous concept of criminal matter, independent from national labels.
Since the Engel judgment36, the ECtHR has developed some criteria to
assess whether a certain measure is substantially punitive, regardless of
its formal classification at the national level: these criteria include the na-
ture of the offence, and the degree of severity of the sanction.

Already at this point, however, when looking at the way in which
these criteria have been applied to confiscation measures, it is quite dif-
ficult to decipher the rationale behind the ECtHR case law37. In some
cases, measures that were defined as non-criminal by national law were
treated as a penalty by the ECtHR. In other similar cases, the national
classification has been upheld by the judges in Strasbourg.

An example of the first case, where the national label was re-quali-
fied, concerns a confiscation measure for the illegal construction of
buildings labelled as administrative in Italy (‘confiscation of land’). It was
applied despite the eventual acquittal of the defendant, on the basis of
the consideration that the actus reus was anyway ascertained during the
criminal proceedings. Italian courts, indeed, concluded that the building
had been illegally built; however, since the local authority had granted

36 Engel and Others v. the Netherlands, nos 5100/71, 5101/71, 5102/71, 5354/72, and
5370/72, 23 November 1976, §§ 80-85. The aim Engel test is to prevent national legislators
from circumventing the application of fundamental guarantees that attach to criminal pro-
ceedings through different (and cosmetic) labeling. In brief, characterizing a measure as
‘criminal’ under the Engel test makes the guarantees protected by article 6, article 7 and arti-
cle 4 of Protocol 7 ECHR all applicable. The Engel text requires the ECtHR to analyse (i) the
domestic classification of the measure, (ii) the nature of the offence and (iii) the degree of
severity of the penalty.

37 R. IVORY, Corruption, Asset Recovery, and the Protection of Property in Public Inter-
national Law: The Human Rights of Bad Guys (Cambridge University Press, 2014) 150.
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the authorisation, they found that the accused was not guilty of negli-
gence and had not had any unlawful intent: the law governing the autho-
risation system was not clear enough and the defendant’s mistake was un-
avoidable. On the basis of these facts, in Sud Fondi the ECtHR con-
demned Italy for a violation of Article 7 ECHR, since the legal basis for
the offence did not satisfy the criteria of clarity, accessibility and foresee-
ability. Consequently, it was impossible to foresee that a penalty could be
inflicted38.

Some years later, another case concerning the same kind of ‘admin-
istrative’ confiscation was brought before the ECtHR: in this case, the
criminal proceedings had been discontinued on the grounds that the
prosecution had become time-barred after the applicant had been con-
victed in the first degree39; nonetheless, a confiscation measure was ap-
plied. In Varvara, the ECtHR considered that measure as a penalty, and
punishing a defendant whose trial has not resulted in a conviction as in-
compatible with Article 7 ECHR:

‘a system which punished persons for an offence committed by another
would be inconceivable. Nor can one conceive of a system whereby a pe-
nalty may be imposed on a person who has been proved innocent or, in
any case, in respect of whom no criminal liability has been established by
a finding of guilt’40.

Such a judgment concerning an administrative confiscation, issued
after an acquittal due to time-barred prosecution, has sparked a judicial
‘dialogue’ – as a matter of fact rather conflictual – with the Italian Con-
stitutional Court, who held that Italian courts are obliged to implement
only those ECtHR judgments that reflect a ‘consolidated case law’. Ac-
cording to the Italian Court, this is not the case for Varvara, which is just
the result of the casuistic approach followed by the judges in Strasbourg41.

Recently, the Grand Chamber of the ECtHR ‘replied’ to the Italian
Court through an important judgment on some cases concerning the
same confiscation measure applied after the criminal proceedings was
time barred42. Such a judgment, however, is far from clarifying all the de-

38 ECtHR, Sud Fondi Srl v. Italy, App. No. 75909/01, 20 January 2009.
39 Contrary to the Sud Fondi case, therefore, the acquittal was not a decision on the

merits.
40 ECtHR, Varvara v. Italy, App. no. 17475/09, 29 October 2013, § 66-67.
41 Italian Constitutional Court, 26 March 2015, no. 49.
42 ECtHR, G.I.E.M. s.r.l. v. Italy, Hotel promotion Bureau s.r.l. and Rita Sarda s.r.l. v.

Italy, Falgest s.r.l. and Gironda v. Italy, Applications no. 1828/06, 34163/07, and 19029/11, 28
June 2018.
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bated aspects outlined in this paper and from giving more consistency to
the ECtHR case law in this field. At a first look, indeed, this new judg-
ment seems to deviate from the previous Varvara judgment – and to
lower the standards of Article 7 ECHR – in order not to create further
conflicts with the Italian Court. According to the Court, indeed, Article
7 does not necessarily require a ‘formal’ conviction (i.e., a conviction ‘de-
cided by criminal courts within the meaning of domestic law’) for the ap-
plication of a substantially-criminal sanction. A ‘substantial’ declaration
of liability – as the one made by the Italian courts before the lapse of
time that put an end to the criminal proceedings – may be ‘capable of
satisfying the prerequisite for the imposition of a sanction compatible
with Article 7 of the Convention’43, according to the ECtHR.

It is worth observing that this conclusion was certainly – and to
some extent understandably – determined by the need to respect the dis-
cretion of the States in choosing what to consider as criminal or admin-
istrative44. As said, the application of the Engel criteria does not oblige
the States to transfer administrative cases to criminal courts, but just to
ensure the respect of certain criminal-law safeguards also in administra-
tive punitive proceedings. However, the judgment leaves the impression
that such a watered-down interpretation of Article 7 ECHR was mainly
reached on the basis of two arguments that have been strongly criticised
in the separate opinions45, namely on those concerning the need to avoid
impunity and the complexity of crimes that, combined with short time
limitation periods, would cause such an impunity46.

Furthermore, the same separate opinions point out the incoherent
results of this judgment. If such a confiscation measure does not repre-
sent a violation of Article 7 in respect to one applicant, on the other hand
it does violate the right to be presumed innocent until proven guilty
according to law, protected by Article 6(2) ECHR. According to the
ECtHR, a problem arises ‘where a court which terminates proceedings
because they are statute-barred simultaneously quashes acquittals handed
down by the lower courts and, in addition, rules on the guilt of the per-
son concerned’47. And this is what happens in the Italian case, since the
substantial demonstration of liability (sufficient to ensure compliance

43 ECtHR, G.I.E.M. s.r.l. v. Italy, § 258.
44 Ibidem, § 253.
45 Ibidem. See in particular those of Judge Pinto de Albuquerque (p. 81) and Judges

Sajó, Karakas, Pinto de Albuquerque, Keller, Vehabovic, Kuris and Grozev (p. 154).
46 Ibidem, § 260.
47 Ibidem, § 316.
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with Article 7) is seen as a declaration of guilt incompatible with the pre-
sumption of innocence. For this reason, the Court seems to have accom-
modated the views of the Italian constitutional court as regards Article 7,
but on the other hand does not ‘save’ such a peculiar non-conviction-
based form of confiscation, and raises the higher barrier of Article 6(2).

Besides the Italian ‘confiscation of land’, the ECtHR has addressed
on various occasions the national labelling and has analysed the impact
of confiscation measures related to serious and/or organised crime on
this essential safeguard.

In Paraponiaris, a pecuniary measure was applied to the applicant
after he had been acquitted because of a time-barred prosecution, since
the national courts held that the offence was ‘objectively’ ascertained de-
spite the eventual acquittal. In this case, the ECtHR found a violation of
Article 6(2) ECHR since the application of a sanction after an acquittal,
because the offence had actually been committed, is comparable to a de-
termination of guilt without a due process48.

In Welch, for example, dealing with the retrospective application of
an extended form of confiscation related to drug trafficking, which was
considered by the British legislator as a preventive measure aimed at re-
moving the value of the proceeds from possible future use in the drugs
trade, the ECtHR held that in reality that confiscation amounted to a
penalty within the meaning of Article 7 ECHR, and that therefore it
could not have retroactive application. To reach such a conclusion the
ECtHR observed, on the one hand, that the purpose of the measure is
not conclusive, since the ‘aims of prevention and reparation are consis-
tent with a punitive purpose and may be seen as constituent elements of
the very notion of punishment’49; on the other hand, that not even the
severity of the measure is decisive, since ‘many non-penal measures of a
preventive nature may have a substantial impact on the person con-
cerned’50. The Court, therefore, found indications of a regime of punish-
ment in other factors, such as the existence of statutory presumptions
that reverse the burden of proof, the fact that the order was not limited
to actual enrichment or profit but to all proceeds of crime, the discretion
left to the judge, and the fact that a confiscation order could be con-
verted into a prison sentence.

48 ECtHR, Paraponiaris v. Greece, App. no. 42132/06, 25 September 2008. See M. PAN-
ZARASA, ‘Confisca senza condanna? Uno studio de lege lata e de iure condendo sui presupporti
processuali dell’applicazione della confisca’ [2010] Riv. it. dir. e proc. pen., 1672, 1691.

49 ECtHR, Welch v. The United Kingdom, App. no. 17440/90, 9 February 1995, § 31.
50 I.e. a conviction-based confiscation of assets deriving from other criminal conduct,

for which there has been no conviction.
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In the famous case Phillips, which also concerns an English regime
of extended confiscation51, the ECtHR was asked to establish whether
the applicant was subject to new charges (as regards the assets deriving
from un-proven criminal conduct) and, if not, whether the presumption
of innocence produced an effect, notwithstanding the absence of new
charges52. The main argument leading the Court to find Article 6(2)
ECHR non applicable to those facts is that the purpose of the reference
to other criminal conduct ‘was not the conviction or acquittal of the ap-
plicant for any other drug-related offence’ but ‘to enable the national
court to assess the amount at which the confiscation order should prop-
erly be fixed’. In other words, the Court considered the reference to
other offences only as a criterion to determine the extent of the confisca-
tion, operating in the sentencing phase (for the judged offences) but not
representing a new charge for the other non-judged offences allegedly
committed by the convicted person. As to the other prong of the ques-
tion – whether the presumption of innocence applies even if no new
charges are brought – the ECtHR noted that Article 6(2) ECHR ‘can
have no application in relation to allegations made about the accused’s
character and conduct as part of the sentencing process, unless such ac-
cusations are of such a nature and degree as to amount to the bringing of
a new “charge” within the autonomous Convention meaning’, without
further elaborating on the nature and degree of those specific accusa-
tions deriving from the confiscation procedure. Furthermore, the EC-
tHR held that the reversal of the burden of proof – provided in the UK
in order to ascertain the link between assets and other offences – did not
violate the notion of a fair hearing under Article 6(1) ECHR. According
to the ECtHR, the applicant benefited from adequate safeguards: among
them, a public hearing where he could adduce documentary and oral ev-
idence, and the effective possibility to rebut the presumption of the crim-
inal origin of the assets targeted by the extended confiscation.

By contrast, a violation of the presumption of innocence was found
in Geerings, where the Court condemned the Netherlands because an ex-
tended confiscation order, issued after a conviction, covered assets deriv-
ing from crimes for which the applicant had been previously acquitted.
This, according to the ECtHR, amounted to a determination of guilt
without the applicant having been found guilty according to law53.

51 Ibidem, § 32.
52 ECtHR, Phillips v. The United Kingdom, App. no. 41087/98, 5 July 2001. See also

ECtHR, Van Offeren v. The Netherlands (dec.), App. no. 19581/04, 5 July 2005; and ECtHR,
Walsh v. The United Kingdom, App. no. 43384/05, 21 November 2006.

53 ECtHR, Geerings v. The Netherlands, App. no. 30810/03, 1 March 2007.
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In Butler, a case brought against the United Kingdom concerning its
regime of non-conviction-based confiscation (civil asset forfeiture) related
to drug trafficking – which, according to the applicant, is criminal in na-
ture and should, therefore, attract the safeguards of the criminal process
– the Court declared the application inadmissible ratione materiae. The
main reason is that those kind of confiscation orders do not involve the
determination of any criminal charge, more or less like the reference to
other criminal conduct in extended confiscation assessed in Phillips. This
makes it incomparable with a criminal sanction, since the non-convic-
tion-based confiscation regime applied in the case under scrutiny ‘was
designed to take out of circulation money which was presumed to be
bound up with the international trade in illicit drugs’54.

On repeated occasions55, the Italian (non-conviction-based) anti-
mafia preventive confiscation regime has also been considered as a non-
criminal measure. Since several decades, Italy has introduced a peculiar
system of rather burdensome ‘preventive measures’, both personal (i.e.
limiting the liberty of persons) and patrimonial (i.e., touching upon
their property). They are devised to tackle organised crime more effec-
tively than criminal proceeding, since they can be applied to persons
who are not convicted, but only suspected of being connected to a mafia
organisation (or, since more recently, involved in other serious offences).
As regards the patrimonial side, the nature of that peculiar confiscation
has been long debated in Italian case law, which tend to emphasise its
preventive non-criminal facet, and literature, which is generally much
more critical against the non-criminal label and the consequent lowering
of safeguards56. The ECtHR has never found this kind of preventive
confiscation to be criminal in nature and to attract the safeguards typi-
cal of criminal proceedings57. The only aspect that determined a con-
demnation of Italy for a violation of the civil limb of Article 6 ECHR
has been the lack of the possibility to request a public hearing to decide
for their application58. This led some authors to observe that the ECtHR

54 ECtHR, Butler v. United Kingdom (dec.), App. no. 41661/98, 27 June 2002.
55 Starting with ECtHR, M v. Italy (dec.), App. no 12386/86, 15 April 1991.
56 M. PANZAVOLTA, R. FLOR, ‘A Necessary Evil? The Italian “non-criminal” System of

Asset Forfeiture’, in J.P. RUI and U. SIEBER (eds.), Non-Conviction-Based Confiscation in
Europe. Possibilities and Limitations on Rules Enabling Confiscation Without a Criminal Con-
viction (Duncker & Humblot, 2015) 111.

57 ECtHR, Arcuri and others v. Italy (dec.), App. no. 52024/99, 5 July 2001; ECtHR, Li-
cata v. Italy (dec.), App. no. 32221/02, 27 May 2004; ECtHR, Riela and others (dec.), App.
no. 52439/99, 4 September 2001.

58 ECtHR, Bocellari and Rizza v. Italy, App. no. 399/02, 13 November 2007; ECtHR,
Bongiorno and others v. Italy, App. no. 4514/07, 5 January 2010.
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has been ‘tolerant’59 and has ‘shown a readiness to display considerable
deference towards how states construct and use asset confiscation as a
means of crime control’60.

Recently, the Georgian non-conviction-based confiscation and unex-
plained wealth orders system has been repeatedly challenged before the
Court. Such a system allows enforcement authorities to recover assets
wrongfully or inexplicably accumulated by public officials accused of
certain offences, without obtaining their conviction and through relying
on the use of presumptions. In these cases, however, the ECtHR has un-
derlined that the non-conviction-based confiscation of property as a re-
sult of civil proceedings, which results from unexplained wealth orders
and does not involve the determination of a criminal charge, is not of a
punitive but of a preventive and/or compensatory nature, and therefore
does not entail the application of Article 6(2) and 6(3) ECHR61. Interest-
ingly, the ECtHR first conducted an analysis as to whether the ‘more ex-
tensive’62 or the ‘most limited’63 aspect of Article 6(2) ECHR was con-
cerned – should the Court conclude to the applicability of the provision.
It found that the more extensive aspect was of no relevance since the
non-conviction-based proceedings did not take place after criminal pros-
ecution of the confiscation subject but preceded it. It then denied the ap-
plicability of the more limited aspect of Article 6(2) since civil in rem
confiscation proceedings ‘do not stem from a criminal conviction or sen-
tencing proceedings and thus do not qualify as a penalty’ and cannot
amount to the determination of a criminal charge.

Overall, and as already said, a point of criticism often raised toward
the case law of the ECtHR concerns its incoherence, and therefore the
unpredictability of its outcome in a specific case. This might be due, for

59 M. PANZAVOLTA, ‘Confiscation and the Concept of Punishment: Can There be a
Confiscation Without a Conviction?’, in K. LIGETI and M. SIMONATO (eds.), Chasing Crim-
inal Money. Challenges and Perspectives on Asset Recovery in the EU (Hart Publishing,
2017) 25.

60 J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended Appro-
priation of Criminal Proceeds (Hart Publishing, 2017) 23.

61 See, among others, ECtHR, Gogitidze and others v. Georgia, App. no. 36862/05, 12
May 2015; ECtHR (dec.), Giorgi Devadze v. Georgia, App. no. 21727/05, 3 November 2016.

62 ‘The role of which is to prevent the principle of presumption of innocence from be-
ing undermined after the relevant criminal proceedings have ended with an outcome other
than conviction (such as acquittal, discontinuation of the criminal proceedings as being
statute-barred, the death of an accused, and so on’. Gogitidze and others v. Georgia, § 125.

63 ‘The role of which is to protect an accused person’s right to be presumed innocent
exclusively within the framework of the pending criminal trial itself’. Gogitidze and others v.
Georgia, § 126.
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example, to the fact that the ECtHR often seems to ground its conclu-
sions on the assessment of the purpose of the measure, excluding the na-
ture of penalty whenever there is not a clear punitive aim.

5. Confiscation as something else than a criminal sanction

If the answer to the question concerning the nature of a confiscation
measure, even after applying the Engel criteria, is that confiscation is not
a penalty, but a different kind of measure, it does not follow – of course
– that fundamental rights do not apply at all, but just that different
rights, or different aspects of those rights, are at stake. Consequently, cer-
tain safeguards can be diluted, but do not disappear. A legal basis is still
necessary, even if the legality principle is less stringent, the defence rights
are those that fall within the civil limb of Article 6 (instead of the full set
of guarantees provided for criminal proceedings), the standard of proof
can be based on the balance of probabilities instead of the beyond any
reasonable doubt, the use of presumption (thereby the reversal of the
burden of proof) can be more extensive, etc.64

How much weaker the protection of fundamental rights outside the
realm of criminal law can be, however, is not self-evident. European and
national case law, as well as scholarly literature, are still struggling to
identify what safeguards ought to apply to non-criminal (or quasi-crimi-
nal, being in any case a component of the public response to crime) con-
fiscation proceedings. Rather that within the scope of Article 6 and 7, the
answer is sought in the realm of the right to property. Article 1, Protocol
1, ECHR provides, indeed, that no one can be deprived of his posses-
sions ‘except in the public interest and subject to the conditions pro-
vided for by law and by the general principles of international law’. The
ECtHR has clarified that this means that the Convention requires a legal
basis for any interference with the ‘peaceful enjoyment’ of one’s posses-
sions (lawfulness), and that such an interference, based on public inter-
ests, is proportionate to the legitimate aim pursued (proportionality)65.

64 M. PANZAVOLTA, ‘Confiscation and the Concept of Punishment: Can There be a Con-
fiscation Without a Conviction?’, in K. LIGETI and M. SIMONATO (eds.), Chasing Criminal
Money. Challenges and Perspectives on Asset Recovery in the EU (Hart Publishing, 2017)
25, 34.

65 More precisely, the Court held that ‘where a confiscation measure has been imposed
independently of the existence of a criminal conviction but rather as a result of separate
“civil” (…) judicial proceedings aimed at the recovery of assets deemed to have been ac-
quired unlawfully, such a measure, even if it involves the irrevocable forfeiture of possessions,
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As regards the lawfulness, the ECtHR clarified that, in order to en-
sure adequate protection against arbitrary action on the part of the au-
thorities, it exercises a scrutiny on the ‘quality of the law’, in the sense
that the requirement of lawfulness means also compatibility with the rule
of law. Domestic rules, therefore, must be sufficiently precise and fore-
seeable, and the law must provide legal protection against arbitrariness.
Recently, for example, the ECtHR condemned Bulgaria in a case con-
cerning an unexplained wealth order (i.e. non-conviction-based confisca-
tion issued against unexplained – therefore allegedly ‘unlawful’ – income).
One of the reasons for the violation of Article 1, Protocol 1, ECHR was
identified in the fact that no time limits were provided for the possibility
for the State to require evidence about personal revenues and expendi-
ture, therefore, in principle, prosecution authorities would be free to
‘open, suspend, close and open again proceedings at will at any time’66.

In this regard, it is worth mentioning that there is the possibility that
the ECtHR approach to the Italian preventive confiscation (see above 4)
might change if the Court decides to go down the road recently taken by
the Grand Chamber in De Tommaso67. That case concerned the applica-
tion of praeter delictum personal ‘preventive measures’, namely a sort of
special police supervision accompanied by several obligations (such as
not changing place of residence, or leading a ‘honest and law-abiding
life’). In that case, the ECtHR held that such measures violated Article 2
Protocol 4 ECHR, which provides that any measure restricting the lib-
erty of movement must be adopted in accordance with domestic law,
pursue one of the legitimate aims referred to in the third paragraph of
that Article, and strike a fair balance between the public interest and the
individual’s rights. The Court recalled that the legal basis to adopt such
measures must be accessible to the persons concerned and foreseeable to
its effects: this means that the law, in order to protect individuals against
arbitrary interferences by the public authorities, must be formulated
‘with sufficient precision to enable citizens to regulate their conduct;
they must be able – if need be with appropriate advice – to foresee, to a
degree that is reasonable in the circumstances, the consequences which a
given action may entail’68. This is not the case with such measures, ac-
cording to the ECtHR, since Italian law does not clearly identify the ‘fac-

constitutes nevertheless control of the use of property within the meaning of the second para-
graph of Article 1 of Protocol No. 1’ (ECtHR, Gogitidze and others v. Georgia, App. No.
36862/05, 12 May 2015, § 94).

66 ECtHR, Dimitrovi v. Bulgaria, App. no. 12655/09, 3 March 2015, § 46.
67 ECtHR (GC), De Tommaso v. Italy, App. no. 43395/09, 23 February 2017.
68 ECtHR (GC), De Tommaso v. Italy, App. no. 43395/09, 23 February 2017, § 107.
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tual evidence’ or the specific types of behaviour that can be taken into
consideration to assess the dangerousness of the individual, which may
give rise to the preventive (personal) measure; in other words, the vague-
ness of the law regulating the conditions to apply such measures, as well
as their content, does not provide sufficient protection against arbitrary
interferences with the freedom of movement.

Although this case concerns personal measures, there might be con-
sequences on the future case law concerning the preventive non-convic-
tion-based confiscation, since the two legal regimes, and the require-
ments to apply the respective measures, are quite similar69. As said
above, the ECtHR did not consider the Italian personal preventive mea-
sures as criminal in nature: only the civil aspects of Article 6 ECHR were
considered applicable, and no violation was found in that respect. Hence
despite the various arguments used by scholars and dissenting judges70,
there are no real reasons to expect that this is likely to happen soon with
regard to patrimonial preventive measures. Nevertheless, applying to
patrimonial measures the reasoning followed by the ECtHR in De Tom-
maso (as regards the personal measures) may lead to a more severe
scrutiny of the ‘quality of law’ needed to adopt measures restricting the
right to property71.

As regards the proportionality, it is worth mentioning that this con-
cept is not explicitly mentioned in the ECHR, but has acquired an im-
portant role due to the development of the ECtHR case law especially as
regards the ‘qualified rights’, i.e. those non-absolute rights that can be
subject to legitimate limitations, such as the right to private life, the right
to manifest one’s religion or belief, the right to freedom of expression,
and indeed the right to property. The proportionality test is conducted
when there is an interference with a fundamental right, and aims to as-
sess whether such an interference pursues a legitimate objective, whether
the measure is suitable to reach that objective, whether it is necessary
(i.e., if no other less intrusive means were available) and whether it is
proportionate to the final objective (proportionality stricto sensu)72. This

69 F. VIGANÒ, ‘La Corte di Strasburgo assesta un duro colpo alla disciplina italiana delle
misure di prevenzione personali’, in www.penalecontemporaneo.it, 3 March 2017.

70 In his partly dissenting opinion in De Tommaso, judge Pinto de Albuquerque
explains why he considers these preventive measures criminal in nature in light of the Engel
criteria.

71 Judge Pinto de Albuquerque (§ 60) concluded that ‘the Italian legislature evidently
has to draw all the logical conclusions from the present judgment with regard to the recent
Legislative Decree no. 159/2011, and the sooner the better.

72 See R. ALEXY, ‘Constitutional Rights and Proportionality’ (2014) Revus [online] 22.
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implies, in other words, an assessment of the relation between means and
ends, which requires a fair balance between the competing interests pro-
tected by the human right and those of the community as a whole73.

In some cases, the ECtHR has affirmed that an interference with
the right to property violates the principle of proportionality – compro-
mising the fair balance between individual right and general interest –
when an excessive burden is imposed on the property-owner. In Paulet,
the applicant complained that the confiscation orders (following a con-
viction for obtaining employment using a false passport) had been dis-
proportionate as it amounted to the confiscation of his entire savings
over nearly four years of genuine work, without any distinction being
made between his case and those involving more serious criminal of-
fences such as drug trafficking or organised crime. The Court specified
that, ‘[a]lthough the second paragraph of Article 1 of Protocol No. 1
contains no explicit procedural requirements, the Court must consider
whether the proceedings as a whole afforded the applicant a reasonable
opportunity for putting his case to the competent authorities with a
view to enabling them to establish a fair balance between the conflicting
interests at stake’74. This was not the case in the domestic proceedings,
according to the ECtHR: the UK courts simply considered that the con-
fiscation order had been issues in the public interests, but they did not
go further to conduct the other aspects of the proportionality test,
meaning they did not balance the interference in the public interest with
the right to peaceful enjoyment of an individual’s possessions as recog-
nised by the ECHR. The scope of their review, in other words, had been
too narrow to satisfy the requirement of seeking a fair balance between
opposite interests.

In Microintelect, a case dealing with Bulgarian confiscation in ad-
ministrative punitive proceedings concerning the selling of alcohol with-
out the required authorisation, the ECtHR stressed that, when finding
the balance between property rights and general interests, the States have
a wide margin of appreciation when passing laws for the purpose of se-
curing the payment of taxes, since decisions in this area ‘commonly in-
volve the consideration of political, economic and social question which
the Convention leaves within the competence of the Contracting States’75.
In that case, however, Bulgaria was condemned for a violation of Article

73 See, as regards Art. 8 ECHR, Von Hannover v. Germany, App. no. 59320/00, 24 June
2004, § 57.

74 ECtHR, Paulet v. The United Kingdom, App. no. 6219/08, 13 May 2014, § 65.
75 ECtHR, Microintelect Odd v. Bulgaria, App. no. 34129/03, 4 March 2014, § 42. See

also ECtHR, Aboufadda v. France, App. no. 28457/10, 4 November 2014, § 22.
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1, Protocol 1, ECHR because the applicant – a ‘third party’ whose prop-
erty was affected – could not intervene in the proceedings against the al-
leged offender. In addition, since there was no legal basis for a judicial
review of the decision, the Court did not find that national law provided
adequate safeguards against unjustified interferences with property
rights.

Even the assessment of the proportionality of the interference with
the right to property may, therefore, be influenced by the level of proce-
dural safeguards granted to the applicant. In Webb, for example, the
Court observed that the applicant had an adversarial procedure before
the national authorities who decided on the (non-criminal) confiscation,
and that proceedings applying the civil standard of proof do not entail
that the measure is disproportionate. In that case, a potential violation of
Article 6(1) ECHR (civil limb) was rather identifiable in the lack of rea-
soning for the decision; however, the application was declared inadmissi-
ble because of the non-exhaustion of all domestic remedies76.

This emerged even more clearly in the above-mentioned Gogitidze,
which concerns unexplained wealth orders related to corruption of-
fences, where the ECtHR recognised the legitimacy, in the anti-corrup-
tion field, of ‘internationally acclaimed standards’ concerning in rem con-
fiscation measures that entail, inter alia, the possibility of lowering the
standard of proof and to tackle assets belonging to third parties (‘family
members and other closer relatives who were presumed to possess and
manage the ill-gotten property informally on behalf of the suspected of-
fenders, or who otherwise lacked the necessary bona fide status’). Assess-
ing, and confirming, the proportionality of the national measures, the EC-
tHR stressed that States have a wide margin of appreciation with regard
to what constitutes the appropriate means of applying measures to control
the use of property77. Most decisively, the Court acknowledged that the
applicants were afforded ‘a reasonable opportunity of putting their argu-
ments before the domestic courts’, both in writing and at an oral hearing;
that the proceedings were conducted in an adversarial manner; and that
the domestic courts duly examined the prosecutor’s claim in the light of
numerous supporting documents available in the case file78.

All in all, there are not many cases in which the Court found the in-
terference with property rights disproportionate as such. This is not sur-
prising, since there are no clear cut criteria to determine what amounts

76 ECtHR, Webb v. The United Kingdom (dec.), App. no. 56054/00.
77 ECtHR, Gogitidze and others v. Georgia, App. No. 36862/05, 12 May 2015, § 108.
78 ECtHR, Gogitidze and others v. Georgia, App. No. 36862/05, 12 May 2015, § 109-

113.
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to a disproportionate interference with the right to property. Proportion-
ality, as developed by the ECtHR, is a rather ‘procedural’ concept, which
serves as an analytical framework that may lead to different results ac-
cording to the specific weight of the various factors taken into consider-
ation in the different contexts, particularly those related to the procedure
that led to the adoption of the confiscation order79. Such a reliance on
proportionality in human rights adjudication has been subject to criti-
cism because of the lack of clear guidance to the judge as to how to de-
termine when a concrete measure does not represent a fair balance, or
when the adopted means could be proportionate to the legitimate objec-
tive80. As regards measures against the right to property, the ECtHR has
shown a tendency to apply a less stringent proportionality test compared
with the one conducted as regards other fundamental rights81. in partic-
ular when such measures are part of an enforcement strategy against se-
rious crime like drug trafficking, organised crime, and – more recently –
corruption. Also for this reason, one may conclude that the protection
offered by the ECHR as regards the right to property is lower than that
provided by the full set of provisions of Article 6 and 7 ECHR. The
question concerning the true nature of confiscation measures, therefore,
maintains its relevance.

6. Conclusions

Confiscation has been increasingly acquiring a prominent place in
the design of criminal policies in the field of serious and/or organised
crime and terrorism, but also more in general in the field of economic
and financial crime. The interest of national legislators and practitioners
in fostering the effectiveness of measures against criminal property has
certainly risen in the last years. The risks of such a trend are to be as-
sessed by taking into consideration the various fundamental rights en-
dangered by these measures. At the national level, domestic courts are
struggling to find a balance between effectiveness (if not efficiency) of

79 J. MC BRIDE, ‘Proportionality and the European Convention on Human Rights’, in E.
ELLIS (ed.), The Principle of Proportionality in the Laws of Europe (Hart, 1999) 23; T. HARBO,
The Function of Proportionality Analysis in European Law (Brill Nijhoff, 2015) 63; Boucht [6]
168; A. MARLETTA, Il principio di proporzionalità della disciplina del mandato d’arresto europeo
(Cedam, forthcoming).

80 F.J. URBINA, A Critique of Proportionality and Balancing (Cambridge University Press,
2017) 2-7.

81 J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended Appro-
priation of Criminal Proceeds (Hart Publishing, 2017) 174.
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crime control mechanisms and protection of human rights. In the Euro-
pean context, both the ECHR and the CFREU contain provisions that
imply certain limits to confiscation measures, and a minimum level of
safeguards for convicted persons, defendants, or simple property owners.
So far, the ECtHR has dealt with a number of cases involving examples
of extended, non-conviction based (including unexplained wealth or-
ders), and third party confiscation, i.e. the most recent and afflictive
forms of confiscation. In the future, the CJEU may also be asked to clar-
ify the content and scope of the rights provided by the CFREU.

Over the past four decades, the developments of the ECtHR on the
compliance of confiscation orders with fundamental rights have been
quite extensive. In most instances, applicants have argued that the con-
fiscation order they had faced violated their right to be presumed inno-
cent (under Article 6(2) ECHR), the right to a fair trial (under Article
6(1)) and/or their right to property (Article 1 Protocol 1). Without any
attempt to draw comprehensive conclusions from the ECtHR’s case law,
it is interesting to highlight a few high level lessons learned from the
Court in this area82:

Article 6(2), which protects the presumption of innocence, shall
only apply in very limited instances: (extended) criminal confiscation
should not trigger Article 6(2) for it does not amount to a criminal
charge but rather constitutes part of the sentencing process… except
when the scope of confiscated property includes property linked to a
crime for which defendant was actually acquitted. Similarly, non-convic-
tion-based confiscation (including unexplained wealth orders) should
not trigger the right to be presumed innocent since it does not amount to
a criminal charge and therefore does not qualify as a penalty83.

Article 6(1) and the right to a fair hearing shall always apply – un-
der either its civil or its criminal limb: reasonable (and rebuttable) statu-
tory assumptions should generally be held to comply with Article 6(1) in
both (extended) conviction-based and non-conviction-based proceed-

82 Summary of M. FERNANDEZ-BERTIER, ‘Fundamental rights in confiscation proceed-
ings: An ECtHR state-of-the-art’, presentation made at the Confiscation of criminal assets in
the European Union conference, Utrecht University, 23 November 2017, available at www.im-
provingconfiscation.eu.

83 See among others ECtHR, M. v. Italy (dec.), App. no. 12386/86, 15 April 1991; Rai-
mondo v. Italy, App. no. 12954/87, 22 February 1994; Phillips v. the United Kingdom, App.
no. 41087/98, 5 July 2001; Butler v. the United Kingdom (dec.), App. no. 41661/98, 27 June
2002; Van Offeren v. the Netherlands (dec.), App. no. 19581/04, 5 July 2005; Walsh v. the
United Kingdom (dec.), App. no. 43384/05, 21 November 2006; Geerings v. the Netherlands,
App. no. 30810/03, 1 June 2007; Gogitidze and others v. Georgia, App. no. 36862/05, 12 May
2015; ECtHR (dec.).

27CONFISCATION AND FUNDAMENTAL RIGHTS



ings. The ECtHR has also been attentive to the reasonable length of con-
fiscation proceedings and to the need that confiscation subjects be at
least granted the opportunity to ask for a public hearing to challenge the
confiscation order84.

Article 1 Protocol 1 shall always be triggered by a confiscation or-
der. However, only a limited number of ECtHR judgments have con-
cluded to a violation of the right to property: where confiscation is con-
sidered to be lawful, it is the analysis of the proportionality of the inter-
ference that bears the more weight, i.e. whether the procedure for
confiscation was arbitrary and whether the domestic courts acted with-
out arbitrariness. What matters is the respect of a ‘fair balance’, i.e. mak-
ing sure that the interference was proportionate and that the applicant
did not have to bear an excessive individual burden, and in particular
that the applicant had a reasonable opportunity to put its case before rel-
evant authorities85.

Overall, safeguards and limits differ depending on whether confis-
cation measures are criminal in nature or not. The criminal limb of Arti-
cle 6 ECHR, as well as Article 7 ECHR, apply to confiscation measures
whose nature is that of a penalty, whatever the national label is. The as-
sessment of the nature carried out by the ECtHR is, therefore, crucial to
determine the violation of those conventional rights. However, the appli-
cation of the long-established Engel criteria to guide such an assessment
– national qualification, nature of the offence, and severity of the sanc-
tion – do not always lead to predictable and consistent outcomes. The as-
sessment seems to strongly depend on the purpose of the sanction – pre-
ventive and/or compensatory rather than punitive – but this is a debat-
able approach, since penalties too may combine punitive with preventive
purposes86.

84 See among others ECtHR, Autorino v. Italy (dec.), App. no. 39704/98, 21 May 1998;
Phillips v. the United Kingdom, App. no. 41087/98, 5 July 2001; Webb v. United Kingdom,
App. no. 56054/00, 10 February 2004; Grayson and Barnham v. United Kingdom, App. nos.
19955/05 and 15085/06, 23 September 2008; Minhas v. the United Kingdom (dec), App. no.
7618/07, 10 November 2009; Pozzi v. Italy, App. no. 55743/08, 26 July 2011; Gogitidze and
others v. Georgia, App. no. 36862/05, 12 May 2015.

85 See among others ECtHR, Butler v. the United Kingdom (dec.), App. no. 41661/98,
27 June 2002; Vasilyev and Kovtun v. Russia, App. no. 13703/04, 13 December 2011; Zakova
v. the Czech Republic, App. no. 2000/09, 3 October 2013; Gogitidze and others v. Georgia,
App. no. 36862/05, 12 May 2015.

86 F. MAZZACUVA, ‘The Problematic Nature of Asset Recovery Measures: Recent Devel-
opments of the Italian Preventive Confiscation’, in K. LIGETI and M. SIMONATO (eds.), Chas-
ing Criminal Money. Challenges and Perspectives on Asset Recovery in the EU (Hart Publish-
ing, 2017) 101. See also the partly dissenting opinion of judge Pinto de Albuquerque in De
Tommaso, § 37.
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In the future, therefore, the Court may strive to refine the common
European understanding of criminal charge and criminal sanction, fur-
ther clarifying the distinction between punitive, preventive and repara-
tive purposes, as well as to clarify the scope of Article 6, Article 7 and
Article 1 Protocol 1 ECHR in relation to the different confiscation mea-
sures. As several authors suggest, to make the outcome of its case law
more predictable and unfluctuating, the ECtHR might also endeavour to
find a more ‘principled reasoning’ to distinguish the various forms of
confiscation, based for example on the forfeitable object or the proce-
dure followed to adopt the measure87. However, the recent judgments –
in particular the G.I.E.M. S.R.L. issued in June 2018 – appear as a missed
opportunity, and further contribute to making some features of the fun-
damental rights at stake unclear. For example, it often happens that the
procedural guarantees (Article 6 ECHR) are taken into consideration to
assess the substantive aspects of Article 7 ECHR88.

In Varvara, Judge Pinto de Albuquerque indicated that the ECtHR
has tended to afford weaker guarantees to more severe and more intru-
sive confiscation orders, whereas it grants stronger protections to less se-
rious deprivation measures. The Strasbourg judge decried that the EC-
tHR casuistic approach has resulted in a ‘contradictory and incoherent’
case law which even surpasses the contradictions between cases dealing
with measures of substantially same nature. Given the multiplicity of es-
tablished confiscation powers – i.e. preventive measures (ante delictum),
criminal penalties, security measures or administrative orders – the
ECtHR has yet failed in developing a ‘coherent jurisprudence based on a
policy rationale’89. About six years after J. Pinto de Albuquerque’s opin-
ion in Varvara, the tension between efficient confiscation measures and
the protection of fundamental freedoms remains imbalanced – to the dis-
advantage of human protections.

Considering the proliferation of national laws extending confisca-
tion powers, the need of a more coherent and comprehensive assessment
of the various types of measures – as well as clearer indication of the lim-
its of law enforcement powers deriving from fundamental rights – re-
mains a high priority.

87 M. PANZAVOLTA, ‘Confiscation and the Concept of Punishment: Can There be a Con-
fiscation Without a Conviction?’ in K. LIGETI and M. SIMONATO (eds.), Chasing Criminal
Money. Challenges and Perspectives on Asset Recovery in the EU (Hart Publishing, 2017) 25.

88 See the dissenting opinion of Judges Sajo, Karakas, Pinto de Albuquerque, Keller,
Vehabovic, Kuris and Grozev in G.I.E.M. S.R.L. and others v. Italy, § 21-24.

89 J. Pinto de Albuquerque’s partly dissenting and partly concurring opinion in ECtHR,
Varvara v. Italy, App. no. 17475/09, 29 October 2013, 28-30.
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CIRO GRANDI

NON-CONVICTION-BASED CONFISCATION
IN THE EU LEGAL FRAMEWORK

SUMMARY: 1. Introduction. – 2. Non-conviction-based confiscation in international law:
an overview. – 3. Non-conviction-based confiscation in the Area of Freedom Se-
curity and Justice before the Treaty of Lisbon (“Third-pillar” instruments). –
4. The “changing fortunes” of non-conviction-based confiscation in the procedure
for the adoption of Directive 2014/42/EU. – 4.1. The limited cases for non-con-
viction-based confiscation in the original Commission proposal. – 4.2. The innov-
ative model of European non-conviction-based confiscation proposed by the LIBE
Committee of the European Parliament. – 4.3. The “minimal” version of non-con-
viction-based confiscation under Article 4(2) of Directive 2014/42/EU. Critical
remarks. – 5. The initiatives for improving the existing EU legal framework.

1. Introduction

For many decades, the international community has had a general
agreement on the necessity of a workable system for the confiscation of
criminal proceeds as an indispensable tool to implement the policy idea
that “crime should not pay”. As it has been recently noted, “it is difficult
to find a single country, or scholar, stating that it is not worth removing
criminal money from the economy”1. The attention paid by suprana-
tional organisations to the fight against dirty money is well demonstrated
by the number of legislative initiatives adopted in the field of asset recov-
ery, in the framework of the United Nation2, of the Council of Europe3

1 K. LIGETI, M. SIMONATO, “Asset Recovery in the EU: Towards a Comprehensive En-
forcement Model beyond Confiscation? An Introduction”, in K. LIGETI, M. SIMONATO (eds.),
Chasing Criminal Money, Oxford and Portland: Hart, 2017, 3.

2 Since the UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances of 20 December 1988.

3 Since the Convention on Laundering, Search, Seizure and Confiscation of the Pro-
ceeds from Crime of 1990. For an overview on the international legal framework on asset re-
covery, see R. IVORY, “Asset Recovery in Four Dimensions: Returning Wealth to Victim Coun-
tries as a Challenge for Global Governance”, in K. LIGETI, M. SIMONATO (eds.), Chasing Crim-
inal Money, op. cit., 178; for the historical perspective, see M. FERNANDEZ-BERTIER, “The



and of the European Union4. On the other hand, it is only recently that
supranational institutions and law enforcement authorities seem to have
reached consensus also on a more specific orientation: the traditional
form of confiscation (standard confiscation or basic confiscation), whereby
the forfeiture of dirty property follows a criminal conviction that identi-
fies both the author of the offence and the money and goods resulting
therefrom, is not adequate, or at least is not enough to effectively recover
the proceeds of crime5.

In other words, a general perception has progressively emerged that
success in the recovery of criminal proceeds largely depends on the pos-
sibility of confiscating money and goods regardless of the outcome of a
criminal proceeding, which is always time-consuming and uncertain.
This sometimes because the defendant/owner of the property is not
available for a criminal trial, e.g. in the event of flight from prosecution,
illness, or death, or sometimes because of problems in finding evidence,
which makes it very difficult, if not impossible, to demonstrate the link
between the defendant and the crime, or between the crime and the dirty
property6.

As a consequence, there has been growing support for the introduc-
tion of new forms of confiscation, different from traditional confiscation
as described above, and based on a less rigid link between confiscated
proceeds and criminal offences. Indeed, this may be necessary because
the confiscated assets are not the proceeds of the crime the defendant
has been convicted of (extended confiscation), or because those assets
belong to a third person (third-party confiscation) or because they are
linked to an offence that has not led to a conviction as a result of a crim-
inal trial (non-conviction-based confiscation).

While another chapter of this book deals with extended and third-
party confiscation7, this paper is focused on non-conviction-based con-
fiscation (from now on NCBC), which can be labelled “strictly speaking”

History of Confiscation Laws: From the Book of Exodus to the War on White-Collar Crime”,
ivi, 53 ff.

4 For a full list of the instruments adopted by the EU in the field of confiscation see D.
NIŢU, “Extended and third party confiscation in the EU”, in this book, par. 2.2.

5 J.P. RUI, “Non-conviction based confiscation in the European Union – an assessment
of Art. 5 of the proposal for a directive of the European parliament and the Council on the
freezing and confiscation of proceeds of crime in the European Union”, ERA Forum, 2012,
352 with further bibliographical references.

6 In this respect, see N. SELVAGGI, “On instrument adopted in the area of freezing and
confiscation. A critical view of the current EU legal framework”, in Diritto penale contempo-
raneo, 31 July 2015, 1.

7 D. NIŢU, “Extended and third party confiscation in the EU”, op. cit.
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confiscation without previous conviction. Indeed, we can only agree with
the idea expressed by some authors that extended confiscation and, even
more so, third-party confiscation can be considered to some extent as
confiscation without previous conviction8: in the first case because (at
least part of) the confiscated assets derive from conduct that has not led
to a conviction; in the second case because the individual whose assets
are confiscated was not the defendant in the criminal proceeding
whereby the confiscation order was issued.

However, while both the abovementioned forms of confiscation al-
ways presuppose a criminal proceeding that led to a conviction (though
for a crime different from the one that generated the confiscated pro-
ceeds, or against a person different from the owner of the confiscated
property), only the “strictly-speaking” NCBC can operate regardless
from any previous conviction9, and sometimes even from a criminal pro-
ceeding.

In other words, while with extended confiscation and third-party
confiscation the link between the asset and the crime is loosened, with
NCBC that link is, more radically, broken: this is the reason why NCBC
appears to be such a delicate issue from the standpoint of individual
rights, with special reference to the presumption of innocence and the
right to property. Actually, it has always been clear that the possibility to
confiscate property without a prior criminal conviction would raise ques-
tions of consistency with the principles enshrined in many national con-
stitutions and also, to a certain extent, in the international instruments
protecting fundamental rights.

Therefore, any legislative initiative having the aim of introducing a
supranational model of non-conviction-based confiscation has always
tried to strike a proper balance between two essential needs: the effi-
ciency in recovering criminal assets on the one hand, and the respect of
fundamental rights and principles on the other10.

In addition, attempts to find a suitable and workable compromise
between these two requirements have had to be considered in light of the

8 M. PANZAVOLTA, “Confiscation and the Concept of Punishment: Can There Be a Con-
fiscation Without a Conviction?”, in K. LIGETI, M. SIMONATO (eds.), Chasing Criminal Money,
op. cit., 25.

9 As underlined by J.P. RUI, U. SIEBER, “Non-Conviction-Based Confiscation in Europe.
Bringing the picture together”, in P. RUI, U. SIEBER (Eds.), Non-Conviction-Based Confiscation
in Europe. Possibilities and Limitations on Rules Enabling Confiscation without a Criminal
Conviction, Duncker & Humboldt: Berlin, 2015, 245.

10 In this respect, see T.S. GREENBERG, L. SAMUEL, W. GRANT, L. GRAY, Stolen Asset
Recovery Washington DC: Star, The World Bank, 2009, 19 ff.
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considerable differences between national laws as regards the admissibil-
ity and limits of NCBC and the procedures for its enforcement. Cur-
rently some EU countries do not allow asset confiscation without a crim-
inal conviction. On the contrary, other EU countries do provide for
NCBC, but with very different approaches, concerning the nature of the
confiscation itself (preventive measure, criminal punishment, administra-
tive sanction, civil forfeiture), the substantive requirements, the proce-
dural machinery (criminal, administrative or civil proceeding), the re-
lated standards and burdens of proof, the individual applicable guaran-
tees11. As it is well known, the picture may vary from the civil asset
forfeiture as conceived in Ireland and UK, which consist of an action in
rem directed against the property and conducted before a civil court, to
the Italian so-called “preventive confiscation” that, though adopted by a
criminal court, is not yet grounded on criminal conviction12.

While another chapter of this book focuses on the interactions be-
tween NCBC and fundamental rights13, the aim of this chapter is to pro-
vide a general overview of the provisions concerning this form of confis-
cation in the international law (i.e. outside the EU legal system), instru-
ments (par. 2); to focus on the (absence of) provisions concerning NCBC
in the third-pillar instrument on seizure and confiscation of illicit assets
(par. 3); to offer an in-depth analysis of the different and variable ap-
proaches to NCBC that emerged during the decision-making process
that led to the adoption of Directive 42/2014/EU and to highlight the

11 As a result of a comprehensive comparative law analysis, J.P. RUI, U. SIEBER, “Non-
Conviction-Based Confiscation in Europe. Bringing the picture together”, op. cit., identify
four main different approaches to NCBC in Europe (common law, the Italian, the German
Scandinavian and the EU approaches); moreover, several other jurisdictions in Europe are
reported as having developed NCBC rules (namely Bulgaria, Liechtenstein and Slovenia; see
J.P. RUI, “Introduction”, ivi, 6). For an in-depth analysis of NCBC national regimes in Bel-
gium, France, Germany, Italy and Romania, Section II in this book.

12 More in detail, the “confisca di prevenzione” not only can be ordered without a pre-
vious conviction, but also does not depend on the initiation of criminal proceedings against
the owner at all since it is based on a suspicion that the individual belongs to a criminal
organisation: see M. PANZAVOLTA, R. FLOR, “A Necessary Evil? The Italian ‘Non-Criminal Sys-
tem’ of Asset Forfeiture”, in J.P. RUI and U. SIEBER (eds.), Non Conviction-Based Confiscation
in Europe, op. cit., 111 ff.; S. BOLIS, E.A.A. DEI CAS, F. DIAMANTI, “Italy”, in this book, par. 1.

13 M. SIMONATO, M. FERNANDEZ-BERTIER, “Confiscation and fundamental rights: the
quest for a consistent European approach”, in this book; on the topic, see also J. BOUCHT,
“Civil Asset Forfeiture and the Presumption of Innocence under Article 6(2) ECHR”, New
Journal of European Criminal Law, 2014, 5(2), 221 ff.; J.P. RUI, U. SIEBER, “Non-Conviction-
Based Confiscation in Europe. Bringing the picture together”, op. cit., 356 ff.; M. SIMONATO,
“Confiscation and fundamental rights across criminal and non-criminal domains”, Era Fo-
rum, 2017, 18(3), 365 ff.
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shortcomings of the “minimal” version of NCBC adopted therein (par.
4); to outline the further developments of the NCBC regime in the EU
legal framework (par. 5).

2. Non-conviction-based confiscation in international law

The difficulties in finding the right balance between the efficiency in
recovering criminal assets, on the one hand, and the respect of fundamen-
tal rights and principles, on the other, was already clear under the first
legislative initiatives taken outside the EU legal framework.

One of the first attempt to loosen the link between the confiscation
order and the final criminal conviction can be found in a sectorial in-
strument, namely the UN Convention against Corruption of 31 October
2003 (UNCAC), whose Art. 54 is labelled “Mechanisms for recovery of
property through international cooperation in confiscation”. More in de-
tail, Art. 54 lett. c of this Convention invited the Contracting States to

consider taking such measures as may be necessary to allow confiscation of
such property without a criminal conviction in cases in which the offender
cannot be prosecuted by reason of death, flight or absence or in other appro-
priate cases.

It is worth noting that such wording (“shall consider taking”) does
not imply a binding obligation upon the Signing Parties, but a mere soft-
law provision14: this illustrates well enough the complexity and sensitivity
of the issue of non-conviction-based confiscation at a supranational level.

More recently, NCBC has been included by the Financial Action
Task Force15 (FATF) in the recommendations concerning the “Interna-

14 While, on the contrary, the wording of lett. a and b of Art. 54 (“Each State Party…
shall take such measures…”, emphasis added) – concerning namely the execution in a State
party of confiscation orders issued by another State party and the confiscation of property of
foreign origin in particular cases – establishes an obligation upon Signatory Parties.

Furthermore, Art.31, par. 8 of the UNCAC Convention also refers to the possibility of
a reversal of the burden of proof: “States Parties may consider the possibility of requiring
that an offender demonstrate the lawful origin of such alleged proceeds of crime or other
property liable to confiscation, to the extent that such a requirement is consistent with the
fundamental principles of their domestic law and with the nature of judicial and other pro-
ceedings”. The same possibility had been already envisaged, for the first time, by the United
Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of
1998 (Art. 5, par. 7) and, later, by the United Nations Convention against Transnational Or-
ganized Crime of 2000 (Art. 12, par. 8); on the contrary, the two latter instruments did not
provide for specific rules on NCBC.

15 The Financial Action Task Force (FATF) is an inter-governmental body established
in 1989 with the objective to set standards and promote effective implementation of legal,
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tional Standards on Combating Money Laundering and the Financing of
Terrorism & Proliferation”, adopted in February 2012 and recently up-
dated in November 2017.

Recommendation no. 4 – concerning the legislative measure to be
adopted in order to enable the competent authorities to freeze and con-
fiscate property (proceeds and instrumentalities) related to the offences
of money laundering and the financing of terrorism – stipulates that

“Countries should consider adopting measures that allow such proceeds
or instrumentalities to be confiscated without requiring a criminal conviction
(non-conviction based confiscation), or which require an offender to demon-
strate the lawful origin of the property alleged to be liable to confiscation, to
the extent that such a requirement is consistent with the principles of their
domestic law”.

In turn, recommendation no. 38 (concerning mutual legal assistance
in freezing and confiscation procedures) envisages that the national au-
thority

“should include being able to respond to requests made on the basis of non-
conviction-based confiscation proceedings and related provisional measures,
unless this is inconsistent with fundamental principles of their domestic
law”.

Although the instruments adopted by the Financial Action Task
Force are merely soft law instruments, the wording of Recommendations
4 and 38 explicitly make their provisions on NCBC subject to the con-
sistency with the standards of domestic law.

As regards the Council of Europe legal framework, it is worth not-
ing that there are no mandatory provisions on non-conviction-based con-
fiscation. More in detail, neither the Convention on Laundering, Search,
Seizure and Confiscation of the Proceeds from Crime of 199016 nor the
Convention on Laundering, Search, Seizure and Confiscation of the Pro-
ceeds from Crime and on the Financing of Terrorism of 200517 stipulate
specific rules on NCBC. On the contrary, significantly enough both the

regulatory and operational measures for combating money laundering, terrorist financing and
other related threats to the integrity of the international financial system. The FATF is there-
fore a “policy-making body” that works to generate the necessary political will to bring about
national legislative and regulatory reforms in these areas. On the remarkable impact of FATF
Recommendations, notwithstanding their status of “soft-law” rules, see R. BORLINI, F. MON-
TANARO, “The evolution of the EU law against criminal finance: the “hardening” of FATF
standards within the EU», in Georgetown Journal of International Law, vol. 48, 2017, 1011 ff.

16 Signed in Strasbourg on 8 November 1990.
17 Signed in Warsaw on 16 May 2005.
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Conventions include among the “grounds for refusal” of inter-state co-
operation in the enforcement of confiscation orders the fact that “the re-
quest does not relate to a previous conviction”18. Once again, a reference
to NCBC can only be found in a soft-law provision: more in detail, in the
Resolution 2218(2018)19, the Parliamentary Assembly of the Council of
Europe

“strongly supports non-conviction-based confiscation or similar measures as
the most realistic way for States to tackle the enormous and inexorably
growing financial power of organised crime, in order to defend democracy
and the rule of law” (point 6).

Accordingly,

“the Assembly… invites all member States of the Council of Europe and
other States having a special status with the Council of Europe to…provide
for non-conviction-based confiscation in their national laws…” (points 9-
9.1).

3. Non-conviction-based confiscation in the Area of Freedom, Security
and Justice before the Treaty of Lisbon (“Third-pillar” instruments)

As outlined by Simonato20, from the beginning the European
Union’s intervention in the area of confiscation has taken a three-fold ap-
proach: harmonisation of national legislations concerning the conditions
for and the object of confiscation orders21; mutual recognition of judicial

18 Respectively, Art. 18(4) lett. d of the Strasbourg Convention of 1990 and Art. 28(4)
lett. d of the Warsaw Convention of 2005.

19 Resolution on “Fighting organised crime by facilitating the confiscation of illegal
assets“, adopted on 26 April 2018.

20 M. SIMONATO, “Directive 2014/42/EU and non-conviction based confiscation. A step
forward on asset recovery?”, in New Journal of European Criminal Law, 2015, 216-217.

21 The third-pillar instruments adopted in this field are – in chronological order – Joint
Action 1998/699/JHA of 3 December 1998 adopted by the Council on the basis of Article
K.3 of the Treaty on European Union, on money laundering, the identification, tracing,
freezing, seizing and confiscation of instrumentalities and proceeds from crime; Framework
Decision 2001/500/JHA of 26 June 2001 on money laundering, the identification, tracing,
freezing, seizing and confiscation of instrumentalities and proceeds of crime, which partially
replaced Joint Action 1998/699/JHA; Framework Decision 2005/212/JHA of 24 February
2005 on Confiscation of Crime-Related Proceeds, Instrumentalities and Property.

Joint Action 1998/699/JHA has been replaced by Directive 2014/42/EU of the Euro-
pean Parliament and of the Council of 3 April 2014 on the freezing and confiscation of
instrumentalities and proceeds of crime in the European Union, adopted on the basis of Art.
82.1 and 83 TFEU, which also partially replaced Framework Decision 2001/500/JHA and
Framework Decision 2005/212/JHA, for the Member States bound by the Directive itself
(Art. 14).
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decisions on freezing and confiscation22; horizontal cooperation between
national authorities involved in asset recovery procedures23.

For the purposes of this chapter, attention will be focused on the
first approach, with particular reference to the development of EU legis-
lation concerning the harmonisation of national law regarding confisca-
tion without conviction.

In this respect, the already mentioned remarkable differences exist-
ing at a national level on the admissibility and limits of NCBC not only
prevented the adoption of binding provisions in international law con-
ventions, but also at an EU level, at least under third-pillar legislation. In
short, while the third-pillar instruments laid down somehow detailed
rules on other forms of confiscation different from the traditional form
(i.e. value confiscation, extended confiscation, third-party confiscation),
no reference was made to the strictly speaking non-conviction-based con-
fiscation.

This applies, for instance, to Joint Action 1998/699/JHA and to
Framework Decision 2001/500/JHA, which for the first time required
Member States to enable value-based confiscation24.

However, the most significant example of how challenging it was for
EU legislators to promote a common model of NCBC is provided by
Framework Decision 2005/212, which had the ambitious objective of en-

22 The third-pillar instruments adopted in this field are – in chronological order –
Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the Euro-
pean Union of orders freezing property or evidence and Council Framework Decision
2006/783/JHA of 6 October 2006 on the application of the principle of mutual recognition
to confiscation orders.

Following the entry into force of the Lisbon Treaty, Directive 2014/41/EU of 3 April
2014 regarding the European Investigation Order in criminal matters, adopted on the basis
of Art. 82.1 TFUE, has partially replaced the provisions of Council Framework Decision
2003/577/JHA, as regards the freezing of evidence for Member States bound by that Direc-
tive. Eventually, the provisions of Framework Decision 2003/577/JHA as regards freezing of
property and Framework Decision 2006/783/JHA were replaced by Regulation
2018/1805/EU of 14 November 2018 on the mutual recognition of freezing orders and con-
fiscation orders, adopted on the basis of Art. 82.1 TFEU, between Member States bound by
the Regulation itself. Therefore, the provisions of Framework Decision 2003/577/JHA as re-
gards freezing of property, as well as the provisions of Framework Decision 2006/783/JHA,
should continue to apply between the Member States that are not bound by the Regulation,
and between any Member State that is not bound by the Regulation and any Member State
that is bound by the Regulation (Recital 52 of the latter).

23 See Council Decision 2007/845/JHA of 6 December 2007 concerning cooperation
between Asset Recovery Offices of the Member States in the field of tracing and identifica-
tion of proceeds from, or other property related to, crime.

24 See, respectively, Art. 1, par. 2 of the Joint Action and Art. 3 of the Framework
Decision.
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suring “that all Member States have effective rules governing the confis-
cation of the proceeds of crime” (Recital 10).

In view of this general objective, the Framework Decision laid down
a very detailed discipline aimed at for the first time harmonising national
legislation on extended confiscation of the assets of persons convicted
for specific categories of crimes (Art. 3)25; and it also envisaged the pos-
sibility of third-party confiscation (Art. 3, par. 3). By contrast, no refer-
ence at all was made to confiscation without conviction26.

Following the deadline for the transposition of Framework Decision
2005/212, the Commission found that the level of harmonisation of na-
tional legislation attained was not satisfactory, due both to insufficient
implementation and to persisting inconsistencies in the provisions
adopted at a national level27.

Furthermore, such inconsistencies had the effect of hindering mu-
tual recognition, as “it is difficult for requested countries to execute for-
eign confiscation orders if such orders are based on schemes that are
completely at odds with their own national approach”28.

25 See J. BOUCHT, The limits of asset confiscation. On the legitimacy of extended appro-
priation of criminal proceeds, Oxford-Portland: Hart, 2017, 30; D. NIŢU, “Extended and third
party confiscation in the EU”, op. cit., par. 2.2.

26 True that Art. 3.4 gives the Member States discretion “to use procedures other than
criminal procedures to deprive the perpetrator of the property in question”; however, the ref-
erence to “the perpetrator” – in the Italian version “l’autore del reato” (the author of the of-
fence) – leaves little room for a procedure not requiring a finding of guilt (see A.M. MAUGERI,
“La proposta di direttiva UE in materia di congelamento e confisca dei proventi del reato:
prime riflessioni”, Dir. pen. cont. - Riv. trim., 2, 2012, 181).

27 As outlined by Niţu (op. cit., par. 2.3.1) “The major hindering behind Framework
Decision 2005/212/JHA was the alternative options for extended confiscation provided by
Article 3”. As a matter of fact, “given the variety of measures taken by the Member States,
designed in accordance with their legal systems and characterised by differing legal concepts
that do not always overlap, it is often difficult to determine which one (at least) of these pro-
visions [i.e. of Art. 3] each Member State has complied with unless they have spelled it out”
(Report from the Commission pursuant to Article 6 of the Council Framework Decision of
24 February 2005 on confiscation of crime-related proceeds, instrumentalities and property
(2005/212/JHA), of 17.12.2007, COM(2007) 805 final).

28 K. LIGETI, M. SIMONATO, “Asset Recovery in the EU: Towards a Comprehensive En-
forcement Model beyond Confiscation? An Introduction”, op. cit., 5; accordingly, J. BOUCHT,
The limits of asset confiscation. On the legitimacy of extended appropriation of criminal pro-
ceeds, op. cit., 36. In this respect it is worth noting that Framework Decision 783/2006/JHA
– while establishing the principle of mutual recognition of confiscation orders adopted in the
circumstances set out in the previous Framework Decision 2005/212/JHA – included as op-
tional ground for refusal the fact that “the confiscation order falls outside the scope of the
option adopted by the executing State within the meaning of Article 3(2) of Framework
Decision 2005/212/JHA” (Art. 8.3). All this considered, should the options adopted by
Member States under the latter provision differ one from the other, this ground of refusal
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The aforesaid critical remarks were mainly conceived with reference
to the issue of extended confiscation, where (at least) an embryonic at-
tempt of harmonisation had actually occurred. The same remarks should
then apply, a fortiori, to non-conviction-based confiscation, which, as
stated before, was simply not mentioned under third-pillar Framework
Decisions29.

4. The “changing fortunes” of non-conviction-based confiscation in the
procedure for the adoption of Directive 2014/42/EU

Despite the emphasis placed on the importance of confiscation as an
essential tool in the fight against organised crime30 and the stated objec-
tive of ensuring “that all Member States have effective rules governing
the confiscation of proceeds from crime”31, on the day after the entry
into force of the Treaty of Lisbon national legislations on confiscation
were still significantly inconsistent, with negative effects on the efficiency
of inter-state cooperation. More specifically, third-pillar instruments on
confiscation did not address the issue of NCBC at all.

While the European Council Stockholm Program of 200932 rather
generically proclaimed that “the confiscation of assets of criminals
should be made more efficient and cooperation between Asset Recovery
Offices made stronger”, other EU soft-law instruments explicitly patron-
ised the adoption of common rules concerning NCBC.

To start with, the Council of the European Union in 2010 invited
the Commission and the Member States to consider “ways to acknowl-

could always apply. According to the Report from the Commission to the European Parlia-
ment and the Council based on Article 22 of the Council Framework Decision
2006/783/JHA of 6 October 2006 on the application of the principle of mutual recognition
to confiscation orders (COM (2010) 428 final of 23.8.2010), the majority of the Member
States have actually transposed this ground of refusal into their national legislation, making it
obligatory.

29 For a case-law analysis illustrating the obstacles in the transnational enforcement of
NCBC orders stemming both from the lack of EU instruments imposing on Member States
the duty to enforce such orders, and from the insufficient harmonisation of national laws on
NCBC, see F. ALAGNA, ‘Non-conviction based confiscation: why the EU directive is a missed
opportunity’, Eur. Journal of Crim. and Policy Research, 2015, 21(4), 453 f.

30 “The main motive for organised crime is financial gain. In order to be effective,
therefore, any attempt to prevent and combat such crime must focus on tracing, freezing,
seizing and confiscating the proceeds from crime” (Framework Decision 2006/783/JHA,
Recital 7).

31 See Framework Decision 2005/212/JHA, Recital (10).
32 The Stockholm Program - An open and secure Europe serving and protecting citi-

zens (2010/C 115/01).
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edge non-conviction-based confiscation systems in those Member States
which do not have such systems in place, and in particular to examine,
within the framework of mutual recognition, ways to enforce non-con-
viction-based confiscation orders in those Member States”33.

In turn, the European Parliament in 2011 was even more explicit,
calling the “Commission to submit…a framework proposal for a direc-
tive on the procedure for the seizure and confiscation of the proceeds of
crime” that should also include “rules on the effective use of instruments
such as extended and non-conviction-based confiscation”34.

The implications of an EU obligation for the Member States to in-
troduce NCBC into their national legal systems and/or to recognise non-
conviction-based confiscation orders is well demonstrated by the chal-
lenging legislative procedure that led to the current text of Art. 4 of Di-
rective 2014/42/EU. This text takes up – with some modifications in a
restrictive sense – what was formulated in the original Commission pro-
posal, from which the analysis shall therefore start.

4.1. The limited cases for non-conviction-based confiscation in the original
Commission proposal

In response to calls from the Council of the European Union and
the European Parliament, in 2012 the Commission finally presented a
proposal for a Directive on the freezing and confiscation of proceeds of
crime in the EU35.

33 Council Conclusions of 28 May 2010 on Confiscation and Asset Recovery (7769/
3/2010).

34 European Parliament Resolution of 25 October 2011 on organised crime in the Eu-
ropean Union (2010/2309(INI)), par. 8 (emphasis added).

35 Proposal for a Directive of the European Parliament and of the Council on the freez-
ing and confiscation of proceeds of crime in the European Union, of 12.3.2012, COM(2012)
85 final. For a commentary see A.M. MAUGERI, “La proposta di direttiva UE in materia di
congelamento e confisca dei proventi del reato: prime riflessioni”, op. cit., 180 ff.; J.P. RUI,
“Non-conviction based confiscation in the European Union—an assessment of Art. 5 of the
proposal for a directive of the European Parliament and of the Council on the freezing and
confiscation of proceeds of crime in the European Union”, op. cit.; J. BOUTCH, Extended
Confiscation and the Proposed Directive on Freezing and Confiscation of Criminal Proceeds
in the EU: On Striking a Balance between Efficiency, Fairness and Legal Certainty, Eur. Jour-
nal of Crime, Criminal Law and Criminal Justice, 2013, n. 1, 127 ff.

The restraint in dealing with the issue of NCBC was already clear in the explanatory
memorandum of the proposal, where, introducing the “minimum rules for Member States
with respect to freezing and confiscation of criminal assets through direct confiscation, value
confiscation, extended confiscation [third party confiscation and] non-conviction based con-
fiscation” only with respect to the latter was it necessary to specify that only “limited cir-
cumstances” were considered (par. 1.1).
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Recital no. 12 of the Directive proposal, after stating that the “is-
suance of confiscation orders generally requires a criminal conviction”,
provided that in “some cases, even where a criminal conviction cannot
be achieved, it should still be possible to confiscate assets in order to dis-
rupt criminal activities and ensure that profits resulting from criminal ac-
tivities are not reinvested into the licit economy”.

Accordingly, Article 5 of the proposal, entitled “Non-conviction
based confiscation”, provided as follows:

“Each Member State shall take the necessary measures to enable it to
confiscate proceeds and instrumentalities without a criminal conviction, fol-
lowing proceedings which could, if the suspected or accused person had been
able to stand trial, have led to a criminal conviction, where:

(a) the death or permanent illness of the suspected or accused person
prevents any further prosecution; or

(b) the illness or flight from prosecution or sentencing of the suspected
or accused person prevents effective prosecution within a reasonable time,
and poses the serious risk that it could be barred by statutory limitations”.

The choice to limit NCBC to the cases of death, (permanent) illness
and flight from prosecution of the suspected or accused person clearly
mirrored Article 54 of UN Convention against Corruption36, as the ex-
planatory memorandum underlined. At the same time, the option not to
introduce a general model of NCBC was explained with the need “to
meet the requirement of proportionality”37.

Though the proposed model concerned confiscation “in relation to
a criminal offence”, it allowed “Member States to choose whether con-
fiscation should be imposed by criminal and/or civil/administrative
courts”38.

However, as has been underlined39, the proposal did not provided
for a real actio in rem for the recovery of assets of suspect origin inde-
pendent of the criminal proceedings in personam, as happens with civil
forfeiture and with preventive confiscation in Italy40. Rather, such pro-

36 See, supra, par. 2.
37 Explanatory Memorandum to Article 5.
38 Ibidem. In this respect, it is worth recalling that Article 8 of the proposal provided

that in the cases under Art. 5, “the person whose property is affected by the decision to con-
fiscate shall be represented by a lawyer throughout the proceedings in order to pursue the
rights of the defence of the person relating to the establishment of the criminal offence and
to the determination of the proceeds and instrumentalities”.

39 A.M. MAUGERI, “La proposta di direttiva UE in materia di congelamento e confisca
dei proventi del reato: prime riflessioni”, op. cit., 193 ff.

40 See, supra, note 12.
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posal envisaged an “autonomous” procedure capable of recovering illicit
profits only in a very limited set of situations where it is not possible to
proceed in personam, excluding, instead, the more frequent case where
the suspect cannot be identified.

Furthermore, and most importantly, in the proposed NCBC model
orders could only be adopted when the judge considers that if the sus-
pect or accused had been able to stand trial the procedure could have led
to a criminal conviction. In sum, and quite paradoxically, the proposal
implied that “the establishment of an offence is necessary for a non-con-
viction based confiscation”, which is “something entirely different to
what is commonly known as non-conviction based confiscation”41. All
this considered, we cannot but agree with the feeling that such system
could have “a very limited effectiveness…given its substantial link to a
criminal trial”42.

Given that the contents of the proposed Article 5 have been incor-
porated with few modifications into the final version of Directive
2014/42EU Art. 4(2), further comments will be made with regard to the
provision in force43.

4.2. The innovative model of European non-conviction-based confiscation
proposed by the LIBE Committee of the European Parliament

During the legislative process that led to the adoption of Directive
2014/42/EU, the Committee on Civil Liberties, Justice and Home Affairs
(LIBE) of the European Parliament tabled radical amendments to the
original Commission proposal44. The objective of the LIBE Committee

41 J.P. RUI, “Non-conviction based confiscation in the European Union – an assessment
of Art. 5 of the proposal”, op. cit., 354.

42 F. ALAGNA, ‘Non-conviction based confiscation: why the EU directive is a missed
opportunity’, op. cit., 457, where the Author also notes that “the very limitation of such
approach is that it deprives NCB confiscation of its true added value, which consists right in
the opportunity to enforce confiscation where the evidentiary frame suffices for assuming the
illicit origin of the goods confiscated but not for proving the accused guilty”.

43 See par. 4.3 below.
44 Report of the Committee on Civil Liberties, Justice and Home Affairs on the pro-

posal for a Directive on the freezing and confiscation of proceeds of crime in the European
Union, 20 May 2013, A7-0178/2013. For a commentary see A.M. MAUGERI, “L’actio in rem
assurge a modello di ‘confisca europea’ nel rispetto delle garanzie Cedu? - Emendamenti
della Commissione Libe alla proposta di direttiva in materia di congelamento e confisca dei
proventi del reato”, Dir. pen. cont. - Riv. trim., 2013, 3, 252 ff.; F. MAZZACUVA, “La posizione
della Commissione LIBE del Parlamento europeo alla proposta di direttiva relativa al conge-
lamento e alla confisca dei proventi di reato”, Dir. pen. cont., 16 July 2013; C. GRANDI, “Il
ruolo del Parlamento europeo nell’approvazione delle direttive di armonizzazione penale”,
Riv. it. dir. proc. pen., 2015, 709 ff.
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was made quite clear in amendment 8 to Recital 12 of the Commission
proposal, which stipulated that “Provision should be made to enable
non-conviction based confiscation in all Member States”.

More in detail, according to amendment 33 of the LIBE Committee
Report, the limited cases of NCBC envisaged in the original Commission
proposal would be disciplined – under Article 5 in a new par. 245 – only
as additional cases to the general model of European NCBC set forth un-
der Article 5, par. 1, which stipulated that:

“each Member State shall take the necessary measures to enable judicial
authorities to confiscate, as a criminal sanction, proceeds and instrumentali-
ties without a criminal conviction where a court is convinced on the basis of
specific circumstances and all the available evidence that those assets derive
from activities of a criminal nature, while fully respecting the provisions of
Article 6 of the ECHR and the European Charter of Fundamental Rights.
Such confiscation is to be considered of criminal nature according, amongst
others, to the following criteria: (i) the legal classification of the offence un-
der national law, (ii) the nature of the offence and (iii) the degree of severity
of the penalty that the person concerned risks incurring and shall also be in
line with national constitutional law”.

As it has been underlined, unlike the original Commission proposal,
the LIBE Committee Report intended NCBC in its true and traditional
pattern, allowing confiscation “on an eased burden of proof, where there
is no conviction, if the illicit origin of the assets concerned is demon-
strated”46. In other words, the LIBE Commission proposed to adopt the

45 In particular, the new Article 5 par. 2 proposed by the LIBE Committee slightly
amended the original text, providing that: “Each Member State shall also take the necessary
measures to enable judicial authorities to confiscate proceeds and instrumentalities without a
criminal conviction, following proceedings which could, if the suspected or accused person
had been able to stand trial, have led to a criminal conviction, where:

a) the death, illness or permanent illness of the suspected or accused person, where the
illness or permanent illness results in the person being unfit to stand trial, prevents any fur-
ther prosecution; or

b) the illness or flight from prosecution or sentencing of the suspected or accused
person prevents effective prosecution within a reasonable time and poses the serious risk that
it could be barred by statutory limitations”.

Therefore, under lett. a – not only death or permanent illness, but – also non-perma-
nent illness could legitimise NCBC, provided the health conditions “results in the person be-
ing unfit to stand trial”; such modification was welcomed by the literature, noting that the
mandatory “permanent” nature of the illness could cause evidentiary problems (A.M.
MAUGERI, “L’actio in rem assurge a modello di ‘confisca europea’ nel rispetto delle garanzie
Cedu?, op. cit., 274).

46 F. ALAGNA, ‘Non-conviction based confiscation: why the EU directive is a missed
opportunity’, op. cit., 458.
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actio in rem against tainted property as the general model of European
NCBC47, by imposing on the Member States the confiscation of criminal
proceeds in absence of a conviction, and without limiting such obligation
to a set of cases where the actio in personam is precluded or to the cases
where a criminal proceeding has been initiated against an identified de-
fendant48.

At the same time, with the aim of striking a balance between effi-
ciency and the respect of fundamental rights, the LIBE Committee
added two remarkable elements.

First, the proposed model of European NCBC only concerned the
proceeds and instrumentalities of a crime: according to Recital 12b the
Directive “only covers such forms of non-conviction based confiscation
which are considered to be of a criminal nature”. According to the justi-
fication to amendment 27 “the measure has to be in relation to a crimi-
nal offence”. Consequently, Art. 5 specifies that NCBC confiscation
should be ordered only “where a court is convinced on the basis of specific
circumstances and all the available evidence that those assets derive from
activities of a criminal nature”. Therefore, while breaking the link be-
tween confiscation and the conviction of the offender, the proposal
shifted the focus on the link between the property and the crime, by im-
posing a substantial evidentiary standard49.

Second, and in parallel, in the LIBE Committee proposal NCBC is
justified in light of its explicit classification as a “criminal sanction”, the
imposition of which should be subject to the guarantees envisaged in Ar-
ticle 6 ECHR and in the European Charter of Fundamental Rights, ex-
pressly referred to in Article 5(1) and in Recital 18 of the amended pro-

47 A.M. MAUGERI, “L’actio in rem assurge a modello di ‘confisca europea’, op. cit., 273.
What is more, while Recital 1, as reworded by amendment 1, seemed to make ‘the mutual
recognition of measures taken in a different field from that of criminal law or otherwise
adopted in the absence of a criminal conviction in the circumstances defined in Article 5’
functional to the fight ‘against economic crime, organised crime and terrorism’, the text of
Art. 5 did not actually limit the obligation to introduce NCBC to the areas of economic and
organised crime only.

48 In this respect, amendment no. 5 proposed a new Recital 7b, which provided that
“Member States are free to adopt confiscation procedures which are linked to a criminal case
before any court, whether criminal, civil or administrative”. On the similarities between the
LIBE Committee proposed model of European NCBC and the Italian model of preventive
anti-mafia confiscation, see A.M. MAUGERI, “L’actio in rem assurge a modello di ‘confisca eu-
ropea’, op. cit., 272; F. MAZZACUVA, La posizione della Commissione LIBE del Parlamento eu-
ropeo, op. cit.

49 For an in-depth analysis of the evidentiary standard required by the wording of Ar-
ticle 5, see A.M. MAUGERI, “L’actio in rem assurge a modello di ‘confisca europea’, op. cit.,
280 ff.
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posal50. In this respect, the LIBE Committee recalled that European
Court of Human Rights had never considered the fact that individuals
may be subjected to NCBC to be a violation of fundamental rights (new
Recital 18a).

The choice of explicitly qualifying as “criminal” the confiscation –
with or without prior conviction – making it subject to the safeguards of
the ECHR and the CFREU was generally welcomed in the literature51, al-
though some criticism arose with respect to the overall coherence of the
proposed amendments52.

However, the text of the LIBE Committee was dropped by the Par-
liament in its position in first reading53, the text of which – a practical re-
covery of the original Commission proposal, as far as NCBC is con-
cerned – was finally adopted on 3 April 2014.

4.3. The “minimal” version of non-conviction-based confiscation under Ar-
ticle 4(2) of Directive 2014/42/EU. Critical remarks

While the aforementioned UN Convention on Corruption of 2003
and FATF Recommendations of 2012 only provided for soft-law provi-

50 Justification to amendment 33 points out that “The ‘criminal nature’ of such a con-
fiscation is a condition for any harmonisation under Article 83(1) TFEU”.

51 See A.M. MAUGERI, “L’actio in rem assurge a modello di ‘confisca europea’, op. cit.,
274 f., where the Author also underlines that the strengthening of the guarantees was in line
with the Opinion of the European Union Agency for Fundamental Rights (FRA) Opinion on
the Confiscation of proceeds of crime (Vienna, 4 December 2012), which outlined that “the
Procedural safeguards, as they have been developed in the relevant case law of the ECtHR,
could be more prominent in the proposal, in order to enforce the compatibility with relevant
fundamental rights standards of the non-conviction based confiscation mechanism. Such
detailed safeguards would aim at providing a reasonable opportunity for a person concerned
to put facts of the case to the responsible authorities”.

52 More in detail, part of the doctrine pointed out that the explicit qualification of con-
fiscation as a criminal sanction would raise questions of consistency with procedural safe-
guards. As it was noted, when the Court of Strasbourg declared the compatibility of NCBC
with the Convention, it came to this conclusion after excluding the criminal nature of the
measure under scrutiny (i.e. preventive measures provided for in the Italian anti-mafia legis-
lation), therefore on the grounds of Art. 6, par. 1, i.e. the civil limb of the right to a fair trial,
and not of Art. 6, par. 2, i.e. the criminal limb. On the contrary, once the criminal nature of
confiscation is recognised, its application should consequently meet the (higher) standards
entrenched in Art. 6, par. 2, including the presumption of innocence: the question, then, is
whether the application of a “criminal” measure would be compatible with the presumption
of innocence also “in absence of sufficient evidence to obtain a conviction” (F. MAZZACUVA,
La posizione della Commissione LIBE, op. cit.).

53 Position of the European Parliament adopted at first reading on 25 February 2014
with a view to the adoption of Directive 2014/…/EU of the European Parliament and of the
Council on the freezing and confiscation of instrumentalities and proceeds of crime in the
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sions on NCBC54, Art. 4(2) of Directive 2014/42/EU55 introduced the
first binding provision requiring EU Member States to provide for con-
fiscation without previous convictions not limited to a specific category
of crime56.

While Art. 4, par. 1 of the Directive requires Member States to en-
able conviction-based confiscation57, Art. 4, par. 2 provides that

“where confiscation on the basis of paragraph 1 is not possible, at least where
such impossibility is the result of illness or absconding of the suspected or ac-
cused person, Member States shall take the necessary measures to enable the
confiscation of instrumentalities and proceeds in cases where criminal pro-
ceedings have been initiated regarding a criminal offence which is liable to
give rise, directly or indirectly, to economic benefit, and such proceedings
could have led to a criminal conviction if the suspected or accused person had
been able to stand trial”58.

European Union (EP-PE_TC1-COD(2012)0036). According to J.P. RUI, U. SIEBER, “Non-
Conviction-Based Confiscation in Europe. Bringing the picture together”, op. cit., 277, “the
present NCBC provision of the Directive is the result of an intrasparent debate that took
place over a relatively short period of time and led to a compromise”.

54 See, supra, par. 2.
55 Directive 2014/42/EU of 3 April 2014 on the freezing and confiscation of instru-

mentalities and proceeds of crime in the European Union. For a commentary see F. ALAGNA,
‘Non-conviction based confiscation: why the EU directive is a missed opportunity’, op. cit.,
455 ss.; G. ARCIFA, “The new EU Directive on confiscation: a good (even if still prudent)
starting point for the post-Lisbon Eu strategy on tracking and confiscating illicit money”,
Università di Catania - Online Working Paper n. 64/2014, available at http://www.cde.
unict.it/quadernieuropei/giuridiche/64_2014.pdf; M. FAZEKAS, E. NANOPOULOS, “The Effec-
tiveness of eu Law: Insights from the EU Legal Framework on Asset Confiscation”, Eur.
Journal of Crime, Criminal Law and Criminal Justice, 2016, 39 ff.; M. FERNANDEZ-BERTIER, The
confiscation and recovery of criminal property: a European Union state of the art, Era Forum,
2016, 333 ff.; J. BOUCHT, The limits of asset confiscation, op. cit., 35 ff.; A.M. MAUGERI, “La
direttiva 2014/42/UE relativa alla confisca degli strumenti e dei proventi da reato nell’Unione
europea tra garanzie ed efficienza: un ‘work in progress’ ”, Dir. pen. cont. - Riv. trim., 1, 2015,
300 ff.; J.P. RUI, U. SIEBER, “Non-Conviction-Based Confiscation in Europe. Bringing the
picture together”, op. cit., 276 ff.; M. SIMONATO, “Directive 2014/42/EU and non-conviction
based confiscation. A step forward on asset recovery?”, op. cit.

56 As noted by M. SIMONATO, ivi, 222.
57 “Member States shall take the necessary measures to enable the confiscation, either

in whole or in part, of instrumentalities and proceeds or property the value of which corre-
sponds to such instrumentalities or proceeds, subject to a final conviction for a criminal
offence, which may also result from proceedings in absentia”.

58 By virtue of the reference to Art. 4, par. 1, the scope of application of NCBC mirrors
that of “traditional” confiscation under par. 1 itself, which in turn corresponds with the
general scope of application of the Directive under Art. 3: the latter provision mentions an
extensive list of offences harmonised under third-pillar Framework Decisions, Directives
adopted on the basis of Art. 83 TFEU, as well as instruments to be adopted which “provide
specifically that this Directive applies to the criminal offences harmonised therein”. There-
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Before analysing this provision, it is worth noting that Art. 5 of the
original Commission proposal of 2012 – explicitly entitled “non-convic-
tion based confiscation” – was dropped during negotiation. While it is
true that its text has been substantially transposed into Art. 4, par. 2 of
the current Directive, the fact remains that EU legislators proved to be
reluctant to use the wording “confiscation without conviction”, a further
evidence of how controversial the issue remains59.

All this considered, it is no surprise that the Directive achieved only
a minimum harmonisation, as it requires NCBC in very few cases and
under restrictive circumstances, namely:

i. When criminal proceedings – for a crime listed in Art. 3 which
can give rise to economic benefit – have been initiated against a person.

ii. But the conviction cannot be achieved due to illness or the ab-
sconding of the suspect or accused.

iii. Provided the proceedings “could have led to a criminal convic-
tion if the suspected or accused person had been able to stand trial”.

Three observations can be made.
First, likewise the Commission proposal, Article 4, par. 2 of Direc-

tive 2014/42/EU clearly requires criminal proceedings in personam,
therefore it does not include cases where the offender is unknown and it
only concerns crime-related proceeds. Accordingly, this provision is far
from introducing a real, traditional form of NCBC, which generally fol-
low proceedings in rem60. Since the provision in force mirrors the origi-
nal Commission proposal, the already quoted idea remains valid that this
model is “something entirely different from what is commonly known
as” NCBC61.

Second, the set of cases where NCBC shall be allowed appears to be
extremely narrow, even more limited than that envisaged in the original

fore, the scope of application of the NCBC is wider than that of extended confiscation as dis-
ciplined under Art. 5, par. 2 of the Directive, which provides for a list of crimes slightly nar-
rower than that under Art. 3 (on the issue see D. NIŢU, “Extended and third party confisca-
tion in the EU”, op. cit., par. 2.3.1).

59 As observed by M. PANZAVOLTA, “Confiscation and the Concept of Punishment”, op.
cit., 26.

60 M. FERNANDEZ-BERTIER, “The confiscation and recovery of criminal property: a Eu-
ropean Union state of the art”, 336; see also F. ALAGNA, ‘Non-conviction based confiscation:
why the EU directive is a missed opportunity’, op. cit., 457, where the Author labels the EU
model a “semi-non-conviction based confiscation”; M. SIMONATO, “Directive 2014/42/EU
and non-conviction based confiscation”, op. cit., 222, defines Art. 4 par. 2 of the Directive a
“hybrid provision”.

61 J. P. RUI, “Non-conviction based confiscation in the European Union - an assessment
of Art. 5 of the proposal”, as quoted, supra, nt. 41.
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Commission proposal, which mentioned a third hypothesis – the case of
death of the defendant – then dropped during negotiation62. In sum, the
Directive calls the Member States to allow NCBC only when the convic-
tion is not possible due to illness or absconding of the suspected or ac-
cused person.

In order to assess the effective impact of such provision on national
legislations it is worth recalling the text of Recital 15, which explicitly ac-
knowledged that “in such cases of illness and absconding, the existence
of proceedings in absentia in Member States would be sufficient to com-
ply with this obligation”.

In other words, the Member States that provide for trials in absen-
tia already fulfilled the condition of Art. 4(2), which therefore has had no
impact at all in their national legislations63. In this respect, it must also be
pointed out that proceedings in absentia allow the possibility to convict a
defendant who has not appeared in court: in those States, therefore, the
“courts can easily render a conviction that also contains…a confiscation
decision”64. Thus, the confiscation order adopted following a trial in ab-
sentia is a conviction-based one, which has nothing to do, once again,
with NCBC65.

As for the Member States that do not know at all in absentia trials
yet66, they could comply with Art. 4(2) by laying down in absentia confis-

62 For critical remarks on this choice see A.M. MAUGERI, “La direttiva 2014/42/UE rel-
ativa alla confisca degli strumenti e dei proventi da reato”, op. cit., 324. The Author also
maintains that the list should have included more cases that preclude the conviction, but not
always hinder the continuation of the criminal proceedings: for example, the lack of criminal
capacity (“imputabilità”) that not always depend on illness (e.g. minor age) or the case of
amnesty. The Author also mention the case of prescription: to this respect, it is worth recall-
ing that in a recent judgement (G.I.E.M. s.r.l. v. Italy, Hotel promotion Bureau s.r.l. and Rita
Sarda s.r.l. v. Italy, Falgest s.r.l. and Gironda v. Italy, Applications no. 1828/06, 34163/07, and
19029/11, 28 June 2018) the ECtHR, deviating from its precedent case-law (Varvara v. Italy,
App. no. 17475/09, 29 October 2013), has established that Article 7 ECHR does not neces-
sarily require a ‘formal’ conviction for the application of a substantially-criminal sanction; on
the contrary a ‘substantial’ declaration of liability – as the one made by the Italian courts be-
fore the statute of limitation put an end to the criminal proceedings a quo – may be ‘capable
of satisfying the prerequisite for the imposition of a sanction compatible with Article 7 of the
Convention’ (on the issue see M. SIMONATO, M. FERNANDEZ-BERTIER, “Confiscation and fun-
damental rights”, op. cit., in this book, par. 4).

63 M. SIMONATO, “Directive 2014/42/EU and non-conviction based confiscation”, op.
cit., 223.

64 J.P. RUI, U. SIEBER, “Non-conviction based confiscation in Europe”, op. cit., 281.
65 M. FERNANDEZ-BERTIER, “The confiscation and recovery of criminal property: a Eu-

ropean Union state of the art”, op. cit., 336.
66 Actually, a clear minority: see S. QUATTROCOLO, S. RUGGERI (eds.), Personal Participa-

tion in Criminal Proceedings. A Comparative Study of Participatory Safeguards and in absentia
Trials in Europe, Heidelberg: Springer, 2019 and ivi S. QUATTROCOLO, Participatory Rights in

49NON-CONVICTION-BASED CONFISCATION IN THE EU LEGAL FRAMEWORK



cation proceedings, without the establishment of in absentia criminal pro-
ceedings that can lead to a conviction being necessary67.

Third, the condition under Art. 4, par. 2 that the proceedings “could
have led to a criminal conviction” entails “a full proof of a crime com-
mitted by the said person”68: although a “real” conviction is not neces-
sary, the full proof of a “potential” conviction is still required. Therefore,
the evidentiary standard that must be satisfied in order to prove the po-
tential conviction does not seem to be lower than what is necessary for a
real conviction: a further element to conclude that “Art. 4, No. 2 has
nothing to do with a typical NCBC decision”69.

For all these reasons, the system introduced by Art. 4, par. 2 of Di-
rective 2014/42 has been considered almost unanimously “disappointing
in the eyes of the supporters of NCBC”70. Of course, more far-reaching
models of NCBC are not in contrast with the Directive, which lays down
only minimum rules. However, the objective of promoting an extensive
harmonisation of national laws on confiscation without previous convic-
tion, capable of facilitating the mutual recognition of NCBC orders
across Europe, was certainly missed.

5. The initiatives for improving the existing EU legal framework

The shortcomings of the newly introduced NCBC legal framework
prompted the European Parliament and the Council to adopt new initia-

Comparative Criminal Justice. Similarities and Divergences Within the Framework of the Euro-
pean Law, 449 ff.

Furthermore, it must be considered that Directive 2016/43 of the European parliament
and of the Council of 9 March 2016 on the strengthening of certain aspects of the presump-
tion of innocence and of the right to be present at the trial in criminal proceedings, set forth,
inter alia, the condition under which Member States shall allow a trial – and the potential fol-
lowing conviction – in absentia. More in detail, Art. 8, par. 2, on the right to be present at the
trial, stipulates that “Member States may provide that a trial which can result in a decision on
the guilt or innocence of a suspect or accused person can be held in his or her absence, pro-
vided that: (a) the suspect or accused person has been informed, in due time, of the trial and
of the consequences of nonappearance; or (b) the suspect or accused person, having been in-
formed of the trial, is represented by a mandated lawyer, who was appointed either by the
suspect or accused person or by the State”. The deadline for the transposition of the Direc-
tive expired on 1 April 2018 and the Commission report on its implementation in the Mem-
ber States is awaited by 1 April 2021.

67 J.P. RUI, U. SIEBER, “Non-conviction based confiscation in Europe”, op. cit., 281.
68 Ivi., 278.
69 M. FERNANDEZ-BERTIER, “The confiscation and recovery of criminal property”, op.

cit., 336.
70 Ivi, 335; see also F. ALAGNA, ‘Non-conviction based confiscation: why the EU direc-

tive is a missed opportunity’, op. cit., 458 f.; A. MAUGERI, “La direttiva 2014/42/UE relative
alla confisca degli strumenti e dei proventi da reato”, op. cit., 327.
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tives. With a joint statement issued simultaneously with the adoption of
the Directive, the EU co-legislators called on the Commission “to
analyse, at the earliest possible opportunity and taking into account the
differences between the legal traditions and the systems of the Member
States, the feasibility and possible benefits of introducing further com-
mon rules on the confiscation of property deriving from activities of a
criminal nature, also in the absence of a conviction of a specific person
or persons for these activities”71.

In response to this call, in its European Agenda on Security of 28
April 201572 the Commission announced that in 2016 “a feasibility study
on common rules on non-conviction based confiscation of property de-
rived from criminal activities” would be issued.

However, in spite of good intentions, it has become quite clear that
the persisting differences between national approaches to NCBC are
playing a dual and conflicting role. On the one hand, they are the target
to hit through the proposed harmonisation measures. On the other hand,
they are the hurdle that always prevents the adoption of the harmonisa-
tion measures themselves. A hurdle that remains extremely high, at least
for two reasons: first, “various Member States have highlighted the exist-
ing incompatibility” of NCBC “with their legal tradition”73, sometimes
rooted in national Constitutions. Second, some authors also cast doubts
on the existence of a suitable EU competence to enact a far-reaching
model of European NCBC, since Art. 83, par. 1 and 2 TFEU would not
provide for a proper legal basis74. If that were the case, and being aware
of the difficulties experienced in the adoption of Art. 4 of the Directive,

71 Council of the European Union, Interinstitutional File: 2012/0036 (COD), no.
7329/1/14, 31.3.2014.

72 Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions. The Euro-
pean agenda on security, 28.4.2015, COM(2015) 185 final.

73 M. FERNANDEZ-BERTIER, “The confiscation and recovery of criminal property”, op.
cit., 338 f. In this respect, the scenario depicted in the document from the British Parliament,
House of Commons, European Security Committee (quoted by J.P. RUI, U. SIEBER, “Non-
conviction based confiscation in Europe”, op. cit., 281) is extremely interesting, revealing
that during negotiations “Member States have sought to change Art. 5 [of the Commission
original Directive proposal] so that they can comply with it without having to create new-
conviction-based confiscation powers. Negotiations have reshaped the Article so that Mem-
ber States can implement it by using in absentia prosecutions to achieve conviction” (docu-
ment available at https://publications.parliament.uk/pa/cm201213/cmselect/cmeuleg/86-
xxii/86xxii13.htm ).

74 In this sense see J.P. RUI, U. SIEBER, “Non-conviction based confiscation in Europe”,
op. cit., 284 ff. See also M. SIMONATO, “Directive 2014/42/EU and non-conviction based
confiscation”, op. cit., 221.
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the only viable choice would be the adoption of soft-law instruments en-
couraging “Member States to introduce legislation on NCBC models…
along the lines of the common law model and the Italian preventive
model”75.

All these difficulties and uncertainties76 have probably led EU legis-
lator to abandon the path of harmonisation and to embark (again) on
that of mutual recognition.

In the already mentioned joint statement77, the European Parlia-
ment and the Council also called on “the Commission to present a leg-
islative proposal on mutual recognition of freezing and confiscation or-
ders at the earliest possible opportunity”. In parallel, in the aforesaid
Agenda78, the Commission stated that “Mutual recognition of freezing
and confiscation orders should be improved”.

Accordingly, in 2016 the Commission adopted a proposal79 that
eventually led to the adoption of Regulation 2018/1805/EU, on the mu-
tual recognition of freezing orders and confiscation orders80.

While another chapter of this book deals with the topic of mutual
recognition81, the analysis here should focus on the provisions on NCBC.
In this respect, the Explanatory Memorandum of the proposal established
that the scope of the regulation would be extended compared to Direc-
tive 2014/42/EU, as it

“will also cover orders for non-conviction based confiscation issued within
the framework of criminal proceedings: the cases of death of a person, im-
munity, prescription, cases where the perpetrator of an offence cannot be
identified, or other cases where a criminal court can confiscate an asset

75 J.P. RUI, U. SIEBER, “Non-conviction based confiscation in Europe”, op. cit., 290.
76 Even more so if we consider that the EctHR approach on the consistency of NCBC

with the Convention is not fully predictable yet (see M. SIMONATO, M. FERNANDEZ-BERTIER,
“Confiscation and fundamental rights”, op. cit., in this book).

77 See, supra, note 71.
78 See, supra, note 72.
79 Proposal for a Regulation of the European Parliament and of the Council on the

mutual recognition of freezing and confiscation orders, of 21.12.2016, COM(2016) 819 final;
see A.M. MAUGERI, “Prime osservazioni sulla nuova proposta di regolamento del parlamento
europeo e del consiglio relativa al riconoscimento reciproco dei provvedimenti di congela-
mento e confisca”, Dir. pen. cont. - Riv. trim., 2017, 2, 235 ff.

80 Regulation 2018/1805/EU of the European Parliament and of the Council of 14 No-
vember 2018 on the mutual recognition of freezing orders and confiscation orders; see A.M.
MAUGERI, “Il Regolamento (UE) 2018/1805 per il reciproco riconoscimento dei provvedi-
menti di congelamento e di confisca: una pietra angolare per la cooperazione e l’efficienza”,
Dir. pen. cont., 16 gennaio 2019.

81 See V. WEYER, “Mutual recognition of confiscation orders and national differences”,
in this book.
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without conviction when the court has decided that such asset is the proceeds
of crime. This requires the court to establish that an advantage was derived
from a criminal offence. In order to be included in the scope of the Regula-
tion, these types of confiscation orders must be issued within the framework
of criminal proceedings” (emphasis added).

However, during the meetings of the Working Party on Cooperation
in Criminal Matters (COPEN), the Italian delegation pointed out that
the notion of “criminal proceedings” as used in the proposed Regulation
would probably not include, or at least not entirely, its system of confis-
cation, ruling out “preventive-confiscation”82. For that reason, “Italy sug-
gested using the concept of Article 82(1) TFEU and referring to pro-
ceedings in criminal matters. This would allow including its system of
preventive confiscation”83.

While some delegations supported the modification requested by
Italy, others expressed doubts, also questioning whether in the Italian
system “the procedural rights of the persons concerned would be ade-
quately respected”84.

Since the decision on the extension of the scope of the regulation to
include the systems of preventive confiscation, such as the Italian system,
was considered to be of a political nature, the question was referred to
the Council. In a subsequent press release, a Council agreement was an-
nounced on extending the proposal so as to include “a wider scope of
types of confiscation such as non-conviction based confiscation, includ-
ing certain systems of preventive confiscation, provided that there is a
link to a criminal offence”85.

As a consequence, Recital 13 of Regulation 2018/1805/EU now stip-
ulates that the latter

“should apply to all freezing orders and to all confiscation orders issued
within the framework of proceedings in criminal matters… The term the-

82 Ibidem. A.M. MAUGERI, “Il Regolamento (UE) 2018/1805 per il reciproco riconosci-
mento, op. cit., 11 ff.

83 Council of the European Union, Interinstitutional File 2016/0412 (COD), no.
12685/17, 2.10.2017.

84 “Some other Member States expressed doubts about the advisability of accepting
this modification. They observed that the Italian system of preventive confiscation seems to
be of a hybrid nature criminal/administrative, and they wondered whether this system would
be covered by the legal basis of Art. 82(1) TFEU. These Member States also inquired
whether in the Italian system there is a link between confiscation order and a criminal
offence, or whether the procedural rights of the persons concerned would be adequately re-
spected” (ibidem, 4).

85 Council Press Release no. 758/17, of 08.12.2017, “Freezing and confiscation: Coun-
cil agrees general approach on the mutual recognition of freezing and confiscation orders”.
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refore covers all types of freezing orders and confiscation orders issued fol-
lowing proceedings in relation to a criminal offence, not only orders covered
by Directive 2014/42/EU. It also covers other types of order issued without
a final conviction. While such orders might not exist in the legal system of
a Member State, the Member State concerned should be able to recognise
and execute such an order issued by another Member State” (emphasis ad-
ded).

Accordingly, Art. 1, par. 1 establishes that

“This Regulation lays down the rules under which a Member State re-
cognises and executes in its territory freezing orders and confiscation orders
issued by another Member State within the framework of proceedings in
criminal matters” (emphasis added)86.

In sum, the analysis of the preparatory work and the final text of the
Regulation clearly indicates that the duty to recognise and enforce the
confiscation orders issued by the courts of other EU Member States “in
the same way as for a domestic confiscation” order, established by Art.
14, par. 1, shall also apply to NCBC orders adopted beyond the cases un-
der Art. 4, par. 2 of Directive 2014/42/EU; including the cases of death,
immunity, limitation, or where the perpetrator of an offence cannot be
identified; including “preventive confiscation” orders, as long as they are
issued within the framework of proceedings in criminal matters.

However, on the one hand, as it has been pointed out, it is not clear
enough yet what is to be understood by “confiscation order issued within
the framework of proceedings in criminal matters”87. On the other hand,
and most importantly, the path of mutual recognition without sufficient
harmonisation is far from unhindered. This is all the more true if, as it
was pointed out, doubts had already arisen during the preparatory work
on the compatibility of certain forms of confiscation without a prior con-
viction, such as the Italian form, with fundamental rights; these doubts
once again reflect the differences between national legislation on confis-
cation, often linked to constitutional principles88.

86 While Art. 1, par. 1 of the proposal used the wording “within the framework of crim-
inal proceedings”.

87 V. WEYER, “Mutual recognition of confiscation orders and national differences”, op.
cit., par. III.2.

88 In this respect it is particularly worth noting that following protests raised by Ger-
many and the European Parliament on the extension of the proposed regulation to include
forms of preventive confiscation (see V. WEYER, “Mutual recognition of confiscation orders
and national differences”, op. cit., par. III.1), a specific grounds for refusal of the recognition
and execution of confiscation orders has been added, covering the case where “in exceptional
situations there are substantial grounds to believe, on the basis of specific and objective evi-
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For all these reasons, one can only agree with the fear that “there
are reasons to believe that obstacles to the enforcement of such an order
may be found in most Member States’ legislations”89. After all, these are
not new problems at all: “mutual recognition can only work, if at all, if
the laws of the different Member States are broadly similar. In conse-
quence, even with mutual recognition, a significant degree of harmonisa-
tion may be required”90.

dence, that the execution of the confiscation order would, in the particular circumstances of
the case, entail a manifest breach of a relevant fundamental right as set out in the Charter, in
particular the right to an effective remedy, the right to a fair trial or the right of defence” (Art.
19, lett. h).

89 V. WEYER, “Mutual recognition of confiscation orders and national differences”, op.
cit., par. III.2.

90 J. SPENCER, “The principle of Mutual Recognition”, in KOSTORIS (ed.), Handbook of
European Criminal Procedure, Cham: Springer International Publishing, 2018, 290; accord-
ingly S. MANACORDA, “Diritto penale europeo”, Enciclopedia Treccani on-line, 2014. On the
close interconnections between harmonisation and cooperation see, amplius, A. BERNARDI,
“Opportunité de l’harmonisation“, in M. DELMAS-MARTY, G. GIUDICELLI-DELAGE, E. LAM-
BERT-ABDELGAWAD (eds.), L’harmonisationdes sanctions pénales en Europe, Paris: Société de
législation comparée, 2003, 451 ff.; G. GIUDICELLI-DELAGE, S. MANACORDA (eds.), L’intégra-
tion pénale indirecte. Interactions entre droit pénal et coopération judiciaire au sein de l’Union
européenne, Paris: Société de législation comparée, 2005.
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EXTENDED AND THIRD PARTY CONFISCATION 
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SUMMARY: 1. Introduction. Outline of the study. – 2. Extended confiscation. Towards a
new and integrative legal framework. – 2.1. Preliminary aspects. Terminology.
From ordinary confiscation to extended confiscation. – 2.2. Legal framework –
from the Joint Action of 3 December 1998 to Directive 2014/42/EU. – 2.3. Direc-
tive 2014/42/EU - the new standard for extended confiscation. – 2.3.1. A unique
set of minimum rules for extended confiscation. – 2.3.2. The triggering offence - a
broader approach. – 2.3.3. More accurate definitions. – 3. Third party confisca-
tion. – 3.1. Preliminary aspects. – 3.2. Confiscation from a third party – Article 6
of Directive 2014/42/EU. – 3.3. The minimum standard required by Article 6. –
4. Conclusions. The German and the Romanian case studies. – 4.1. The German
model and the Romanian proposal of July 2018. – 4.2. The impact of the new
provisions. The future role of Court of Justice of the European Union.

1. Introduction. Outline of the study

During the last 20 years, building on the Tampere1 and Stockholm
Programmes2, at the EU level, focus has been oriented towards reinforc-
ing the fight against serious organized and transnational crime3 and, in
particular, the identification, seizure and confiscation of the proceeds

1 See, Presidency Conclusions - Tampere European Council, 15 and 16 October 1999
(available at https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/00200-
r1.en9.htm).

2 See the Council of the European Union, The Stockholm Programme - An open and
secure Europe serving and protecting the citizens, Brussels, 2 December 2009 (available at
https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/the_stockholm_programme_-_
an_open_and_secure_europe_en_1.pdf).

3 For a definition of transnational crimes, see S. GLESS, J.A.E. VERVAELE, “Editorial.
Law Should Govern: Aspiring General Principles for Transnational Criminal Justice”,
Utrecht Law Review, (9) 4, 2013, 1-10. Gless and Vervaele define transnational crimes as of-
fences that affect multiple jurisdictions, but are not core crimes in public international law,
where as transnational criminal law would be the sum of existing laws applicable to transna-
tional crimes.



and instrumentalities of criminal actions4. As Johan Boucht points out,
“confiscation has been high on the agenda of the EU for at least two
decades, which has resulted in a fairly comprehensive confiscation
regime, comprising both substantial and procedural provisions”5.

There is no doubt that as a result of the interest at EU level, a vast
and complex legal framework devoted, generally speaking, to confisca-
tion arose. Still, there is no consensus about the clarity and coherence of
the outcome – partially demonstrated by the new efforts made, the last
and definitely not least being Directive 2014/42/EU. Trying to sum up all
the European instruments comprising this new legal framework, some
authors make distinctions between substantial (material) provisions and
procedural provisions6 while others recognize, on the one side, common
rules on the seizure and confiscation of proceeds and instrumentalities
and on the other side, rules on the principle of mutual recognition of
confiscation orders7.

We opt for a more precise distinction, proposed by Simonato8: after
establishing the fact that the EU so far has focused mainly on confisca-
tion matters, rather than on other phases of the asset recovery process,
he identifies three main areas of EU intervention: harmonization of con-

4 S. MONTALDO, “Directive 2014/42/EU and social reuse of confiscated assets in the
EU: advancing a culture of legality”, New Journal of European Criminal Law, (6) 2, 2015, 197.
For a similar approach, from the perspective of fighting corruption, which includes “asset re-
covery”, see R.D. IVORY, “The Right to a Fair Trial and International Cooperation in Crimi-
nal Matters: Article 6 ECHR and the Recovery of Assets in Grand Corruption Cases”,
Utrecht Law Review, (9) 4, 2013, 149.

5 See, J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended
Appropriation of Criminal Proceeds, Oxford and Portland, Oregon: Hart Publishing, 2017,
30. As it seems, the author links the start of the period of interest at the EU level not to the
1999 Tampere Program, but to the Joint Action of 3 December 1998 on money laundering,
the identification, tracing, freezing, seizing and confiscation of instrumentalities and proceeds
from crime.

6 See, M.J. BORGERS, “Confiscation of the Proceeds of Crime: The European Union
Framework”, in C. KING, C. WALKER (eds.), Dirty Assets, Emerging Issues in the Regulation of
Criminal Law and Terrorist Assets, Ashgate, 2014, quoted by J. BOUCHT, The Limits of Asset
Confiscation. On the Legitimacy of Extended Appropriation of Criminal Proceeds, op. cit., 30.

7 S. MONTALDO, Directive 2014/42/EU and social reuse of confiscated assets in the EU:
advancing a culture of legality, op. cit., 197. Montaldo quotes F. GASCON INCHAUSTI, “Mutual
recognition and transnational confiscation orders”, in S. RUGGERI (ed.), Transnational in-
quiries and the protection of fundamental rights in criminal proceedings, Heidelberg: Springer,
2013, 253, who, as well, use the distinction minimum standards (on confiscation) and
mechanism for recognition and execution of seizure and confiscation orders.

8 See M. SIMONATO, “Directive 2014/42/EU and Non-Conviction Based Confiscation.
A Step Forward on Asset Recovery?”, New Journal of European Criminal Law, (6) 2, 2015,
216-217.
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fiscation regimes9, mutual recognition between judicial decisions on freez-
ing and confiscation10 and horizontal cooperation between national author-
ities involved in the recovery of assets11.

Starting from this latter distinction, but having in mind the previous
ones, we must underline that our analysis will be dedicated strictly to

9 The European instruments dealing with these aspects are – in a chronological order –
Joint Action 1998/699/JHA of 3 December 1998 adopted by the Council on the basis of Ar-
ticle K.3 of the Treaty on European Union, on money laundering, the identification, tracing,
freezing, seizing and confiscation of instrumentalities and proceeds from crime (available on-
line at https://eur-lex.europa.eu/legal-content/FRF/TXT/?uri=celex:31998F0699); Framework
Decision 2001/500/JHA of 26 June 2001 on money laundering, the identification, tracing,
freezing, seizing and confiscation of instrumentalities and proceeds of crime (available online
at https://eur-lex.europa.eu/legal-content/GA/TXT/?uri=celex:32001F0500); Framework De-
cision 2005/212/JHA of 24 February 2005 on Confiscation of Crime-Related Proceeds, In-
strumentalities and Property (available online at https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex:32005F0212) and last, but not least, Directive 2014/42/EU of
the European Parliament and of the Council of 3 April 2014 on the freezing and confiscation
of instrumentalities and proceeds of crime in the European Union (available online at
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0042).

10 The relevant instruments are as follows: Council Framework Decision 2003/577/
JHA of 22 July 2003 on the execution in the European Union of orders freezing property or
evidence (available online https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%
3A32003F0577); Council Framework Decision 2006/783/JHA of 6 October 2006 on the ap-
plication of the principle of mutual recognition to confiscation orders (available online at
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32006F0783); Directive
2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the
European Investigation Order in criminal matters (available online at https://eur-lex.eu-
ropa.eu/legal-content/EN/ALL/?uri=CELEX:32014L0041), which partially replace the provi-
sions of Council Framework Decision 2003/577/JHA for the Member States bound by this
Directive. As well, we must mention the Proposal for a Regulation of the European Parlia-
ment and of the Council on the mutual recognition of freezing and confiscation orders – the
last draft version, from 18 June 2018 sends a strong message that the Council, following a
provisional agreement with the European Parliament, agreed on the new rules. See, for more
details, Crime will no longer pay: Council agrees new rules on mutual recognition of freezing
and confiscation orders, Press Release, 20 June 2018, available online at http://www.consil-
ium.europa.eu/en/press/press-releases/2018/06/20/crime-will-no-longer-pay-eu-agree-new-
rules-on-mutual-recognition-of-freezing-and-confiscation-orders/.

11 See, Council Decision 2007/845/JHA of 6 December 2007 concerning cooperation
between Asset Recovery Offices of the Member States in the field of tracing and identifica-
tion of proceeds from, or other property related to, crime (available online at https://eur-
lex.europa.eu/legal-content/GA/TXT/?uri=celex:32007D0845) and Council Framework Deci-
sion 2006/960/JHA of 18 December 2006 on simplifying the exchange of information and in-
telligence between law enforcement authorities of the Member States of the European Union
(available online at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32006F0960).
As Simonato points out, this latter instrument sets the rules for the cooperation - M. SI-
MONATO, Directive 2014/42/EU and Non-Conviction Based Confiscation. A Step Forward on
Asset Recovery?, op. cit., 217.
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substantial (material) law aspects and, in particular, it will focus on con-
fiscation issues, as regulated by EU normative instruments. Eventually,
narrowing even more the object of the research, our analysis will follow
a twofold approach – on the one side, extended confiscation and on the
other side, third party confiscation, both in the version shaped by Direc-
tive 2014/42. Of course, reference to other types of confiscation and to
procedural aspects is somehow inevitable, but these aspects will be
touched upon only in order to fully understand the new EU approach re-
garding extended and third party confiscation.

2. Extended confiscation. Towards a new and integrative legal frame-
work

2.1. Preliminary aspects. Terminology. From ordinary confiscation to ex-
tended confiscation

Confiscation per se, often called now the regular criminal confisca-
tion12 or basic confiscation13 is a well-known institution of Criminal law,
which is in general, conceived as “the final deprivation of the property
representing the result of a crime for which the offender has been con-
victed”14. Irrespective of its legal nature (safety measure, remedy etc.),
criminal confiscation is, as a general rule, mandatory and consecutive to

12 See, J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended
Appropriation of Criminal Proceeds, op. cit., 27. Previously (16 et seq.); the author dedicated
an entire section to terminological aspects, having in mind that the term “confiscation’ is used
occasionally as a denominator for all kinds of confiscation”.

13 See, Report from the Commission pursuant to Article 6 of the Council Framework
Decision of 24 February 2005 on confiscation of crime-related proceeds, instrumentalities
and property, Brussels, 17.12.2007, COM (2007) 805 final, 4 (available online at https://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52007DC0805).

14 See also, M. SIMONATO, Directive 2014/42/EU and Non-Conviction Based Confisca-
tion. A Step Forward on Asset Recovery?, op. cit., 217. The author underlines that among the
legislation and doctrine from Member States there are still discrepancies, as “different nu-
ances and terminology” can be found, giving the example of the UK and quoting D.J. DICK-
INSON, “Towards more effective asset recovery in Member States - the UK Example”, ERA
Forum, 10, 2009, 436 on the a special meaning of the term “confiscation”. For a similar
approach, see D.J. FRIED, “Rationalizing Criminal Forfeiture, Journal of Criminal Law and
Criminology, 79, 1988, 328-436, quoted by J. BOUCHT, The Limits of Asset Confiscation. On
the Legitimacy of Extended Appropriation of Criminal Proceeds, op. cit., 27, on the use of the
notion of “forfeiture” with the sense of confiscation.

15 Exceptions when regular confiscation will be ordered even in cases of acquittal can
be provided – for example, in the Romanian Criminal law (Article 112 of the Criminal Code),
regular confiscation will be enforced once all its conditions are fulfilled, irrespective of the
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a final judgment, where usually the offender is convicted15. Without a
doubt, this regular criminal confiscation is by far the one that offers the
most safeguards for the person affected by the measure (e.g., the offence
is proven, as well as a causal link between the assets sought to be confis-
cated and the criminal activity, all within the criminal trial). Still, there
are numerous elements that can hinder confiscation in these cases: al-
though the offence is proved, there is insufficient evidence that the prop-
erty or goods originate from the commission of the offence, or the afore-
mentioned goods are not in the possession of the defendant etc. All these
difficulties are multiplied in cases of large-scale offences (tax fraud, cor-
ruption, drug or human trafficking etc.), especially when committed
transnationally and within a criminal organization16.

Therefore, the EU was aware that traditional confiscation has proven
its limits and it was insufficient17 – a new instrument was needed – ex-
tended confiscation. In a pragmatic manner, Johan Boucht “defines” it as
a way of partially overcoming the difficulties met by the ordinary / basic
confiscation and making it easier for the state to claim confiscation. The
same author considers extended confiscation to be an “instrument relax-
ing the otherwise strict standards for the rules on evidence in criminal
proceedings relating to confiscation”18.

judgment rendered (conviction, acquittal for certain grounds, closure of the criminal case
etc.) – for details in the Romanian law, see V. PAŞCA, Măsurile de siguranţă. Sancţiuni penale,
Bucharest: Lumina Lex Publishing House, 1998; C. SIMA, Măsurile de siguranţă în dreptul pe-
nal contemporan, Bucharest: Beck Publishing House, 1999; D. HOFFMAN, Confiscarea specială
în dreptul penal. Teorie şi practică judiciară, Bucharest: Hamangiu Publishing House, 2008. A
similar case is in Sweden, where confiscation will be “effected even though the offender can-
not be punished because of his lacking mental capacity (which, according to section 20 of the
Penal Code, includes minimum age) or mens rea” – for more details, see Criminal Confisca-
tion in Norway and Sweden, in J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy
of Extended Appropriation of Criminal Proceeds, op. cit., 40 et seq.

16 See also, J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended
Appropriation of Criminal Proceeds, op. cit., 27.

17 See, M. SIMONATO, Directive 2014/42/EU and Non-Conviction Based Confiscation. A
Step Forward on Asset Recovery?, op. cit., 219, with the reservation that the author makes ref-
erence to ordinary confiscation as “conviction based confiscation” and he analyses its limits
in comparison not so much with extended confiscation, but with non-conviction based con-
fiscation.

18 J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended Appro-
priation of Criminal Proceeds, op. cit., 27-28. The author offers a very interesting reasoning
for extended confiscation schemes, by drawing a comparison with the criminalization of
money laundering, as in both cases “the moral imperative that no one should benefit from his
crime” read in conjunction with the difficulties in probation lead eventually to public policy
support for such mechanisms.
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2.2. Legal framework - from the Joint Action of 3 December 1998 to Di-
rective 2014/42/EU

It was previously mentioned that over the last 20 years, confiscation
was one of the priorities of the EU, being seen as an effective mean of
combating transnational organized crime, a plague affecting all Member
States.

The first EU instrument adopted in the field and generally recog-
nized as being the prime attempt to regulate confiscation regimes was the
Joint Action 1998/699/JHA of 3 December 1998, adopted by the Coun-
cil on the basis of Article K.3 of the Treaty on the European Union, on
money laundering, the identification, tracing, freezing, seizing and con-
fiscation of instrumentalities and proceeds from crime19. Focusing on
substantial provisions, Article 1(2) was the most important, as it pro-
vided that “each Member State shall ensure that its legislation and pro-
cedures on the confiscation of the proceeds from crime shall also allow
for the confiscation of property, the value of which corresponds to such
proceeds, both in purely domestic proceedings and in proceedings insti-
tuted at the request of another Member State, including requests for the
enforcement of foreign confiscation orders”.

The Joint Action is relevant from at least two perspectives: first, it
required Member States to regulate and enable value-based confiscation
(and not merely confiscation of an asset in its present form, e.g., an iden-
tified asset of the offender). Secondly, it represented a punctual approach
regarding the harmonization of confiscation regimes across Member
States. The interest at the European level regarding the latter was ob-
served in the following year, at the Tampere meeting and in the 2001
Framework Decision 2001/500/JHA on money laundering, the identifi-
cation, tracing, freezing, seizing and confiscation of instrumentalities and
proceeds of crime, which regulated again the need for value-based con-
fiscation provisions at the national level of Member States.

Four years later, Framework Decision 2005/212/JHA of 24 Febru-
ary 2005 on Confiscation of Crime-Related Proceeds, Instrumentalities

19 Joint Actions were used under the Maastricht Treaty; the Treaty of Amsterdam
(1997) abolished Joint Actions and introduced Framework Decisions and Decisions – see for
details, A. KLIP, European Criminal Law. An Integrative Approach, Cambridge-Antwerp-Port-
land: Intersentia, 2012, 54. A joint action was legally binding. Member States were allowed to
take national action, but on the condition that the Member States refrained from taking any
course of action that would impede with an adopted joint action. As well, the Member States
were to notify the Council in advance on any action taken that might touch upon a joint
action.
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and Property was adopted – the most comprehensive approach towards
harmonization at the European level. From the Preamble of the Frame-
work Decision, the premises were set. First, it was stated that the exist-
ing instruments failed to achieve their goals, as there are Member States
which were unable to confiscate the proceeds from all offences punish-
able by deprivation of liberty for more than one year. Second, the aim of
the instrument was to ensure that all Member States have efficient and
effective rules governing confiscation of proceeds from crime, inter alia,
in relation to the onus of proof concerning the source of assets held by a
person convicted of an offence related to organized crime20. Summing
up, Article 2 of the Framework Decision, entitled “confiscation”, regu-
lated the so-called criminal / ordinary / general / conviction-based con-
fiscation, reiterating and enlarging the provisions of Article 1 (1) of the
Joint Action of 3 December 1998 and Article 3 of Framework Decision
2001/500/JHA, requiring Member States to enable confiscation (in
whole or in part, in specie or in value) of instrumentalities and proceeds.
Article 3, of utmost importance for our analysis, regulated, for the first
time, extended confiscation (“version 2005”).

The 2005 version of extended confiscation proposed a complex
mechanism, which represented a minimum standard (clause) and did not
prevent Member States to adopt more severe provisions21. Confiscation
was permitted if at least one of the conditions of the two alternative sce-
narios were met:

Scenario (1): Conviction for an offence committed within the framework
of a criminal organisation

In this case, several sub-conditions needed to be fulfilled. First, the
offence must have been committed within the framework of a criminal
organisation, as defined in Joint Action 98/733/JHA of 21 December
1998 on making it a criminal offence to participate in a criminal organi-
sation in the Member States of the EU. Second, the aforementioned of-
fence must have been covered by one of the Council Framework Deci-
sions provided by Article 3 (1) letter (a), the so-called “Euro offences”.
This offence was known as the “trigger offence”, being the one that set
the whole mechanism in motion.

20 See, point (10) from the Preamble.
21 See, Extended Confiscation in the 2005 Framework Decision, in J. BOUCHT, The Lim-

its of Asset Confiscation. On the Legitimacy of Extended Appropriation of Criminal Proceeds,
op. cit., 33 et seq.
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Scenario (2): Conviction for an offence covered by Council Framework
Decision 2002/475/JHA of 13 June 2002 on combating terrorism

In this case, no connection with a criminal organisation was needed.

For both scenarios, subsequent sub-conditions needed to be ful-
filled: first, in all cases, the offence must have been of a nature that can
generate financial gain. Second, if the offence was not money laundering,
it must have been punishable with imprisonment of at least 5 to 10 years,
or, be the case that the offence in question is money laundering, be pun-
ishable with imprisonment of at least 4 years.

Article 3 (2) of the Framework Decision provided three different
methods for Member States to implement the new institution in their na-
tional legal framework. The methods were alternative and optional, but
for each Member State it was compulsory to enable confiscation under at
least one of the methods prescribed. In fact, as Johan Boucht noticed, all
three methods envisaged by the European legislator “rested upon an as-
sumption that individuals convicted of the relevant offences liable to give
rise to economic benefit (…), could be suspected of having committed
similar offences in the past”22.

Method (1): The court is fully convinced that the property in ques-
tion has been derived from criminal activities of the convicted person
during a period prior to conviction for the offence, which is deemed rea-
sonable by the court in the circumstances of the particular case;

Method (2): The court is fully convinced that the property in ques-
tion has been derived from similar criminal activities of the convicted
person during a period prior to conviction for the offence, which is
deemed reasonable by the court in the circumstances of the particular
case;

Method (3): It is established that the value of the property is dispro-
portionate to the lawful income of the convicted person and a national
court is fully convinced that the property in question has been derived
from the criminal activity of that convicted person.

A few comments must be made:

Firstly, the prior two methods are almost identical, the sole distinc-
tion being that the latter adds a cumulative element, namely, the similar-

22 J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended Appro-
priation of Criminal Proceeds, op. cit., 34.
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ity between the offences for which the defendant is convicted and the
previous criminal activity from which the property in question derived.
Both suffer from the same standard of proof requirement – for the court
to even consider extended confiscation. Since the court must be “fully
convinced” that the property was derived from (similar) prior criminal
activities, one must but notice that this is fairly close to the regular stan-
dard of proof in criminal cases in order to convict the defendant. In this
case, why not make use of the general / ordinary / conviction-based con-
fiscation?

Secondly, with regard to the third method, it is not exactly clear
who establishes that the value of the property is disproportionate to the
lawful income of the convicted person. The first answer would be the na-
tional court, but we must observe that letter (c) makes explicit reference
to the court only when reaching the conclusion that the property derives
from criminal activities. Per a contrario – and having in mind the word-
ing of letters (a) - (b) – it is possible for another actor to establish the dis-
proportion. It is not clear who this person or institution might or could
be – e.g., could it be the local tax administration, since it implies only a
mathematical comparison between licit income and the value of proper-
ties? Did the European legislator want to leave this aspect at the latitude
of each Member State? Apparently, the omission went unnoticed by the
doctrine and, most probably, the reasons lie in the fact that in order for
extended confiscation to be ordered, it is necessary for the court to be –
once again – fully convinced that the property in question is derived from
criminal activities. As such, annotating this provision, it was stated that
although the standard of proof seems similar to the first two methods,
the case is “somewhat” different: the standard is based on the relation-
ship between the defendant’s lawful income and the added value of his
assets. Therefore, the model comes close to a “reversed burden of proof”
in certain situations23. We are not sure this was the will of the European
legislator, but we have to admit that it is the most convenient interpreta-
tion. On the one hand, it is definitely in favour of the defendant to have
the court be the one which must establish the disproportion. On the
other hand, only such an interpretation could elude the regular standard
of proof which could normally permit the indictment of the offender for

23 See, J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended Ap-
propriation of Criminal Proceeds, op. cit., 34-35. In fact, this was exactly the solution em-
braced by the Romanian legislature, when transposing the provisions of the Framework De-
cision in national law, by Law no 63 of 2012 (published in the Official Gazette no 258 of 19
April 2012) – for more details, see F. STRETEANU, “Consideraţii privind confiscarea extinsă”,
Caiete de Drept Penal, 2, 2012, 23 et seq.

65EXTENDED AND THIRD PARTY CONFISCATION IN THE EU



the previous criminal activity and, thus, allowing the court to juggle only
with the conviction based ordinary confiscation.

All the above-mentioned comments and “inquires” were noticed in
the years following the Framework Decision, in the process of its imple-
mentation. In a 2007 report regarding the status of the implementation24,
the Commission showed that most Member States are slow in putting in
place mechanisms to allow widespread confiscation. The reasons were
considered to be an apparent lack of clarity of the provisions, which
“lead to piecemeal transposition”. Moreover, the Framework Decisions’
alternative criteria for extended confiscation might have de facto re-
stricted the scope for mutual recognition, as national authorities will ex-
ecute confiscation orders issued by other Member States only if these are
based on the same ground(s) for confiscation applicable in the receiving
Member States25.

In 2008, the Commission had to acknowledge that although Frame-
work Decision 2005/212/JHA aimed at ensuring that Member States will
introduce effective rules on confiscation, including rules on the burden
of proof with regard to the source of the assets concerned26, the outcome
was not a success. The Commission underlined in 2008 that the existing
legal texts were only partially transposed, due to the fact that some pro-
visions of the Framework Decision were not clear enough. The result
was that transposition into national legislation was “patchy”. As a con-
clusion, ten strategic priorities were proposed, all highlighting that con-
fiscation is “one of most effective ways to fight organized crime”. Among
other action points aiming at ensuring that the EU continues to uphold
the highest standards in this area, the Commission proposed: recasting
the existing EU legal framework by improving its clarity and coherence,
as well as further extending the existing legal concepts and introducing
new provisions. The road was thus paved for the new Directive -
2014/42/EU.

24 Report from the Commission pursuant to Article 6 of the Council Framework Deci-
sion of 24 February 2005 on Confiscation of Crime-related Proceeds, Instrumentalities and
Property, Brussels, 17.12.2007, COM(2007) 805 final (available online at https://eur-lex.eu-
ropa.eu/legal-content/EN/ALL/?uri=CELEX%3A52007DC0805).

25 See, J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended Ap-
propriation of Criminal Proceeds, op. cit., 36; M. SIMONATO, “Extended confiscation of crimi-
nal assets: limits and pitfalls of minimum harmonisation in the EU”, European Law Review,
2016, 729 et seq.

26 See, Communication from the Commission to the European Parliament and the
Council, Proceeds of organised crime. Ensuring that “crime does not pay”, Brussels, 20.11.2008,
COM(2008) 766 final (available online at https://eur-lex.europa.eu/LexUriServ/LexUri
Serv.do?uri=COM:2008:0766:FIN:EN:PDF ).
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2.3. Directive 2014/42/EU - the new standard for extended confiscation

Following its findings from 2008 and onwards, the Commission
started working on a proposal aimed at remedying the inconsistencies
sprung from Framework Decision 2005/212/JHA, but also from accom-
panying legislation27. According to the Explanatory Memorandum, the
Commission started from the ten strategic priorities for future work and
highlighted shortcomings in the EU legal framework (lack of implemen-
tation, lack of clarity of some provisions, lack of coherence between ex-
isting provisions) identified in its Communication on the proceeds of
crime adopted in 2008. In that context, the Commission proposed a
“(…) Directive laying down minimum rules for Member States with re-
spect to freezing and confiscation of criminal assets through direct con-
fiscation, value confiscation, extended confiscation, non-conviction
based confiscation (in limited circumstances), and third party confisca-
tion. It was stated that the adoption of minimum rules will further har-
monize the Member States’ freezing and confiscation regimes, and thus
facilitate mutual trust and effective cross-border cooperation”28.

The Commission underlined the consistency of the new proposal
with other policies integrated in the general aim of providing better safe-
guards for taxpayers’ money at EU level against fraud and corruption.

The Commission’s proposal tried to encompass all types of confis-
cation regimes29, but after serious arguments within the Council and the
Parliament – especially concerning the safeguard of the presumption of

27 Proposal for a Directive of the European Parliament and of the Council on the freez-
ing and confiscation of proceeds of crime in the European Union, Brussels, 12.3.2012,
COM(2012) 85 final (available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?
uri=CELEX:52012PC0085&from=EN).

28 See, Explanatory Memorandum, General Context, 4.
29 See, for a justification, the Commission Staff Working Paper, Accompanying

document to the Proposal for a Directive of the European Parliament and the Council on the
freezing and confiscation of proceeds of crime in the European Union

Impact Assessment, Brussels, 12.3.2012, SWD (2012) 31 final (available online at:
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-is-new/news/pdf/1_en_im-
pact_assesment_part1_v4_en.pdf). The Commission imagined four types of asset confisca-
tion; type 1 assets are those amenable to ordinary confiscation proceedings (ordinary con-
fiscation); type 2 assets are those not so amenable due to barriers to prosecution (barriers to
prosecution); type 3 assets are those not so amenable due to insufficient evidence (insuffi-
cient evidence); type 4 assets are those not so amenable for both of these reasons (third
party confiscation was seen distinct). As an operational objective, the Proposal wanted to
harmonize all these types at the Member States’ level in order to allow for easier mutual
recognition. As well, the Commission wanted to extend the criminalization, which involved
defining non-traditional crimes, which in turn meant that more assets were available for
confiscation.
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innocence30, the Directive was considerably revised compared to the ini-
tial wording31.

Having all these in mind, we will focus only on the final version of
the Directive, as it was adopted on April 3, 2014 by the EU Council and
the Parliament. From the outset, we mention that we embrace Si-
monato’s conclusion regarding the limits of the Directive – “due both to
inner limits of the legal basis provided by Treaties and to policy consid-
eration”32. As he pointed out, (at least) three aspects must be taken into
account: first, the Directive aims only at the harmonization of national
laws; second, the existing instruments which share the same harmoniza-
tion objectives will remain in force if not covered by the Directive33; and

30 See, for more details, G. ARCIFA, “The new EU Directive on Confiscation: a good
(even if still prudent) starting point for the post-Lisbon EU Strategy on trafficking and con-
fiscating illicit money”, Università di Catania, Online Working Paper, 64, 2014, (available
online at: http://www.cde.unict.it/sites/default/files/Quaderno%20europeo_64_2014.pdf).

31 See also, J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended
Appropriation of Criminal Proceeds, op. cit., 38, in the context of analysing Article 5 from the
Directive.

32 M. SIMONATO, “Directive 2014/42/EU and Non-Conviction Based Confiscation. A
Step Forward on Asset Recovery?”, op. cit., 220. The author considers that the reason why
the Directive does not address mutual recognition lies, probably, in the fact that failure of
mutual recognition is ascribed to insufficient harmonization. As a supplementary argument,
we send to the Commission’s notes that the alternative models (the 3 methods we presented
in the previous section) for extended confiscation were the main reason for piecemeal trans-
position in the domestic laws of Member States, causing a rupture in mutual recognition, as
each state recognized confiscation orders similar to the ones from its own legislation – see,
Communication from the Commission to the European Parliament and the Council, Proceeds
of organised crime. Ensuring that “crime does not pay”, op. cit., 4.

33 See also, details, G. Arcifa, “The new EU Directive on Confiscation: a good (even if
still prudent) starting point for the post-Lisbon EU Strategy on trafficking and confiscating
illicit money”, op. cit. The directive covers all the offences mentioned in Article 83 TFEU
(the so called “Euro offences” according to Simonato –) and Article 14 explicitly provides
that Joint Action 98/699/JHA, point (a) of Article 1 and Articles 3 and 4 of Framework De-
cision 2001/500/JHA, and the first four indents of Article 1 and Article 3 of Framework De-
cision 2005/212/JHA, are replaced by the Directive for the Member States bound by this Di-
rective. Therefore, Article 2, 4 and 4 of the Framework Decision 2005/212/JHA will remain
in force for criminal activities which fall outside the scope of the Directive [the first scenario
will be of offence punishable by deprivation of liberty for more than one year, as provided by
Article 2(3) from the Framework Decision]. See also on this M. SIMONATO, “Directive
2014/42/EU and Non-Conviction Based Confiscation. A Step Forward on Asset Recovery?”,
op. cit., 220. Arcifa questions such a technique, which permits a former third pillar act to
“survive”, as she considers it a threat to the “principle of legal clarity in a domain (judicial co-
operation in criminal matters) which may affect fundamental rights”. The future will show if
such a “technique” will lead to practical problems, but from the perspective of our analysis
this will probably not be the case – the main problem will be with Article 2 from Framework
Decision 2005/212/JHA (although, indeed Article 4 and 5 will “survive” as well), which reg-
ulate ordinary confiscation, not extended confiscation.
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third, the instruments mainly deal with material law – “substantive con-
cept(s) of confiscation and the related procedural safeguards”34.

Trying to synthesize the novelties of the Directive, as compared with
Framework Decision 2005/212/JHA, we must mention the following:

2.3.1. A unique set of minimum rules for extended confiscation

The major hindering behind Framework Decision 2005/212/JHA
was the alternative options for extended confiscation provided by Article
3, which led to a restriction in the functioning of mutual recognition of
confiscation orders. Although the Framework Decision established alter-
native minimum rules for extended confiscation in order to make the
implementation process smoother and also provide the possibility for
Member States to freely apply the desired “methods”, the outcome was
unsuccessful. As already noted by the Commission in its official reports,
Member States usually relied on one model and consequently executed
confiscation orders issued by another Member only if the basis was the
same.

In contrast, the Directive provides for a unique mechanism, being
relatively close to the one proposed by Article 3 (2) letter c) from Frame-
work Decision 2005/212/JHA (the disproportion between the value of
property and the lawful income). According to Article 5 of the Directive,
Member States shall adopt the necessary measures to enable the confisca-
tion, either in whole or in part, of property belonging to a person convicted
of a criminal offence which is liable to give rise, directly or indirectly, to
economic benefit, where a court, on the basis of the circumstances of the
case, including the specific facts and available evidence, such as that the
value of the property is disproportionate to the lawful income of the con-
victed person, is satisfied that the property in question is derived from crim-
inal conduct.

In order for extended confiscation to be ordered, a set of sub-con-
ditions need to be fulfilled.

a) First, the offender must be convicted for one of the specific
crimes provided by Article 5(2) of the Directive, which defines the no-
tion of ‘criminal offence’ as including at least the following:

– active and passive corruption, both in the private and public sector;
– offences relating to participation in a criminal organization, at

least in cases where the offence has led to economic benefit;

34 Aspects considered “the core” of EU attention - M. SIMONATO, “Directive 2014/
42/EU and Non-Conviction Based Confiscation. A Step Forward on Asset Recovery?”, op.
cit., 220.
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– offences relating to child pornography;
– offences relating to illegal system interference and illegal data in-

terference;
– any other criminal offence that is punishable, in accordance with

the relevant instrument mentioned in Article 3 of the Directive or, in the
event that the instrument in question does not contain a penalty thresh-
old, in accordance with the relevant national law, by a custodial sentence
of at least four years.

When analyzing this condition, Johan Boucht refers to a conviction
for a “relevant triggering offence”35, a good denomination, as it repre-
sents the first element, which – if fulfilled, puts in motion the mechanism
for extended confiscation.

In this context, a few comments must be made regarding the trig-
gering offence condition.

Article 5 (1) requests another element to be fulfilled, namely that
the offence in question is liable to give rise, directly or indirectly, to eco-
nomic gain. This represents a rephrasing of the sub-condition from Arti-
cle 3 (1) final from the Framework Decision 2005/212/JHA, where it was
provided that the triggering offence “(…) is of such nature that it can
generate financial gain”. Since no problems of interpretation were no-
ticed when the Framework Decision was in force, most probably the
condition will not give rise to any difficulties in practice. In fact, just
looking over the offences provided by Article 5 (2) and Article 3 of the
Directive, one can notice that a person will usually commit such a crime
in order to try to obtain one form or another of economic benefit.

Furthermore, we underline the fact that the person must be con-
victed. Hence, a question arises. Must there a conviction judgment be
pronounced, or it suffice to have a judgment where it is established that
the offence was committed by the defendant? Strictly referring to the
particular case of the Romanian Code of Criminal Procedure, starting
with the year 2014, there are several solutions that reflect the commission
of an offence by a certain person, but the finality is not a conviction – the
waiver of penalty and the postponement of penalty judgments. In these
cases, the court deems that the person indicted did commit the crime.
Looking over the French version of Article 5 (1), we see that the convic-

35 J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended Appro-
priation of Criminal Proceeds, op. cit., 38. The triggering offences are, as Simonato points out,
the “Euro offences”, mentioned in Article 83 (1) TFEU - see, M. SIMONATO, “Directive
2014/42/EU and Non-Conviction Based Confiscation. A Step Forward on Asset Recovery?”,
op. cit., 220.
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tion is now reconnue coupable, which would translate in found guilty. As
such, attention must be given by Member States when transposing this
condition into national legislation. In our opinion, the French version is
more accurate and corresponds to the EU’s will. Still, the current nor-
mative version of extended confiscation in the Romanian law refers only
to the conviction judgment (condamnare in Romanian), so the measure
cannot be imposed, even if all the other conditions are met, in cases of
waiver or postponement of penalty36.

b) Second, provided the defendant was convicted for a “Euro crime”
(triggering offence), the analysis moves forward in checking if the prop-
erty in question is derived from criminal conduct.

The sub-condition must be read in comparisons with Article 3 (2)
letters a) to c) from Framework Decision 2005/212/JHA, in order to
identify the novelty elements with ease. The standard of proof is lowered:
from the initial “fully convinced” to the “satisfaction” of the court that
the property in question derives from criminal conduct.

The court can reach such a conclusion by comparing the value of
property and the lawful income of the convicted person; if a dispropor-
tion is found, there is a presumption that the property derives from crim-
inal conduct. We underline that it is the court (and only the court) who
establishes that the property derives from criminal activity [as opposed
with the wording of Article 3 (2) c) from the Framework Decision where
it was not clear who “establishes”].

Boucht briefly notes in a footnote “that the provision does not re-
quire that the onus of proof be shifted”37, statement which must be ana-
lyzed in conjunction with his findings regarding the Norwegian scheme
“which is based on a reversed burden of proof, so that confiscation may
be ordered unless the defendant can prove, on a balance of probabilities,
that the assets in question have been legitimately acquired”38. It is our
opinion that, although not as detailed as the domestic (Norwegian) one,
the EU mechanism proposed by the Directive will work similarly. At this
stage, the court has concluded that: (1) the predicate or triggering of-

36 Most probably, the reason behind this lie in the fact that Framework Decision
2005/212/JHA was transposed into Romanian law in 2012, when the former Criminal Code
and Criminal Procedure Codes were in force. At that time, in cases where the offender was
found guilty, the court had no other solution than to convict him. See Law no 63 of 2012 for
the amendment of the Criminal Code and of Law no 286 of 2009 regarding the Criminal
Code, published into Official Gazette no 258 from 19 April 2012.

37 See J. BOUCHT, “The Limits of Asset Confiscation. On the Legitimacy of Extended
Appropriation of Criminal Proceeds”, op. cit., 39, footnote 38.

38 Idem, 44.
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fence has been committed by the defendant; (2) the offence in question
is able to give rise, directly or indirectly, to economic gain; (3) the value
of assets in question is objectively disproportionate to the cumulative
lawful income of the defendant39. Hence, all these already proven facts
justify the court to draw a simple assumption: namely that the value
property which does not have an equivalent in the incomes of the defen-
dant derives from previous criminal conduct40.

In fact, looking at the Preamble of the Directive, we think that this
interpretation correspondents with the general aim of confiscation as
proposed in this instrument, as the need for confiscation was affirmed
“(…) where there is insufficient evidence for a criminal prosecution, if a
court considers on the balance of probabilities that the property is of il-
licit origin”41. The balance of probabilities, mentioned both in the Pre-
amble and by Boucht when focusing on the Norwegian model, are an-
other denomination for simple assumptions; which, indeed, do not imply
a reverse burden of proof, but allows the court to reach the conclusion
(either inductive or deductive) that the property derives from criminal
conduct on the basis of previous particular elements of the case (includ-
ing the disproportion aspect).

2.3.2. The triggering offence - a broader approach

Although partially touched upon in the previous sections, the trig-
gering (or predicate) offence which enables extended confiscation must
be analyzed distinctively. Comparing the “target area” of Article 3 of the
Framework Decision 2005/212/JHA and that of Article 5 of the Direc-
tive, it is clear that the scope of extended confiscation was considerably
enlarged42. If the previous instrument was mainly based on the criminal

39 This will probably consist in a mathematic comparison between the general income
of the offender and the value of property in question. We do not consider it to be a reverse
burden of proof when the defendant bring proofs that there is no disproportion (e.g., he or
she offers information about rentals initially ignored by the authorities which can add the to-
tal lawful income), as the case starts from the premise that there is a disproportion between
these two. And, to be even more explicit, this conclusion (premise) has been proved by the
authorities, by collecting info and data on the income of the offender and the value of
his/hers properties.

40 This is the case both in the Romanian system and in the Spanish one. For more
details, see, F. STRETEANU, “Consideraţii privind confiscarea extinsă”, op. cit., 16-17. Having
in mind the fact the Romania implemented the provisions of Framework Decision
2005/212/JHA only in 2012, the (alternative) model selected was the one closest to the one
regulated by the Draft Proposal of the Directive, which was already part of the public debate.

41 Preamble, point (12).
42 See also, E. CALVANESE, “Enforcement of Confiscation Orders”, in R.E. KOSTORIS
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organisation framework and on terrorism, the Directive refers to these
offences as one of the categories mentioned by Article 5 (2) letter (b) –
organised crime – or letter (e), read in conjunction with Article (3) (e),
Council Framework Decision 2002/475/JHA on 13 June 2002 on com-
bating terrorism.

In the context of the triggering offence (namely the one for which
the person is convicted), another comment must be made. We already
presented the unique mechanism envisaged by the Directive and showed
that this partially represents an inspired rephrasing of Article 3 (2) letter
(a) to (c) of Framework Decision 2005/212/JHA. Another aspect that
helps enlarge the area in which extended confiscation can be ordered is
that there is no need to identify a similarity between the triggering of-
fence and the prior criminal activity from which the property in question
derived. As such, the “similarity” principle enshrined in Article 3 (2) let-
ter (b) from Framework Decision 2005/212/JHA was abandoned.

To conclude on this point, the scope of the Directive was signifi-
cantly enlarged, both from the perspective of the predicate offence and
from the one of the prior criminal activity of the defendant.

2.3.3. More accurate definitions

Another aspect which enhances the functioning of extended confis-
cation is the more precise definitions which will apply, according to Ar-
ticle 2 of the Directive.

The term “proceeds” from Article 2 (1) makes reference to “eco-
nomic advantage derived directly or indirectly from a criminal offence”.
We underlined “indirectly” as this is a new element, comparing the text
to the 2005 version43. Although apparently we are in the presence of a
minor amendment, the new wording will permit an easier functioning of
extended confiscation (e.g., in cases where the defendant did not commit
– not even as an accomplice or instigator – the previous criminal activity
from which the property in question derived indirectly44). Even more, the
final thesis of Article 2 (1) provides that proceeds “may consist of any

(ed.), Handbook of European Criminal Procedure, Springer International Publishing, 2018,
439.

43 See, Article 1 of the Framework Decision 2005/212/JHA, according to which “pro-
ceeds mean any economic advantage from criminal offences. It may consist of any form of
property as defined in the following indent’’.

44 For a similar conclusion, but drawn from the wording of Article 5 from the Direc-
tive, see J. BOUCHT, The Limits of Asset Confiscation. On the Legitimacy of Extended Appro-
priation of Criminal Proceeds, op. cit., 40; M. SIMONATO, “Extended confiscation of criminal
assets: limits and pitfalls of minimum harmonisation in the EU”, op. cit., 734.
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form of property and includes any subsequent reinvestment or transfor-
mation of direct proceeds and any valuable benefits”. Once again, the lat-
ter (italic) part is new when compared to the similar text from the 2005
Framework decision and highlights the aim at EU level to allow confis-
cation at the subsequent levels, even after the initial assets (benefit) were
transformed or reinvested, either by the defendant or by third parties.
This is a step forward to allow both extended confiscation and – as we
will see in the following section – third party confiscation, seen as a dis-
tinct and new institution.

With regard to the same paradigm of enabling the function of en-
larged extended confiscation and of a brand new third party confisca-
tion, Article 2 (4) defines confiscation as “(…) a final deprivation of
property ordered by the court in relation to a criminal offence”. When
comparing the definition with the previous one, found in Framework
Decision 2005/212/JHA45, we note instantly that there is no more refer-
ence to the nature of confiscation, either as a penalty or another type of
measure. As a direct effect, it will be easier for Member States to trans-
pose in their national legislation the new form of extended confiscation
and, especially third party confiscation. In this respect, it will be possible
to regulate and define it according to the particularities of each national
system, meaning that it will not necessarily be of a criminal nature (either
seen as a penalty or another type of measure, e.g. safety measure in some
systems). These particular aspects, although of significant importance in
the case of extended confiscation, are of utmost importance when deal-
ing with third party confiscation, this being the reason why we will focus
more on it in the following section, when analyzing Article 6 of Directive
2014/42/EU – “confiscation from a third party”.

3. Third party confiscation

3.1. Preliminary aspects

The connection between third parties and confiscation measures
was simply mentioned in the Preamble of Council Framework Decision
2005/212/JHA. Accordingly, “pursuant to paragraph 50(b) of the Vienna
Action Plan, within five years of the entry into force of the Treaty of Am-
sterdam, national provisions governing seizures and confiscation of the

45 According to which “confiscation means a penalty or measure, ordered by a court
following proceedings in relation to a criminal offence or criminal offences, resulting in the
final deprivation of property”.
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proceeds from crime must be improved and approximated where neces-
sary, taking account of the rights of third parties in bona fide”46.

A closer look at Article 3 (3) from the 2005 Framework Decision re-
veals that in the context of extended powers of confiscation, the idea to
confiscate from other parties than the defendant was inserted. Without
calling it third party confiscation, the possibility for Member States to
adopt “(…) the necessary measures to enable confiscation, in accordance
with the conditions set out in paragraphs 1 and 2, either wholly or in
part, for property acquired by the closest relatives of the person con-
cerned and property transferred to a legal person in respect of which the
person concerned — acting either alone or in conjunction with his clos-
est relatives — has a controlling influence. The same shall apply if the
person concerned receives a significant part of the legal persons’ in-
come”. Article 3 (4) made a step back, by stipulating that “Member
States may use procedures other than criminal procedures to deprive the
perpetrator of the property in question”. First, this kind of confiscation
seemed to still be linked to the defendant (so, it wasn’t in rem, following
the property, but still in personam, following the person of the perpetra-
tor); second, it provided a very large legislative framework for Member
States, which could include civil law, making it less a criminal law mea-
sure or penalty. Nota bene!, Article (1) defined confiscation as a penalty
or measure ordered in relation to a criminal offence.

When presenting the reasons behind the lack of success of the 2005
Framework Decision, emphasis was put on the alternative model for ex-
tended confiscation. Still, the Commission already put forward yet an-
other aspect that hinders confiscation in practice: third parties. It was re-
vealed that the JHA Council Conclusions on confiscation and asset re-
covery adopted in June 201047 called “for a more coordinated approach
between Member States to achieve a more effective and widespread con-
fiscation of criminal assets”. In particular, the Commission was called
“(…) to consider strengthening the legal framework in order to achieve
more effective regimes for third party confiscation and extended confis-
cation”.

As a result, the Commissions’ Communication “An Internal Security
Strategy in Action” stated that the Commission will propose legislation
to strengthen the EU legal framework on confiscation, in particular to al-
low for more third party confiscation and extended confiscation.

46 See Preamble, point (3).
47 See, Council document 7769/3/10, quoted in Explanatory Memorandum, Proposal

for a Directive of the European Parliament and of the Council on the freezing and confisca-
tion of proceeds of crime in the European Union, Brussels, 3.
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At that time, third party confiscation was considered to involve “(…)
the confiscation of assets that have been transferred by an investigated or
convicted person to a third party”48. The Commission argued the need
for third party confiscation in detail, showing that “(…) criminals often
transfer their assets to knowing third parties as soon as they come under
investigation, in order to avoid confiscation49.

The Commission noted that Member States’ national provisions on
third party confiscation are diverging, aspect which hampered the mu-
tual recognition of freezing and confiscation orders on assets transferred
to third parties. Still, “in order to meet the requirements of proportion-
ality and protect the position of a third party acquiring property in good
faith”, the Proposal did not bring minimum harmonization provisions on
third party confiscation in all cases. Instead, it merely required third
party confiscation “(…) to be available for the proceeds of crime or other
property of the defendant received for a price lower than market value
and that a reasonable person in the position of the third party would sus-
pect to be derived from criminal activities or to be transferred in order
to circumvent the application of confiscation measures”. The Proposal
clarified that the “reasonable-person-test” must be based on concrete
facts and circumstances to prevent arbitrary decisions. Moreover, third
party confiscation should be possible only following an assessment,
based on specific facts, that the confiscation of property of the convicted,
suspected or accused person is unlikely to succeed, or in situations where
unique objects must be restored to their rightful owner50.

3.2. Confiscation from a third party - Article 6 of Directive 2014/42/EU

The original version of Article 6 from the Proposal was significantly
amended in the course of negotiations; for reasons already mentioned
when analyzing extended confiscation, we will focus only on the final
version, as provided by Article 6 of the Directive. According to the pro-
vision in question, “Member States shall take the necessary measures to
enable the confiscation of proceeds, or other property, the value of which

48 See, footnote 9 from the Explanatory Memorandum, Proposal for a Directive of the
European Parliament and of the Council on the freezing and confiscation of proceeds of
crime in the European Union, Brussels, 3.

49 See Proposal for a Directive of the European Parliament and of the Council on the
freezing and confiscation of proceeds of crime in the European Union, Brussels, 12.

50 See, Third party confiscation in the Proposal for a Directive of the European Parlia-
ment and of the Council on the freezing and confiscation of proceeds of crime in the Euro-
pean Union, Brussels, 11-12.
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corresponds to proceeds, which, directly or indirectly, were transferred
by a suspected or accused person to third parties, or which were ac-
quired by third parties from a suspected or accused person, at least if
those third parties knew or ought to have known that the purpose of the
transfer or acquisition was to avoid confiscation, on the basis of concrete
facts and circumstances, including that the transfer or acquisition was
carried out free of charge or in exchange for an amount significantly
lower than the market value”.

The Preamble of the Directive gives few indications regarding the
new institution. As a consequence of the generalized practice where de-
fendants transfer properties to knowing third parties with a view so as to
avoid confiscation, rules were necessary “(…) to allow for the confisca-
tion of property transferred to or acquired by third parties”51. Examples
were given: acquisition by a third party refers to situations where prop-
erty has been acquired, directly or indirectly, for example through an in-
termediary, by the third party from a suspected or accused person, in-
cluding when the criminal offence has been committed on their behalf or
for their benefit, and when an accused person does not have property
that can be confiscated. As well, a minim standard was set – confiscation
should be possible at least in cases where third parties knew or ought to
have known that the purpose of the transfer or acquisition was to avoid
confiscation, on the basis of concrete facts and circumstances, including
that the transfer was carried out free of charge or in exchange for an
amount significantly lower than the market value.

The Preamble also provides that third party confiscation should ex-
tend to both natural and legal persons, a logical approach, and that the
rights of bona fide third parties should not be affected. Regarding the
bona fide third parties, we mention that Article 6 (1) stipulates that third
party confiscation should not prejudice their rights52, while Article 8 pro-
vides an exhaustive list of safeguards53.

51 See, Preamble, point (24).
52 As Arcifa points out, it is worth mentioning that the Parliament has attempted to

take legislative measures in order to prosecute persons who fictitiously attribute ownership
and availability of property to third parties, but the amendment was rejected. See, G. Arcifa,
“The new EU Directive on Confiscation: a good (even if still prudent) starting point for the
post-Lisbon EU Strategy on trafficking and confiscating illicit money”, op. cit.

53 Our analysis will not focus on bona fide third parties, as in this case, the premise is
that Article 6 (1) of the Directive will not apply. As well, the safeguards provided by Article
8 will not make the object of our analysis. For a comprehensive view of the application of
fundamental principles in the case law of ECHR - see R.D. IVORY, “The Right to a Fair Trial
and International Cooperation in Criminal Matters: Article 6 ECHR and the Recovery of As-
sets in Grand Corruption Cases”, op. cit., 151-164; M. SIMONATO, “Confiscation and funda-
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A very important aspect is stipulated briefly only in the Preamble,
where point (25) affirms that: “Member States are free to define third
party confiscation as subsidiary or alternative to direct confiscation, as
appropriate in accordance with national law”. The heterogeneous ap-
proaches at the national level regarding third party confiscation made it
impossible for the EU legislator to propose a more precise tool. As such,
as already recognized in the Explanatory Memorandum from the initial
Proposal, the current state of play of third party confiscation is com-
prised of a minimum standard which aims at confiscating directly from
third parties. The nature or characteristics of the measure is irrelevant
when transposing the provision into national legislation, an aspect which
allows Member States to adapt the institution in accordance with the do-
mestic system. What is important is to have a tool which permits confis-
cation in rem, namely to follow the property in question.

3.3. The minimum standard required by Article 6

Although the Directive did not introduce minimum harmonization
provisions on third party confiscation in all cases, explicitly to meet the
requirements of proportionality and to protect the position of third par-
ties acquiring property in good faith, a minimum standard can be drawn
from the “crippled” version of Article 654.

When trying to imagine exactly how this institution is supposed to
function, we will make use of the notion used in the Explanatory Mem-
orandum of the Proposal, namely the reasonable-person-test. When the
conditions of this test are applicable, the third party confiscation will be
ordered. As such, the cumulative conditions of third party confiscation
can be identified through a per a contrario interpretation of the afore-
mentioned test.

Referring only to the provisions of Article 6, we consider that the
court will verify the following “steps”, in a chorological order:

(1) ordinary or extended confiscation conditions are met, as regards
the defendant;

(2) the property in question was transferred by the defendant to a
third party or was acquired by a third party;

(3) the third party knew or ought to have known that the purpose of
the transfer of property was to avoid confiscation.

mental rights across criminal and non-criminal domains”, ERA Forum, 2017, 365-379; A.
BALSAMO, “The content of fundamental rights” in R.E. KOSTORIS (ed.), Handbook of European
Criminal Procedure, op. cit., 166.

54 Crippled as in comparison with the corresponding Article 6 from the Proposal.
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In cases in which all these requirements are met, third party confis-
cation will operate, directly from the third party. If the first two “steps”
are relatively easy to verify, the third one is – without a doubt – the most
difficult and in it lays the “core” of third party confiscation. This last
step is actually the reversed reasonable-person-test and it will enable con-
fiscation provided that the concrete facts and circumstances of the case
demonstrate to the court that the (third) party acted in ill-faith. Such ill-
faith consists of knowledge or even gross ignorance (as Article 6 regu-
lates even the case where the person “ought to have known”) that the
transfer of property was intended to avoid confiscation (either ordinary
or extended) from the defendant. Article 6 (1) mentions some elements
that can help the court in establishing ill-faith, namely acquisition free of
charge or for an amount significantly lower than the market value. In
these cases, a reasonable person would suspect the property in question
to be derived from criminal conduct or to be transferred in order to cir-
cumvent the application of confiscation measures and therefore would
abstain from the acquisition or receiving of the property in question55.

As it becomes apparent, the “reasonable-person-test” must be based
on concrete facts and circumstances to prevent arbitrary decisions. After
its completion, if the court considers that the third party did not act “rea-
sonable”, all the conditions for the application of Article 6 are fulfilled56.

4. Conclusions. The German and the Romanian case studies

The complexity of both extended confiscation and third party con-
fiscation has created a number of problems at national level, in the trans-
position phase. The problems encountered by Member States led to de-
lays in the transposition schedule, from October 2015 to 2016. The post-
ponement did not help and on 24 November 2016, the Commission
started the infringement procedure according to Article 258 TFEU
against the majority of the Member States. The procedure is still ongoing

55 The initial version of Article 6 from the Proposal contained several built-in limita-
tions of third party confiscation. The measure was designed to be available only following an
assessment, based on specific facts, that the confiscation of property of the convicted, sus-
pected or accused person is unlikely to succeed, or in situations where unique objects must
be restored to their rightful owner. The Directive does not provide for any restrictions other
than the prejudice of bona fide third parties, according to Article 6 (2).

56 Arcifa considers that the person who receives a property under such conditions “has
a reasonable suspicion concerning the illicit origin of the same property” – see G. ARCIFA,
“The new EU Directive on Confiscation: a good (even if still prudent) starting point for the
post-Lisbon EU Strategy on trafficking and confiscating illicit money”, op. cit.
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regarding several states, which failed to transpose the Directive, even at
this time57.

The case studies refer to Germany and Romania since these two re-
flect “opposing” realities regarding the fulfilment of transposition oblig-
ations. Although both states were part of the states that on 24 November
2016 were questioned by the Commission, requesting further informa-
tion, now Germany transposed the Directive, while Romania is in the
middle of an ongoing infringement procedure as it did not succeed in
transposing the entirety of instrument58.

4.1. The German model and the July 2018 Romanian proposal

At this time, Germany seems to be the only Member State which ful-
filled all its obligations regarding the transposition of Directive
2014/42/EU, or at least it is the only one which communicated all the rel-
evant information. According to the European Judicial Networks’ web-
site59, Germany has fully implemented the Directive in its domestic law in
July 2017, by amending the Criminal Codes and regulating the (new) ex-
tended confiscation and the possibility of third party confiscation60.

On the other side, we have the Romanian “model”. Although com-
munication was made to the Commission, arguing that the Directive was
transposed, in fact, there was a merely partial transposition of Articles 10
and 11 from the Directive.

Until recently, various forms of draft proposals circulated, but all re-
ferred only to extended confiscation, leaving third party confiscation
completely behind. The main reason for such an approach was the erro-
neous belief of Romanian law makers, partially backed up by a wrong

57 For up to date information see, Browse infringements of EU Home Affairs law (avail-
able online at: https://ec.europa.eu/home-affairs/what-is-new/eu-law-and-monitoring/infringe-
ments_en?country=All&field_infringement_policy_tid=All&field_infringement_number_title=).

58 See Infringement number 20160813, last checked on April 4, 2019 (available online
at: http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_deci-
sions/index.cfm?lang_code=EN&decision_date_from=&decision_date_to=&title=&submit=Se
arch&r_dossier=20160813).

59 See https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?
CategoryId=126.

60 See Gesetz zur Reform der strafrechtlichen Vermögensabschöpfung, Bundesgesetzblatt
Teil 1 (BGB 1), Nummer 22, 21.4.2017 (available online at: ttps://www.bgbl.de/xaver/bgbl/
start.xav?startbk=Bundesanzeiger_BGBl&start=//*%5b@attr_id=%27bgbl117s0872.pdf%27
%5d#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl117s0872.pdf%27%5D__15095241
57099). For the reasons presented in the Foreword, we will not focus on these provisions, as
the German National Report will contain a section dedicated to an in-depth analysis of these
substantial law aspects.
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case law application, that third party confiscation is somewhere included
in either ordinary or extended confiscation. As an argument, it was in-
voked that both ordinary and extended confiscation mention that the
court can consider the value of property transferred to third parties. What
apparently is being ignored is that both types of confiscation are regulated
by the Romanian Criminal Code as safety measures, which can be ordered
only against the defendant (the person who committed an act regulated
by Criminal Law and who, subsequently is blameworthy)61. Even more, in
cases of extended confiscation, the defendant must be convicted by the
court (so, the court must additional establish his or her guilt)62.

Albeit such erroneous interpretations, one must admit that at the
given moment, the Romanian legislation does not permit third party con-
fiscation. In order to enable it, the legislator must understand that a co-
herent approach is needed, depending on the nature of the desired third
party confiscation in the new legislation.

If the option is to regulate it as a safety measure, besides introduc-
ing a new type of confiscation, the first amendment should target the na-
ture of the safety measures, providing a new broader definition, in order
to include third parties, not just offenders (as it is now, according to Ar-
ticle 107 of the Criminal Code).

If, following the suggestions from the Preamble of the Directive,
third party confiscation will be regulated as subsidiary or alternative to
confiscation, a new category of measures will probably need to be pro-
vided in the Criminal legislation63; among which, third party confiscation
is the first.

At the current time, the Romanian Parliament just adopted a new
draft proposal, amending inter alia, the Criminal Code64. It is the most

61 See also, M. ARMAŞU, “The Extended Seizure, Comparative Analysis between the
Current Regulation and Changed Imposed by Directive 2014/42/EU, of the European Con-
vention on Human Rights Perspective”, Revista Forumul Judecătorilor, 2014, 184 et seq. The
author underlines not only the nature of confiscation as a safety measures, but its character
as a penalty, accordingly to the jurisprudence of the ECHR.

62 Such an approach was met in the case law of the Bucharest Court of Appeal in two
major criminal cases involving important politicians. In both cases, the court ordered ordinary
confiscation from third parties (although these weren’t even parties in the trial), probably
applying the maxim “the end justifies the means”. For a critique, see D. NIŢU, “Confiscarea
extinsă. Confiscarea specială. Confiscarea de la terţi”, Caiete de Drept Penal, 4, 2017, 56-61.

63 For an example of how third party confiscation is regulated in candidate states for
EU accession, see B. Misoski, “The impact of the EU Directive 2014/42/EU on freezing and
confiscation of instrumentalities and procedees of crime to the Macedonian criminal justice
system”, EU and Comparative Law Issues and Challenges Series, 2, 2018, 364.

64 See Draft Proposal PL-x nr. 406/2018 amending the Criminal Code and the law on
corruption (available online at: http://www.cdep.ro/pls/proiecte/upl_pck.proiect?idp=17241).
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complex attempt until now in order to transpose Articles 5 and 6 of the
Directive, but yet again, the proposal is plain wrong from the outset,
concerning both types of confiscation:

– first, there is no amendment to the nature or definition of safety
measures and no new category of measures are introduced – as such, ap-
parently, third party confiscation seems to be lost during the drafting
process;

– second, extended confiscation – although partially amended in or-
der to correspond to the wording of Article 5, is actually hampered from
the beginning, as the standard of proof required for the court regarding
the commission of previous criminal activities by the offender (other
than that for which he or she stands trial) is the “fully convinced one”65;
as well, the proposal adds to the Directive and requests that the offence
for which the conviction is pronounced and the prior criminal activities
to be of the same nature66;

– finally, third party confiscation – without a denomination – seems
to be now regulated by the last two paragraphs of Article 1121. In fact,
once again, the Romanian legislator proves to have an erroneous under-
standing on the fundamentals behind third party confiscation. By insert-
ing provisions from Article 6 of the Directive within the national ex-
tended confiscation framework, again, extended confiscation will be able
to target only the convicted person67.

In September 2018, the Constitutional Court issued its decision and
considered that some of the aforementioned amendments do not comply
with the wording of the Romanian Constitution68. Regarding extended
confiscation, the Court criticized the new standard of proof required and

The proposal was challenged to the Constitutional Court for several issues by the Romanian
High Court of Cassation and Justice, the President and a number of 110 members of the
Parliament from parties pertaining to the opposition.

65 In fact, this was one of the arguments of the High Court of Cassation and Justice
when challenging to the Constitutional Court the draft proposal. It was correctly underlined
that under these auspices, the offender can be convicted for the previous criminal activity
and, as a consequence, ordinary confiscation can be imposed (available online at:
http://www.cdep.ro/proiecte/2018/400/00/6/sesiziccj406.pdf).

66 This was one of the arguments invoked by the opposition when challenging the draft
proposal at the Constitutional Court (available online at: http://www.cdep.ro/proiecte/2018/
400/00/6/sesizpnlusrpmp406.pdf ).

67 Actually, this was one of the arguments invoked by the Romanian president
when challenging the draft proposal at the Constitutional Court (available online at:
http://www.cdep.ro/proiecte/2018/400/00/6/neconPR406.pdf ).

68 See Decision no. 650 from 25 October 2018, published in the Official Gazette no. 97
from 7 February 2019.
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it underlined that the Romanian legislator makes confusion between
criminal confiscation and extended one; further, it added that such an
approach hampers the application of Directive 2014/42/EU69. From the
perspective of third party confiscation, the Constitutional Court consid-
ered that the new introduced paragraphs of Article 1121 regulate “dis-
tinct normative hypothesises”, other than extended confiscation70. So,
the Court was not troubled that the general normative framework on
safety measures was not amended, by providing a new definition or by
introducing a new category of measures.

Following the publication of Decision no. 650, the draft proposal
needs to be amended once again, in order to fully comply with the con-
clusions and the reasoning of the Court.

4.2. The impact of the new provisions. The future role of the Court of
Justice of the European Union

As a final conclusion, we opt for turning the focus of the discussion
in another direction. If, until now, the analysis checked the EU legisla-
tions’ evolution and issues of transposition, the premise is now on the in-
terpretation of the aforementioned legislation on extended and third
party confiscation, as transposed in the national legislation of Member
States. For this, the Court of Justice of the European Union will have to
embark on a pivotal mission and there are already signs that Directive
2014/42/EU will be on the spotlight, just as one time, the EAW and then
the ne bis in idem principle were.

As a final aspect, regarding the future (and vital) role of the Court,
we send to the request for a preliminary ruling recently referred by a Bul-
garian court71. The questions raised refer to numerous provisions from
the Directive, but for our analysis, it presents particular interest ques-

69 See paragraphs 401-406 from the decision.
70 See paragraph 413 from the decision. The Court found no irregularity in the fact that

the case of third parties are dealt by both paragraph 3 of Article 1121 and paragraph 9. In its
opinion, paragraph 3 covers extended confiscation, and the reference to third party is made
only in order to settle the exact amount needed to be confiscated from the convicted person.
In that regard, the amendment brought to paragraph 3, namely that the third parties knew or
ought to have known that the purpose of the transfer or acquisition was to avoid confiscation,
was also considered unconstitutional as at stake is not the confiscation from third parties (see
paragraphs 410-412).

71 See Request for a preliminary ruling from the Sofiyski gradski sad (Bulgaria), 3 April
2018, case C-234/18 (available online at: https://eur-lex.europa.eu/legal-content/EN/TXT/
HTML/?uri=CELEX:62018CN0234&from=EN).
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tions no. 4 and no. 5 on extended and third party confiscation. The Bul-
garian court asked whether:

– Article 5(1) of Directive 2014/42/EU of the European Parliament
and of the Council of 3 April 2014 on the freezing and confiscation of in-
strumentalities and proceeds of crime in the European Union is to be in-
terpreted as meaning that a right to property may be withdrawn, as hav-
ing been directly or indirectly obtained by way of a criminal offence, on
the sole ground of the discrepancy between the value of a person’s assets
and his lawful earnings, in the case where there is no final criminal judg-
ment finding that the person concerned committed the criminal offence
in question?

– The provision contained in Article 6(1) of Directive 2014/42/EU
of the European Parliament and of the Council of 3 April 2014 on the
freezing and confiscation of instrumentalities and proceeds of crime in
the European Union are to be interpreted as meaning that it provides for
confiscation from third parties as an additional or alternative means of
direct confiscation or as an additional means of extended confiscation?
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VERA WEYER

MUTUAL RECOGNITION OF CONFISCATION ORDERS 
AND NATIONAL DIFFERENCES

SUMMARY: Introduction. – I. The Main Differences between the Member States’ Confis-
cation Systems. – II. The Drawbacks of the Framework Decision 2006/783/JHA.
– 1. Limited Scope – 2. Extensive Grounds for Refusal. – 3. Slow and Inconsistent
Transposition. – III. Regulation (EU) 2018/1805 as Remedy? – 1. The New Ap-
proach. – 2. Critical Appraisal. – IV. Conclusion.

Introduction

By applying the principle of mutual recognition to confiscation or-
ders, Framework Decision 2006/783/JHA1 aims at facilitating as well as
enhancing cross-border confiscation. Evaluation yet shows that – espe-
cially in comparison to other mutual recognition instruments, such as the
European Arrest Warrant2 – only very few confiscation requests are
based on this act3. EU reports indicate that this lack of application is
partly due to the considerable differences between the Member States’
confiscation systems: as a matter of fact, they have not only been respon-
sible for the rather limited scope of the Framework Decision but also for
the Member States’ apparently great reluctance to apply this instrument4.

This essay will try to shed light on the question why mutual recog-
nition regarding confiscation faces so many difficulties or – to be more
precise – why the Member States’ different confiscation laws constitute a

1 Council Framework Decision 2006/783/JHA of 6 October 2006 on the application of
the principle of mutual recognition to confiscation orders (OJ L 328, 24.11.2006, 59).

2 Council Framework Decision 2002/584/JHA on the European arrest warrant and the
surrender procedures between Member States (OJ L 190, 18.7.2002, 1).

3 Impact Assessment accompanying the document Proposal for a regulation of the Eu-
ropean Parliament and of the Council on the mutual recognition of freezing and confiscation
orders SWD(2016)468, 16, 27 ff. As a matter of fact, there are hardly any statistics available.

4 Impact Assessment accompanying the document Proposal for a regulation of the Eu-
ropean Parliament and of the Council on the mutual recognition of freezing and confiscation
orders SWD(2016)468.



barrier to transnational confiscation that cannot be easily removed by
EU law. In a first step, the main differences between the Member States’
confiscation regimes will be briefly depicted (I.). Second, the shortcom-
ings of the Framework Decision will be explained (II.). And finally, it
will be demonstrated why Regulation (EU) 2018/18055 – that will replace
the Framework Decision as from December 2020 (Art. 39 (1) Regulation
(EU) 2018/1805) – is not likely to bring a significant improvement (III.).

I. The Main Differences between the Member States’ Confiscation Sys-
tems

Confiscation systems are “notorious” for differing substantially,
both in substantive and procedural elements. Most crucial of all: In some
Member States, for instance France6 and Belgium7, the confiscation of
criminal proceeds is defined as a criminal punishment whereas in others,
such as Germany8, it is considered as a precautionary or preventive mea-
sure9.

Furthermore, whereas in some Member States, confiscation is gen-
erally only possible if the owner of the proceeds has been convicted of a
criminal offense (so-called criminal or ordinary confiscation), a growing
number of Member States also allow for non-conviction based confisca-
tion10.

5 Regulation (EU) 2018/1805 of the European Parliament and of the Council of 14 No-
vember 2018 on the mutual recognition of freezing orders and confiscation orders (OJ L 303,
28.11.2018, 1). The Regulation will also replace Council Framework Decision 2003/
577/JHA of 22 July 2003 on the execution in the European Union of orders freezing prop-
erty or evidence (OJ L 196, 2.8.2003, 45).

6 So-called peine complémentaire. For more information see E. CAMOUS, “Art. 131-21 et
131-21-1”, in: JurisClasseur Pénal Code, para. 14 ff.

7 So-called peine accessoire. For more information see F. LUGENTZ, D. VANDERMEERSCH,
Saisie et confiscation en matière pénale, Bruxelles: bruylant, 2015, para. 5 ff..

8 So-called (criminal) measure sui generis (Maßnahme eigener Art, Section 11 Nr. 8 of
the German Criminal Code) that bears resemblance to the civil law concept of unjustified
enrichment (ungerechtfertigte Bereicherung). For more information see A. ESER - F. SCHUSTER,
“Vorbemerkungen § 73”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kommentar,
München: C.H. Beck, 2019, para 12 ff.

9 See for an overview of the Member States’ confiscation laws Comparative Law Study
of the Implementation of Mutual Recognition of Orders to Freeze and Confiscate Criminal
Assets in the European Union, 30 ff.

10 See for an overview of the non-confiscation schemes that exist in the EU Compara-
tive Law Study of the Implementation of Mutual Recognition of Orders to Freeze and
Confiscate Criminal Assets in the European Union, 240 ff. See also European Commission,
Analysis of non-conviction based confiscation measures in the European Union SWD(2019)
1050 final.
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Even between those Member States that provide for such an option,
the relevant schemes vary significantly: In some legal systems, non-con-
viction based confiscation takes place within the context of criminal pro-
ceedings and is limited to circumstances in which the offender has died
or has absconded. In others, it might also cover cases in which a convic-
tion cannot be obtained due to evidential issues. Several Member States,
such as the United Kingdom11, Ireland12 or Italy13, even pursue non-con-
viction based confiscation as separate proceedings that can occur inde-
pendently from the any related criminal proceedings (often called civil
confiscation)14.

The different confiscation mechanisms also entail different standards
of proof: In criminal confiscation proceedings, the illicit origin of the pro-
ceeds generally has to be established “beyond reasonable doubt”, which
means, the court has to be intimately convinced that the proceeds have
been derived from the associated crime. In non-conviction based confis-
cation procedures, competent authority may often decide “on the balance
of probabilities” whether the proceeds stem from criminal activities.

Great variety also exists with regard to so-called extended confisca-
tion (regimes enabling the confiscation of assets not originating from the
crime subject to the ongoing criminal investigation. Some jurisdictions
require the court to be at least satisfied that the assets in question result
from similar or even any other criminal conduct whereas in others, the
burden of proof is even reversed, for example by means of statutory pre-
sumptions.

II. The Drawbacks of the Framework Decision 2006/783/JHA

The concept of mutual recognition is supposed to make interna-
tional cooperation both simpler and more efficient: in particular, con-
trary to traditional mutual legal assistance instruments15, giving wide dis-

11 So-called Civil recovery, see Chapter V of the Proceeds of Crime Act (POCA) from
2002.

12 Proceeds of Crime Acts 1996 - 2016.
13 So-called misure di prevenzione. For more information see M. PANZAVOLTA, R. FLOR,

“A Necessary Evil? The Italian ‘Non-Criminal System’ of Asset Forfeiture”, in: J.P. RUI, U.
SIEBER, Non-conviction-based confiscation in Europe - Possibilities and Limitations on Rules
Enabling Confiscation without a Criminal Conviction, Freiburg i. Br.: Nomos, 2015, 111 ff.

14 Similar schemes exist in Bulgaria, Slovenia and Slovakia, see Eurojust, Report on
non-conviction-based confiscation (General Case 751/NMSK - 2012), 2013.

15 See, for example, – in the context of confiscation – Art. 5 (4) (c) of the United Na-
tions Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances: “The
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cretion in that respect, Member States are in general obliged to grant re-
quests by another Member State. In principal, this is also the case with
Framework Decision 2006/783/JHA: According to Art. 7 (1), Member
States “shall without further formality recognise a confiscation order …
and shall forthwith take all the necessary measures for its execution, un-
less the competent authorities decide to invoke one of the grounds for
non-recognition or non-execution provided for in Article 8”. However,
Framework Decision 2006/783/JHA faces several technical as well oper-
ational issues that might seriously undermine its effectiveness: First, it
suffers from a rather limited scope that does not include any civil confis-
cation scheme. Second, the grounds for refusal laid down in Art. 8 of the
Framework Decision allow Member States to only recognise confiscation
orders that comply with their own internal law. Finally, the transposition
has been very slow and – to make things even worse – often inconsistent.

1. Limited Scope

According to Art. 2 lit. c of the Framework Decision, the term “con-
fiscation order” denotes “a final penalty or measure imposed by a court
following proceedings in relation to a criminal offence, resulting in the
definitive deprivation of property”. Art. 2 lit. d complements this defini-
tion by stating that the term “property” also refers to assets that are li-
able to extended confiscation forms16. Non-conviction based confisca-
tion, however, is not mentioned at all by the Framework Decision. Ad-
mittedly, merely speaking of “proceedings in relation to a criminal
offense”, the definition laid down in Art. 2 lit. c does not stipulate that a
conviction must have been recorded. Furthermore, its wording is almost
identical to the definitions used by the European Council Conventions
on confiscation17 which, according to the Explanatory Reports, apply to

decisions and actions shall be taken by the requested Party, in accordance with and subject to
provisions of its domestic law”.

16 The Framework Decision distinguishes between two types of extended confiscation
orders, ie orders resulting ‘from the application in the issuing State of any of the extended
powers of confiscation specified in Article 3(1) and (2) of Framework Decision
2005/212/JHA’ - Art. 2 (d) (iii) and orders that have been issued ‘under any other provisions
relating to extended powers of confiscation’ – Art- 2 (d) (iv). See below for more details.

17 Art. 1 lit. d of the Convention on Laundering, Search, Seizure and Confiscation of
the Proceeds from Crime of 1990 and of the Europe Convention on Laundering, Search,
Seizure and Confiscation of the Proceeds from Crime and on the Financing of Terrorism of
2005 define “confiscation” as “penalty or a measure, ordered by a court following proceed-
ings in relation to a criminal offence or criminal offences resulting in the final deprivation of
property”.
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“criminal activities or acts connected therewith, such as acts related to
civil in rem actions”18.

Nevertheless, the fact that the Framework Decision only refers to
the concept of extended confiscation strongly indicates that the scope
does not include any other special confiscation scheme. Moreover, ac-
cording to Art. 1 (1), the confiscation order has to be imposed by a court
“competent in criminal matters” which, in any case, leaves out civil con-
fiscation.

2. Extensive Grounds for Refusal

Apart from the limited scope, the Framework Decision leaves ex-
tensive grounds for refusal: In general, the enforcement of a confiscation
order can only be refused on the grounds – exhaustively – listed in Art.
8 of the Framework Decision (Art. 7 (1): “shall … recognise …, unless
the competent authorities decide to invoke one of the grounds … pro-
vided for in Art. 8”). Most of the grounds for refusal enumerated in Ar-
ticle 8 are common in the field of mutual legal assistance in criminal mat-
ters, such as the ne bis in idem principle (Art. 8 (2) (a)) or the double
criminality requirement (Art. 8 (2) (b)). Yet, there is also Art. 8 (2) (g)
stipulating that an extended confiscation order does not have to be exe-
cuted if it is not based on one of the three options foreseen by Art. 3 (2)
of Framework Decision 2005/212/JHA19 (so-called “confiscation under
any other provisions relating to extended powers of confiscation” (Art. 2
(d) (iv)) as opposed to “confiscation resulting from the application in the
issuing State of any of the extended powers of confiscation specified in
Art. 3 (1) and (2) of Framework Decision 2005/212/JHA” (Art. 2 (d)
(iii)).

Art. 3 of Framework Decision 2005/212/JHA (described by the Eu-
ropean Commission as the “real added value of the Framework Deci-
sion”20) required Member States to allow for extended confiscation.

18 Explanatory Report to the Convention on Laundering, Search Seizure and Confisca-
tion of the Proceeds from Crime, 7.

19 Council Framework Decision 2005/212/JHA of 24 February 2005 on Confiscation
of Crime-Related Proceeds, Instrumentalities and Property. Art. 3 has now been replaced by
Art. 5 of the Directive 2014/42/EU EU of the European Parliament and of the Council of 3
April 2014 on the freezing and confiscation of instrumentalities and proceeds of crime in the
European Union (OJ L 127, 29.4.2014, 39), see Art. 14 (1) Directive 2014/42/EU.

20 Report from the Commission pursuant to Article 6 of the Council Framework Deci-
sion of 24 February 2005 on confiscation of crime-related proceeds, instrumentalities and
property (COM(2007) 805 final), 4.

89MUTUAL RECOGNITION OF CONFISCATION ORDERS AND NATIONAL DIFFERENCES



However, because no consensus had been reached in the Council21, it did
not establish a single minimum standard but provided for a set of three
options that ranged from a fairly high down to a rather low standard of
proof: Member States could choose (“or alternatively”) between schemes
that covered at least either property obtained during a period prior to
the conviction (Art. 3 (2) (a) of Framework Decision 2005/212/JHA),
property derived from similar criminal activities (Art. 3 (2) (b) of Frame-
work Decision 2005/212/JHA) or property disproportionate to the law-
ful income of the convicted person (Art. 3 (2) (c) of Framework Decision
2005/212/JHA)22.

Art. 7 (5) of the Framework Decision even permits Member States
to automatically refuse the execution of these types of confiscation or-
ders (“[e]ach Member State may state in a declaration … that its com-
petent authorities will not recognise and execute confiscation orders un-
der circumstances where confiscation of the property was ordered under
the extended powers of confiscation referred to in Article 2 (d) (iv)”). As
a matter of fact, almost all Member States have submitted such a notifi-
cation23.

In addition, even if the confiscation order complies with one of the
three options of Framework Decision 2005/212/JHA, the executing
Member State has to enforce it only “to the extent provided for in simi-
lar domestic cases under national law”, Art. 8 (3) of the Framework De-
cision. In other words, if the option applied by the issuing Member State
differs from the one implemented by the executing Member State, the
latter is free to deny the execution of the request.

21 M. KILCHLING, “§ 16 Geldwäsche” in U. SIEBER, H. SATZGER, B. HEINTSCHEL-HEINEGG,
Europäisches Strafrecht, München: C.H. Beck, 2014, para. 19.

22 Art. 3 (2) of Framework Decision 2005/212/JHA read as follows: “Each Member
State shall take the necessary measures to enable confiscation under this Article at least:

(a) where a national court based on specific facts is fully convinced that the property in
question has been derived from criminal activities of the convicted person during a period
prior to conviction for the offence referred to in paragraph 1 which is deemed reasonable by
the court in the circumstances of the particular case, or, alternatively,

(b) where a national court based on specific facts is fully convinced that the property in
question has been derived from similar criminal activities of the convicted person during a
period prior to conviction for the offence referred to in paragraph 1 which is deemed
reasonable by the court in the circumstances of the particular case, or, alternatively,

(c) where it is established that the value of the property is disproportionate to the
lawful income of the convicted person and a national court based on specific facts is fully
convinced that the property in question has been derived from the criminal activity of that
convicted person.“

23 Council document 13344/16.
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3. Slow and Inconsistent Transposition

The effectiveness of the Framework Decision is further hampered
by its slow transposition into national law: Almost all Member States ex-
ceeded the transposition deadline – often by years24. Even now (as for
March 2019), the implementation is still pending in Ireland and Luxem-
bourg.

Furthermore, the implementation report issued by the European
Commission in 2012 revealed that several Member States had included
additional grounds for refusal in their national legislations25. For exam-
ple, Austria would not recognise confiscation orders that violated the the
fundamental rights and legal principles enshrined in Art. 6 of the TEU,
i.e. the European ordre public, while the Czech Republic and Latvia
would not enforce confiscation orders that contravened fundamental
principles of their constitutions, i.e. the national ordre public26.

III. Regulation (EU) 2018/1805 as Remedy?

To overcome these deficiencies, the EU has adopted a new mutual
recognition instrument – Regulation (EU) 2018/1805 – that is supposed
to amend the framework as follows:

1. The New Approach

First, according to Art. 1 (1), the Regulation will apply to all kinds
of confiscation orders as long as they are issued “within the framework
of proceedings in criminal matters” (as opposed to “framework of pro-
ceedings in civil or administrative matters”, Art. (1) (4)). In particular,
the scope will not be restricted to the types provided for by Directive
2014/42/EU on the confiscation of proceeds27, but will also cover “crim-

24 See Status of Implementation, available under https://www.ejn-crimjust.europa.eu/
ejn/EJN_Library_StatusOfImpByCat.aspx?CategoryId=34 (last accessed on 31rd March
2019).

25 Report from the Commission to the European Parliament and the Council based on
Article 22 of the Council Framework Decision 2006/783/JHA of 6 October 2006 on the ap-
plication of the principle of mutual recognition to confiscation orders (COM(2010) 428 final).

26 Implementation report (Fn. 25), 10. See also Horizontal Conclusion on Mutual
Recognition.

27 Those are: extended confiscation (Art. 5 Directive 2014/42/EU), a very basic version
of non-conviction based confiscation (Art. 4 (2) Directive 2014/42/EU) and third party con-
fiscation (Art. 6 Directive 2014/42/EU).
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inal” non-conviction based confiscation orders (referred to as “confisca-
tion without a final conviction”, see recital 13 and Art. 2 (3) of the Reg-
ulation).

Second, Member States shall no longer be able to deny the execu-
tion of a confiscation order simply due to its type28. The original pro-
posal had also omitted an ordre public ground for refusal. However,
protests by Germany29 and the European Parliament30 resulted in the in-
troduction of Art. 19 (1) (h): now, Member States “may decide not
recognise and to execute a confiscation order … where in exceptional
situations, there are substantial grounds to believe, on the basis of spe-
cific and objective evidence, that the execution of the confiscation order
would, in the particular circumstances of the case, entail a manifest
breach of a relevant fundamental right as set out in the Charter, in par-
ticular the right to an effective remedy, the right to a fair trial or the right
of defence”31.

Last but not least, to avoid the transposition problems that the
Framework Decision had faced, the EU legislator has opted for the in-
strument of the regulation (Art. 288 TFEU). Hence, the rules will be di-
rectly applicable32.

2. Critical Appraisal

Nevertheless, it has to be doubted whether the Regulation will be an
improvement. First, it is not at all obvious what types of confiscation or-
ders exactly are covered by its scope. What kind of criteria have to be
fulfilled to qualify a confiscation order as “issued within the framework
of proceedings in criminal matters”, meant to be an “autonomous con-
cept” (recital 13)? What elements distinguish “criminal matters” from
“civil matters”? Does the characterisation depend on the nature of the
proceedings, the issuing authority or on the purpose of the relevant
scheme? As a matter of fact, this issue already came up in the Council

28 Cf. Proposal for a Regulation of the European Parliament and of the Council on the
mutual recognition of freezing and confiscation orders (COM(2016) 819 final), 13.

29 Germany had even threatened to reject the proposal, see Council document 15104
ADD 1/17, 2: “Although Germany, like the other Member States, sees the need to improve
cross-border cooperation in the area of asset recovery, in light of the above Germany is not
in a position to agree to the general approach contained in the current text of the Regula-
tion”.

30 Council document 5482/18.
31 Art. 19 (1) (h) of the Regulation has been drafted in the style of the recent CJEU case

law in Arranyosi & Căldăraru, eucrim 2018, 202.
32 Proposal for a Regulation (Fn. 28), 7.
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when deciding on its general approach. The proposal by the EU Com-
mission was meant to apply to orders “issued within the framework of
criminal proceedings”. After Italy had pointed out that such a wording
would probably rule out its misure di prevenzione being not of criminal
but of a “hybrid nature”, the Council (as well as the European Parlia-
ment) finally agreed upon the current term “within the framework of
proceedings in criminal matters” to ensure a broader understanding and
to align with the terminology of Art. 82 ff. TFEU33.

Furthermore, as mentioned above, the Regulation will not only ap-
ply to the confiscation types prescribed by Directive 2014/42/EU, but to
every sort of confiscation order – provided it has been issued “within the
framework of proceedings in criminal matters”. Consequently, Member
States might be obliged to recognise and to execute confiscation orders
that are not consistent with their internal laws, probably even contravene
constitutional principles. A study carried out in preparation of the Di-
rective 2014/42/EU reported that especially non-conviction based con-
fiscation is subject to concerns about complying with fundamental rights
and/or principles34. There are reasons to believe that obstacles to the en-
forcement of such an order may be found in most Member States’ legis-
lations.

Art. 19 (1) (h) of the Regulation has slightly eased the situation.
However, apart from the fact that this clause is misconfigured (why is the
refusal of a confiscation order that violates fundamental rights only op-
tional?), it so far has only the very “patchy” case law of the ECtHR to
rely on35.

IV. Conclusion

In general, the concept of mutual recognition offers many advan-
tages. However, mutual recognition also depends to a great deal on mu-
tual trust and thereby on shared concepts. With regard to confiscation
however, the Member States’ national regimes still differ widely and
– most important of all – profoundly. The harmonisation measures
adopted by the European Union, such as the Directive 2014/42/EU,
might have led or will lead to a certain degree of approximation. Never-

33 Council document 12685/17.
34 Comparative Law Study of the Implementation of Mutual Recognition of Orders to

Freeze and Confiscate Criminal Assets in the European Union, 266 f.
35 For example, the ECtHR has not decided yet on a confiscation system that consid-

ers confiscation to be a penalty.
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theless, it has to be kept in mind that they only lay down minimum stan-
dards, allowing Member States, even encouraging them, to go beyond
the obligations36. In particular, they cannot change the legal nature of a
Member State’s confiscation regime.

Although a new instrument on the mutual recognition of confisca-
tion orders is to be welcomed, the Regulation does not offer an adequate
response to the problems mentioned above, but raises a number of legal
issues instead. Taking into account the current state of play, it is a far too
ambitious project. Instead of adopting a harmonisation measure “in dis-
guise”, Member States should be given time to “warm up” to the new
confiscation concepts and – in particular – to better get to know the dif-
ferent systems.

36 See, for example, Recital 22 of Directive 2014/42/EU.
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SUMMARY: 1. Substantial aspects of confiscation. – 1.1. Confiscation in criminal matters.
– 1.1.1. Criminal confiscation. – 1.1.2. Extended confiscation. – 1.1.3. Non-con-
viction based confiscation. – 1.1.4. Other types of confiscation. – 1.2. Third-Party
Confiscation. – 2. Procedural aspects. – 2.1. Freezing. – 2.1.1. Procedures for the
freezing of assets. – 2.1.2. Competent authorities for the request of a freezing or-
der. – 2.1.3. Competent authorities to impose a freezing order. – 2.1.4. Conditions
for the imposition of a freezing order. – 2.1.5. Time limits for the issuing of a freez-
ing order. – 2.1.6. Duration of the freezing order. – 2.1.7. Rights and legal reme-
dies of the person addressed by a freezing order. – 2.1.8. Legal remedies against
unlawful freezing orders. – 2.2. Freezing of third-parties’ assets. – 2.3. Confisca-
tion. – 2.3.1. Procedures for the confiscation of assets. – 2.3.2. Competent author-
ities for the request of a confiscation order. – 2.3.3. Competent authorities to im-
pose a confiscation order. – 2.3.4. Standard of proof for the imposition of a con-
fiscation order. – 2.3.5. Time limits for the issuing of a confiscation order. – 2.3.6.
Rights and legal remedies of the person addressed by a confiscation order. – 2.4.
Third-party confiscation. – 3. Mutual recognition aspects. – 3.1. Freezing. – 3.1.1.
National legal framework for the mutual recognition of freezing orders. – 3.1.2.
Competent authorities for the execution of freezing orders from another EU mem-
ber State. – 3.1.3. Grounds for non-recognition and non-execution. – 3.1.4.
Grounds for postponement. – 3.1.5. Time limits for the execution of freezing or-
ders from another EU Member State. – 3.1.6. Rights and legal remedies of the per-
son addressed by a freezing order from another EU Member State. – 3.2. Freezing
of third-parties’ assets. – 3.3. Confiscation. – 3.3.1. National legal framework for
the mutual recognition of confiscation orders. – 3.3.2. Competent authorities for
the execution of confiscation orders from another EU Member State. – 3.3.3.
Grounds for non-recognition and non-execution. – 3.3.4. Grounds for non-recog-
nition and non-execution. – 3.3.5. Time limits for the execution of confiscation or-
ders from another EU Member State. – 3.3.6. Rights and legal remedies of the per-
son addressed by a confiscation order from another EU member State. – 3.4.
Third-party confiscation. – 4. Management and disposal aspects. – 4.1. Freezing. –
4.1.1. Competent authorities for the management of frozen assets. – 4.1.2. Power
of the competent authorities on the frozen assets. – 4.1.3. Costs for the manage-



ment or disposal of the frozen assets. – 4.1.4. Legal remedies against wrongful
management of frozen assets. – 4.1.5. National practices on the management of
frozen assets in a different EU Member State. – 4.1.6. National practices on the
management of frozen assets in execution of a freezing order from a different EU
Member State. – 4.2. Freezing of third-parties’ assets. – 4.3. Confiscation. – 4.3.1.
Competent authorities for the disposal of confiscated assets. – 4.3.2. Modalities of
disposal of confiscated assets. – 4.3.3. Other possible destinations of confiscated
assets. – 4.3.4. National practices on the disposal of confiscated assets in a differ-
ent EU Member State. – 4.3.5. National practices on the management of confis-
cated assets in execution of a confiscation order from a different EU Member
State. – 4.4. Third-Party Confiscation. – Conclusion. – 5. Final conclusions.

1. Substantial aspects of confiscation

In Belgian law, confiscation can be of two different kinds. On the
one hand, confiscation is an accessory penalty in addition to a main
penalty (criminal confiscation). On the other hand, confiscation of prop-
erty may be pronounced as a safety measure: it is then intended to put
out of circulation dangerous products or objects (weapons, narcotics,
child pornography images…) and is then independent of a criminal con-
viction.

This chapter is mainly devoted to criminal confiscation. The general
regime of this confiscation is provided for in Articles 42 to 43-quater of
the Penal Code (hereinafter P.C.). These articles set out general princi-
ples which, for each type of item that is liable to be confiscated – the ob-
ject of the offense, the instruments of the offense, items, products and
benefits resulting from the offense – specify as follows: 1°) the conditions
of the confiscation; 2°) if the latter is obligatory or optional; 3°) if it is di-
rect or can take place by equivalent; 4°) whether it presupposes that the
item is the property of the convict or not (third-party confiscation); 5°)
and in which cases extended confiscation is an option.

The current legal regime of criminal confiscation is the result of a re-
cent amendment of the legislation (2018): the legislator was led to take
into account a) the decision n° 12/2017 of the Belgian Constitutional
Court (hereinafter C.C.), annulling the former Article 43, § 1 of the P.C.,
and b) the Directive 2014/42/EU. This general regime is besides made
more complex by the existence of specific rules for certain criminal of-
fenses. Finally, it should be mentioned that a Preliminary Draft of Book I

1 Par. 1 written by Dr. Yves Cartuyvels; par. 2 written by Dr. Christine Guillain; par. 3
and 4 written by Dr. Thibaut Slingeneyer.
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of the P.C.2, currently under discussion in Belgium, provides for the re-
form of the system of criminal confiscation for the sake of consistency and
simplification. As they have not yet entered into effect, we are not dealing
here with these new rules envisaged by the draft reform of the P.C.

1.1. Confiscation in criminal matters

1.1.1. Criminal confiscation

a) Criminal confiscation is provided for in Articles 42 to 43-quater
of the P.C. It consists in confiscating a property belonging, as a rule, to
the convicted person and transferring said property to the State. It can
also consist, when the transfer of this property is not possible, in impos-
ing on the convict the payment of a sum of money equivalent to the value
of the property which should have been confiscated (“confiscation by
equivalent”).

Pronounced by the trial judge3, confiscation is an accessory penalty
that may or must accompany a main penalty imposed on the perpetrator
of a crime, misdemeanor or contravention4. If pronounced, this sentence
cannot be suspended5. Confiscation is always special, dealing with prop-
erty related to the offense6. It may relate to the assets of a natural person
or a legal person. If the confiscated item or its equivalent is attributed or
returned to the civil party to the trial (P.C., art. 43-bis, § 3), the confisca-
tion also constitutes a measure of civil compensation7.

b) The general system of criminal confiscation is organized in Bel-
gian criminal law according to the assets liable to be confiscated:

1°) The first asset, envisaged in Article 43, § 1. of the P.C., is consti-
tuted by the things “constituting the object of the offense”. This is the

2 COMMISSION DE RÉFORME DU DROIT PÉNAL (CRIMINAL LAW REFORM COMMISSION; J. ROZIE,
D. VANDERMEERSCH et al.), Proposition d’avant-projet de livre 1er du Code pénal, Bruxelles: La
Charte, 2016.

3 Exceptionally, the investigating court may or must pronounce the confiscation when
it acts as a court of law (for example in the event of suspension of the pronouncement of the
sentence, or measure of internment).

4 Exceptionally, confiscation can be pronounced in the absence of a principal sentence
(non-conviction-based confiscation). See, point 1.1.3.).

5 Law of 29 June 1964, art. 8, § 1, 1st subpara.
6 The Belgian Constitution (art. 17) forbids general confiscation.
7 M. FERNANDEZ-BERTIER, «Les peines patrimoniales prévues par le projet de livre Ier du

Code pénal: l’amende, la confiscation et la peine pécuniaire en fonction du profit de l’infrac-
tion», in Ch. GUILLAIN, D. SCALIA (eds.), La réforme du Livre 1er du Code pénal belge, Brux-
elles: Larcier, 169-209.

97BELGIUM



“corpus delicti”, namely the material object of the offense (for example,
illegal drugs or weapons)8. Confiscation is compulsory in the event of a
conviction for a crime or offense (P.C., art. 43, § 1), but will be pro-
nounced in the event of a contravention only in cases where the law pro-
vides for it (P.C., art. 43, § 2)9. In principle, the confiscated item must be
the property of the convicted person10, thus excluding third-party confisca-
tion. This condition of ownership is a de facto judgment of the trial
judge, which is not held by documents attesting the ownership of a third-
party11. If the convicted person is only the co-owner of the item, the con-
fiscation has the effect of creating an undivided co-ownership between
the State and the other co-owners12. Moreover, with the exception of
money laundering, the object of the offense cannot be confiscated by
equivalent13.

2°) The second object, also envisaged in Article 43, § 1 of the P.C., is
constituted by the instruments of the offense. This refers to items “which
served or were intended toward committing the offense”. These are ma-
terial objects the use of which has permitted or facilitated the carrying out
of the offense, such as, for example, weapons, a car, a counterfeit key14 or
funds destined for the financing of a terrorist activity15. The existence of
this condition falls within the sovereign domain of the trial judge’s discre-
tion16. Confiscation is also required in the case of a punishable attempted
offense (crime or misdemeanor), whether the items were used to prepare
the offense or instruments used after the offense, and which were used to
commit it17. Moreover, it does not matter whether the instruments were
actually used to commit the offense or the attempted offense: it is suffi-
cient for the author to having mobilized them for that purpose18. Except

8 F. LUGENTZ, D. VANDERMEERSCH, Saisie et confiscation en matière pénale, Bruxelles:
Bruylant, 2015, 21.

9 Some authors consider that the confiscation of the object of the offense is also com-
pulsory in the event of contravenalization of a crime (D. BERNARD, C. GUILLAIN, B. DEJEMEPPE,
«La confiscation pénale: une peine finalement pas si accessoire», in C. GUILLAIN, P. JADOUL,
J.F. GERMAIN (eds.), Questions spéciales en droit pénal, Bruxelles: Larcier, 2011, 13).

10 This condition is assessed at the time when the offense is committed (Cass., 25 No-
vember 2008, Pas., 2008, n° 664).

11 B. DEJEMEPPE, «La confiscation - L’état du droit en 2004», in Saisie et confiscation des
profits du crime, Anvers: Maklu, 2004, 110.

12 Ibidem.
13 Cass., 4 April 2006, Pas., 2006, n° 200.
14 M.-A. BEERNAERT, H. BOSLY, D. VANDERMEERSCH, Droit de la procédure pénale, Brux-

elles: Larcier, 2014, 458.
15 Bruxelles, 27 June 2013, unpublished, quoted in F. LUGENTZ, D. VANDERMEERSCH, op.

cit., 23.
16 Cass., 5 June 1944, Pas., 1944, 371.
17 D. BERNARD, C. GUILLAIN, B. DEJEMEPPE, op. cit., 16-17.
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where otherwise provided by law19, confiscation here also presupposes
that the instrument is the property of the convicted person, a condition
which is assessed at the time of the offense. This implies that third-party
confiscation is here excluded. If the author of the offense is only co-owner
of the confiscated instruments, the confiscation has the effect of creating
a joint possession between the State and the other co-owners. In addition,
the confiscation of an immovable property used to commit the offense is
not authorized, except in cases where the law expressly provides for it20.
Finally, it should be noted that, barring exceptions21, confiscation by
equivalent of the instrument of the offense was until recently not possible.
The Law of 18 March 2018 amending various provisions of criminal law,
criminal procedure and judicial law, amended Article 43-bis, § 2 of the
P.C. in this respect. It has introduced confiscation by equivalent of the in-
struments of the offense, which puts the Belgian criminal law in confor-
mity with the Directive 2014/42/EU22.

Confiscation, whether direct or by equivalent, is here compulsory un-
der the same regime as that in effect for the confiscation of the object of
the offense. In the case of a conviction for a crime or misdemeanor, the
compulsory nature of the confiscation presupposes, however, that the
confiscation does not have the effect of subjecting the convicted person to
an unreasonably harsh penalty (P.C., art. 43, § 1). This reduction in the
compulsory nature of confiscation is the result of recent developments. In
2006, the Belgian Court of Cassation ruled that the purely compulsory na-
ture of the confiscation was not contrary to Article 1 of the Additional
Protocol to the ECHR when it involved acts used to commit a crime or a
misdemeanor23. However, in its judgment n° 12/2017 of 9 February 2017,
the Belgian Constitutional Court ruled that Article 43, § 1 of the P.C. vi-
olated Articles 10 and 11 of the Constitution, when read in conjunction
with Article 1 of the First Additional Protocol to the European Conven-
tion on Human Rights, “in that it obliges the judge to pronounce the con-
fiscation of the item which served to commit a crime or an offense when

18 Ibidem, 15.
19 See, point 1.2.
20 This is the case in matters of pimping and matters relating to slumlords.
21 Cass. 4 April 2006, Pas., 2006, n° 200. An exception to this principle is provided, for

those procuring and keeping a house of debauchery, slumlords, and human smuggling.
22 Article 4.1 of the Directive provides that “Member States shall take the necessary

measures to enable the confiscation, either in whole or in part, of instrumentalities and pro-
ceeds or property the value of which corresponds to such instrumentalities or proceeds, sub-
ject to a final conviction for a criminal offence, which may also result from proceedings in ab-
sentia”.

23 Cass., 3 May 2006, Pas., 2006, n° 254.
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the sentence constitutes such a burden on the financial situation of the
person to whom it is imposed as a violation of the right of ownership”
(B.14). The Court considers here that the special confiscation of the in-
strument of the offense may, in certain cases, “put such burden on the fi-
nancial situation of the person to whom it is imposed that it constitutes a
measure disproportionate to the legitimate aim pursued, resulting in a vi-
olation of the right of property guaranteed by this provision of interna-
tional law” (B.12). The absence of the judge’s power of moderation,
linked to the compulsory nature of confiscation, is therefore a source of
unconstitutionality (Doc., Ch., 2017-2018, n° 2753/1, 59-60). The Belgian
legislator therefore amended Article 43, § 1 of the P.C. by the Law of 18
March 2018 but also of recital 18 of Directive 2014/42/EU24. The new Ar-
ticle 43, § 1 of the P.C., maintains the compulsory nature of the confisca-
tion of the instrument of the offense except “when it has the effect of sub-
jecting the convicted person to an unreasonably harsh penalty”. This mit-
igation of the compulsory nature of confiscation concerns only the
instruments of the offense and not the object or proceeds of the offense.

3°) The third object consists of the proceeds of the offense (not to be
confused with the profits derived from the offense - see below). Article
42, § 2 of the P.C. specifies that confiscation may relate to “things that
have been produced by the offense”. This refers to things that are cre-
ated by or result from the offense, such as a counterfeit painting, coun-
terfeit banknotes, narcotics from illegal cultivation or manufacture, etc.
Here again, confiscation is compulsory in case of crime or misdemeanor
but will be pronounced for the contraventions only in the cases deter-
mined by the law. On the other hand, this confiscation does not suppose
that the product is the property of the convict, which makes it possible
to deduce that third-party confiscation is here possible. This makes im-
portant the distinction, sometimes difficult to make in practice25, be-
tween the object of the offense (for which third-party confiscation is not
provided) and the proceeds of an offense (for which third-party confisca-
tion is possible, since the product will be confiscated even if it is not or
no longer the property of the convicted person). In fact, one and the
same item (e.g. narcotics) may be both the object and the proceeds of the

24 Recital 18 of Directive 2014/42/EU provides that “Member States may provide that,
in exceptional circumstances, confiscation should not be ordered, insofar as it would, in ac-
cordance with national law, represent undue hardship for the affected person (…) “. How-
ever, the Directive states that “Member States should make a very restricted use of this pos-
sibility” and that it should be allowed only “in cases where it would put the person con-
cerned in a situation in which it would be very difficult for him to survive”.

25 P.E. TROUSSE, “Les principes généraux du droit pénal positif belge”, Les Novelles,
Droit Pénal, t. 1, Bruxelles: Larcier, 1967, 183, n° 890.
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offense (in which case, the most severe regime will apply). Finally, it
should be noted that, with some exceptions, confiscation by equivalent of
the proceeds of the offense is not allowed.

4°) The fourth item is constituted by the profits derived from or
generated by the offense. Article 42, § 3 of the P.C. provides for the con-
fiscation of “patrimonial benefits derived directly from the offense”, of
“substituted properties and values” and of “income from these invested
benefits”. These three assumptions are aimed at confiscating profits from
a criminal offense. Patrimonial benefits derived directly from the offense
are defined in Article 42, § 3 of the P.C. as “any property or value that
the offender obtained by committing the offense”26, whether said benefit
results from the offense directly or indirectly27. This patrimonial benefit
may take any of the following shapes: movable or immovable properties,
tangible or intangible assets. The only requirement is that the pecuniary
benefits result from the offense (Doc., Ch., 1989-1990, n° 987/1, 3),
which is left to the sovereign appreciation of the trial judge28, subject to
review by the Court of Cassation29. It may be the salary of a hit-man, the
amount of money resulting from the sale of drugs, profit from fraud, ve-
hicles, buildings, works of art, etc.30. By properties and values substituted
for the patrimonial benefits, Article 42, § 3 of the P.C. refers to “replace-
ment assets” which are substitutes for the primary economic benefits.
This may include, for example, goods purchased with stolen money,
shares or bonds purchased with money derived from the offense, etc. As
for incomes from invested benefits, it is all types of profits that result from
both primary and replacement assets31. This may include bank interest
generated by money of illicit origin, rents from a building purchased
with profits from drug trafficking, etc.

In this area, confiscation is, with one exception32, optional and must
be the subject of a written requisition by the public prosecutor (P.C., art.
43-bis, § 1). It is possible for profits derived from crimes, misdemeanors
and contraventions; it applies to intentional and unintentional offenses; it

26 C. MEUNIER, «Du neuf dans les pouvoirs de saisie pénale du juge d’instruction et dans
les possibilités de confiscation spéciale», J.L.M.B., 1997, 1452.

27 The concept “directly” here does not include a limitation of confiscation to benefits
obtained without any intermediate step of the offense. (F. LUGENTZ, D. VANDERMEERSCH, op.
cit., 26).

28 Cass., 10 January 2012, Pas., 2012, n° 18.
29 Cass., 27 September 2006, Pas., 2006, 1858.
30 B. BILQUIN, A. BRAEM, «Blanchiment», in Droit pénal et procédure pénale, Bruxelles:

Kluwer, 2003, suppl. 6, 32.
31 Cass., 18 October 2011, Pas., 2011, n° 555.
32 Article 135-bis, § 2 of the P.C. provides for the compulsory confiscation of items re-

ceived in the context of an offense against the safety of the State.
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covers both ordinary criminal offenses (drug trafficking and trafficking
in human beings, terrorism, etc.) as well as certain offenses of a financial
nature (economic and social offenses, serious and organized tax evasion,
fraud to the financial interests of the EU, financial scams…)33. The gross
amount of profits is retained here, but since confiscation is optional, the
judge may limit himself to the net amount of the benefits34. In case of
multiple perpetrators, the profit drawn by each of the authors of the of-
fense is not the necessary measure of confiscation: confiscation (possibly
by equivalent) can relate to all the patrimonial advantages derived from
the offense, independently of the personal benefit that the perpetrator
has derived from it35. These profits derived from the offense must not be
the property of the convicted person and they may never have entered
the patrimony of the latter. Third-party confiscation is therefore provided
here. However, in this case, the third-party concerned will be able to as-
sert their rights under the “lawful possession” which they enjoy of the
confiscated item (P.C., art. 43-bis, § 4)36. If the convict is co-owner of the
item, confiscation will again create a joint possession between the State
and the third-party owner(s). In case of multiple owners, the economic
benefits resulting from the participation of the co-perpetrator or accom-
plice of the offense will be considered as “patrimonial benefits derived
directly from the offense” and may therefore be subject to confiscation,
even if these benefits are not or not anymore the property of the co-au-
thor or the accomplice (and are thus passed in the patrimony of a third-
party)37. In addition, the amount of the confiscation cannot exceed the
amount of the patrimonial benefit derived from the offense (nor of the
value of the property and value substituted for the property benefits if
the purchaser of the property is of bad faith)38. In addition, Article 43-
bis, § 7 of the P.C. authorizes the judge to provide an amount or a value
lower than this maximum amount, in order not to subject the convicted
person to an “unreasonably harsh penalty”, which the here optional char-
acter of confiscation implicitly implies. Finally, these broader patrimonial
benefits or “profits” derived from the offense may be confiscated by
equivalent when they can not be found in the offender’s estate. In this
case, the judge will proceed with their monetary evaluation and the con-

33 F. LUGENTZ, D. VANDERMEERSCH, op. cit., 27.
34 Ibidem, 29-30.
35 Cass., 9 May 2007, Pas., 2007, n° 239.
36 Cass., 29 May 2001, Pas., 2001, n° 316.
37 Cass., 12 November 2013, Pas., 2013, n° 597.
38 Cass., 9 May 2007, Pas., 2007, n° 239. In the case of multiple authors and/or ac-

complices, the judge may allocate this maximum amount among the various participants in
the offense.
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fiscation will be based on a sum of money equivalent to these patrimonial
benefits (P.C., art. 43-bis, § 2).

Confiscation by equivalent of these patrimonial benefits can only re-
late to a sum of money and not on specific items of property39. However,
the receiver may proceed to the forced execution of this confiscation on
movable and immovable property which are part of the patrimony of the
convicted person (Mortgage Law, art. 7 and 8). Confiscation by equiva-
lent is here always optional and here again, the judge can reduce the
amount of the confiscation in order to spare the convict an “unreason-
ably harsh sentence” (P.C., art. 43-bis, § 7).

5°) The fifth object liable to confiscation is constituted by the addi-
tional patrimonial benefits removed from the offense (P.C., art. 43-quater
§§ 1 and 2). This extended confiscation will be discussed in the point
1.1.2.

6°) A sixth object susceptible of being confiscated is the patrimony
of a criminal organization. Article 43-quater, § 4 of the P.C. provides for
the confiscation, compulsory and subject to the rights of bona fide third-
party40, of the assets of a criminal organization. This confiscation is based
on the non-rebuttable presumption of the unlawful origin of the assets of
the criminal organization. Because of the “vagueness” which surrounds
both the notion of criminal organization and the identification of its pat-
rimony, this provision is seldom applied by judges41.

7°) It should also be noted that in the case of a concurrence of of-
fenses, the penalties of confiscation are always cumulative and that the
rules provided for in Articles 64 and 65 of the P.C. allowing a more fa-
vorable punitive regime to the offender are not applicable42.

1.1.2. Extended confiscation

As pointed out above (point 1.1.1) Article 43-quater of the P.C. pro-
vides for the principle of extended confiscation. As was recalled by the
Court of Cassation43, this provision allows the judge to consider the con-
fiscation of these additional patrimonial benefits or their equivalent
found in the estate or in the possession of the convict, when there is se-
rious and concrete evidence that these profits are derived from a offense.

39 Cass., 3 June 2009, Pas., 2009, n° 370.
40 See M.L. CESONI, «L’organisation criminelle», in Les infractions, vol. 5, Les infrac-

tions contre l’ordre public, Bruxelles: Larcier, 2013, 614.
41 F. LUGENTZ, D. VANDERMEERSCH, op. cit., 39.
42 Ibidem, 64.
43 Cass., 15 October 2014, Pas., 2014, 2244.
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In its first version, Article 43-quater, § 2 of the P.C. authorized the
confiscation of the additional patrimonial benefits linked to “identical
facts” to the offenses envisaged in Article 43-quater, § 1 of the P.C. and
for which the author had not been previously sentenced, provided that
the presence of these benefits in the patrimony of the convict could only
be explained by the criminal activity for which they had been wholly or
partly found guilty44. To make criminal extended confiscation in line with
the requirements of Directive 2014/42/EU45, the Belgian legislator
amended Article 43-quater, §§ 2 and 3 of the P.C. Under the Law of 18
March 2018, the new Article 43-quater, § 2 of the P.C. reproduces the
whole of the previous mechanism which was largely in line with the Di-
rective. However, it provides that extended confiscation will no longer
relate to profits related to “identical facts” to the offenses provided for in
§ 1, but to profits related to “offenses likely to give rise, directly or indi-
rectly, to economic advantages, provided that they appear under the
same heading, provided for in § 1, as the offense which is the subject of
the sentence”. This amendment widens the scope of the offenses liable to
generate extended confiscation, even if this field remains limited to the
list of offenses exhaustively listed in Article 43-quater, § 1 of the P.C.

The list of offenses liable to lead to confiscation of additional patri-
monial benefits has been amended in 2018. Still provided for in Article
43-quater, § 1 of the P.C., this list is organized around three categories of
offenses. The first category includes certain serious violations of Interna-
tional Human Rights Law as well as all terrorist offenses where they are
likely to generate patrimonial benefits46; the counterfeiting of the euro
and some facts of public and private corruption; debauchery and prosti-
tution of minors, trafficking in human beings and human smuggling,
child pornography; concealment and money laundering, traffic of certain
psychotropic substances or the administration of hormones to animals.
For these offenses, considered particularly serious, the conviction alone
authorizes the use of confiscation, without there being necessary to
demonstrate that these offenses were committed within the framework of
a criminal organization (Doc. Ch., 2001-2002, n° 1601/1, 38). A second
category of offenses includes various forms of participation in a criminal
organization (P.C., art. 324-ter) and various offenses that can lead to con-

44 M.A. BEERNAERT, H. BOSLY, D. VANDERMEERSCH, op. cit., 467.
45 Article 5 of the Directive refers to “the confiscation, either in whole or in part, of

property belonging to a person convicted of a criminal offence which is liable to give rise, di-
rectly or indirectly, to economic benefit”.

46 The list of terrorist offenses has been extended to comply with Directive
2014/42/EU.
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fiscation only if committed as part of a criminal organization47. Finally, a
third category concerns serious acts of tax evasion, organized or not,
whether committed within the framework of a criminal organization or
not (Doc. Ch., 2001-2002, n° 1601/1, 39).

From the outset, this rule posed a problem: providing for a sentence
related to facts for which the author was not found guilty, it appeared
hardly compatible with the right to a fair trial and the presumption of in-
nocence. In 2002, however, the Belgian legislator was encouraged in this
direction by the Philips judgment against the United Kingdom (5 July
2002), in which the ECHR admitted the compatibility of such a rule with
the Convention48. Extended confiscation has, however, been accompa-
nied by two types of conditions, regarding the confiscation of additional
benefits. Firstly, the confiscated property benefits must have been ac-
quired during a “relevant period of time”49. This relevant period begins
five years before the person being charged and runs until the date of the
conviction (Article 43-quater § 2 of the P.C.). On the other hand, it is
necessary for the Public Prosecutor’s Office to establish the existence of
serious and concrete indicators that these pecuniary benefits derived
from facts identical (or similar)50 to the offense (cf. the list of offenses)
and that the convicted person (or a third-party) cannot plausibly attest to
the contrary (P.C., art. 43-quater, §§ 2 and 3).

Confiscation may be direct or pronounced by equivalent, but in both
cases, it is always optional (P.C., art. 43-quater, § 1). It must have been the
subject of a requisition by the public prosecutor (P.C., art. 43-quater, § 1).
It should be noted, however, that the new Article 43-quater, § 1 of the
P.C. does not require, contrary to the provisions of the Directive, that the
confiscated property be the property of the accused. It is enough, as was
already the case before, that these items be or having been “in the pos-
session” of the accused. A form of third-party confiscation is therefore in-
deed envisaged. Belgian criminal legislation is here more stringent than
the Directive, in that it “opens” the scope of extended confiscation to
additional property benefits that would be the property of third-parties.

Finally, Article 43-quater, § 3 of the P.C. grants the judges a power
of moderation: they may decide to disregard part of the relevant period
or part of the income, property or values they determine in order to not
subject the convict to an unreasonably harsh sentence.

47 This would include, for instance, theft with violence or threats, murder to facilitate
theft, theft and extortion or trafficking in nuclear material, etc.

48 European Court of Human Rights, 5 July 2002, Philips v. UK.
49 This relevant period covers a period beginning five years before the accused is

charged, and runs until the date of the sentencing.
50 F. LUGENTZ, D. VANDERMEERSCH, op. cit., 38.
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1.1.3. Non-conviction based confiscation

Non-conviction based confiscation can intervene in different cases.

a) In the case of a mental disorder of the offender, resulting in the
absence of a criminal conviction and the pronouncement of a measure of
internment, special confiscation is pronounced (Law of 5 May 2014 on
internment of persons, art. 16). The general regime of confiscation ap-
plies in this case.

b) If the offender is a minor, except in exceptional cases, he is re-
ferred to the juvenile court and is not criminally convicted. In this case,
the juvenile court may nevertheless decide on the confiscation of prop-
erty, when the act qualified as offense is declared as established (Law of
8 April 1965 on the protection of youth, art. 61).

c) In the event of the accused absconding before trial, he/she may be
convicted by default and thus sentenced to the penalty of confiscation
according to the rules mentioned in point 1.1.1.

d) In the event of death of the defendant before its conviction, the
prosecution is extinguished. Therefore, there will be no sentence, but
confiscation as a security measure may possibly be pronounced. De
facto, the seized items may not be returned if the heirs cannot assert a le-
gitimate claim on them (for example, stolen or defrauded items or money
obtained by the sale of narcotics)51.

e) In the case of a penal transaction the public prosecutor shall invite
the offender liable to confiscation to abandon the property or assets
frozen or, if they are not frozen, to surrender them to a place defined by
the prosecutor (Code of Criminal Procedure, hereinafter C.C.P., art. 216-
bis, § 1, § 6). In such a case of criminal settlement, the article does not
specify that these assets must be part of the patrimony of the alleged of-
fender. Third-party confiscation is thus an option here. In the case of pe-
nal mediation, the public prosecutor invites the offender liable to confis-
cation to abandon the objects already frozen belonging to him or, if they
are not frozen, to hand them over to a place determined by the prosecu-
tor (C.C.P., art. 216-bis, § 3). Third-party confiscation is not considered
here. In both cases, confiscation is not a sentence in the true sense of the
term, as long as it is not pronounced by a judge. It is rather “a voluntary
renunciation of the right of ownership”52.

51 F. KUTY, Principes généraux du droit pénal belge, T. IV: La peine, Bruxelles: Larcier,
2017, 1080-1083.

52 F. LUGENTZ, D. VANDERMEERSCH, op. cit., 16.
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f ) In the case of suspension of the sentence, confiscation may or must
be ordered against the suspect or the accused in accordance with the law
applicable to the facts (Law of 29 June 1964 with regard to suspension,
suspended sentence and probation, art. 6, § 2). As a result, the suspen-
sion of the pronouncement of the sentence has no effect on the confisca-
tion53. It must be added here that the sentence of confiscation cannot be
suspended (Law of 11 February 2014, art. 52).

g) If the judge confines himself to pronouncing a conviction without
main penalty, special confiscation is nevertheless pronounced in accor-
dance with the law applicable to the facts (Preliminary Title of the Code
of Criminal Procedure, art. 21-ter, § 2, in fine). This rule continues to ap-
ply if the judge takes such a decision on the ground that the reasonable
delay to try has been exceeded54.

h) In the event of prescription, the confiscation as a security measure
may possibly be pronounced.

1.1.4. Other types of confiscation

a) Belgian criminal law also provides for specific criminal confiscation
regimes for certain types of particular offenses. The special rules here are
either derogatory to common law, or maintain the application of com-
mon law but broaden the conditions for the application of confiscation.
These special rules exist in respect of stolen goods and laundering, traf-
ficking in human beings and human smuggling, pimping, narcotics, cus-
toms and excise, haulage and transport services, hunting, weapons and
copyright and intellectual property rights. It suffices here to consider the
specific regimes for dealing with stolen goods and money laundering, on
the one hand, and drug trafficking on the other, insofar as they play an
important role in matters of confiscation.

In order to determine the confiscation regime applicable to conceal-
ment and money laundering, it is necessary to combine the rules of ordi-
nary law (P.C., art. 42 to 43-quater) and the rules specific to the offense
of money laundering (P.C., art. 505, §§ 6 and 7)55. By building on the or-

53 D. LIBOTTE, H. VAN BAVEL, «Het wel en wee van het witwasmisdrijf», Tijdschrift voor
Strafrecht, 2007, 369-373.

54 F. LUGENTZ, D. VANDERMEERSCH, op. cit., 66. The authors consider that, in this case,
it should be admitted that “the judge shall confiscate to a level lower than that which he
would have ordered in the absence of such an overrun”.

55 For a detailed analysis, see D. VANDERMEERSCH, «Confiscations spéciales en matière
de blanchiment», in M. VAN MOLLE (eds.), Blanchiment de capitaux et professions juridiques,
Limal: Anthemis, 2014, 31-58.
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dinary law system, three types of confiscation can be envisaged. The first
concerns the confiscation of the object of laundering. Article 505, §§ 5 to
7 of the P.C. provides for the direct confiscation of patrimonial benefits
derived directly from the primary offense of money laundering (e.g. drug
trafficking), and of substituted properties and values or incomes from in-
vested benefits. These goods, which constitute the “object” of money
laundering according to Article 42, § 1 of the P.C., will therefore be con-
fiscated on the basis of this article (and not Article 43-bis of the P.C.).
Confiscation is here in principle compulsory56. It does not presume that
the property is (still) the property of the convicted person (P.C., art. 505,
§§ 5 to 7) and thus authorizes third-party confiscation. In this case, third-
parties – those who have not been convicted of the primary offense or of
money laundering – will be able to assert their rights over the items by
virtue of their “lawful possession”, which remains to the sovereign ap-
preciation of the trial judge57. The amount of the special confiscation
may not exceed the amount of the object of the laundering58. Confisca-
tion by equivalent of the object of money laundering is also provided,
when the goods that constitute this object cannot be found in the patri-
mony of the convict (or elsewhere). This confiscation can only relate to a
sum of money59. It is compulsory60 but subordinate to the principle of
subsidiarity: if the object of money laundering is part of the patrimony of
the convicted person, only direct confiscation will be pronounced and
the same applies if this object is found elsewhere61. In accordance with
ordinary law (P.C., art. 42, § 1), the confiscation of instruments intended
for or used to commit the offense of money laundering is compulsory when
those instruments are found in the property of the convicted person.
Ownership of property by the convict is here a condition of confiscation,
and third-party confiscation is therefore excluded. This includes movable
things (for example, a car), but not immovable properties or items that
are the subject of the money laundering or the patrimonial benefits de-
rived from that offense62. Pursuant to the Article 42, 3° of the P.C., the
patrimonial benefits, substituted properties and values, and income from

56 Subject to the temperaments provided for in Article 505, §§ 6 and 7, in fine of the
P.C.

57 Cass., 4 March 2014, Pas. 2014, n° 170. The judge appreciates, in particular with the
help of the elements of the file, the good faith of the third-party.

58 Cass., 14 April 2010, Pas., 2010, n° 80.
59 Cass., 3 June 2009, Pas., 2009, n° 370.
60 Subject to the temperaments provided for in Article 505, §§ 6 and 7 of the P.C.
61 F. VAN VOLSEM, «Witwassen: de sancties», Tijdschrift voor Strafrecht, 2011, 413.
62 Ibidem, 402.
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invested benefits may be confiscated if they result directly from the of-
fense of money laundering (e.g., a commission charged by the “laun-
derer”). Confiscation is always optional, must be required by the public
prosecutor, and is not subject to the ownership condition. It is the judge
who decides whether a patrimonial benefit is derived, and to what ex-
tent, from the offense of money laundering63. According to the Court of
Cassation, if the original laundered assets are the subject of money laun-
dering, then the assets resulting from the transaction constitute economic
advantages resulting from the offense of money laundering and will
therefore be confiscated as such64. Finally, confiscation of additional patri-
monial benefits (or of substitute properties or values, or income from in-
vested benefits) is allowed in the case of money laundering. This confis-
cation is direct but can also take place by equivalent when the property
has disappeared from the property of the convicted person. It is always
optional and requires a requisition from the public prosecutor. Its
amount may be weighted by the judge who wants to avoid an overly se-
vere sentence (P.C., art. 43-quater, § 3, last subpara).

With regard to drug trafficking, Article 4, § 6 of the Law of 24 Feb-
ruary 1921 with regard to drug trafficking provides for optional third-
party confiscation of vehicles, devices, instruments or things that consti-
tuted the object or the instrument of the offense65. Third-party confisca-
tion is therefore possible, even when the item belongs to a bona fide
third-party. The Constitutional Court ruled that Article 4, § 6 violated
Articles 10 and 11 of the Constitution in that it did not provide for the
return of confiscated items to these persons or their summons, so that
they were unable to express themselves regarding the confiscation66.

b) We find also in Belgian law confiscation as a safety measure. This
confiscation is intended to remove from circulation objects or substances
considered dangerous or harmful to public health or safety67. These may
be weapons, explosives, narcotics, or child pornography, for instance68.
Confiscation may be pronounced here independently of any criminal
charge or conviction.

63 Cass., 17 December 2013, Pas., 2013, n° 690.
64 Cass. 9 September 2014, Pas., 2014, 1793.
65 The offenses concerned are provided for in Articles 2, 2°, 2-bis and 3 of the Law of

24 February 1921.
66 C. C., 3 April 2014, n° 65/2014.
67 D. BERNARD, C. GUILLAIN, B. DEJEMEPPE, op. cit., 40.
68 B. DEJEMEPPE, “La confiscation”, in Saisie et confiscation des profits du crime, Anvers,

Maklu, 2004, 101.
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1.2. Third-Party Confiscation

Belgian criminal law does not provide for a set of specific penal pro-
visions relating to third-party confiscation. The existence and regime of
third-party confiscation can be deduced from the implicit place left for it
in Articles 42 to 43-quater of the P.C., or in other specific provisions re-
lating to confiscation for certain offenses. This explains why, for each
case of criminal confiscation envisaged in point 1.1, we specified when
the regime of third-party confiscation was envisaged. In a pedagogical
concern, we summarize here the elements outlined above, adding certain
rules for specific offenses.

a) As a rule, third-party confiscation is not envisaged for the object
of the offense (P.C., art. 42, § 1).

However, in the case of money laundering, third-party confiscation
is compulsory, but third-parties may assert their rights over the item by
virtue of their “lawful possession”. In terms of drug trafficking, confisca-
tion is optional, even when the thing belongs to a third-party. Bona fide
third-parties may however assert their rights over the matter69.

In the matter of slumlords, third-party confiscation is also manda-
tory, without prejudice to the rights of third-parties on the property con-
cerned. It can also take place by equivalent (P.C., art. 433-terdecies, §§ 2
and 3).

b) As a rule, third-party confiscation is not envisaged for the instru-
ment of the offense (P.C., art. 42, 1°). However, in matters of drug traf-
ficking, optional confiscation is provided, even when the thing belongs
to a bona fide third-party. Such confiscation is possible here by equiva-
lent, but only for the convict. Similarly, with regard to pimping and keep-
ing a brothel, Article 382-ter of the P.C. provides for compulsory confis-
cation of the instrument of the offense even if it does not belong to the
convicted person, without prejudice to the rights of third-parties on the
concerned goods. Confiscation can here take place by equivalent. In the
area of trafficking in human beings, third-party confiscation is compul-
sory, without prejudice to the rights of third-parties on the property con-
cerned. It can take place by equivalent. (P.C., art. 433-novies, § 6). In
matters of slumlords, third-party confiscation is also mandatory, without
prejudice to the rights of third-parties on the property concerned. It can
also take place by equivalent (P.C., art. 433-terdecies, §§ 2 and 3). Finally,
in the area of human smuggling, third-party confiscation of the instru-
ment of the offense is also mandatory, without prejudice to the rights of

69 C. C., 3 April 2014, n° 65/2014.
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third-parties on the property concerned. It can also take place by equiv-
alent (Law of 15 December 1980 on access to the territory, residence, set-
tling and removal of foreigners, art. 77-sexies).

c) With regard to proceeds derived from the offense, third confisca-
tion is provided for, since Article 42, § 2 of the P.C. does not condition
the confiscation of a property requirement for the convicted person. It
has a mandatory character and can be pronounced by equivalent.

d) With respect to profits derived from the offense, the same rea-
soning applies. Reading the Article 42, § 3 P.C. makes it possible to de-
duce that third-party confiscation exists and that it has an optional char-
acter (except in case of an offense against the security of the State, where
it is compulsory (P.C., art. 135-bis, § 2)).

e) With regard to additional patrimonial benefits in a broad sense de-
rived from the offense, third-party confiscation is provided for, since Ar-
ticle 43-quater, § 1 of the P.C. does not require that the confiscated
things be the property of the convicted person and that one is satisfied
with them being or having been in “their possession”. The same princi-
ple applies to the extended confiscation of these additional patrimonial
benefits, on the basis of the same provision.

f ) Third-party confiscation is also possible in the event of a penal
transaction. It is optional (C.C.P., art. 216-bis, § 1, subpara 6).
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Kinds 
of confiscation Legal basis Compulsory Third-party 

confiscation
By 
equivalent

Safety measure No general legal basis Yes Yes No
Object 
of the offense

P.C., art. 42, 1°, 43
and 43-ter

Yes No No

Instruments 
of the offense

P.C., art. 42, 1°, 43,
43-bis and 43-ter

Yes No Yes

Proceeds 
of the offense

P.C., art. 42, 2°, 43
and 43-ter

Yes Yes No

Profits generated
by the offense

P.C., art. 42, 3°, 
43-bis and 43-ter

No Yes (but protection of
bona fides third-party)

Yes

Extended 
confiscation

P.C., art. 43-quater, 
§ 1 to 3

No Yes (but protection of
bona fides third-party)

Yes

Patrimony of a
criminal organi-
zation

P.C., art. 43-quater, 
§ 4

Yes Yes (but protection of
bona fides third-party)

Yes

Money 
laundering

P.C., art. 505 Yes Yes (but protection of
bona fides third-party)

Yes

Drug trafficking Law of 24 February
1921, art. 4, § 6

Yes Yes (but protection of
bona fides third-party)

Yes



2. Procedural aspects

Confiscation should not be confused with freezing of assets, which
is often, for reasons of efficiency, an indispensable prerequisite for con-
fiscation70. Therefore, we will first discuss the rules on freezing and then
treat those related to confiscation.

2.1. Freezing

2.1.1. Procedures for the freezing of assets

The rules on criminal freezing are found in articles 35 to 40-bis of
the C.C.P., as far as the preliminary investigation is concerned; in Article
89, with respect to investigation; in Articles 46-quinquies and 89-ter for
discreet visual inspection; in Articles 524-bis and 524-ter, in the context
of the special inquiry into economic benefits, and in Articles 464/1 to
464/41, in the framework of the criminal execution investigation.

The procedures for the lifting of freezing are governed, during the
preliminary investigation, by Articles 28-sexies and 28-octies of the C.C.P.
and, during the investigation, by Articles 61-quater and sexies of the
C.C.P.

Specific provisions on freezing are also provided for in special crim-
inal law or in particular criminal law (see below point 2.1.4.).

2.1.2. Competent authorities for the request of a freezing order

In Belgium, the pre-trial investigation is composed of two phases:
the preliminary investigation phase (‘information’) and the investigation
phase (‘instruction’).

The preliminary investigation is the set of acts intended to search for
offenses, their authors and their evidence. It aims at gathering the ele-
ments useful for the exercise of the public action. It is conducted under
the direction and authority of the public prosecutor (C.C.P., art. 28-bis,
§§ 1 to 3).

The pre-trial investigation can also be entrusted, by the public pros-
ecutor or the victim, to the investigating judge. To ensure its indepen-
dence and its impartiality, investigating judge never search for offenses,
but only authors and aims at gathering the evidences useful for the
demonstration of the truth (C.C.P., art. 55).

Freezing is an act that falls under both the preliminary investigation

70 However, confiscation is not legally subject to prior freezing, so that courts can con-
fiscate things that have not been frozen.
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phase and the investigation phase. It can therefore be ordered by both
the public prosecutor and the investigating judge.

Preliminary investigation acts cannot normally include any act of co-
ercion or infringe individual rights and freedoms. Nevertheless, Article
28-bis, § 3 of the C.C.P. states that “these preliminary investigation acts
may, however, include the freezing of the assets mentioned in Articles 35
and 35-ter”.

In the context of preliminary investigation, freezing can be operated
by the public prosecutor both in flagrant state (C.C.P., art. 35) and out-
side flagrance (C.C.P., art. 28-bis, § 3), in the context of a reactive or
proactive investigation (C.C.P., art. 28-bis, § 3). It may also be ordered as
part of a special inquiry into economic benefits or as part of the criminal
execution investigation.

According to Article 89 of the C.C.P.71, provisions relating to freez-
ing in the context of preliminary investigation are applicable to the in-
vestigation phase. As a result, the powers of the public prosecutor and
the investigating judge in matters of freezing are common.

2.1.3. Competent authorities to impose a freezing order

In theory, freezing can be executed by both the public prosecutor
and the investigating judge. The public prosecutor has the status of judi-
cial police officer (C.C.P., art. 9), while the investigating judge may per-
form all acts that fall within the jurisdiction of the judicial police (C.C.P.,
art. 56, § 1).

In practice, the execution of freezing will be delegated to the police.
The latter have the task, in the exercise of their judicial police duties, of
“seeking, freezing and making available to the competent authority the
objects the freezing of which is prescribed” (Law of 5 August 1992 on the
police function, art. 15, 3°). On this occasion, they must “transmit to the
competent authorities the report of their mission as well as the informa-
tion collected on this occasion” (Law of 5 August 1992, art. 15, 4°). The
judicial police officers have the right to confiscate the documents they dis-
cover, without having to wait for instructions from the public prosecutor
or the investigating judge72 and without being required to be judicial po-

71 C.C.P., art. 89: “The provisions of Articles 35, 35-bis, 35-ter, 36, 37, 38, 39 and 39-
bis concerning the freezing of objects whose search may be made by the public prosecutor, in
the case of flagrante delicto, are common to the judge of the ’instruction’. In addition, the in-
vestigating judge may perform all acts that fall within the competence of the judicial police,
the information and the investigation” (C.C.P., art. 56, § 1).

72 Antwerp, 19 March 2003, Rechtskundig Weekblad, 2003-2004, 1696, quoted in M.-A.
BEERNAERT, H. BOSLY, D. VANDERMEERSCH, Droit de la procédure pénale, Bruges: La Charte,
2017, 487.
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lice officers. However, only an agent who is a judicial police officer is au-
thorized to draw up the minutes of freezing (C.C.P., art. 37, § 1).

It has been held that “judicial police officers who carry out a search
with warrant or a regular search must confiscate all items that appear to
be referred to in Article 42 of the PC and all that can be used for the as-
certainment of truth (C.C.P., art. 35)”73.

According to Article 40-bis of the C.C.P., “the public prosecutor
may, in the interests of preliminary investigation, authorize the police to
postpone the freezing … of all items referred to Article 35”. This tech-
nique consists in “not immediately confiscating the object of the offense
or the property directly related to the offense or not directly arresting
certain alleged offenders, in order to identify the (other) perpetrators of
the offense”74.

Finally, it should be noted that, in the context of penal transaction
and penal mediation, the public prosecutor must invite the perpetrator
of the offense “giving rise or that may give rise to confiscation to relin-
quish, within a period he fixes, the property or the patrimonial benefits
confiscated or, if they are not confiscated, to put them back to a place
designated by the judge” (C.C.P., art. 216-bis, § 1 and 216-ter, § 4).

2.1.4. Conditions for the imposition of a freezing order

Substantially, according to Article 35, § 1 of the C.C.P., “the public
prosecutor will freeze anything that appears to be one of the items re-
ferred to in Articles 42 and 43-quater of the P.C. and all that can be used
to ascertain the truth”.

a) The freezing of items that can be used to ascertain the truth. Freez-
ing can, on the one hand, relate to the things that are intended to con-
tribute to ascertaining the truth (C.C.P., art. 35). This is what is com-
monly referred to as exhibits, but also all exculpatory material75. It can
be the murder weapon, the stained clothing of a murder victim, the
seized drug, mail addressed to or received by a suspect, the bookkeeping
of a company76.

73 Cass., 19 February 2002, Pas., 2002, n° 498.
74 M.-A. BEERNAERT, N. COLETTE-BASECQ, C. GUILLAIN, L. KENNES, P. MANDOUX, M.

PREUMONT, D. VANDERMEERSCH, Introduction à la procédure pénale, Bruges: La Charte, 2017,
153.

75 See, in relation to this, Article 37, § 1 of the C.C.P.: “If there are suspicious papers
or effects in the suspect’s home which may be used for conviction or for discharge, the gen-
eral attorney shall freeze said effects or papers”.

76 Fr. LUGENTZ, D. VANDERMEERSCH, op. cit., 104.
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b) The freezing of things that are liable to be confiscated. Freezing
may, on the other hand, relate to items that may be confiscated under Ar-
ticle 42 of the P.C. (see point 1.1.1.).

Among these items, are the patrimonial benefits derived directly
from an offense. According to the Court of Cassation, “all that appears to
constitute a patrimonial benefit derived from an offense as provided for in
the aforementioned Article 35, refers not only to the economic benefits
derived directly from an offense but also to all that derives from it indi-
rectly, and therefore also the property and the values that were substituted
for them or the income from these benefits invested as provided for in Ar-
ticle 42, 3° of the P.C.”. The Court therefore considers that the public
prosecutor and the investigating judge can freeze them without “estab-
lishing that the assets and values which have been substituted for the pat-
rimonial benefits and the income from the invested benefits, correspond
to the conditions set out in Article 42, 3° of the P.C., (…) It is enough that
there be indications of the latter”77. The amount of the freezing may not
exceed the amount of the alleged pecuniary benefit derived from the of-
fense78. Freezing may also relate to claims (C.C.P., art. 37, § 2).

c) Freezing of a building. Article 35-bis of the C.C.P. authorizes
freezing of real estate as a precaution, provided that the building appears
to constitute a property benefit derived from an offense or a property
that it has come to replace79. Freezing is therefore not possible under Ar-
ticle 35 of the C.C.P.80, either when the building is the object of the of-
fense or if it has served it or was intended to do so81. However, this does
not apply in the case of stowage of stolen goods and money laundering:
in these cases, the property benefit derived from an offense is, under Ar-
ticle 505, §§ 5 and 7 of the P.C., the object of the offense, which must be
confiscated and thus frozen, even if the property does not belong to the
convicted person: “the circumstance whereby the owner of the property
is not the author or the co-perpetrator of the offense from which the ini-
tial pecuniary benefit is derived, or that the investigating judge who or-
ders the freezing is not responsible for the investigation of this basic of-
fense, constitutes no obstacle to said freezing”82. Derogations are also
possible in special criminal law.

77 Cass., 15 February 2000, Pas., 2000, n° 124.
78 Cass., 9 May 2007, Pas., 2007, n° 239.
79 Cass., 15 February 2000, Pas., 2000, n° 124.
80 M.-A. BEERNAERT, H. BOSLY, D. VANDERMEERSCH, op. cit., 491 and 515.
81 Cass, 27 May 2009, Revue de droit pénal et de criminologie, 2012, 889 with contrary

conclusions of general attorney D. VANDERMEERSCH.
82 Cass., 4 March 2008, Pas., 2008, n° 152.
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d) Freezing by equivalent. Assuming that “there is serious and con-
crete evidence that the suspect has obtained a pecuniary benefit as de-
fined in Articles 42, 3° or 43-quater, § 2 of the P.C., and that the items
which materialize this patrimonial benefit cannot or can no longer be
found as such in the patrimony of the suspect who is in Belgium or have
been mixed with lawful things”, the public prosecutor and the investi-
gating judge may freeze “other things which are in the patrimony of the
suspect, equal to the supposed amount of said patrimonial benefit”
(C.C.P., 35-ter, § 1). Freezing by equivalent only relates to the things re-
ferred to in Articles 42, 3° or 43-quater, § 2 of the P.C. and not to the
things referred to in Article 42, 1° of the P.C.83, so that it does operate
“only with respect to the pecuniary benefits and not with respect to the
object of the offense, its product or its instruments”84.

However, since the Law of 5 February 2016, freezing by equivalent
is applicable to the object of concealment or money laundering and,
since the Law of 18 March 2018, also to the instruments which served or
which were intended to commit the offense with. The purpose of the lat-
ter amendment is to bring the freezing regime in line with that of confis-
cation by equivalent, which relates both to the object of concealment or
laundering and to its instruments (C.C.P., art. 35-ter, § 1): “the transpo-
sition of Directive 2014/42/EU of the European Parliament and of the
Council of 3 April 2014 on the freezing and confiscation of the instru-
ments and proceeds of crime in the European Union requires the provi-
sion, in the P.C., of confiscation by equivalent of the instruments of the
offense. It is therefore necessary, in order to ensure the effectiveness of
its execution, also for the C.C.P., to provide for freezing by equivalent of
the instruments of the offense” (Doc., Ch., 2017-2018, n° 54-2753/1, 9).
In order, not to subject the person to an unreasonably harsh penalty, the
public prosecutor or the investigating judge may reduce the monetary as-
sessment, in accordance with Article 43-bis of the P.C.

Unlike confiscation by equivalent, which can only concern a sum of
money and not specific property, freezing by equivalent can relate to
movable property, real estate and receivables, but in no case exempt
property (C.C.P., art. 35-ter, § 2). “These are, in particular, goods indis-
pensable to the household or profession, the exempt amount of income,
and property belonging to public institutions”85.

Freezing by equivalent is subject to the principles of proportionality
and subsidiarity: “on the one hand, the value of the goods frozen may

83 Cass. 4 April 2006, Nullen Crimen, 2006, 3, 208.
84 Cass. 4 April 2008, Pas., 2008, n° 204.
85 Fr. LUGENTZ and D. VANDERMEERSCH, op. cit., 118 and 119.
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not exceed that of the alleged proceeds of the offense which may be
taken into account for confiscation; on the other hand, like confiscation
by equivalent, freezing by equivalent is subsidiary and can only be or-
dered if, in the assets of the suspect in Belgium, the patrimonial benefits
derived directly from the offense or their substitute can no longer be
found as such”86.

e) Freezing of additional patrimonial benefits. The direct or equiva-
lent freezing of the additional economic benefits referred to in Article
43-quater of the C.C.P., is possible on the basis of Articles 35 and 35-ter
of the C.C.P. (see point 1.1.2.).

f) Freezing of the assets of a criminal organization. The same applies
to the assets of a criminal organization that can be confiscated under Ar-
ticle 43-quater, § 4 of the P.C., so that it can also be seized on the basis
of Articles 35 and 35-ter of the C.C.P. (see point 1.1.1.).

g) The freezing of things under special criminal law. Special criminal
law may provide for specific measures in matters of freezing87.

Thus, Articles 382-ter (corruption of youth, debauchery and pimp-
ing), 433-novies and quaterdecies (trafficking in human beings and abuse
of vulnerability) of the P.C., as well as Article 77-sexies of the Law of 15
December 1980 (smuggling), provide for the possibility for the public
prosecutor and the investigating judge to freeze movable property, build-
ings, rooms or any other space forming the object of the offense, served
to it or were intended to commit it.

According to Article 4, § 6 of the Law of 24 February 1921 on
drugs, it is possible to confiscate – and therefore to freeze – vehicles,
tools, instruments or items that have served or were intended to commit
offenses provided for by the law on drugs or which have been subject to
it, even if they are not the property of the convict.

Other measures are considered as freezing without being of a judi-
cial nature. This is the case with the freezing by administrative measure
provided for in Article 30 of the Law of 5 August 1992 on the police
function. This article allows police officers to withdraw from the free dis-
posal of the owner, possessor or keeper, objects and animals that endan-
ger the life and physical integrity of persons and the safety of property, in
places accessible to the public, for the needs of the public peace and as

86 M.-A. BEERNAERT, N. COLETTE-BASECQ, C. GUILLAIN, L. KENNES, P. MANDOUX, M.
PREUMONT, D. VANDERMEERSCH, op. cit., 149.

87 For a detailed account, see Fr. LUGENTZ, D. VANDERMEERSCH, op. cit., 112 to 118.
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long as the necessities of the maintaining the public peace require it. An-
other example is the Royal Decree of 28 December 2006 on specific re-
strictive measures against certain persons and entities in the fight against
the financing of terrorism. This Royal Decree authorizes the freezing of
the funds and economic resources of persons or entities who commit, at-
tempt to facilitate or participate in acts of terrorism. This Royal Decree
partially implements UN Resolution 1373 (2001) and complements the
European legal arsenal with regard to the freezing of assets of terrorists88.

h) The special inquiry into the pecuniary benefits may be ordered,
upon request of the public prosecutor, by the courts and tribunals in the
event of the convicted person, with a view to determine the pecuniary
benefits that might be taken into account for a confiscation sentence
(C.C.P., art. 524-bis and 524-ter). This investigation is only possible if the
public prosecutor demonstrates, on the basis of sound and concrete evi-
dence, that the convict has derived pecuniary benefit from the offense
for which he or she was convicted, or from other offenses likely to give
rise, directly or indirectly, to a financial benefit, insofar as they appear in
Article 43-quater, § 1, of the P.C. Acts performed as part of the special
investigation into economic benefits may include the freezing of items re-
ferred to in Articles 35 and 35-ter of the C.C.P. This type of freezing can
therefore affect movable and immovable property alike.

i) Freezing is also possible in the context of a criminal execution in-
vestigation (see below point 4.3.1.).

On the level of form. The defendant must be invited to explain him-
self about the frozen items when presented to him. A report must be
drawn up by the public prosecutor or, most often, by a judicial police of-
ficer who lists the things frozen. As far as it is possible, items are indi-
vidualized in the minutes (C.C.P., art. 37, § 1). “If this individualization
of frozen items turns out to be impossible in practice, because of their
large quantity, the wording can be limited to a more general enumera-
tion”89. The minutes are signed by the person subject to the freezing,
who may receive a copy free of charge (C.C.P., art. 35 and 37.). “The in-
dividual subject to the freezing is not required to sign the minutes, but
by signing, they confirm that the enumeration recorded in the minutes
corresponds to what has been frozen”90.

88 The Royal Decree of 28 December 2006 has been confirmed by Article 115 of the
Law of 25 April 2007 on various provisions (IV).

89 Fr. LUGENTZ, D. VANDERMEERSCH, op. cit., 131.
90 Ibidem.
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In the event of freezing of receivables (in particular on a bank ac-
count), it must be made by written notification to the debtor in the forms
provided for by law. From the date of receipt of the notification of the
minutes of the freezing, the debtor can no longer alienate the sums or
things that are the subject of the freezing (C.C.P., art. 37, §§ 2 and 4).

If it is a question of proceeding to the provisional freezing of im-
movable property, the public prosecutor or the investigating judge must
make a prosecutor’s request, and the freezing must be done by bailiff’s
writ, notified to the owner. On pain of nullity, the bailiff’s writ must con-
tain a copy of the indictment and certain mentions (C.C.P., art. 35-bis).

If the freezing is carried out by equivalent, the public prosecutor or
the investigating judge must mention, in their decision, the estimate of
the amount of the alleged pecuniary benefit of the offense – which is not
easy for the magistrate91. They must also indicate the serious and con-
crete indicators justifying the freezing. In the case of third-party freezing,
the magistrates must indicate “serious and concrete indicators which
show that the suspect wishes to exempt the property from the execution
of a possible special confiscation, as well as the preliminary investigation
whereby it appears or may be deduced that the third-party has knowl-
edge of this”. All these elements must appear in the minutes of freezing
(C.C.P., art. 35-ter, §§ 1 and 4).

2.1.5. Time limits for the issuing of a freezing order

There is no time limit to carry out freezing ordered by the judicial
authorities.

2.1.6. Duration of the freezing order

Freezing is not limited in time, subject to the prescription of public
action. However, the conservatory freezing of real estate is only valid for
five years from the date of its transcription.

2.1.7. Rights and legal remedies of the person addressed by a freezing order

As the Court of Cassation pointed out, “the consequences for the
injured party notwithstanding, a freezing constitutes a precautionary
measure which does not have the character of a penalty”. It follows that
the guarantees attached to Articles 6 and 7 of the European Convention
on Human Rights must not apply to them. Thus, the right of every ac-

91 Ibidem, 148: “It is not always easy to determine with precision the amount of the
proceeds of the offense at this stage of the proceedings, the magistrate being often forced to
make a simple estimate”.
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cused person to be informed promptly, in a language which they under-
stand and in detail, of the nature and cause of the accusation against
them “shall not apply to measures concerning assets undertaken in the
course of preliminary investigation or investigation”92. In the same vein,
the Liege Court of Appeal found that “the decision to freeze property as
a precautionary measure pursuant to Article 28-sexies of the C.C.P. does
not in any way infringe the presumption of innocence of the person rec-
ognized as owner of said property. Such a decision can only take place
under certain precise and specific conditions imposed by law and, in par-
ticular, after taking into account the principle of proportionality”93.

As we saw in point 2.1.4., freezing is subject to certain formalities.
Thus, the person subject to freezing receives a free copy of the report of
freezing, which contains the inventory of the items frozen and which is
given to them immediately or which is sent to them within forty-eight
hours (C.C.P., art. 37, § 3). The Court of Cassation considers that “the
freezing provided for in Articles 35 and 35-ter of the C.C.P, the formali-
ties of which are specified in Article 37 of the C.C.P., is in conformity
with Article 1 [of Additional Protocol n° 1 of the European Convention
on Human Rights]. These provisions also satisfy the principle of legality
and the rule of law”. The Court nevertheless specifies that “the respect
of the procedural safeguards provided for by the law at the time of the
freezing is neither prescribed on penalty of nullity, nor substantial”94.

In addition, the freezing carried out at a person’s holding a profes-
sional secret must be surrounded by a number of guarantees in order to
comply with Article 8 of the European Convention on Human Rights95.

The public prosecutor or the investigating judge may at any time of
the procedure lift the freezing operated on a property, if they consider
“that the frozen assets do not fall under the application of the Article 42
of the P.C. or that their freezing is no longer necessary to ascertain the
truth”96. Nothing prevents these authorities, then, from returning the
property belonging to the victim97.

Any person aggrieved by an act of investigation relative to their
property may, by reasoned request, ask the lifting of freezing respectively
to the public prosecutor or the investigating judge. The procedure, so-
called “référé pénal”, must be introduced by reasoned request, the ap-

92 Cass. 22 June 2005, Pas., 2005, n° 365.
93 Liège, 2 September 2014, Revue de Droit pénal de l’entreprise, 2014, 323.
94 Cass., 17 October 2006, Pas., 2006, n° 403.
95 For more precisions, see Fr. LUGENTZ, D. VANDERMEERSCH, op. cit., 119 to 123.
96 Ibidem, 173.
97 Ibidem, 100.
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plicant having to had elected residence in Belgium. The public prosecu-
tor or the investigating judge must decide on this request for the lifting
of the measure at the latest within fifteen days of the inscription of the
request in the register. They may reject the application in the following
cases: when they consider that the necessities of the investigation require
it; when the lifting of the act compromises the safeguarding of the rights
of the parties or third-parties; when the lifting of the act poses a threat to
persons or property; and in cases where the law provides for the restitu-
tion to a third-party or the confiscation of said property. The magistrate
may order a partial or total lifting of the measure. They may also impose
conditions (C.C.P., art. 28-sexies and 61-quater).

Challenging the freezing order can be done at all stages of the crim-
inal proceeding (preliminary investigation, investigation and judgment)
by the person whose property is affected. In case of judgment, the tri-
bunal or the court will rule on the petition.

Moreover, pursuant to Articles 21-bis and 61-ter of the C.C.P., as
amended by the Law of 18 March 2018 amending various provisions of
criminal law, criminal proceeding and judicial law, the “directly inter-
ested party” may request the public prosecutor or the investigating judge
to consult the preliminary investigation or investigation file related to a
crime or offense98 and to obtain a copy thereof. The persons have the
faculty to seize the chamber of indictments in the event of refusal of the
public prosecutor or the investigating judge.

The refusal of lifting the freezing or the absence of response of the
public prosecutor or investigating judge may be appealed before the in-
dictment chamber in fifteen days of the communication or notification of
the decision. The indictments division must rule within 15 days after
hearing the general attorney, the applicant and his counsel (C.C.P., art.
28-sexies, § 4 and 61-quater, § 5). On the occasion of this appeal, the ap-
plicant may raise the irregularity of the freezing. Similarly, the indict-
ments division may dismiss evidence gathered as a result of an unlawful
freezing, either because the irregularity is prescribed on pain of nullity,
or because it considers, pursuant to Article 32 of the P.T.C.C.P., that this
irregularity taints the reliability of the evidence or that the use of the ev-
idence is contrary to fair trial. The Court of Cassation, however, consid-
ers that the damage suffered by the applicant, “the absence of any noti-
fication of the measures of freezing carried out does not in itself consti-

98 For offenses falling within the jurisdiction of the police court, this possibility applies
only in respect of the offenses referred to in Article 138, 6-bis and 6-ter, and offenses for
which the prescription is three years in application of Article 68 of the Law of 16 March 1968
relating to the traffic police (C.C.P., art. 21-bis, § 2).
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tute a violation of the rights of the defense,” to the extent that this ab-
sence can be amended99. During the examination of the request, the in-
dictments chamber does not have to “definitively and irremediably re-
place the trial court which will rule on the substance of all aspects of the
case, including the confiscation of the vehicle”100. The applicant cannot
introduce a new application for the same purpose before the expiry of a
period of three months from the last decision on the same subject
(C.C.P., art. 28-sexies, § 7 and 61-quater, § 8). The judgment of the in-
dictments chamber cannot be the object of an immediate appeal as he’s
not being considered definitive101.

2.1.8. Legal remedies against unlawful freezing orders

In addition to the criminal appeal, the person whose assets are
frozen can always challenge the liability of the Belgian State and claim
damages (see point 4.1.4.).

2.2. Freezing of third-parties’ assets

Under Article 42 of the P.C., confiscation – and thus freezing on the
basis of Article 35 of the C.C.P. – may relate to items that have been pro-
duced by the offense (P.C., art. 42, 2°), as well as on the property bene-
fits derived directly from the offense, the property and securities substi-
tuted for them and the income from these invested benefits (P.C., art. 42,
3°), even if they belong to third-parties.

As we have seen, the economic benefits derived directly from con-
cealment or money laundering offense, as well as the assets and securities
that were substituted for them and the income from these invested ben-
efits, represent, under Article 35-ter, § 1 of the C.C.P., the object of the
offense, so that they must be confiscated and therefore frozen, even if the
property does not belong to the convict.

The Law of 1 February 2014 extends freezing by equivalent to
third-parties of bad faith, on two conditions: it is first necessary that
there exist “serious and concrete indicators that the suspect transferred
the goods to a third-party or financially allowed them to acquire it for the
express purpose of preventing or complicating severely the execution of
any special confiscation involving a sum of money”; second, that the
third-party knows or ought reasonably to know “that the property was
transferred to them directly or indirectly by the suspect, or that they

99 Cass., 17 October 2006, Pas., 2006, n° 403.
100 Ghent, 27 September 2005, Tijdschrift voor Strafrecht, 2006, 99.
101 Cass. 20 April 2010, Tijdschrift voor Strafrecht, 2010, 6, 335 and note J. VAN GAEVER.
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could have acquired it with the financial assistance of the suspect in or-
der to avoid the execution of the possible special confiscation of a sum
of money” (C.C.P., art. 35-ter, § 4). Some do, however, question the ef-
fectiveness of extended freezing by equivalent at the expense of the
third-party, “to the extent that the legislator did not foresee what would
happen to the property frozen at the time of the judgment”102.

Third-parties, who claim to have rights over the items frozen and li-
able to be confiscated, must be allowed to appear before the court in or-
der to defend themselves and possibly to recover their belongings (P.C.,
art. 43-bis, § 4; Preliminary Title of the Code of Criminal Procedure, art.
5-ter). The third-party concerned may also introduce criminal proceed-
ings which are open to “any person aggrieved by an act of preliminary in-
vestigation or investigation relating to their property”. The concept of
“any person” must be understood to mean any third-party who is ag-
grieved in their property, without it being required that they be a party
to the trial process (civil party or accused). The third-party must never-
theless have an interest in undertaking action and having been harmed
by the measure of freezing103.

The Court of Cassation considers that “neither a criminal freezing
practiced on immovable property, nor its confiscation can, in principle,
affect the rights of creditors whose mortgage has been registered in the
Mortgage Office before the date of the transcription of the input. These
creditors may therefore, notwithstanding the criminal freezing, exercise
their enforcement rights over the immovable property”104.

Finally, we have seen that any “directly interested person” can ask
the public prosecutor or the investigating judge to consult the prelimi-
nary investigation or investigation file and obtain a copy thereof. Is con-
sidered a “person directly interested” any of the following: the accused,
the person in respect of whom the prosecution is engaged within the
frame of the investigation, the suspect, the liable civil party, the civil
party, the person who made a declaration of aggrieved person, as well as
those who are subrogated in their rights or the persons who represent
them as ad hoc agent, curator, temporary administrator, guardian or
guardian ad hoc. Persons who are not considered as “directly interested”
may nevertheless request permission to consult the file or obtain a copy
thereof. In this case, the decision is taken by the public prosecutor, even
during the investigation phase (C.C.P., art. 21-bis, § 1).

102 Fr. LUGENTZ, D. VANDERMEERSCH, op. cit., 110.
103 Brussels, 24 June 1999, quoted by M.-A. BEERNAERT, H. BOSLY, D. VANDERMEERSCH,

op. cit., 486.
104 Cass., 5 September 2014, Nullen Crimen, 2014, 6, 506.
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2.3. Confiscation

2.3.1. Procedures for the confiscation of assets

In Belgian criminal law, the general system of confiscation is envis-
aged in Articles 42 to 43-quater of the P.C. Specific provisions are pro-
vided for in special criminal law. The penalty of criminal confiscation is
included in Article 7 of the P.C., which enumerates penalties for natural
persons and Article 7-bis for legal persons.

2.3.2. Competent authorities for the request of a confiscation order

Only the public prosecutor can ask the judge to confiscate property.
The civil party may, however, request that the confiscated property be re-
turned, or even attributed, to them. Similarly, any person who can claim
a right over the confiscated thing can assert this right (P.C., art. 43-bis)105.

The requisition of the public prosecutor prior to the confiscation,
however, is mandatory only in the cases expressly provided by law and
when the confiscation is optional: “The law does not provide for the
obligation for the public prosecutor to make written requisitions when
confiscation is compulsory, since, in this case, the judge has no discretion
in the matter”106. This is the case with the confiscation of “economic ben-
efits derived directly from the offense, the property and values that have
been substituted for them and the income from these invested benefits”
referred to in Article 42, 3°107, “additional economic benefits”. Referred
to in Article 43-quater and the confiscation of unmovable assets under
Article 43-bis of the P.C. In these last two hypotheses, in order to be pro-
nounced, the confiscation must have necessarily been required, in writ-
ing108, by the public prosecutor.

2.3.3. Competent authorities to impose a confiscation order

Special confiscation, sanctioning an offense, is a sentence to be pro-
nounced by a court of law. It may also be pronounced by the investigat-
ing courts when they decide as courts of judgment on a suspension of the
pronouncement of the sentence (Law of 29 June 1964 on suspension,

105 “In the absence of requisition of the public prosecutor, the plaintiff cannot substi-
tute for the public prosecutor to solicit a particular inquiry on the patrimonial advantages”,
Fr. LUGENTZ, D. VANDERMEERSCH, op. cit., 71.

106 Ibidem, 61.
107 The rule also applies to freezing by equivalent of patrimonial advantages.
108 Even though Article 43-quater of the C.C.P. does not expressly provide for it, D.

BERNARD, B. DEJEMEPPE, C. GUILLAIN, op. cit., 28.
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suspended sentence and probation, art. 6, § 2) or internment (Law of 5
May 2014 on internment, art. 16).

2.3.4. Standard of proof for the imposition of a confiscation order

As an accessory penalty, confiscation may only be ordered in the case
of guilt and conviction of the accused to a principal sentence. It is some-
times compulsory, sometimes optional. In the context of the hypotheses
referred to in Article 42, 1° and 2° of the P.C. (purpose and instruments
of the offense), confiscation is compulsory for crimes and misdemeanors.
The judge who finds that the legal conditions are met must pronounce
the penalty of confiscation and “must not and cannot subject the impo-
sition of this penalty to balancing the interests of the property in relation
to the necessities of public utility”109. We have nevertheless seen that the
confiscation provided for in Article 43-quater of the P.C., concerning ex-
tended confiscation of additional benefits, raises a question since it al-
lows the judge to confiscate property in the possession of the convict,
property that is not directly related to the sanctioned offense (see above,
point 1.2.)110.

As a safety measure, confiscation may be ordered in the absence of a
principal sentence. This is the case, for example, as we have just seen, in a
suspension of the pronouncement of the sentence or in matters of intern-
ment, but also in the event of acquittal, extinction of the public action,
simple conviction on the ground of having extended a reasonable delay
(Preliminary Title of the Code of Criminal Procedure,, art. 21-ter, 2°)111

and concurrence of offenses (P.C., art. 65, 2°). Lastly, if the juvenile court
is not authorized to pronounce sentences, it can decide the confiscation of
the property, when the fact qualified as offense is declared established
(Law of 8 April 1965 on the protection of the youth, art. 61). It is justified
by the need to avoid the circulation of substances or objects that are dan-
gerous or harmful to health and public safety112. Such objects may thus be
weapons, explosives, narcotics, toxic products, child pornography mater-
ial… (see, point 1.1.3.)113.

Since the Law of 11 February 2014, the judge can no longer sus-
pend the execution of the sentence of confiscation (Law of 29 June 1964,
art. 8, § 1). In order to compensate for this deletion, the law now allows
the judge to reduce the amount of the patrimonial benefits or monetary

109 Cass., 3 May 2006, Pas., 2006, n° 254.
110 D. BERNARD, B. DEJEMEPPE, C. GUILLAIN, op. cit., 29.
111 Cass., 12 February 2008, Pas., n° 105; Cass., 1st April 2008, Pas., n° 199.
112 P.E. TROUSSE, op. cit., n° 842.
113 B. DEJEMEPPE, op. cit., 101.
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valuation in order not to subject the convict to an unreasonably harsh
penalty.

2.3.5. Time limits for the issuing of a confiscation order

There is no time limit for confiscation, subject to compliance with
the reasonable delay (European Convention on Human Rights, art. 6).

2.3.6. Rights and legal remedies of the person addressed by a confiscation
order

Confiscation as a penalty must respect several fundamental rules re-
lating to the rights of individuals. It must respect the principle of legality,
be pronounced individually and be motivated. It cannot be retroactive
and is subject to prescription. It cannot prejudice the rights of the victim.
Furthermore, a confiscation order can be appealed.

a) The penalty is a sanction established by law. In accordance with
the principle of legality in criminal matters enshrined in Articles 12 and
14 of the Constitution, confiscation as a penalty must be established by
law. From this arises the obligation of the judge to respect the legal terms
and to order the sentence of confiscation only if they find that the legal
conditions are met114. Thus, a decision is vitiated by illegality if it is not
found that the objects are the property of the convict, when such a con-
dition is required115.

The judicial decision must clearly identify the convicted persons116.
It must also clearly identify the confiscated items. On several occasions,
the Court of Cassation has considered that the sentence of confiscation is
illegal when the confiscated item was insufficiently identified117. In the
context of confiscation by equivalent on the basis of Article 43-bis, § 2 of
the P.C., confiscation can relate to a sum of money equivalent to the ben-
efits that have vanished. In this case, the Court of Cassation admits an as-
sessment ex aequo et bono, in the absence of precise elements of assess-
ment118.

Under Article 64 of the P.C., sentences of confiscation imposed for
several offenses are always cumulated119.

114 Cass., 27 March 1990, Pas., 1990, 879; Cass., 1 April 2008, Pas., n° 199.
115 Cass., 11 September 1990, Pas., 1991, 36.
116 Cass., 14 January 2004, Pas., n° 20.
117 Cass., 15 January 1990, Pas., 1990, 580; Cass., 24 June 1998, Pas., 1998, 798.
118 Cass., 14 December 1994, Recueil Cassation, 1995, 98 to 100 and note by P. VAN

CAENEGEM.
119 Cass., 27 January 2009, Pas., 2009, n° 66.
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b) The sentence must be motivated. To the extent that the sentence
can only be imposed if the legal conditions are met, the judge must jus-
tify his decision on the confiscation and must therefore motivate it120.

The motivation of the reasons for the choice of sentence is imposed
by Article 195, § 2 of the C.C.P. That reasoning applies, however, only to
the accessory penalty of confiscation, where that sanction is optional.
The obligation to motivate is imposed on the judge only insofar as he has
the choice of a sentence which he’s not obliged to impose121. When he
applies Articles 42, 1° and 2° of the P.C., it must not indicate the reasons
for the choice of sentence from the point of view of its necessity or use-
fulness, nor the reasons for its degree, nor meet the elements relating to
the social situation of the convict122.

c) The punishment is individual. Every sentence must be pro-
nounced individually and separately, for each convicted person. A sen-
tence cannot be pronounced collectively or severally for several convicts
in the same case123. Exceptions may, however, be provided for by the leg-
islator as in Article 505, § 6 and 7 of the P.C. which stipulate that the
things referred to in § 1, 2° to 4° of said article, including the equivalent
sums of money, are confiscated in respect of each of the perpetrators, co-
perpetrators or accomplices of the offense.

d) A sentence cannot be retroactive. As with any other sentence,
amendments to the rules on confiscation cannot be retroactive if they are
unfavorable to the defendant (P.C., art. 2, § 2). However, in order to de-
termine the lesser sentence, main penalty is taken into account before ad-
ditional penalty124.

e) The sentence is subject to prescription. Confiscation is subject to
prescription in accordance with Article 94 of the P.C., within the time
limits set for the offenses for which it is pronounced. However, in the
case of blocked or frozen amounts of money in a bank account, it is con-
sidered that since the amount is already frozen at the time when it is con-
fiscated, no enforcement action is necessary to attribute these sums of
money to the State, so that this confiscation is not subject to prescrip-

120 Cass., 27 March 1990, Pas., 1990, 879; Cass., 1st April 2008, Pas., 2008, n° 199.
121 Cass., 1 March 2000, Pas., 2000, 498.
122 Voy. S. VAN OVERBEKE, «De motivering van de verbeurdverklaring van vermo-

gensvoordelen», obs. under Cass., 21 mai 2002, Rechtskundig Weekblad, 2002-2003, 343.
123 Cass., 27 May 2009, Revue de droit pénal et de criminologie, 2010, 1, 71; Cass., 20

January 2015, Pas., 2015, 150.
124 Cass. 22 December 2009, Pas., 2009, n° 775.
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tion. In this hypothesis, conviction and execution merge and the State
becomes the owner of the property as soon as the confiscation is pro-
nounced125.

f) The rights of the victim. The sentence of confiscation cannot prej-
udicially affect the rights of the victim of the offense. Under Article 43-
bis, § 3 of the P.C., the judge must order the restitution of the confis-
cated items belonging to the victim126. In this case, the confiscation takes
on a reparatory dimension127. The same article states that the confiscated
items will be attributed to the victim “when the judge has pronounced
confiscation on the grounds that they constitute property or values sub-
stituted by the convict to items belonging to the civil party or because
they constitute the equivalent of such items”.

Article 44 of the P.C. stipulates that “the sentence imposed by law
shall always be pronounced without prejudice to restitution and damages
which may be due to the parties”. Nothing therefore prevents the judge
from ordering the defendant to confiscate the pecuniary privileges while
ordering him to pay to the civil party damages equivalent to these pecu-
niary benefits, without this entailing the violation of property law or the
imposition of an unreasonably harsh penalty128.

The request of the victim is not subject to any particular form129.
However, if the court realizes that the rights of the defense may be jeop-
ardized by the sentence of confiscation that it is considering, it is neces-
sary to order the reopening of the proceedings in order to allow the pub-
lic prosecutor to take position and the parties to explain themselves in
the matte130.

g) The remedies. Sentences of confiscation may be challenged by or-
dinary (appeal and opposition) and extraordinary (cassation) remedies.

The appeal judge is seized within the limits of the notice of appeal.
He can therefore in principle, on the sole appeal of the accused, pro-
nounce a confiscation that the first judge would have wrongly failed to

125 Cass., 9 May 2007, Pas., 2007, n° 239.
126 Cass., 9 May 2007, Pas., 2007, n° 239.
127 Cass. 23 March 1982, Pas., 1982, 865. There is restitution within the meaning of Ar-

ticle 44 of the P.C. only if it repairs the harm caused by the crime or offense, restitution be-
ing a restorative measure of civil character (J. CONSTANT, Manuel de droit pénal, Liege, 1956,
727, n° 665).

128 Cass., 10 juin 2014, Nullum Crimen, 2014, 503 and note by L. HUYBRECHT.
129 See A. VANDEPLAS, “Teruggave”, Strafrecht en Strafvordering, 1998, n° 37.
130 C. CALIMAN, «La loi du 19 décembre 2002 portant extension des possibilités de

saisie et de confiscation en matière pénale», Custodes, 2003, 70. 
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pronounce131. If confiscation has not been imposed in the first instance
and in case of appeal by the prosecutor, the appeal court may pronounce
it only if it is unanimous132; the same unanimity is required on appeal for
the decision ordering a confiscation having the character of a safety mea-
sure while declaring the public action prescribed133. However, this case-
law must be qualified according to the main sentence: the Court of Cas-
sation considers that unanimity is not required if the main sentence of
imprisonment is reduced on appeal, the accessory penalty of confiscation
not aggravating the sentence pronounced against the accused134.

When the public prosecutor must make requisitions prior to confis-
cation, he is not obliged to reiterate his requisition on appeal135. In addi-
tion, the requisition may be filed for the first time on appeal136. The req-
uisitions of the public prosecutor to carry out a particular investigation
on the patrimonial benefits can however never be introduced for the first
time on appeal (C.C.P., art. 524-bis, §§ 1 to 3).

Confiscation is correlated to facts beyond the control of the Court
of Cassation137. As a rule, the trial judge holds that a thing is the object
of the offense, has served or was intended to commit the offense or has
been produced by the offense (proceeds of an offense). In the case of
confiscation, the Court of Cassation thus holds that “the trial judge de-
termines supremely, within the limits of the law, the penalties which they
consider to be related to the seriousness of the offenses declared estab-
lished and to the accused’s individual culpability”138.

2.4. Third-party confiscation

By virtue of the principle of the individual nature of penalties, con-
fiscation can in principle affect only the offender who has been convicted.

131 Liège, 20 October 1938, Pas., 1939, 78.
132 Cass., 10 October 1972, Pas., 1973, 150; Cass., 19 November 1998, Pas., 1999,

1144.
133 Cass., 23 December 1986, Pas., 1987, 518.
134 Cass., May 13, 1980, Pas., 1980, 1137; Cass., 9 July 2002, Pas., 2002, n° 396. Ac-

cording to the Court of Cassation, the relative gravity of two sentences is measured not only
in relation to their duration or rate, but also according to their nature, their character, species
or purpose (Cass., 8 January 2003, Revue de droit pénal et de criminologie, 2003, 534, note A.
JACOBS).

135 Cass., 17 June 2003, Pas., 2003, n° 357.
136 Cass., 27 May 2008, Pas., n° 319; Cass., 16 December 2008, Pas., n° 735.
137 See Cass., 22 October 2003, Pas., 2003, n° 516, with conclusions by general attor-

ney J. SPREUTELS.
138 Cass. 16 September 2009, Pas., 2009, 1923.
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As we have seen (see above point 1.2.), there are, however, many excep-
tions to the principle. In case of third-party confiscation, the punishment
does not have a personal, but real character, attached to the property.

Article 43-bis of the P.C. provides that any third-party claiming to
have rights over the confiscated property “may assert that right within a
given time period and in a manner determined by the King”. The third-
party owner of an object liable to confiscation must therefore be allowed
to appear in the proceedings in order to defend themselves against that
measure, which would affect them indirectly139.

The third-party may, for example, argue that a condition necessary
for confiscation is lacking, that there are cases of force majeure140 or in-
vincible error141. Becoming party to the case by the sentence that affect
them, the third-party may appeal in cassation on points of law142. The
same applies if the object belonging to a third-party was confiscated by a
judgment, without intervention of the third-party at the hearing. On the
other hand, as soon as the conviction entailing the confiscation has be-
come res judicata, the third-party can only assert their rights over a con-
fiscated patrimonial benefit attributed to the civil party (in accordance
with Article 43-bis, § 3 of the P.C.) by filing an application before the
civil court143.

As we have seen, the object of the offense of concealment and
money laundering as well as the pecuniary benefits derived from these
offenses must be confiscated, even if “the property does not belong to
the convict, however, without being prejudicial to the rights of third-par-
ties over property that may be subject to confiscation” (P.C., art. 505, §§
5 to 7). In this case, it is accepted that “third-parties, namely persons
who have not been convicted of the offense of money laundering or the
underlying offense, can assert their rights in these matters under their
lawful possession”, which is left to the sovereign discretion of the
judge144. The third-party cannot therefore merely invoke their right of
ownership over the property, but must also demonstrate their good faith
in order to claim recovery of the property145.

139 Cass., 31 July 1995, J.L.M.B., 1996, 578, observations O. KLEES, P. MONVILLE; Cass.,
15 December 2012, Droit pénal de l’entreprise, 2013, 1, 51.

140 Cass., 22 September 1947, Pas., 1948, 368.
141 Cass., 23 January 1950, Pas., 1950, 348.
142 Cass., 15 December 2012, Droit pénal de l’entreprise, 2013, 1, 51.
143 Cass., 22 September 1998, Pas., 1998, 971; Cass., 15 December 2012, Droit pénal de

l’entreprise, 2013, 1, 51.
144 Cass., 4 March 2014, Pas., 2014, n° 170.
145 Regarding the exercise of third-party rights, see Fr. LUGENTZ, D. VANDERMEERSCH,

op. cit., 92 to 95.
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3. Mutual recognition aspects

3.1. Freezing

3.1.1. National legal framework for the mutual recognition of freezing
orders

The question of freezing of evidence across Member States of the
European Union is governed by the Law of 22 May 2017 on the Euro-
pean Investigation Order in criminal matters (Law of 22 May 2017, art.
3 and 40).

The question of freezing for confiscation across Member States of
the European Union is regulated by the Law of 5 August 2006 on the ap-
plication of the principle of mutual recognition of judicial decisions in
criminal matters across Member States of the European Union. This law
therefore transposes Framework Decision 2003/577/JAI. However, exist-
ing conventions on mutual assistance relating to freezing remain applica-
ble (circular COL 4/2014, 8)146.

These questions relating to freezing, when they concern non-EU
member States, are regulated by the Law of 20 May 1997 on interna-
tional co-operation with regard to carrying out freezing and confisca-
tions.

3.1.2. Competent authorities for the execution of freezing orders from an-
other EU member State

The judicial authority of the issuing State shall address its request
(in Dutch, French, German or English) to the public prosecutor of the
place where the property concerned, or the majority thereof, is located
(Law of 5 August 2006, art. 12 and 3, §§ 3 and 4). If the certificate is sent
to a public prosecutor who is not territorially competent, the latter shall
transmit the certificate to the territorially competent public prosecutor
(Law of 5 August 2006, art. §§ 3 and 4). If there is any doubt as to terri-
torial jurisdiction, the law has unfortunately not provided for a mecha-
nism that would solve the problem147.

The public prosecutor must immediately seize the investigating
judge (Law of 5 August 2006, art. 12, § 1/1). The latter’s decision will re-

146 M.-A. BEERNAERT, H.-D. BOSLY, D. VANDERMEERSCH, Droit de la procédure pénale,
Bruges: La Charte, 2017, 1944.

147 G.-F. RANERI, «La circulation des décisions de saisie de biens ou d’éléments de
preuve dans l’Union européenne. Présentation de la loi belge du 5 août 2006», Revue de la
Faculté de droit de l’Université de Liège, 1, 2007, 60.
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late “only to the conditions of form and substance of the recognition, but
in no case on the grounds which underlie the foreign decision of freezing
or its opportunity” (Law of 5 August 2006, art. 4, § 4)148.

3.1.3. Grounds for non-recognition and non-execution

In principle, the execution of the decision by the competent judicial
authority of the issuing State is mandatory and the substantive reasons
for that decision cannot be challenged before a Belgian court (Law of 5
August 2006, art. 4, §§ 1 and 4).

Assumptions of refusal of execution exist however (Law of 5 August
2006, art. 2, 6, 7, 11 and 14):

a) Requirement that the request arise from a decision taken by a com-
petent judicial authority and in the context of criminal proceedings: this as-
sumption of compulsory refusal is provided for in Article 2, § 1 of the
Law of 5 August 2006.

b) Requirement of double criminality: this assumption of compulsory
refusal is provided for in Article 6, § 1 of the Law of 5 August 2006. The
enforcement of the decision of freezing will be refused if the facts on
which the freezing order is based do not constitute an offense under Bel-
gian law. This double criminality requirement is assessed in relation to
the facts and not to the qualification given by the law of the issuing State
(circular COL 4/2014, 9). This requirement is not retained for the list of
offenses envisaged in Article 6, § 2 of the Law of 5 August 2006 when
they are punishable in the issuing State by a prison sentence of at least
three years. This exception is rather “a presumption of double criminal-
ity [than] an abandonment of its requirement”149. Only the checking of
conformity between the statement of facts (included in the certificate)
and the generic acceptance of the behavior referred to in the list must be
carried out. The Belgian legislator has stipulated that for facts of abor-
tion and euthanasia, the double criminality control is maintained (Law of
5 August 2006, art. 6, § 4). This assumption of refusal does not apply ei-
ther in matter of taxes, duty, customs and exchange (Law of 5 August
2006, art. 6, § 3).

c) Existence of immunity: this assumption of compulsory refusal is
provided for in Article 7, § 1, 1° of the Law of 5 August 2006. Immunity

148 F. LUGENTZ, D. VANDERMEERSCH, Saisie et confiscation en matière pénale, Bruxelles:
Bruylant, 2015, 240.

149 G.-F. RANERI, op. cit., 64.
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must be assessed in concreto, so if it can be waived, the request is not
necessarily refused (circular COL 4/2014, 11).

d) Principle “ne bis in idem”: this hypothesis of compulsory refusal is
provided for in Article 7, § 1, 2° of the Law of 5 August 2006. The exe-
cution will be refused if the decision of freezing is based on “facts for
which a final decision has already been reached in Belgium or in another
Member State of the European Union”150. A case-law decision inter-
preted this principle narrowly, by stating that a decision to dismiss the
case, which was therefore not of a definitive nature, did not allow the
claim of issuing State to be opposed151. This restrictive case law does not
appear to be in line with the CJEU case law152.

e) Infringement of fundamental rights (recognized by Article 6 of the
Treaty on the European Union): this assumption of compulsory refusal is
provided for in Article 7, § 1, 3° of the Law of 5 August 2006. This
ground for refusal is not stated literally in the Framework Decision
2003/577/JHA. It must be interpreted restrictively because there is a
“presumption of respect for human rights in favor of the issuing State”153.

f) Absence of sufficient information (in the certificate): this optional
refusal hypothesis is provided for in Article 7, § 2 of the Law of 5 August
2006. In this case, a time-limit is given to the issuing State to compensate
for this insufficiency and it is only if the information is not given within
this period that the request is refused.

g) Requirement that Belgian law provide for a sentence of confisca-
tion: this assumption of compulsory refusal is provided for in Article 11
of the Law of 5 August 2006. If the Belgian law does not provide for
confiscation for facts related to the request, this application for freezing
with a view to subsequent confiscation is refused (e.g. if the facts are a
contravention under Belgian law and the penalty of confiscation is not
provided for such a contravention). This hypothesis of refusal is not pos-
sible for the list of offenses provided for in article 6, § 2 of the Law of 5
August 2006.

150 Ibidem, 66.
151 Brussels (Acc.), 27 March 2014, unpublished, cited by F. LUGENTZ, D. VANDER-

MEERSCH, op. cit., 229.
152 CJUE, 5 June 2014, ECLI: EU:C:2014/1057.
153 A. WEYEMBERGH, V. SANTAMARIA, «La reconnaissance mutuelle en matière pénale en

Belgique», in G. VERNIMMEN-VAN TIGGELEN, L. SURANA, A. WEYEMBERGH (eds.), L’avenir de la
reconnaissance mutuelle en matière pénale dans l’Union européenne, Bruxelles: Bruylant,
2009, 75.
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h) Practical impossibility: this hypothesis refers to situations where
the property has disappeared, has been destroyed, or cannot be found in
the location indicated (Law of 5 August 2006, art. 14, § 3).

While Framework Decision 2003/577/JHA provides that refusal
cases are always optional, the Law of 5 August 2006 provides for manda-
tory refusal causes.

3.1.4. Grounds for postponement

The assumptions for postponement of freezing are provided for in
Article 13 of the Law of 5 August 2006:

– when it might damage an ongoing criminal investigation;
– when the property concerned has already been subjected to a con-

servatory freezing order in criminal proceedings.
The circular COL 4/2014 (p.4) refers to the situation where a trans-

lation of the decision is deemed necessary (in case of serious doubts
about the reliability of the certificate).

3.1.5. Time limits for the execution of freezing orders from another EU
Member State

The investigating judge, who must be immediately seized by the
public prosecutor who has received the request from the issuing State,
takes the decision if possible within 24 hours and at the latest within 5
days of his referral (Law of 5 August 2006, art. 12, § 1/1). Failure to
comply with this deadline cannot be sanctioned (order period).

The decision of the investigating judge is immediately communi-
cated to the public prosecutor who is responsible for executing the freez-
ing (Law of 5 August 2006, art. 14). It will finally be “promptly commu-
nicated by the public prosecutor to the competent authority of the issu-
ing State” (Law of 5 August 2006, art. 14).

3.1.6. Rights and legal remedies of the person addressed by a freezing order
from another EU Member State

The grounds for the freezing can only be challenged in a court of
the issuing State (Law of 5 August 2006, art. 15, § 2).

The decision of the investigating judge is taken in a unilateral pro-
cedure (circular COL 4/2014, 14) and is not subject to appeal (Law of 5
August 2006, art. 12, § 4).

Any “person aggrieved” by the freezing may request the investigat-
ing judge to lift it, pursuant to Article 61-quater of the C.C.P. (Law of 5
August 2006, art. 15, § 1). The Law of 5 August 2006 refers to the sys-
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tem set up in domestic law, the “référé pénal” (see above point 2.1.7.).
The public prosecutor informs the competent authority of the issuing
State of such a request so that this authority can put forward its argu-
ments (Law of 5 August 2006, art. 15, § 1).

This request for lifting has a suspensive effect on the execution of
the request for confiscation but not on the freezing itself (Law of 5 Au-
gust 2006, art. 15, § 1).

3.2. Freezing of third-parties’ assets

If a thing is not likely to be confiscated and therefore not liable to
be frozen (C. i.cr., art. 35 and P.C., art. 42) due to the fact that Belgian
law requires that the thing belong to the accused or the condemned (see
above point 1.1.), recognition of the freezing that relates to a third-
party’s property is refused on the basis of Article 11 of the Law of 5 Au-
gust 2006. However this assumption of refusal does not apply to the list
of offenses provided for in Article 6, § 2 of the Law of 5 August 2006.
Thus, as regards this list of offenses, the “items forming the object of the
offense and (…) those that have served to or are intended to commit it”
(P.C., art. 42, 1°) may not be seized under Belgian law if they belong to
a third-party, but there would be no possibility to refuse recognition of
the foreign ruling. The practical dimension of this distinction does not
seem significant to us.

The request to lift the freezing (see point 2.1.7.) is accessible to “any
person aggrieved” by the freezing. This concept of “aggrieved person”
includes the accused, the civil party and third-parties154. Third-parties
may therefore request the lifting of the freezing but they must have a di-
rect interest in taking action.

The request for the lifting (for example by the accused) may be re-
fused if it jeopardizes the right of a third-party.

3.3. Confiscation

3.3.1. National legal framework for the mutual recognition of confiscation
orders

In principle, the question of confiscation between Member States of
the European Union is governed by the Law of 5 August 2006 on the ap-

154 Brussels (Acc.), 24 June 1999, cited by M.-A. BEERNAERT, H.-D. BOSLY, D. VANDER-
MEERSCH, op. cit., 523.
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plication of the principle of mutual recognition of judicial decisions in
criminal matters across Member States of the European Union. It there-
fore transposes Framework Decision 2006/783/JHA. However, the exist-
ing conventions on mutual assistance relating to confiscation remain ap-
plicable (circular COL 4/2014, 8)155.

These questions relating to confiscations, when they concern non-
EU States, are regulated by the Law of 20 May 1997 on international co-
operation with regard to the execution of freezing and confiscations.

3.3.2. Competent authorities for the execution of confiscation orders from
another EU Member State

The judicial authority of the issuing State shall address its request
(in Dutch, French, German or English) to the public prosecutor of the
place where the property concerned, or the majority thereof, is located
(Law of 5 August 2006, art. 30 and 3, §§ 3 and 4). If the certificate is sent
to a public prosecutor who is not territorially competent, the latter shall
transmit the certificate to the territorially competent public prosecutor
(Law of 5 August 2006, art. 3, § 4).

The public prosecutor must then seize the criminal court where the
property, or majority thereof, is located (Law of 5 August 2006, art. 30).
The concept of “majority” of goods must be interpreted according to the
number of goods and/or the value thereof (circular COL 4/2014, 24,
Doc., Ch., 2010-2011, n° 1703/1, 21).

If the public prosecutor intends to request the non-execution of the
confiscation order, they must first consult the competent authorities of
the issuing State (Law of 5 August 2006, art. 30, § 4).

The decision of the criminal court will deal with the formal and sub-
stantive conditions of the recognition and not with the reasons or the op-
portunity of the foreign decision (Law of 5 August 2006, art. 4, § 4).

3.3.3. Grounds for non-recognition and non-execution

In principle, enforcement of the decision from the issuing State is
mandatory and the substantive reasons for that decision cannot be chal-
lenged in a Belgian court (Law of 5 August 2006, art. 12, § 1 and 4).

Assumptions of refusal of execution exist however (Law of 5 August
2006, art. 2, 6, 7, 7/1, 29 and 32):

a) Requirement that the request arise from a decision taken by a com-
petent judicial authority and in the context of criminal proceedings: this as-

155 M.-A. BEERNAERT, H.-D. BOSLY, D. VANDERMEERSCH, op. cit., 1944.
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sumption of compulsory refusal is provided for in Article 2, § 1 of the
Law of 5 August 2006.

b) Requirement of double criminality: this assumption of compulsory
refusal is provided for in Article 6, § 1 of the Law of 5 August 2006. This
requirement of double criminality is assessed in relation to the facts and
not however they are described under the law of the issuing State (circu-
lar COL 4/2014, 9). It is not retained for the list of offenses envisaged in
Article 6, § 2 of the Law of 5 August 2006 when said offenses are pun-
ished in the issuing State by a custodial sentence of which the maximum
is at least three years. The Belgian legislator has stipulated that for facts
of abortion and euthanasia, double criminality control is maintained
(Law of 5 August 2006, art. 6, § 4). This assumption of refusal does not
apply either in matters of taxes, duty, customs and exchange (Law of 5
August 2006, art. 6, § 3).

c) Existence of immunity: this hypothesis of compulsory refusal is
provided for in Article 7, § 1, 1° of the Law of 5 August 2006. The im-
munity must be assessed in concreto, so if it can be waived, the request is
not necessarily refused (circular COL 4/2014, 11).

d) Principle “ne bis in idem”: this hypothesis of compulsory refusal is
provided for in Article 7, § 1, 2° of the Law of 5 August 2006.

e) Infringement of fundamental rights: this assumption of compulsory
refusal is provided for in Article 7, § 1, 3° of the Law of 5 August 2006.

f ) Absence of sufficient information (in the certificate): this optional
refusal hypothesis is provided for in Article 7, § 2 of the Law of 5 August
2006. In this case, a time-limit is given to the issuing State to remedy this
insufficiency and it is only if the information is not provided within this
period that the request is refused.

g) Prescription of the sentence of confiscation (the execution of a con-
fiscation order is barred by statutory time limitations in Belgium): this as-
sumption of optional refusal is provided for in Article 7/1 of the Law of
5 August 2006 when the facts fall within the scope of the jurisdiction of
the Belgian courts. This assumption of refusal concerns only confisca-
tions by equivalent and confiscations of an amount of money which has
not been previously frozen (circular COL 4/2014, 13)156.

h) Acts committed in Belgium (or outside the territory of the issuing
State) and Belgian law does not permit legal proceedings to be taken in re-

156 Cass., 11 January 1990, Pas., 1990, 561.
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spect of such offenses where they are committed outside the Belgian terri-
tory (territoriality clause): this optional refusal hypothesis is provided for
in Article 7/1 of the Law of 5 August 2006. It does not apply to cases of
money laundering.

i) The person did not appear in person at the trial: this hypothesis of
optional refusal is provided for in Article 7/1 of the Law of 5 August
2006. This assumption does not apply if certain guarantees are met (the
convict was informed in due time that such a confiscation order may be
handed down if they do not appear at the trial); he was indeed defended
by his counsellor at the trial; and he did not challenge the decision.)

j) Impossibility related to the respect of the rights of any interested
party (including bona fide third-parties): this assumption of optional re-
fusal is provided for in Article 29 of the Law of 5 August 2006.

k) Extended confiscation not provided for by Belgian law: this as-
sumption of optional refusal is provided for in Article 29 of the Law of 5
August 2006. The foreign decision will be executed within the limits au-
thorized by Belgian law; i.e. within the limits set by Article 43-quater of
the C.C.P.

l) Practical impossibility: this hypothesis refers to situations where
the property has disappeared, been destroyed, or cannot be found (Law
of 5 August 2006, art. 32, § 3).

3.3.4. Grounds for non-recognition and non-execution

The postponement assumptions are provided for in Article 31 of the
Law of 5 August 2006:

– whether the total value of the confiscation may exceed the amount
specified in the confiscation order because of the simultaneous execution
of the confiscation order in more than one Member State;

– whether the execution may undermine an ongoing criminal inves-
tigation;

– whether the property is already the subject of confiscation pro-
ceedings;

– in the case of an action brought by a third-party.
The circular COL 4/2014 (p. 4) refers to the situation where a trans-

lation of the decision is deemed necessary (in case of serious doubts
about the reliability of the certificate).

This postponement decision can be taken by both the criminal court
and the public prosecutor. In the case of a postponement, the public
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prosecutor can seize the property in order to avoid it being no longer
available for possible future confiscation (Law of 5 August 2006, art. 31).

3.3.5. Time limits for the execution of confiscation orders from another EU
Member State

The Law of 5 August 2006 does not specify the time within which
the public prosecutor must seize the criminal court, but circular COL
4/2014 (p. 24) specifies that the public prosecutor must freeze it “at
once”.

There is no time limit for the decision of the criminal court. Once
the decision is taken, it is communicated “at once” to the public prose-
cutor (circular COL 4/2014, 26). Finally, it will be “promptly communi-
cated by the public prosecutor to the competent authority of the issuing
State” (Law of 5 August 2006, art. 35).

3.3.6. Rights and legal remedies of the person addressed by a confiscation
order from another EU member State

The grounds for confiscation cannot be challenged in a Belgian
court (Law of 5 August 2006, art. 4, § 4).

The criminal court rules in an adversarial manner after hearing the
public prosecutor, the convict and any interested third-party. Its decision
is motivated. It is subject to lead to an appeal before the court of appeal.
The latter’s decision may be the subject of an appeal in cassation. The is-
suing State is informed of the possible appeal (Law of 5 August 2006,
art. 30).

If the amount of the confiscation is to be converted, the exchange
rate applicable at the time of the confiscation order has been pro-
nounced in the issuing State (Law of 5 August 2006, art. 30, § 5). The
correctional court takes into account amounts previously confiscated in
other states (Law of 5 August 2006, art. 33).

In domestic law, the criminal court may reduce the amount of con-
fiscation, “so as not to subject the convicted person to an unreasonably
harsh penalty” (P.C., art. 43-bis, § 7)157. This faculty is not conceivable in
the context of recognition of a foreign decision.

3.4. Third-party confiscation

If an item is not likely to be confiscated (P.C., art. 42) because Bel-
gian law requires that the item belong to the convict (see point 1.1.) and

157 F. LUGENTZ, D. VANDERMEERSCH, op. cit., 282.
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that this property requirement is not provided for in the legislation of the
issuing State, recognition of the foreign confiscation order cannot be re-
fused. Thus, the “items forming the subject of the offense and (…) those
that have served it or were intended to commit it” (P.C., art. 42, 1°) may
not be confiscated under Belgian law if they belong to a third-party, but
there would be no possibility to not recognize the foreign decision. The
practical stake of this distinction does not seem significant to us.

Any interested third-party who is entitled to a rightful possession
may defend his or her rights against the object of the confiscation before
the competent court. They will be informed of the hearing before the
competent court (Law of 5 August 2006, art. 30). If this third-party has
not intervened, they may appeal and appeal in cassation158.

Conclusion

No figures are available to quantify the extent of denial of recogni-
tion and enforcement of foreign decisions. The same is true of the
grounds for refusal. In matters of confiscation, the reason for refusal re-
lating to prescription appears to be the most frequently used159. The Ar-
ticle 5, § 1 of the Law of 5 August 2006 provided that “any judicial de-
cision transmitted or received by a Belgian authority under this Law shall
be transmitted to the Department of Justice”. Research has shown that
the judicial authorities did not effect this transmission160. This require-
ment was considered to be administratively burdensome and was there-
fore removed by the Law of 26 November 2011. It could have been use-
ful for centralizing the case law in this area and drawing statistics thereof.
The judicial authorities must always inform the Department of Justice
when they refuse to execute a decision of freezing and confiscation but
this requirement would not be followed in practice.

No figures are available to quantify the assumptions of postpone-
ment of the execution of the decision. However, these deferral assump-
tions would not be uncommon and would be primarily related to the risk
of hampering an ongoing investigation.

The speed in handling the recognition of decisions seems variable
from one judicial district to another. If the judicial district (Brussels, pri-
marily) has at its disposition, because of its volume of cases, specialized

158 Cass., 5 December 2012, Pas., 2012, 2422.
159 The different findings presented in this report on current practices were derived

from meetings with field actors.
160 A. WEYEMBERGH, V. SANTAMARIA, op. cit., 61.
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magistrates, the speed is increased. Pre-existing personal relationships
with foreign colleagues also seem to play a role.

Be it as it may, it seems that the Law of 5 August 2006 is only very
rarely applied. Weyembergh and Santamaria161 and Lesuisse162 explain
this as follows: the law is little known to the magistrates; the magistrates
who know it have a lack of will to apply it; other conventions (within the
Council of Europe) exist; finally, the system put in place by this law is
not simpler (on the contrary!) than the one provided for by the Law of
20 May 1997 on international cooperation. It would seem that the inves-
tigating judges use the Law of 20 May 1997 more often than the public
prosecutor (they are more independent in their working relationships
and are less constrained by a superior authority to adopt new models
provided in the circulars of the College of Public Prosecutors). In gen-
eral, we can question the opportunity to fragment legal instruments (e.g.
an instrument for freezing only…) whereas the “criminal trial is a unit
whose various elements (…) constitute a whole”163.

4. Management and disposal aspects

4.1. Freezing

4.1.1. Competent authorities for the management of frozen assets

In the context of preliminary investigation, decisions relating to the
management of frozen property are taken by the public prosecutor, on
his own initiative or at the request of the Central Organ for freezing and
confiscation (cf. Central Office for Seizure and Confiscation, hereinafter
COSC, C.C.P., art. 28-octies). In the context of an investigation, these de-
cisions are made by the investigating judge (C.C.P., art. 61-sexies). Even
if the legislator does not provide that an application may be made by a
litigant, there is nothing preventing that any interested person make a
gracious claim to the competent magistrate164.

The public prosecutor and the investigating judge notify the COSC
“without delay” of their decisions of freezing as well as their decisions
concerning the management of frozen property (Law of 4 February 2018,

161 Ibidem, 62.
162 S. LESUISSE, «Reconnaissance mutuelle des décisions de saisies et de confiscations en

matière pénale», in P. FRÉTEUR, P. TILLIET (eds.), Saisies et confiscations. Questions d’actualité,
Bruxelles: Larcier, 2011, 131.

163 A. WEYEMBERGH, V. SANTAMARIA, op. cit., 62 and 77.
164 F. LUGENTZ, D. VANDERMEERSCH, op. cit., 162.
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art. 19 and 10, § 2). In practice these notifications of freezing decisions
are usually carried out by the police165. Circular COL 9/2018 provides for
an e-mail notification within five working days of the freezing or final de-
cision on the management of frozen property (p. 10 and 21, annex 2 of
circular COL 9/2018, 1). This obligation to notify the COSC exists only
when the freezing relates to the property assets that come under the juris-
diction of the COSC: buildings, motor vehicles, ships, aircrafts, securities,
amounts of money, accounts with financial institutions, virtual currencies,
live animals, real rights and claims and any other movable property that
exceeds the threshold of 2,500 euros (Law of 4 February 2018, art. 18,
Royal Decree of 17 May 2018, art. 2). The authority considers the patri-
monial advantages by freezing, by frozen property or by lots of similar
property (Royal Decree of 17 May 2018, art. 2).

The execution of these decisions involves various actors including
the Registrar of the Tribunal, who is responsible for the preservation of
frozen property kept in the Registry (Royal Decree n° 260 of 24 March
24 1936, art. 1) and the COSC (Law of 4 February 2018). The COSC166

is a component of the Public Prosecutor’s Office, which carries out its
tasks under the authority of the Minister of Justice (Law of 4 February
2018, art. 4 and 6). It represents the “Asset Management Office” within
the meaning of art. 10 of Directive 2014/42/EU (Law of 4 February
2018, art. 5 and 31).

4.1.2. Power of the competent authorities on the frozen assets

Frozen assets may be subject to a series of decisions, which are
listed below.

a) Conservation and management. The Law of 4 February 2018
refers to three types of “management”: constant-value management,
compulsory management and optional management (art. 3). The COSC
must manage frozen property entrusted to it “with due diligence” and
“in accordance with the principles of prudent and passive management”
(Law of 4 February 2018, art. 8). Thus, the OCSC is not allowed to spec-
ulate on the market of investments at risk. It will pay the proceeds of the
managed securities (e.g. coupons, dividends) without re-use (Doc., Ch.,

165 Ibidem, 158.
166 The COSC is currently composed of about thirty people. There are, of course, pub-

lic prosecutors (4) but also seconded officials from the Department of Finance (4), liaison of-
ficers from the Federal Police (2) and administrative staff.

142 YVES CARTUYVELS - CHRISTINE GUILLAIN - THIBAUT SLINGENEYER



2017-2018, n° 2732/1, 12). Management fees are considered legal costs
(Law of 4 February 2018, art. 8).

Mandatory management concerns frozen cash, the credit balances
of frozen accounts, the sums of money which have been substituted for
the frozen goods (following a disposal or a restitution in exchange for
payments, see below), and the frozen virtual values (Law of 4 February
2018, art. 3 and 15). The public prosecutor or the investigating judge
must transfer to the COSC the frozen cash and the credit balances of the
frozen accounts within three months of the freezing (Law of 4 February
2018, art. 15). This systematic transfer to the COSC makes it possible,
among other things, to transfer money more quickly to the Department
of Finance in case of confiscation (Doc., Ch., 2017-2018, n° 2732/1, 18).
Foreign currencies that may be managed by the COSC are the US Dol-
lar, Australian Dollar, Canadian Dollar, British Pound, Japanese Yen,
Swiss Franc, Swedish Krona, Norwegian Krone, Danish Krone, and the
South African Rand (Law of 4 February 2018, art. 8, Royal Decree of 17
May 2018, art. 1). Other currencies are, in principle, deposited with the
registry (circular COL 9/2018, 15).

Optional management is the management of securities and assets
that require specialized management. This is the case for some virtual
values (e.g. bitcoins), live animals, diamonds, works of art, securities,
gold bars, and so on. (Doc., Ch., 2017-2018, n° 2732/1, 9 and 19). If the
public prosecutor or the investigating judge assigns to the COSC any
patrimonial asset that falls under such discretionary management, the
COSC may refuse. The case will then be decided (arbitration procedure)
by the Attorney General in charge of economic, financial and fiscal crime
(Law of 4 February 2018, art. 16). If the COSC accepts the mission (or if
it is forced by the Attorney General to accept it), the property will be de-
posited in its safes. If this option is not possible due to the nature of the
property, the COSC may call upon an intermediary or an agent whose in-
tervention it deems necessary (Law of 4 February 2018, art. 16). The
COSC may even enter into “framework agreements” with third-parties
for the management of certain properties (e.g., an agreement with a mu-
seum for the management of works of art; Doc., Ch., 2017-2018, n°
2732/1, 19). Regarding the management of dematerialized securities, the
current good practice is to not necessarily transfer these securities to an
account opened with the COSC but to continue to have them be man-
aged by the financial institution from which these securities are frozen.
The garnishee continues to be informed by their financial institution and
to be liable for management fees, which reduces the legal costs (Doc.,
Ch., 2017-2018, n° 2732/1, 10; circular COL 9/2018, 18). Bearer securi-
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ties that are not available in electronic form are deposited in the registry
or in the safes of the COSC (circular COL 9/2018, 19).

Constant value management consists either in the sale or disposal of
the property (see below), or in the restitution in exchange for payments
(see below) or in the conservation in kind of frozen property with or
without bond. In the latter case, the public prosecutor or the investigat-
ing judge entrusts the management of the property to the registry, to a
third-party or to the garnishee (Law of 4 February 2018, art. 14). This
magistrate sets independently the bond which must be paid by the frozen
party or a third-party. The management of the bond is entrusted to the
COSC. It seems that this guarantee measure is not applied in practice
(circular COL 9/2018, 7). Conservation in kind will be preferred if the
frozen property constitutes evidence (restitution or sale does not seem
relevant in this case, see below) or if there is a possibility for the person
to challenge the ongoing freezing order (postponement of the decision is
preferable). But the legislator wishes that “the usual method of treatment
of frozen property becomes sale and restitution in exchange for pay-
ments”, and not the conservation in kind, and this to limit the legal costs
and the deterioration of the frozen item (Doc., Ch., 2006-2007, n° 2761,
8 and 14)167.

b) Restitution in exchange for payments. The public prosecutor and
the investigating judge may decide to return the property to the gar-
nishee in exchange for a payment of a sum of money (C.C.P., art. 28-oc-
ties and 61-sexies). The freezing will then relate to the sum of money re-
sulting from the restitution (subrogation). These magistrates sovereignly
determine the amount of this sum of money. However, in order to make
an objective assessment of the property’s value, the magistrate can ask
the COSC or the police to make an estimate of the property (circular
COL 9/2018, 7). This possibility of restitution is not often used because
some magistrates fear that the restitution of the property will enable the
accused to perpetrate a similar offense or to launder money from illicit
activities168. The circular COL 9/2018, however, makes restitution a pri-
ority measure (even with regard to sale or disposal, 7). For example, it
recommends that the police immediately ask the garnishee if they are
willing to pay a sum of money to recover the frozen property (p. 7). If,
within 20 calendar days, the garnishee has not paid the amount provided

167 A. FOKAN, «La gestion à valeur constante des avoirs saisis: principes et aspects pra-
tiques», in P. FRÉTEUR, P. TILLIET (eds.), Saisies et confiscations. Questions d’actualité, Brux-
elles: Larcier, 2011, 17 and 22.

168 Ibidem, 24.
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on the account of the COSC, the alternative measure will automatically
be sale or disposal. These precisions are given by circular COL 9/2018
(p. 8) alone.

When the frozen property is a motor vehicle, a boat or a plane, the
magistrates have the obligation to rule on the fate of this property (by
choosing between restitution or sale or disposal) within three months fol-
lowing freezing (Law of 4 February 2018, art. 10). This rule is justified by
the rapid decrease in value of these goods and the high costs of conser-
vation in kind.

c) Sale or disposal. The public prosecutor and the investigating judge
may authorize the COSC to sell or dispose of the frozen property. The
freezing will then relate to the sum of money resulting from the sale or
disposal (subrogation). This sum of money will be managed by the
COSC. Sale of frozen assets is enjoying increasing popularity in Bel-
gium169. Practice shows that the execution of confiscation is facilitated in
case of prior sale of the frozen property170.

Only replaceable assets of easily determinable value whose conserva-
tion in nature may result in depreciation, damage or costs that are dispro-
portionate to their value may be alienated (C.C.P., art. 28-octies and 61-
sexies). Thus, some “oldtimers” cars, or works of art cannot be sold be-
cause they are not replaceable (Doc., Ch., 2017-2018, n° 2732/1, 15;
circular COL 9/2018, 7). Property may be sold even if its owner cannot
be identified171. Except in the case of investigation, parliamentary pro-
ceedings (Doc., Ch., 2017-2018, n° 2732/1, 14) and the circular COL
9/2018 (p. 6) specify that the public prosecutor is liable to make constant
value management decisions (and thus take a disposal/sale decision) until
the final decision of the criminal judge. Such competence in the judgment
phase does not appear explicitly in the Law of 4 February 2018 or in the
C.C.P.172. Jurisprudence prior to the Law of 4 February 2018 specifies
that the public prosecutor cannot proceed to disposal/sale during the
judgment phase173. It has been held that if the owner of the frozen prop-
erty has made a request to terminate the freezing (C.C.P., art 61-quater),
the sale of the property is premature (Doc., Ch., 2017-2018, n° 2732/1,
16)174. If the frozen property is an exhibit, the sale may not be timely.

169 Ibidem, 25.
170 Ibidem, 22.
171 Cass., 17 October 2007, Pas., 2007, 1815.
172 A field actor confirms this competence of the public prosecutor during the judg-

ment phase, but points out that it is rarely encountered in practice.
173 Ghent (acc.), 11 August 2015, T. Strafr., 2016, 253.
174 Brussels (acc.), 29 June 2004, T. Strafr., 2004, 303.
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For movable property, the COSC has the sale carried out by the De-
partment of Finance. When the frozen property is a motor vehicle, a
boat or an airplane, the decision (restitution or sale) must be taken
within three months of the freezing. In practice, more than 90% of
frozen assets to be disposed of by the COSC are vehicles175. The COSC
may request the police services to transfer the vehicle to the place of sale
(Law of 4 February 2018, art. 12).

For real estate, the COSC entrusts the sales mandate to a notary
(Law of 4 February 2018, art. 11 and 13). The Belgian State is deemed to
be the seller (Law of 4 February 2018, art. 13). The notary pays the mort-
gagees and transfers the balance to the COSC (circular COL 9/2018, 11).
However, buildings should be less frequently and less quickly disposed
of than movable properties because the risk of depreciation is lower and
the legal obstacles are more numerous (circular COL 9/2018, 8).

Except in special circumstances, a public auction is organised (the
Finshop of the Department of Finance organize public sales online). The
costs of the sale are borne by the buyer. For example, over-the-counter
selling is preferable in the case of a time-sensitive requirement (e.g. per-
ishable goods), in the case of market niches (e.g. aircraft, circus animals),
in the event of a risk of disturbance to the public order at the time of the
public sale, or in the event of risk that the goods sold in public sale may
return towards the criminal environment (Doc., Ch., 2017-2018, n°
2732/1, 17).

d) Making property available to the Federal Police. When the public
prosecutor or the investigating judge has made the decision to dispose of
the frozen property, this decision may be suspended if the COSC decides
to make the property available to the police (Law 4 February 2018, art.
17). This decision is optional and the COSC will not provide for it if it
may interfere with the prosecution’s or defense’s evidence (Doc., Ch.,
2017-2018, n° 2732/1, 20). The director of the COSC determines the du-
ration of the availability, which in practice generally is between one and
two year-long.

Such availability is possible (principle of proportionality) only if the
property concerns acts committed within the framework of a criminal or-
ganization or in the context of the facts referred to in the list of Article 90-
ter, §§ 2 to 4 from the C.C.P. Such provision is possible even if the owner
of the property cannot be identified (Law of 4 February 2018, art. 17).
The frozen property must be useful (principle of purpose) to the fight

175 A. FOKAN, op. cit., 16.
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against or the prevention of acts committed within the framework of a
criminal organization, or in the context of facts referred to in the list of
Articles 90-ter, § 2 to 4 of the C.C.P. It is also necessary (subsidiarity prin-
ciple) that the police not already have similar assets in sufficient numbers.

At first glance, these limitations may seem convoluted and counter-
productive (e.g., why can the police use a frozen car solely for the pur-
pose of combating certain offenses?). But in fact, the legislator did not
want this availability to be used as an argument to justify a reduction of
the public endowments of the police. Assets frozen are not usable on a
“daily” basis, but only for specific “operations”.

The police must use these goods wisely. The availability can in the-
ory concern all the frozen assets but in practice it concerns mostly vehi-
cles and, to a lesser extent, computer tools. The money frozen cannot be
used by the police for operational purposes (as part of an infiltration for
example, circular COL 9/2018, 20).

e) Destruction. The public prosecutor may decide on the destruction
of frozen property liable to be confiscated (C.C.P., art 28-novies). When
he wishes to make such a decision during the investigation, the prior au-
thorization of the investigating judge is required. The public prosecutor
can request the assistance of the COSC as part of this destruction (Law
of 4 February 2018, art. 27). If the administering of the evidence so re-
quires, the taking of samples, or a photographic or video recording of the
property will take place before the destruction.

Such destruction is motivated by reasons of cost (the conservation
of the property has a disproportionate cost compared to the value of the
property) or for security reasons (the property constitutes a serious dan-
ger to the security or public health, the re-use of assets would violate
public order, good morals or legal provision).

f) Use by the police or a scientific institution for didactic or scientific
reasons (property liable to destruction). With respect to property that may
be destroyed and is not likely to be re-circulated, the public prosecutor
may decide to make it available to the police or a scientific institution,
free of charge, for didactical or scientific reasons or for the study of rel-
evant criminal phenomena (C.C.P., art 28-novies). It may also make the
property available to the police when it is useful for the purposes of com-
bating offenses referred to in Article 90-ter §§ 2 to 4 of the C.C.P. The
preparatory work of the law illustrates this point with illegal narcotics
(Doc., Ch., 2017-2018, n° 2732/1, 42). An actor in the field mentions an-
other case: (illegal) blockers of electronic devices (“jammers”) which are
of great interest to the police to carry out certain operations. When the
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public prosecutor wishes to make such a decision during the investiga-
tion, the authorization of the investigating judge is required.

g) Restitution (linked to the end of the freezing). The frozen property
kept in the registry is returned by the Registrar of the Tribunal. In the
case of frozen property managed by the COSC, the enforceable decision
providing for restitution must be executed by the COSC within two
months (Law of 4 February 2018, art. 23). No penalty is provided for ex-
ceeding this deadline (circular COL 9/2018, 24).

If the case is closed without further action, the public prosecutor
specifies to the COSC, within the month of the decision to close the in-
vestigation, the destination of the frozen property176. If the director of
the COSC finds the decision to close the investigation without the pub-
lic prosecutor specifying the destination of the frozen property, he de-
cides himself of this destination, after written notice to the public prose-
cutor (Law of 4 February 2018, art. 19). This is a situation that will often
result in restitution. The director of the COSC also decides on the desti-
nation of the frozen property when the court has not pronounced, in the
judgment, the destination of the frozen property (here again restitution is
possible, Law of 4 February 2018, art. 19).

Prior to restitution, the COSC informs the institutions responsible
for the recovery of tax or social security debts in Belgium and the other
Member States of the European Union (Law of 4 February 2018, art. 32,
Royal Decree of 12 July 2009, art. 1). The COSC may also directly apply
the sums to be returned to the payment of these debts (Law of 4 Febru-
ary 2018, art. 32). An actor in the field fears that the new legal deadline
of two months imposed on the COSC to carry out the restitution is too
short to effectively implement the legal compensation of the debts of the
garnishee.

4.1.3. Costs for the management or disposal of the frozen assets

Costs related to the management of seized property are legal costs
that are taxed by the COSC (Law of 4 February 2018, art. 8, Program
Law (II) of 27 December 2006, art. 2).

In the event of the freezing being lifted, the frozen sums returned
shall be increased by interest (Law of 4 February 2018, art. 9, Royal De-
cree n° 150 of 18 March 1935, art. 18 and 19). The interest rate is the
one chosen by the financial institution designated by the COSC to man-
age the sums of money (Doc., Ch., 2017-2018, n° 2732/1, 14).

176 The Law of 4 February 2018 only envisages sums of money, but circular COL
9/2018 wisely extends the scope of the decision of the director of the COSC to all the assets
frozen (p. 22).
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4.1.4. Legal remedies against wrongful management of frozen assets

In the face of a decision concerning the management of the frozen
property taken by the public prosecutor or the investigating judge, it is
possible on the one hand to challenge them and on the other hand to
seek compensation for the damage suffered.

Decisions relating to constant value management (disposal and sale,
restitution in exchange for payments, conservation in kind) are notified
to the dependents in whose hands the freezing was made, to persons who
according to the data of the file were manifested as injured by the act177

and, in case of freezing of immovable assets, to the mortgage creditors
(C.C.P., art. 28-octies and 61-sexies). These persons may appeal to the in-
dictments chamber within fifteen days of notification. This period is ex-
tended by fifteen days if the person resides outside the Kingdom. The
procedure is the same as for a “référé penal” (see point 2.1.7.). There is
no appeal in cassation possible. The petitioner may not address or file a
petition for the same purpose before the expiry of a period of three
months from the last decision on the same subject (C.C.P., art. 28-sexies
and 61-quater).

Decisions of the COSC to make available the frozen property to the
police are notified to the magistrate who authorized the sale of the prop-
erty (Law of 4 February 2018, art. 17). It is not intended that this decision
of the COSC be notified to other persons, however as this decision can
only concern the property for which a sale was authorized, a series of per-
sons (see above) have been notified of this sale decision. The drafting of
Article 17 of the Law of 4 February 2018 is problematic because it could
be interpreted as giving to the garnishee two recourses: a first against the
decision of sale and a second against the decision of making the frozen as-
set available to the police. One actor in the field states that the intention
of the legislator is to provide only one remedy (against the sale decision).

Decisions relative to destruction are notified by the public prosecu-
tor within eight days to the dependents from whom freezing was prac-
ticed and persons who appear entitled to assert rights over the property
to be destroyed (C.C.P., art. 28-novies). These persons may appeal to the
indictments chamber within fifteen days of notification. This period is
extended by fifteen days if the person resides outside the Kingdom. The
procedure is the same as for a “référé penal” (see point 2.1.7.). There is
no appeal in cassation possible.

177 Are concerned here third-parties who have made a “référé penal”, the third-parties
who have challenged the freezing in accordance with Royal Decree n° 260 of 24 March 1936,
and third-parties who have sent a letter to the competent magistrate (circular 9/2018, 9).
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The decision of the public prosecutor to allow the police or a scien-
tific institution to use for educational purposes the property to be de-
stroyed (C.C.P., art. 28-novies, § 9) cannot be as such challenged by
those to whom the destruction decision was notified. Besides, this deci-
sion of the public prosecutor of provision to the police is not notified to
these people.

These differences in the remedies available depending on the type
of decision taken in the context of the management of frozen property
are not justified by the legislator (were they intended by the latter?).

In addition to these different remedies to oppose the decisions
made in the management of seized property, there is the possibility to
claim compensation for damages related to these decisions.

In Belgium, since the cases Anca I and II, it is clearly recognized
that the State is liable for the mistakes made by judges in the perfor-
mance of their duties178. It is not the personal responsibility of the mag-
istrate that will be considered but the responsibility of the Belgian State
directly (on the basis of art. 1382 and 1383 of the Civil Code).

In the constant value management of frozen property, the magistrate
is guided by the desire to avoid a loss of value of the property frozen.
The magistrate has an obligation of means and not an obligation of result
(Doc., Ch., 2017-2018, n° 2732/1, 14)179. The Law of 4 February 2018
explicitly provides that conservation in kind (one of the possible deci-
sions in the context of constant-value management) is done “according
to the means available” (art. 3). It can nevertheless be considered that
the Law of 4 February 2018 provides for an obligation of result when it
requires the public prosecutor or the investigating judge to choose, in the
case of motor vehicles, boats and aircrafts, within three months of the
freezing between the sale and restitution in exchange for payments (art.
10). The absence of a decision within the prescribed period could con-
stitute a fault (without having to pass through the criterion of the diligent
and careful magistrate placed under the same conditions)180.

In the event of compulsory or optional management by the COSC,
the responsibility of the State could be engaged if the seized assets are
not managed “wisely and reasonably” and according to a “careful and
passive management” (Law of 4 February 2018, art. 8).

178 Cass., 19 December 1991, Pas., 1992, 316; Cass., 8 December 1994, Pas., 1994, 1063.
179 H. LURKIN, «La responsabilité du pouvoir judiciaire en matière de gestion de biens

saisis: obligation de moyen ou de résultat?», Revue de la Faculté de droit de l’Université de
Liège, 2, 2013, 286.

180 If the magistrate does not make their decision within this period, a reminder email
is sent by the COSC (circular COL 9/2018, 13).
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If the frozen property has been made available to the police and
must be returned to its rightful owner, it will be necessary to compensate
the potential loss (linked to the use) by compensation (Law of 4 Febru-
ary 2018, art. 17, § 7). Proof of this loss is facilitated by the obligation to
make a description of the condition and an estimate of the value of the
property before and after use (Law of 4 February 2018, art. 17, § 4).

If the property destroyed could have been put back into circulation
on a regular basis, and if the file ends with a dismissal, an acquittal or a
non-suit, then the rightful owner of the destroyed property can claim
damages. The amount of the indemnity corresponds to the value of the
property destroyed at the moment of the destruction (C.C.P., art. 28-
novies, § 8).

4.1.5. National practices on the management of frozen assets in a different
EU Member State

If the property to be frozen is abroad, the public prosecutor, the in-
vestigating judge or the competent criminal court shall transmit a certi-
fied copy of the freezing decision as well as the certificate to the compe-
tent authority of the executing State (Law of 5 August 2006, art. 3 and
18 and Annex 1). The assistance of the COSC may be requested by these
competent authorities (Law of 4 February 2018, art. 7 and 26). The com-
petent authority may request the transfer of the property only if the
freezing is provided for the purpose of establishing evidence. Where
freezing is provided for the purposes of confiscation, the frozen asset
must be maintained in the executing State.

The certificate listed in Annex 1 of the Law of 5 August 2006 does
not provide that the Belgian authority may ask the enforcement author-
ity for the various measures available under Belgian law (sale, restitution
in exchange for payments…). Quite logically, frozen property will be
managed as permitted by the law of the executing State. An actor in the
field considers it crucial that a maximum of national legislation allows
the sale of frozen goods.

In the event of the lifting of the freezing, the executing authority is
informed (Law of 5 August 2006, art. 18).

4.1.6. National practices on the management of frozen assets in execution
of a freezing order from a different EU Member State

The management (at constant value) of frozen property is provided
by the COSC (circular COL 4/2014, 9). The COSC is the “centralized
office” within the meaning of art. 10 of Directive 2014/42/EU of 3 April
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2014, and is therefore responsible for facilitating the application of the
Law of 5 August 2006 on the application of the principle mutual recog-
nition (Law of 4 February 2018, art. 5 and 7).

Article 15, § 3 of the Law of 5 August 2006 refers to the system set
up in domestic law by Article 61-sexies of C. i. cr. specifying that the in-
vestigating judge can therefore authorize the COSC to alienate the frozen
property or to return it for a sum of money.

The Law of 5 August 2006 has not been modified to take into ac-
count the third option now provided by Article 61-sexies of the C.C.P.,
namely conservation in kind. This is all the more surprising since the
commentary on the articles of the draft law that led to the Law of 4 Feb-
ruary 2018 specifies that the “proposed regulation is inspired by the con-
stant value management of property frozen on the basis of a freezing cer-
tificate [provided by] Article 15, § 3 of the Law of 5 August 2006”
(Doc., Ch., 2017-2018, n° 2732/1, 15). Prior to his decision, the investi-
gating judge must consult the competent authority of the issuing State.
The public prosecutor informs the issuing State of the decision taken by
the investigating judge (Law of 5 August 2006, art. 15, §§ 3 and 4).

Other measures provided by Belgian law (destruction, provision to
the police…) are not explicitly provided for by the Law of 5 August
2006. Nevertheless, it would seem logical that the Belgian law be applic-
able to the management of these frozen assets since it is the law of the
country of execution (lex fori).

The freezing decision is maintained until the lifting of the measure
following a “référé pénal” or until the lifting of the decision of the judi-
cial authority of the issuing State or until the final decision on confisca-
tion (Law of 5 August 2006, art. 16)181.

4.2. Freezing of third-parties’ assets

If property belonging to a third-party can be frozen, the management
of this property will be a priori similar to what has just been described.

181 The Law of February 4, 2018 (art. 10) provides that the management with constant
value is possible for assets frozen in Belgium on the basis of the Law of May 20, 1997, but
does not explicitly provide for assets frozen on the basis of the Law of 5 August 2006. There
is no doubt, however, that the legislator did not want to override the Law of 5 August 2006.
Thus, circular COL 9/2018 states that “this regulation is inspired by the European freeze cer-
tificate and is also valid for the constant value management of property seized in this context
“(14). The models provided for in Annex 5 of the circular COL 9/2018 remove the differ-
ences between the procedures provided for in Article 15 of the Law of 5 August 2006 and
Article 10 of the Law of 4 February 2018 (generalizing the procedure provided by the Law
of 4 February 2018). Thus, both in the framework of international cooperation and in the
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As an “aggrieved person”, the third-party may request the lifting of
the freezing (“référé pénal”) (C.C.P., art. 61-quater).

When a lifting decision is taken, it is important to know to whom the
frozen property must be returned. In principle, the restitution is made to
the person in whose hands the freezing has been made, unless otherwise
decided by the judge (Royal Decree n° 260 of 24 March 1936, art. 2). The
competent magistrate (public prosecutor, investigating judge, trial court)
must determine to whom the frozen item must be returned (Royal Decree
n° 260 of 24 March 1936, art. 2). When the judge does not rule on the
fate of a frozen item, the decision in this respect is a measure of execution
of judgments and decisions that the public prosecutor has the power and
the duty to order for the subsequent restitution of the property182.

If a third-party (or a creditor of the garnishee) claims to hold a right
to the frozen item and the magistrate has ordered the restitution to an-
other person, that third-party (or the creditor of the garnishee) may object
to the restitution before the civil judge (Royal Decree n° 260 of 24 March
1936, art. 3 to 5). The third-party must then seize the judge before the ex-
piry of the time limit set by the public prosecutor, which is of at least fif-
teen days. The decision on restitution will not be enforced until the deci-
sion of the civil judge is enforceable183. Royal Decree n° 260 of 24 March
1936 only concerns frozen items which have been deposited in the reg-
istry. For frozen items that have not been deposited in the registry, legal
doctrine suggests that a similar procedure for protecting the rights of
third-parties be followed184. The parliamentary proceedings of the Law of
4 February 2018 specify that the COSC must wait for the decision of the
civil judge in the dispute between the garnishee and the third-party or the
creditor before restituting the item (Doc., Ch., 2017- 2018, n° 2732/1,
30). The Law of 4 February 2018 is less explicit on this last point.

4-3. Confiscation

4.3.1. Competent authorities for the disposal of confiscated assets

The registrar of the court who pronounced the confiscation shall
transmit an extract of this judgment which has become res judicata to the

framework of the “European freeze”, it is planned to suspend the execution of the decision
on constant management for a period of three months to allow the requesting State to com-
municate these remarks (which is not provided for by the Law of 5 August 2006).

182 Cass., 6 October 2010, Pas., 2010, 2496, with conclusions by attorney general D.
VANDERMEERSCH.

183 Cass., 13 June 2001, Pas., 2001, 1120.
184 F. LUGENTZ, D. VANDERMEERSCH, op. cit., 193.
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receiver of the Department of Finance within three days (Royal Decree
of 28 December 1950, art. 121). The registrar must also inform the
COSC, but this legal obligation has not entered into force (Royal Decree
of 28 December 1950, art. 121).

Article 19 of the Law of 4 February 2018 does not explicitly provide
that confiscation orders must be notified to the COSC. This lack of clar-
ity may be a substantial problem. Thus, while the parliamentary pro-
ceedings specify that the public prosecutor must notify the COSC with-
out delay of the confiscation orders (Doc., Ch., 2017-2018, n° 2732/1,
23), annex 2 of circular COL 9/2018 considers that it is the registry of
the court’s role to make this notification by e-mail within five working
days of the conviction having become res judicata.

Prosecutions for the recovery of confiscated property are carried
out by the Department of Finance on behalf of the Public Prosecutor
and according to the indications of the COSC185 (C.C.P., art. 197-bis).
The public prosecutor considers the property benefits by judgment or
order, by confiscated items or by lots of similar property (Royal Decree
of 17 May 2018, art. 2).

To assess the feasibility of an effective execution of confiscation, the
COSC may conduct a solvency investigation of the sentenced person
(Law of 4 February 2018, art. 21). This survey seeks to collect information
allowing the Department of Finance to ensure the effective execution of a
confiscation order. It therefore seeks to “identify any type of property of
which the convicted person is the owner but which have not been frozen
[or identified] during the criminal investigation”186. When a financial in-
stitution or a company registered with the Crossroads Bank for Enter-
prises refuses to communicate information relating to the solvency of the
convicted person (list of bank accounts, bank safes, banking transactions,
identification of the holders and agents of the person sentenced) it risks a
criminal fine (Law of 4 February 2018, art. 21 and 22). As part of this sol-
vency investigation, the COSC may decide on a temporary freeze (a sort
of a posteriori freezing for a maximum of five working days) of the prop-
erty of the person concerned (Law of 4 February 2018, art. 22)187.

185 The COSC is the Asset Recovery Office for the purposes of Decision 2007/845/JHA.
It is a member of the European Union’s Asset Recovery Office Platform (ARO) and the
CARIN network (Camden Asset Recovery Interagency Network; Doc., Ch., 2017-2018, n°
2732/1, 34). It plays a key role in finding the assets of a convicted person abroad.

186 P. TILLIET, «Nouveautés en matière d’exécution des confiscations prononcées par le
juge pénal », in P. FRÉTEUR, P. TILLIET (eds.), Saisies et confiscations. Questions d’actualité,
Bruxelles: Larcier, 2011, 53.

187 Ibidem, 54.
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The public prosecutor may also perform or instruct the COSC to
carry out a criminal execution investigation in order to search, identify
and seize the assets on which confiscation may be executed (C.C.P., art.
464/1; Law of 4 February 2018, art. 24). Such an investigation is only
possible if the convicted person has been convicted of an offense pun-
ishable by a minimum term of imprisonment of one year and the amount
owed (we cumulate the amount of confiscation, criminal fines and court
costs) is of at least 10,000 euros (Royal Decree of 25 April 2014, art. 1).
The means of investigation are more extensive than in the case of sol-
vency investigation. Interrogations, searches, searches in a computer sys-
tem, deep searches, observations, use of indicators, wiretapping, etc., are
authorized in this case. A measure of deprivation of freedom is however
not allowed (C.C.P., art. 464/5). The frozen items in the framework of a
criminal execution investigation can be returned in exchange for pay-
ments fixed by the magistrate in charge of this investigation (C.C.P., art.
464/35). They can also be alienated (C.C.P., art. 464/37). The person ag-
grieved by a freezing can request the public prosecutor to lift this act of
execution. Since a final judgment has already been pronounced, the ap-
peal against the decision of the public prosecutor will be brought before
the judge of the enforcement of sentences (C.C.P., art. 464/36).

4.3.2. Modalities of disposal of confiscated assets

In the case of a prior freezing, the Department of Finance official
proceeds to the execution of frozen items in accordance with the in-
structions of the public prosecutor or the COSC (C.C.P., art. 197-bis).
When the decision of confiscation order is cast as res judicata, the earlier
frozen item becomes the property of the State.

In the absence of a prior freezing, the Department of Finance offi-
cial invites the convicted person “to voluntarily make themselves avail-
able within one month”188. Without prior freezing, a claim on the confis-
cated item is created, with the State as its beneficiary189.

4.3.3. Other possible destinations of confiscated assets

The judgment pronouncing a confiscation assigns, in principle, the
property of confiscated items to the State190. But in certain cases, the

188 Ibidem, 52. There is no legal basis for this delay. It comes from practice and seems
to be of sufficient duration.

189 A. MASSET, «Confiscation en matière pénale», in Postal Mémorialis, C 302/17.
190 Cass., 4 April 2008, Pas., 2008, 814.
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confiscated items are returned or attributed to the civil party (P.C., art.
43-bis, § 3 and art. 44).

When confiscated items belong to the civil party, they are returned
to them (P.C., art. 43-bis). The confiscation then has “the character of a
civil compensation of the damage resulting from the offense”191. For
those items to be returned to the civil party, they must be owned by the
latter, whether they were found in kind in the patrimony of the con-
demned and were confiscated192. The civil party is preferred over the
creditors (non-mortgage) of the convicted person193.

These confiscated items are attributed to the civil party if these
goods constitute property or values substituted by the condemned to
things belonging to the civil party or a sum of money which is equivalent
to them (P.C., art. 43-bis). On the other hand, confiscated items that do
not belong to the civil party cannot be attributed to them194. Confiscation
is a prerequisite for the assignment of property to the civil party195.

The circular COL 9/2018 specifies that Article 32 of the Law of 4
February 2018 is applicable here and that public debts can therefore be
compensated before restitution or attribution (p. 25).

If restitution or attribution of confiscated property does not allow
for full compensation, the victim may request compensatory compensa-
tion on the basis of Article 1382 of the Civil Code.

For the situation of third-parties who did not bring civil action, see
below point 4.4.

4.3.4. National practices on the disposal of confiscated assets in a different
EU Member State

If the confiscated items are abroad, the public prosecutor transmits
a certified copy of the confiscation order and the translated certificate to
the competent authority of the State (Law of 5 August 2006, art. 3 and
39 and Annex 3). The Minister of Justice and the COSC receive a copy
of these documents (C.C.P., art. 197-bis, § 3). The public prosecutor may
request the COSC to assist them or to undertake these steps themselves
with the executing State (C.C.P., art. 197-bis, § 3; Law of 4 February

191 F. KUTY, «Les droits de l’État, de la victime de l’infraction et des tiers sur les avan-
tages patrimoniaux confisqués sur la base de l’Article 43-bis du Code pénal», in F. DERUYCK,
M. ROZIE (eds.), Liber Amicorum Alain De Nauw. Het strafrecht bedreven, Brugge: Die Keure,
2011, 531; Cass., 9 May 2007, Pas., 2007, 882.

192 Ibidem, 531 and 532.
193 Civ. Brussels, 29 November 2004, J.L.M.B., 2005, 835.
194 Cass., 18 April 2006, Pas., 2006, 857.
195 Cass., 9 May 2007, Pas., 2007, 883.
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2018, art. 7 and 26). Article 39 of the Law of 5 August 2006 determines
to which state(s) the certificate must be transmitted (criteria of the place
of income, the registered seat of the legal person, the place where the
property is found…).

The transmission of a confiscation order to a executing State does
not restrict the right of the Belgian’s authorities to execute the confisca-
tion themselves (Law of 5 August 2006, art. 39, § 5). The executing State
must be informed by the public prosecutor of this execution (Law of 5
August 2006, art. 40).

4.3.5. National practices on the management of confiscated assets in execu-
tion of a confiscation order from a different EU Member State

The destination of the confiscated items is determined by the public
prosecutor (and not by the criminal court) according to the rules set out
in Article 38 of the Law of 5 August 2006:

– sums of less than EUR 10,000 are paid to the (Belgian) State Trea-
sury;

– sums of money equal to or greater than EUR 10,000 are divided
equally between the (Belgian) State Treasury and the issuing State;

– for goods that are not an amount of money, the public prosecutor
decides to transfer them to the issuing State (circular COL 4/2014, 30)
indicates that this situation is exceptional) or to sell them, the proceeds
of the sale being distributed as indicated above. If neither of these two
hypotheses is possible, the property will be disposed of in accordance
with Belgian law (e.g. destruction of drugs or weapons).

Cultural objects belonging to the Belgian cultural heritage may not
be sold or returned.

Such rules relating to the destination of confiscated items are highly
problematic in that they do not take into account the interests of victims
and bona fide third-parties196. The fate of the Belgian victim in domestic
law is more favorable (P.C., art. 43-bis, par 3). Fortunately, it is envisaged
that the Minister of Justice may derogate to these rules with the agree-
ment of the issuing State (Law of 5 August 2006, art. 38, § 3). In addi-
tion, international agreements (e.g. C.B.I.F.T., art. 25.2) may provide for
other distribution keys that are more favorable to the issuing State, to
victims and to bona fide third-parties197.

The execution of confiscation is terminated if the issuing State with-
drew its application (Law of 5 August 2006, art. 36) and in case of

196 F. LUGENTZ, D. VANDERMEERSCH, op. cit., 280.
197 Ibidem, 264.
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amnesty or pardon granted by Belgium (Law of 5 August 2006, art. 37).
These last hypotheses are surprising since it is a foreign conviction.

4.4. Third-Party Confiscation

In some cases (see point 1.1.), property may be confiscated even if
the convicted person is not the owner. We have seen that confiscation
implies in principle a transfer of ownership to the State or to the civil
party. However, it is stipulated that the sentence of confiscation cannot
prejudice the rights of third-parties over confiscated items (P.C., art. 43-
bis, par 4)198. This absence of prejudices for third-parties is related to the
principle of the individual nature of penalties, which also applies to an-
cillary penalties199. The rights of bona fide third-parties must be privi-
leged in relation to the rights of the State200.

Third-parties may claim their rights either during the judgment
phase, since they will be informed of the setting of the hearing before the
criminal court (Preliminary Title of the Code of Criminal Procedure, art.
5-ter), or after the judgment (Royal Decree of 9 August 1991).

If one is still in the judgment phase, the third-party by virtue of their
lawful possession is informed of the case setting by the prosecution ser-
vices and may indicate their intention to intervene (Preliminary Title of
the Code of Criminal Procedure, art. 5-ter; Judicial Code, art. 812). To
speak of “lawful possession” within the meaning of Article 5-ter, it is
necessary that this third-party has not committed any offense and that
they have no knowledge of the unlawful origin of the property201. A non
bona fide third-party will not prevent the pronouncement of confiscation
in favor of the State.

If a judgment providing for confiscation in accordance with Article
43-bis of the P.C. has already been pronounced, it cannot be executed
before the expiry of a period of ninety days from the day when the sen-
tence will become res judicata (Royal Decree of 9 August 1991, art. 1).
Once the decision has become final, the Registrar of the Tribunal shall,
within thirty days, notify third-parties who claim to have a claim against
an item and who have opposed the return of the item in accordance with

198 F. DISCEPOLI, «Réflexions en matière de saisies et de confiscations à la suite de l’ar-
rêt de la Cour constitutionnelle du 3 avril 2014», Pli juridique, 32, 2015, 20.

199 C.C., 3 April 2004, n° 65/2014; D. BERNARD, C. GUILLAIN, B. DEJEMEPPE, «La con-
fiscation pénale: une peine finalement pas si accessoire», in C. GUILLAIN, P. JADOUL, J.-F. GER-
MAIN (eds.), Questions spéciales en droit pénal, Bruxelles: Larcier, 2011, 5.

200 F. KUTY, op. cit., 558.
201 Cass., 12 December 1921, Pas., 1922, 98.
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Article 3 of Royal Decree n° 260 of 24 March 1936 and all other persons
indicated to it by the Public Prosecutor as being entitled to claim rights
in confiscated property. Third-parties must then apply to the civil court
within ninety days from the day on which the judgment becomes res ju-
dicata (Royal Decree of 9 August 1991, art. 3). The decision on confisca-
tion will not be enforced until the decision of the civil judge202 has be-
come res judicata (Royal Decree of 9 August 1991, art. 4). This protec-
tion of third-parties provided for in Article 43-bis of the P.C. does not
apply to confiscation related to money laundering (P.C., art. 505)203.

It is not enough for the third-party to show that they have a real
right to the item, but also to distinguish between the non-bona fide and
bona fide third-party204. If the third-party knew or ought to know the
origin of the property, they cannot claim the restitution of the property.
They could even be prosecuted for money laundering or receiving. The
good faith of the third-party “is attested if the third-party can trust the
regularity of the nature and origin of the goods”205. The bona fide third-
party believes that “the person whose property they hold is the latter’s
owner. (…) This belief must be reasonable and seriously founded”206.
The legal doctrine stipulates that it is very rare for a third-party to suc-
ceed in successfully claiming its rights over an item that is liable to con-
fiscation207. Some authors believe that a distinction should be made be-
tween a bona fide third-party who “upon acquiring property benefit,
provided or offered compensation (…) and those who received the prop-
erty free of charge or without genuine compensation”208. In the first case,
the third-party must remain in possession of the pecuniary benefit and
the confiscation (per equivalent) will relate to the property and securities
which have been substituted for them (P.C., art. 42, 3°). In the second
case, the bona fide third-party can no longer ignore the criminal origin of
the property and “any transaction that (they) would perform (…) would
be considered money laundering”209. They therefore become bad faith
third-party, and cannot claim possession of the item.

202 Cass. 22 September 1998, Pas., 1998, 971.
203 O. KLEES, «La bonne foi du légitime propriétaire d’une chose confisquée par le juge

pénal», in F. DERUYCK, M. ROZIE (eds.), Liber Amicorum Alain De Nauw. Het strafrecht
bedreven, Brugge: Die Keure, 2011, 501.

204 Cass., 4 March 2014, Pas., 2014, 580; F. LUGENTZ, D. VANDERMEERSCH, op. cit., 93.
205 Cass, 4 March 2014, Pas., 2014, 582.
206 O. KLEES, op. cit., 517.
207 Ibidem, 503.
208 F. LUGENTZ, D. VANDERMEERSCH, op. cit., 95.
209 Ibidem, 95.
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There may be a conflict of interest between the victim and the bona
fide third-party. The victim, deprived of possession of the property of
which they are the owner, is protected by Articles 43-bis, § 3 and art. 44
of the P.C., while the bona fide third-party who acquired possession is
protected by Article 43-bis, al. 4 of the P.C. The legitimate possession of
the bona fide third-party takes precedence over the right of the victim
dispossessed by the offense210. The victim will obviously be able to de-
mand compensation for the damage caused to the perpetrator of the of-
fense on the basis of Article 1382 of the Civil Code. However, in the
event of loss or theft, the victim may claim the movable property stolen
or lost for a duration of three years (C. civ, art. 2279, § 2). In this case,
the victim will have to reimburse the bona fide third-party owner the
price that this movable property cost them (C. civ., art. 2280). The victim
will then be able to claim compensation from the offender, on the basis
of Article 1382 of the Civil Code, for the price that they had to pay in
order to recover their possession211.

Finally, the criminal execution investigation may concern the prop-
erty of the convicted person but also that of non bona fide third-parties.
Non bona fide third-parties are defined as third-parties who conspire
knowingly and voluntarily with the convicted person in order to exempt
the latter’s assets from the execution of the enforceable sentences
(C.C.P., art 464/1). The magistrate in charge of the criminal execution in-
vestigation can freeze the goods of a third-party if there are serious and
concrete indications that the convict transferred the goods to the third-
party (even before the sentence is passed res judicata), in order to avoid
the recovery of confiscation, and that the third-party knew or ought to
have known that the property had been assigned to them in order to
avoid confiscation (C.C.P., art. 464 /30).

Conclusion

The Court of Audit considers that “the execution of confiscation is
entrusted to numerous, highly decentralized actors who report to inde-
pendent hierarchical authorities”. This creates a certain “confusion of
roles” and the inability of the COSC to “fully exercise its coordination
role”212. The Court of Audit also notes shortcomings at different points

210 Cass., 11 January 2005, Pas., 2005, 58.
211 Cass., 31 October 2003, Pas., 2003, 1744; F. KUTY, op. cit., 560.
212 COUR DES COMPTES, L’exécution des peines patrimoniales. Les amendes pénales et les

confiscations spéciales, Bruxelles: 2007, 47 and 51.
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in the process: the registries do not transmit the decisions perfectly to the
(competent) actors of the Department of Finance, the COSC does not
receive all the decisions carrying out confiscations; the actors responsible
for the Department of Finance are not always able to execute the confis-
cations because the judgments do not always make it possible to clearly
identify the confiscated items; no actor is able to verify whether a confis-
cation has been executed213.

These difficulties are reflected in a lack of quantitative data: “There
is no reliable and complete information on the total number of sentences
of confiscation of patrimonial assets pronounced for the benefit of the
State, nor on the confiscated items entered into possession of the
State”214. These difficulties are translated into a certain number of risks:
“that confiscated items do not enter the State’s heritage late or late; that
confiscated items be diverted”215.

Ten years after this audit, some things have not improved (there are
still no reliable statistics available) but the current situation is however
better overall. The new Law of 4 February 2018 is certainly more suit-
able than the previous legislation, and there has been progress in the im-
plementation of a new computerized database of statistics216.

5. Final conclusions

Several elements can be highlighted to conclude this national report.
In regards to substantive aspects, Belgian legislation on freezing and

confiscation is very complex, in particular due to the many recent legal
changes in Belgium. These legal changes have been imposed by Euro-
pean obligations and the case law of the Belgian Constitutional Court.
The classification established by the Belgian law about confiscation (arti-
cle 43 of the Penal Code) and freezing (art. 35 of the Code of Criminal
Procedure) mobilizes concepts (“object of the offence”, “instruments of
the offence”, “proceeds of the offence”, “profits derived from or gener-
ated by the offence”) which do not cover those traditionally used by in-

213 Ibidem, 54.
214 Ibidem, 5 and 59.
215 Ibidem, 70.
216 This database is built to also collect goods frozen in Belgium by foreign authorities, as

well as goods confiscated in Belgium by foreign judges (Doc., Ch., 2017-2018, n° 2732/1, 21).
217 It is important to be very careful in the terminology used because the notion of

“proceeds of a criminal offence” used in international and European texts corresponds to the
notion of “profits derived from or generated by the offence” in Belgian law (and not to the
notion of “proceeds of a criminal offence”: F. LUGENTZ, D. VANDERMEERSCH, op. cit., 211).
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ternational provisions, and by European law (“proceeds of a criminal of-
fence”, “instrumentalities of a criminal offence”; Directive 2014/42/EU
and Regulation (EU) 2018/1805)217. Some confiscations are mandatory
and others are optional (freezing is always optional) and no convincing
logic can be easily found. The question of third-party freezing or confis-
cation is neither explicitly nor systematically regulated by the legislator,
which creates legal uncertainty. Extended freezing or confiscation exists
but is rarely applied. The non-based confiscation, in the restricted sense
of Directive 2014/42/EU (art. 4, § 2), is provided for Belgian law. An am-
bitious reform of the Penal Code is in progress in Belgium218. If this pro-
ject is successful, the criminal confiscation will be mandatory (but with
guaranties against an unreasonably harsh penalty) and the “extended”
confiscation will be abolished (with a potential problem of compliance
with European legislation)219.

In regards to procedural aspects, Belgian law provides a number of
guarantees for persons involved in the freezing or confiscation. So, the
law allows the suspect and any person aggrieved by a freezing to ask the
lifting of freezing. This procedure, so-called “référé penal”, is very help-
ful for the protection of the rights of third parties. Confiscation, sanc-
tioning an offense, may only be ordered, by a court of law, in the case of
guilt and conviction of the accused to a principal sentence. As a penalty,
confiscation must respect several fundamental rules relating to the rights
of individuals. It must respect the principle of legality, be pronounced in-
dividually and be motivated. It cannot be retroactive and is subject to
prescription. It cannot prejudice the rights of the victim. Furthermore, a
confiscation order can be appealed.

In regards to mutual recognition aspects, the question of freezing
for confiscation and the question of confiscation between Member States
of the European Union are governed by the Law of 5 August 2006. This
Law is rarely applied and is considered too complicated by practitioners.
In addition, this law provides for numerous and sometimes mandatory
assumptions of refusal of execution of the freezing or confiscation deci-
sions. The implementation of Framework Decision 2003/577/JHA and
Framework Decision 2006/783/JHA are thus subject to criticism.

218 COMMISSION DE RÉFORME DU DROIT PÉNAL, op. cit.
219 The authors of the draft new Belgian Penal Code no longer retain extended confis-

cation for three reasons: it does not respect the principle of the presumption of innocence;
this mechanism is very complicated and rarely applied in practice and its disappearance is
compensated by the creation of a new penalty: the pecuniary penalty fixed according to the
expected or obtained profit from the offence (J. ROZIE et D. VANDERMEERSCH, op. cit., 139).
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In regards to management and disposal aspects, Belgium has, as
provided for the Directive 2014/42/EU, an Asset Management Office.
Indeed, the COSC must play this role of centralizing management. How-
ever, this centralization is not easy as the number of different actors in-
volved in this stage of management is so large (the public prosecutor, the
Ministry of Finance, the police, the Registrar of the Tribunal, the notary,
the private administrator). To avoid a deterioration of the seized prop-
erty and disproportionate conservation costs, Belgian law gives priority
to sales, generally public auctions. A website under the responsibility of
the Ministry of Finance centralizes these sales. Even if the re-uses of the
assets are not very frequent, Belgian law allows them to take place rela-
tively early in the procedure. Indeed, these re-uses may concern frozen
assets (it is therefore not necessary to wait for a confiscation order). On
the other hand, these re-uses are “institutional” re-uses, and not “social”
re-uses, because the main beneficiary is the police. In the face of a deci-
sion concerning the management of the frozen property, it is generally
possible on the one hand to challenge them and on the other hand to
seek compensation for the damage suffered (the latter possibility is rare
in practice and the chances of success are low). The execution of the
confiscation decisions is complicated in practice by communication
problems between the multitude of actors involved. However, in the leg-
islation there are tools to ensure the feasibility of enforcing confiscation:
the solvency investigation (Law of 4 February 2018, art. 21) and the
criminal execution investigation (Code of Criminal Procedure, art.
464/1; Law of 4 February 2018, art. 24).
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0. Introduction

0.1. Developments in the normative framework and state of transposition
of EU instruments

The legal regime for confiscation is laid down in article 131-21 of
the Criminal Code2. A single3 text whose deep4 modernization has been
achieved through international instruments, particularly European ones.
Act No. 2004-204 of 9 March 2004 adapting the justice system to changes
in crime5 is the first to have shown the way. Other texts followed: Act No.
2007-297 of 5 March 2007 on the prevention of delinquency6 and, above
all, Act No. 2010-768 of 9 July 2010 on facilitating seizure and confiscation
in criminal matters7, which, by creating the new category of special
seizures, gives the confiscation measure a new place and scope within
French criminal policy and procedure8. This text recasts the rules applic-
able to seizures, creates an Agency for the Management and Recovery of
Seized and Confiscated Assets (hereinafter AGRASC)9, and strengthens
criminal cooperation mechanisms for the seizure and confiscation of as-
sets10. Then comes Act No. 2012-409 of 27 March 2012 on the execution

1 Part 0 written by Olivier Cahn and Juliette Tricot, Part 1 by Iryna Grebenyuk, Part 2
by Olivier Cahn and Marie Nicolas, Part 3 by Juliette Tricot, Part 4 by Nicolas Jeanne.

2 Hereinafter CC.
3 Subject, of course, to the texts on procedure, cooperation and management of confis-

cated assets to be presented in Parts 2, 3 and 4.
4 To measure it, it is sufficient to compare the versions of the text since the entry into

force of the new Criminal Code in 1994 with the version in force today (unchanged since
2013): see for the 1994 version: https://www.legifrance.gouv.fr/affichCodeArticle.do;jses-
sionid=B202B7EFECC1F1FF48E6C049645C7871.tplgfr33s_1?idArticle=LEGIA-
RTI000006417274&cidTexte=LEGITEXT000006070719&categorieLien=id&dateTexte=
20030612; for the current version, infra, part. 1.

5 Loi n° 2004-204 du 9 mars 2004 portant adaptation de la justice aux évolutions de la
criminalité.

6 Loi n° 2007-297 du 5 mars 2007 relative à la prévention de la délinquance.
7 Loi n° 2010-768, 9 juillet 2010 visant à faciliter la saisie et la confiscation en matière

pénale.
8 Infra, Part 2.
9 Infra, Part 4.
10 Infra, Part 3.
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of sentences11, which (in particular) separates value confiscation from the
absence of prior seizure or the impossibility of representing the confis-
cated asset and thus gives it a general scope, and Act No. 2013-1117 of 6
December 2013 on the fight against tax fraud and serious economic and fi-
nancial crime12, which (in particular) specifies in turn the conditions for
value confiscation and the missions of the AGRASC. Most recently, Act
No. 2016-731 of 3 June 2016 on strengthening the fight against organized
crime, terrorism and their financing and improving the efficiency and guar-
antees of criminal procedure13 further supplemented and amended the
overall system.

These reforms have broadened the scope of the confiscation penalty
and, above all, have considerably facilitated its imposition, especially
since, as mentioned above, the amendments made to the legal regime on
confiscation have been supplemented by a thorough reform of the rules
governing criminal seizures14.

The developments very briefly presented at the moment15 have been
largely (if not exclusively) driven by the European Union. This is why the
chronology, pace and purpose of successive reforms reflect the sinuous
path of European freezing and confiscation law, its successive limits and
inconsistencies. Thus, the effects of the choice, initially, to favour mutual
recognition to the detriment of harmonisation16, linked to the context of
the first half of the 2000s, which was very favourable to mutual recogni-
tion because of the success of the EAW and rather hostile to harmonisa-
tion, were manifest in French law, to such an extent that the French Sen-
ate was able to highlight before the adoption of the great 2010 law, the
discrepancy – without justification – between the cooperation system ap-
plicable in France (more permissive) and the “internal” system (much
more limited). But it also explains why the transposition of European
texts operates sometimes ex post (following and in view of the European
instrument) but sometimes ex ante (in advance).

Therefore, without going into unnecessary detail (some texts trans-
posing both ex post and ex ante), it is possible to present in this way the

11 Loi n° 2012-409 du 27 mars 2012 de programmation relative à l’exécution des peines.
12 Loi n° 2013-1117 du 6 décembre 2013 relative à la lutte contre la fraude fiscale et la

grande délinquance économique et financière.
13 Loi n° 2016-731 du 3 juin 2016 renforçant la lutte contre le crime organisé, le terror-

isme et leur financement et améliorant l’efficacité et les garanties de la procédure pénale.
14 Infra, part 2.
15 Described in more detail below.
16 In this sense, J. Lelieur, “Le dispositif juridique de l’Union européenne pour la

captation des avoirs criminels”, AJ Pénal, 2015, 232.
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state and process of transposition of the European instruments constitut-
ing the Union’s policy on confiscation (and freezing).

For example, the Council Framework Decision 2003/577/JHA of 22
July 2003 on the execution in the European Union of orders freezing prop-
erty or evidence was transposed by Law 2005-750 of 4 July 2005 on vari-
ous provisions for adapting to Community law in the field of justice17 by
means of Articles 695-9-1 to 695-9-30 of the CCP18.

Council Framework Decision 2005/212/JHA of 24 February 2005 on
confiscation of crime-related proceeds, instrumentalities and property was
transposed by Act No. 2007-297 of 5 March 2007 on the prevention of
crime through a substantial revision of article 131-21 CC.

Council Framework Decision No 2006/783/JHA of 6 October 2006
on the application of the principle of mutual recognition to confiscation or-
ders was transposed by Law 2010-768 on facilitating seizure and confisca-
tion in criminal matters through Articles 713 to 713-141 CCP19.

The Decision 2007/845/JHA of 6 December 2007 concerning cooper-
ation between Asset Recovery Offices of the Member States in the field of
tracing and identification of proceeds from, or other property related to,
crime has been implemented through the creation of the Criminal Assets
Identification Platform, PIAC, which is responsible for the identification
of sources of illicit enrichment and the very nature of such wealth, and
the AGRASC, which is entrusted with the operational management of
seized property (by the judicial authority).

Finally, Directive 2014/42 was partially transposed by Act No. 2016-
731 of 3 June 2016 on strengthening the fight against organized crime, ter-
rorism and their financing and improving the efficiency and guarantees of
criminal proceedings (Art. 84) and Decree No. 2016-1455 of 28 October
2016 on strengthening guarantees of criminal procedure and the enforce-
ment of sentences in the field of terrorism.

0.2. General features of the French “model”

To outline the general features of the “model” adopted by the
French legislator, it is necessary to distinguish the nature of the confisca-
tion measure, on the one hand, and its types or forms, on the other20.

17 Loi 2005-750 du 4 juillet 2005 portant diverses dispositions d’adaptation au droit
communautaire dans le domaine de la justice.

18 Infra, part 3.
19 Infra, part 2.
20 For a very clear and exhaustive presentation of the French legal regime on confisca-

tion and seizures (excluding international and cooperation aspects), see Lionel Ascensi’s recent
and highly valuable book: Droit et pratique des saisies et confiscations pénales, Dalloz, 2019.
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With regard to the nature (in the sense of disciplinary affiliation), it
is the choice of a unitary model that prevails, since confiscation measures
are all (whatever their type/form) of a criminal nature (stricto sensu) and
are therefore governed by the Criminal Code and the Code of Criminal
Procedure.

However, one major exception should be mentioned that concerns
customs confiscation21. The confiscation measure has its own, not strictly
criminal, nature in this context. This is a sanction as in criminal law
(which, as in criminal law, may be preceded by other measures22 to se-
cure its future enforcement). But it is said to be of a fiscal or mixed na-
ture, insofar as this sanction has both a repressive (punitive) and com-
pensatory character.

On the other hand, the typology of confiscation measures is partic-
ularly diversified. It does not exactly match the tripartite classification of
the Directive and the draft Regulation (criminal confiscation, extended
confiscation and confiscation without prior conviction) and is based on
considerations relating to the nomenclature of criminal sanctions as well
as the scope (or purpose) of confiscation.

Thus, with regard to the nomenclature of criminal sanctions, confis-
cation is primarily a penalty. However, it may present itself as a security
measure (mesure de sûreté) in a number of cases23.

Thereafter, it may be imposed as an additional, alternative or princi-
pal penalty. In principle, it is an additional penalty. It may be enforced as
a primary penalty either as a substitute to imprisonment4 or as a substi-
tute to another additional penalty25.

Finally, two classifications, used in doctrine, make it possible to ap-

21 As provided for in the Customs Code for the sanction of criminal customs offences.
22 E.g. the consignment and seizure measures provided for by the Customs Code and

implemented in accordance with it by customs officers.
23 Of which only mention will be made. This report, whose main aim is to compare

French law with current and future EU law, focuses on confiscation as a penalty. See Art.
131-21, par. 7 CC.

24 In the following cases: “confiscation of one or more vehicles belonging to the con-
victed person; confiscation of one or more weapons belonging to the convicted person or
which are freely available to him; confiscation of the thing which was used in or was intended
for the commission of the offence, or of the thing which is the product of it, except for a
press misdemeanour” (article 131-6 4°, 7°, 10° CC).

25 “Where a misdemeanor is punishable by one or more of the additional penalties enu-
merated under article 131-10 [such as prohibition, confiscation, incapacity or withdrawal of
a right, an obligation to seek treatment or a duty to act, the impounding or confiscation of a
thing, the confiscation of an animal, the compulsory closure of an establishment, the posting
a public notice of the decision or the dissemination the decision in the press, or its commu-
nication to the public by any means of electronic communication], the court may decide to
impose as a main sentence one or more of the additional penalties” (article 131-11 CC).
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proach the central question of the link between the offence and the ob-
ject of confiscation.

Indeed, French law traditionally distinguishes between general con-
fiscation, successively “maintained, abolished or restored”26 and special
confiscations.

The first, “an eclipse institution [which] disappears during periods
of calm and is reborn in times of turmoil”27, consists of the State’s con-
trol over the condemned person’s property (all his/her assets)28.

The second ones concern a specific asset29.
But, in particular because of the recent developments mentioned

above, which have transformed the conception and uses of confiscation,
a second typology tends to emerge, distinguishing seizure in personam
from seizure in rem30. Thus, according to this classification, a distinction
should be made between real confiscations, i.e. confiscations directly re-
lated to the commission of an offence, on the one hand, and personal
confiscations which, without such a link, are only related to the con-
victed person, on the other hand.

This distinction would explain why the latter not only require the
characterization of the official or hidden right of ownership of the con-
victed person but are also governed by the principle of personality (and
proportionality) of penalties, while the former would be autonomous
measures, “distinct from the notion of personal punishment”31 without
falling into the category of security measures.

These general and contextual considerations being recalled, it is ap-
propriate to present the French law on confiscation, in its substantial di-
mension first (1), then the French law of confiscation and freezing in its
procedural dimension (2) before examining the French system for the
mutual recognition of freezing and confiscation orders (3), and finally
the management of seized and confiscated property (4).

26 A. BEZIZ-AYACHE, “Confiscation”, Rép. Dalloz (2017), n° 5.
7 J. PRADEL, Droit pénal général, Cujas, 2014, cited by A. BEZIZ-AYACHE, “Confiscation”,

Répertoire Dalloz, 2017, n° 5.
28 Art. 131-21, par. 6 CC: “Lorsque la loi qui réprime le crime ou le délit le prévoit, la

confiscation peut aussi porter sur tout ou partie des biens appartenant au condamné ou, sous
réserve des droits du propriétaire de bonne foi, dont il a la libre disposition, quelle qu’en soit la
nature, meubles ou immeubles, divis ou indivis” (“Where the law punishing the felony or mis-
demeanour so provides, confiscation may also cover all or part of the property belonging to
the convicted person or, subject to the rights of the owner in good faith, of which he has free
disposal, whatever its nature, movable or immovable, divided or undivided”).

29 Art 131-21 (par. 2, 3, 4, 5, 8) CC, infra.
30 See for instance, G. COTELLE, “Consécration implicite de la procédure de confisca-

tion sans condamnation préalable”, AJ Pénal, 2016, 463.
31 Ibid.
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1. Aspects on substantive criminal law on confiscation

1.1. Criminal confiscation

Definition. Confiscation is a penalty provided for in the Criminal
Code, which applies to property whose ownership will be permanently
transferred32 to the State. Its purpose is to punish the commission of a
criminal offence committed by a natural or legal person33. It can only be
pronounced by a court decision against a person convicted of the alleged
offences.

It is because it is subject to the assessment of a judge whose status
guarantees his or her independence and impartiality that the sentence
has been declared in accordance with the Constitution34.

Article 131-21, in particular paragraphs 3 and 4, therefore envisages
confiscation within the meaning of the Directive and the Regulation by
distinguishing between several types of confiscation according to the
penalty incurred and the link between the property and the offence
(infra).

This general framework is superimposed on specific frameworks
that it can, depending on the case, supplement or “compensate”.

Indeed, special legal regimes and this general framework on confisca-
tions coexist under French law, which may lead to some kind of fragmen-
tation. But the general regime does often supplant a specific confiscation
(in order to punish effectively).

More than that, the judge is allowed to mention several legal bases of
confiscation in his rulings35.

Special legal regimes36 are for instance provided as regards theft (con-
fiscation of the thing which was used or intended for the commission of
the offence, or of the thing which is the product of it, with the exception
of articles subject to restitution, Art. 311-14, 4° CC); felonies and misde-
meanors against the nation, the State and public peace (Art. , 3°, 431-7 3°,
431-11, 3°, 431-21 CC; procuring (Art. 225-22, 3°, 224-24, 1° CC); cor-
ruption (Art 433-23 CC); counterfeiting or forging of coins or banknotes
(Art. 442-13 CC); forgery of securities issued by public authorities (Art.
443-6 CC).

32 If necessary, with a view to its destruction, which constitutes a means of enforcing
the penalty of confiscation.

33 See Art. 131-39, 8° CC.
34 Cons. const., 26th Nov. 2010, no. 2010-66 QPC: Official Journal, 27th Nov. 2010,

21117.
35 Cass. Crim., 22nd Feb. 2017, n° 16-83.257.
36 Art. 131-21 par. 4 CC, on general confiscation mentions the confiscation if provided

by a special law or regulation.

171FRANCE



Conditions relating to persons. The penalty is applicable to natural
and legal persons.

As for the former, adults – including protected adults – are liable, as
are minors aged 13 to 18. Confiscation is also part of the educational
sanctions that may be imposed on minors between the ages of 10 and
1337.

As for legal persons, they also incur this penalty, the pronouncement
of which follows the same regime (that of articles 131-21) as that applic-
able to natural persons, subject to the hypothesis of general confiscation
(infra, extended confiscation): this penalty is only possible in matters of
crimes against humanity (Art. 213-3 CC), certain offences of procuring
(Art. 225-25 CC) or terrorist acts (Art. 422-6 CC).

Conditions relating to the penalty incurred. Most penal texts provide
for the possible imposition of the penalty of confiscation, which may
thus be imposed on a particular property according to the punitive in-
terest it entails. Beyond this casuistic nature of the texts, there is a gen-
eral framework which is that of Article 131-21 of the Criminal Code.

This provision applies to all offences, except press offences38. It is
sufficient to incur a prison sentence of more than one year, which makes
it possible to fill the many gaps in the special texts.

Below the one-year imprisonment threshold, confiscation is only in-
curred if there is a law providing for it, whether it is a misdemeanour or
a petty offence and whether the offence is provided for in the Criminal
Code or another code or penal legal or regulatory body.

Conditions relating to the link between the property and the offence.
Article 131-21 of the Criminal Code provides that property may be con-
fiscated because it is related to the offence it punishes. It deprives the of-
fender of what allowed him/her to act or the profits he/she was able to
make from his/her action.

But there are also some cases in which the link in question is presu-
med.

Finally, there are some of the most serious qualifications for which it
is not necessary to establish a real or presumed link between the property
and the offence. The mere fact of being found guilty is sufficient to autho-

37 In this case, “any object detained or belonging to the minor that was used to commit
the offence or that was the proceeds thereof” may be confiscated, see Ordinance No. 45-174
of 2 February 1945 on juvenile delinquents, art. 15-1, 1.

38 See below.
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rize the imposition of this sanction, the penalty being applicable to any
property of the convicted person, regardless of its lawfulness, unlawfulness
or presumed lawfulness. The latter two cases will be considered as part of
the extended confiscation (infra, 1.2).

The link with the offence is conceived more or less closely, based on
the following typology, ranging from the closest to the most distended
links.

The first category covered by article 131-21, paragraph 2, of the
Criminal Code is property used to commit the offence (this category
does not require special clarification) and property intended to commit
the offence (category that allows confiscation to be applied to an at-
tempt); it corresponds to the category of instruments of the offence.

Then, in paragraph 3 of the same article, the legislator refers to
property that is on the one hand the subject-matter of the offence and on
the other hand, the proceeds of the offence. These two categories require
further clarification.

As for the subject matter of the offence, the legislator does not pro-
vide for any definition. The doctrine considers that it covers the result
obtained or sought by the offender39.

As far as the proceeds are concerned, it makes it possible to cover
all the assets acquired or created by the commission of the facts40. The
judge may order the total confiscation of the property without having to
explain its proportionality. Anything that is the proceeds of the offence is
subject to confiscation. These proceeds can be direct or indirect. In the
first case, all the assets obtained, whatever their nature, are concerned.
Proof that the funds have been obtained from an illegal activity is suffi-
cient to justify their confiscation without the need to make an accurate
statement of the sums involved if the person concerned does not provide
proof of the share corresponding to other sources of income. However, a
demonstration is required41. The connection between the offence and
what the offender has gained from it must be established42. In the second
case (indirect proceeds) “all forms of enrichment likely to be linked to

39 E. CAMOUS, “Confiscation”, Jurisclasseur Pénal Code (Art. 131-21 et 131-21-1, Fasc.
20), 2017, n° 28.

40 A. MIHMAN, “La confiscation des profits illicites”, Gazette du Palais, 11-13 May 2014,
n° 133.

41 See recently the reminder of this requirement: Cass. Crim., 14th Nov. 2017, n° 15-
81.346; 23 Jan. 2018, n° 16-87.712.

42 Par. 3 in fine: “Si le produit de l’infraction a été mêlé à des fonds d’origine licite pour
l’acquisition d’un ou plusieurs biens, la confiscation peut ne porter sur ces biens qu’à con-
currence de la valeur estimée de ce produit”.
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the commission of the facts”43 are concerned, which makes this category
the most sensitive.

The conditions for the execution of the confiscation (confiscation in
kind and value confiscation). The law provides for two types of confisca-
tion. The confiscation may concern the property itself or its value.

It should be borne in mind that confiscation in kind or in value is
not a condition of sentencing. It is only an execution modality. Thus un-
derstood, the judge may decide to apply the penalty to the property that
is directly subject to confiscation.

But the judge may just as easily impose the penalty of value confis-
cation, in other words in proportion to the value of these assets. The de-
cision shall indicate that the penalty of confiscation is imposed for a
specified amount.

One of the first consequences is that it is not possible to combine
these two penalties. Judges cannot decide to confiscate property in kind
and its value. They are required to make a choice between one or the
other sanction44.

Confiscation in kind is a matter of principle. The penalty is intended
to relate to something that happens to be related to the offence commit-
ted or to the person who committed it, as a perpetrator, co-perpetrator
or an accomplice.

Value confiscation is provided for in article 131-21, paragraph 9. In
this case, the penalty shall be an amount the quantum of which is deter-
mined by the conviction decision.

However, this amount is not taken at random. It must correspond to
the value of the property that could have been confiscated in kind. Value
confiscation is therefore based on an alternative mechanism.

But even more elaborately, the law allows this value to be attributed
to a property belonging to the convicted person that could not have been
confiscated as such, but because this property has an identical value to
the proceeds of the offence45, for example, it may be confiscated even
though it was acquired before the commission of the facts.

This option attests to the great flexibility of the confiscation penalty
and must be put into perspective with the new provisions of article 706-

43 E. CAMOUS, n° 32.
44 Cass. Crim., 21st March 1996, Bulletin criminel 1996, n° 127; M. VÉRON, Droit penal,

1996, comm. 214.
45 E. CAMOUS, “La confiscation en valeur. Une peine en devenir”, Droit pénal, 2017,

n°7-8, dossier 5.
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141-1 of the Code of Criminal Procedure which allow, before conviction,
the value of property to be seized.

The conditions under which value confiscation may be imposed
were substantially amended by Act No. 2012-409 of 27 March 2012. The
old provision required the fulfilment of two alternative conditions: the
property had not previously been seized or could not be represented.

These requirements no longer condition the imposition of value
confiscation.

The trial court now has a real choice. It is possible for the court to
order confiscation in kind, in other words to apply it to confiscable prop-
erty, whether or not it has previously been seized, or in value, in other
words, to a sum or other thing of which the convicted person is the
owner or of which he has free disposal.

The only condition is that it is not possible to combine the two
penalties on the same asset.

On the other hand, the same decision may very well include confis-
cations in kind and in value as long as they concern separate assets46.

The flexibility offered to the judge makes it possible to compensate
for the disappearance of the confiscable object or to seize an object un-
related to the offence but which can be confiscated because it has the
same (monetary) value as the amount of money that can be confiscated.

Value confiscation is the result of compensation. This is the amount
established between the value of the property whose confiscation is not
or cannot be ordered and the amount indicated in the conviction deci-
sion. Consequently, the trial court may not order a value confiscation of
an amount greater than that which was susceptible to in kind confisca-
tion. Nor can it confiscate as compensation another property whose
value is also higher than what was confiscable.

The conditions for the execution of the confiscation [bis] (total or par-
tial confiscation). When it is pronounced, confiscation shall in principle
cover the entire property.

The confiscation order may only affect the legal nature of the prop-
erty and not its material integrity. Therefore, the penalty may be imposed
on the undivided share of a property, provided that the situation of un-
divided ownership already exists47.

46 Cass. crim., 22nd March 2017, n° 16-83.576.
47 The totality of undivided share of a property may be seized and confiscated, despite

the good faith of other co-owners (Cass. Crim., 3rd Nov. 2016, n° 15-85.751). On the question
of breach of the right to the property of the third parties / co-owners, see E. CAMOUS, “Saisie
et confiscation de biens faisant l’objet d’une propriété collective”, Droit pénal, 2019, n° 4.
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This is not the case for intangible property such as amounts
recorded in an account. In such a case, a court may order partial confis-
cation of the funds.

The same applies to value confiscation because the sanction then
concerns a fungible thing such as a sum of money. It can therefore be
partially confiscated without altering its legal integrity.

The conditions for the execution of the confiscation [ter] (grounds).
The penalty of confiscation must be reasoned, whether it is imposed for
a felony, a misdemeanour or a petty offence48.

In a recent decision, the Court of Cassation recalled that “with re-
spect to misdemeanours, the judge who imposes a sentence must give
reasons for his decision in the light of the circumstances of the offence,
the personality and personal situation of the offender”.9

It adds, summarizing recent case law, that “except where the confis-
cation, whether in kind or in value, concerns property which, in its en-
tirety, constitutes the proceeds of the offence, the judge, in ordering such
a measure, must assess the proportionate nature of the infringement of
the person’s right of ownership when such a guarantee is invoked or pro-
ceed to this ex officio when it concerns the confiscation of all or part of
the property”.

Thus, when the confiscation concerns property which in its entirety
constitutes the proceeds of an offence, the penalty does not have to be
assessed on the basis of proportionality50.

The court therefore introduced a differentiated application of the
principle of proportionality according to the lawfulness of the property
that proceeds from the offence justifying the confiscation or seizure. In
this sense, if the property subject to the measure is totally unlawful (by
nature or because of its origin), “the principle of proportionality cannot
apply”51. If the confiscated property is only partly of fraudulent origin,
then the confiscatory measure must be examined in the light of the prin-
ciple of proportionality52.

Mandatory and optional confiscation. Most often optional, the con-
fiscation measure may in certain circumstances be mandatory. In this

48 See, for example, Cass. crim., 21st March 2018, n° 16-87.296, E. BONIS, Droit pénal,
2017. Comm. 96, 50-51; Cass. crim., 27th June 2018, 16-87.009.

49 See general individualization requirements: art. 132-1 par. 3 CC.
50 Cass. crim., 3rd May 2018, n° 17-82.098.
51 Cass. crim., 7th Dec., 2016, n° 16-80.879.
52 Cass. crim., 4th May, 2017, n° 16-87.330.
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case, the judge is required to order it. Between these two extremes there
are situations in which, although necessarily provided for in the texts, the
law authorises the judge to disregard it, provided that he or she gives a
reason for doing so. This is a non-confiscation.

As a penalty, confiscation is a simple option that falls within the sov-
ereign power of judges with regard to the circumstances of the offence
and the personality of the offender (Art. 132-24 CC). This was reiterated
by the Criminal Division of the Court of Cassation in a judgment of 27
May 2015. The Court of Appeal was not required to order the confisca-
tion of the defendant’s vehicle, even if it was automatically incurred for
crimes and offences punishable by a prison sentence of more than one
year. Indeed, the confiscation of property used to commit the offence is,
unless otherwise provided for in article 131-21 of the Criminal Code,
only a mere faculty53.

In some cases, the court is required to order confiscation without
having to question the identity of the owner or holder, whether or not
the latter is convicted. This is the case for objects classified as dangerous
or harmful by law or regulation or when their detention is unlawful (Art.
131-21, para. 7 CC). In this case, confiscation is not only the sanction im-
posed on a person found guilty of the facts of which he or she is accused.
It is also a security measure which concerns the property itself, the na-
ture of which prohibits any restitution. This explains why, like any secu-
rity measure, it is not subject to the principle of the necessity of penal-
ties54. However, it must be “proportional”; but the proportionality is not
to be assessed with regard to the seriousness of a convicted person’s past
misconduct but in respect with “the prevention of breaches of public
policy necessary to safeguard rights and principles of constitutional
value”55; besides, it is then assessed a priori, with regard to the legal pro-
vision and not the judge’s decision.

Categories of offences for which the different types of confiscation can
be improved. Subject to press offences56, the penalty of confiscation is in-
curred for all crimes and offences punishable by at least one year’s im-
prisonment. For other offences, confiscation may be incurred if the crim-
inal provision so provides. This is how, in particular, many petty offences
are punishable by such a penalty. Thus, the list of offences covered can-

53 Cass. crim., 27th May 2015, n° 14-84.086.
54 See Cons. const., 2nd March 2004, No. 2004-492 DC, recital 74; C. LAZERGES, Revue

de science criminelle et de droit pénal comparé, 2004, 725.
55 Cons. const., 21st Feb. 2008, No. 2008-562 DC, recital no. 13.
56 Art. 131-21, para. 1 CC.
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not be reproduced here (especially since the offences are within and out-
side the Criminal Code).

With regard to the issue of confiscation of the assets of third parties,
article 131-21 makes the existence of a title deed and free disposal one of
the conditions without which the penalty of confiscation cannot be im-
posed, subject to dangerous or harmful objects or objects whose deten-
tion is unlawful.

With regard to the concept of free disposal, which extends the
scope of confiscation, it has become equal to the condition of ownership
as the reforms have progressed. However, the notion is neither defined
by the law nor by the criminal judge. The case law seems to retain an au-
tonomous definition, “disconnected from the founding principles of civil
law and company law”57, which brings the notion closer to the prevailing
interpretation in the field of money laundering58.

The moment from which the person is the owner or has free dis-
posal of the thing constitutes a sensitive point. This depends on the type
of confiscation implemented, given the nature of the links between the
offence and the property concerned.

The property that was used to commit the offence, that was in-
tended to commit it or that was the object of the offence is naturally
those that have a direct but also contemporary link with the facts. These
are those that the convicted person possessed or had free access to at the
time of the perpetration of the offence, regardless of the date on which
these objects entered into his patrimony. However, once they have been
removed from this patrimony, they may no longer be confiscated, subject
to the demonstrated bad faith of the new owner.

The direct or indirect proceeds of the offence have a natural con-
nection with the facts alleged. It is therefore necessary to establish a con-
temporary relationship between the offence and what it has allowed the
author, the co-author or accomplice to benefit. It is therefore possible to
look to the future by focusing on the property that was the result of the
offence or that was acquired as a result of the offence. On the other
hand, it is not possible to confiscate property whose purchase, posses-
sion or free disposal predates it. They cannot, by nature, be the direct or
indirect result of an offence that necessarily occurred later.

The confiscation of property freely available to the convicted person
is only possible subject to the rights of the owner in good faith. This rule

57 Ch. Cutajar, “Saisie pénale et «libre disposition»: nouvelle illustration de l’autonomie
du droit pénal des affaires”, La Semaine juridique, Edition Générale, 2013, 804.

58 A. LÉTOCARD, “La revitalisation du traitement judiciaire du blanchiment. - À propos
de l’article 324-1-1 du Code pénal”, La Semaine juridique, Edition Générale, 2015, 899.
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was incorporated into article 131-21, paragraph 3, of the Criminal Code
by Act No. 2007-297 of 5 March 200759.

Good faith is thus inseparably linked to free disposal. It all comes
from the fact that the one who freely disposes of the thing is not neces-
sarily its owner. In such a case, this can lead to depriving a person of his
or her property even though he or she has not been convicted. Such a
consequence can be admitted when the owner is in bad faith. Thus, it is
a matter of reaching those who, without committing the predicate of-
fence, knowingly left property belonging to them at the offender’s free
disposal. On the other hand, those who ignore everything cannot have to
suffer such a sanction.

Good faith is presumed. It is therefore for the prosecution to show
that the owner of the thing left at the free disposal of the convicted per-
son is acting in bad faith. The proof of this demonstration is free.

The assessment of the owner’s good faith is left to the sovereign dis-
cretion of the courts. Bad faith may refer to the owner’s knowledge of the
use that was made of the property, in other words, that it was used to
commit the offence. But it can go beyond that and result from circum-
stances that suggest that he could not have ignored it.

As for the victim, it is barely and inappropriately covered by article
131-21, which states that confiscation includes “all property that is the
object or direct or indirect proceeds of the offence, with the exception of
property that is likely to be returned to the victim”.

However, the victim is necessarily a bona fide third party who, as
such, benefits from the protection afforded by this status.

Thus, the principle is that property belonging to a victim cannot be
confiscated. His/her ownership is legitimate and cannot be contested. To
order the confiscation would deprive him/her of what belongs to
him/her without this being justified by the commission of a criminal of-
fence and therefore linked to a sanction. This rule applies even when the
property in question is the thing that was used to commit the offence.

Confiscable objects. Article 131-21 of the Criminal Code sets out the
scope of the objects that may be confiscated. In addition to objects qual-
ified as harmful and dangerous, “all movable or immovable property,
whatever its nature, divided or undivided (…), of which the convicted
person is the owner or, subject to the rights of the owner in good faith,
of which he has free disposal” are thus covered.

59 Transposition of Council Framework Decision 2005/212/JHA of 24 February 2005 on
confiscation of crime-related proceeds, instrumentalities and property.
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With regard to movable property, the law does not lay down any
obligation as to how it should be designated. This is left to the free dis-
cretion of the court.

With regard to immovable property, confiscation can only fully pro-
duce its effects on the day on which the transfer of ownership is regis-
tered with the mortgage registry. It is therefore important that the deci-
sion respects the formalism imposed by the matter; this difficulty will
most often be overcome by the fact that the property will have been the
subject of a protective seizure. As the act of seizure has been previously
registered, it is sufficient that the decision refers to it for enforcement to
be carried out.

The possible confiscation of movable and immovable property
makes it possible to include intangible property, in particular bank ac-
counts, securities, shares or financial instruments as well as intangible
property that constitute business assets.

Intangible rights, such as receivables and those arising from life in-
surance contracts, are also subject to confiscation.

Finally, the penalty of confiscation may relate to the state of undi-
vided ownership of movable or immovable property (Art. 131-21, para. 2
CC) as well as intangible rights (Art. 131-21, para. 8 CC); it may not then
extend to the share of co-owners who have not been convicted.

1.2. Extended confiscation

Types of extended confiscation. Extended confiscation has two forms
in French criminal law.

It covers, on the one hand, the failure to justify the lawful origin of
the property, provided for in paragraph 5 of article 131-21 of the Crimi-
nal Code, and on the other hand, the so-called general confiscation (con-
fiscation of patrimony), provided for in paragraph 6 of the same article.
The drafting of these two texts is the result of the aforementioned law of
5 March 2007.

In the first case, the link between the property and the offence is
legally presumed60.

The text states that: “In the case of a felony or misdemeanour pun-
ishable by at least five years’ imprisonment and having yielded a direct or
indirect profit, confiscation shall also include movable or immovable
property, whatever its nature, divided or undivided, belonging to the
convicted person or, subject to the rights of the owner in good faith, of

60 A. MIHMAN, “La confiscation des profits illicites”, Gazette du Palais, n° 133, 2014, 1.
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which he has free disposal, where neither the convicted person nor the
owner, given the possibility to explain himself on the property whose
confiscation is being considered, have failed to justify its source”.

Thus, as indicated at the end of the paragraph, confiscation does
not therefore depend on the evidence that attests to the fact that it is the
direct or indirect proceeds of the offence. It refers to the impossibility
for the convicted person to prove their origin, in other words that they
were legally acquired with funds of lawful origin61. The main conse-
quence is that the burden of proof does not rest on the prosecution but
on the person prosecuted.

In the second case, the link between the property and the offence is
legally ignored: it is irrelevant. Thus, paragraph 6 provides that: “where
the law punishing the felony or misdemeanour so provides, confiscation
may also cover all or part of the property belonging to the convicted per-
son or, subject to the rights of the owner in good faith, of which he has
free disposal, whatever the nature, movable or immovable, divided or
undivided”.

This penalty is provided for the most serious offences restrictively
listed by law (infra).

Conditions. With regard to the presumption of fraudulent origin of
property, it presupposes the commission of a felony or misdemeanour
punishable by 5 years’ imprisonment.

The felony or misdemeanour punishable by 5 years’ imprisonment
must have yielded a direct or indirect profit. This condition is not locked
in any other condition. Thus, the profit in question is assessed as such
without the law requiring it to be reconciled with the property liable to
confiscation. In other words, there is no need to establish that they were
acquired with illicit assets.

Insofar as confiscation may be ordered if the accused does not jus-
tify its origin without the prosecution being obliged to bring it into line
with the offence committed, the measure may relate to property the
value of which goes well beyond the profits that the person has made
from the offence.

Article 131-21 paragraph 5 requires that the person has been given
an opportunity to explain himself. It is not only a procedural require-
ment but also a substantive one, which obliges the investigation services,
first and foremost the investigating judge, to hear the person on his or
her assets.

61 Note that the inability to justify his incomes, in some conditions, is a criminal offence
(art. 321-6 CC).
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As for the general confiscation, the most singular feature of this cat-
egory of (extended) confiscation is the fact that it is incurred as such,
without it being necessary to establish a direct, indirect or even pre-
sumed link with the offence. It may concern any object, whatever its na-
ture or value, even if it is established that it was not used to commit the
facts, that it is not the product of it and that its origin is perfectly justi-
fied. It is sufficient that the person concerned be convicted of one of the
offences listed restrictively by law.

Mandatory or optional confiscation. The penalty of general confisca-
tion is optional, it may therefore be decided not to impose such confisca-
tion, which is within the sovereign discretion of the judges of the merits62.

The same applies to confiscation based on the lack of any justifica-
tion of origin of the property.

Categories of offences for which confiscation can be imposed. Confis-
cation based on the presumption of fraudulent origin of property con-
cerns all felonies and misdemeanours for which the penalty is more than
five years’ imprisonment. General confiscation (confiscation of patri-
mony) is provided for the most serious offences restrictively listed by law.
This is the case with regard to crimes against humanity (Arts. 213-1, 4°
and 213-3, 2° CC), terrorism (Art. 422-6 CC), trafficking in human be-
ings, procuring and related offences (Art. 225-25 CC), corruption of mi-
nors, simple and organized gang corruption, dissemination of simple and
organized gang child pornography images (Art. 227-33 CC), offences re-
lating to counterfeiting (Art. 442-16 CC), laundering of funds derived
from a crime or offence (Art. 324-7, 12° CC), criminal conspiracy to pre-
pare an offence punishable by 10 years’ imprisonment (Art. 450-5 CC),
failure to justify resources (Art. 321-10-1 CC).

The Act of 9 July 2010 redefined the framework of article 222-49 of
the Criminal Code, which already provided for the possible confiscation
of the assets of those who commit certain offences under drug legisla-
tion. The offences of transporting, holding, offering, transferring, acquir-
ing or using illegal drugs have been added, so that almost all the offences
provided for in this area are now covered (Art. 222-49, para. 2, referring
to the provisions of article 222-37).

62 Par. 5 of the Art. 131-21 CC provides “confiscation affects as well…”. It may seem
so far that this confiscation is mandatory, as long as other paragraphs provide “may affect” or
“may be imposed” when it is facultative. Yet, when the confiscation is mandatory indeed, the
law states expressly “confiscation is compulsory” (para. 6 of the same text). Pursuant to the
general requirement, it must be reasoned in the court’s decision (see above; Adde Cass. crim.,
8th March 2017, n° 15-87422).
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Confiscable objects. As mentioned above, the provisions of article
131-21, paragraph 5, of the Criminal Code have a very specific scope
with regard to the conditions imposed. Indeed, the text qualifies as con-
fiscable everything for which the person cannot prove its origin, movable
or immovable property of any kind, divided or undivided.

This confiscation is based on a double trigger mechanism. First of
all, the person must be convicted of an offence punishable by 5 years’
imprisonment that has yielded a direct or indirect profit. It is only under
this condition that goods whose origin cannot be proven are then confis-
cable. This presumption mechanism suggests that non-justified assets are
the result of the direct or indirect benefit provided by the offence. As a
result, confiscation can only relate to what the convicted person has ac-
quired or had free disposal of form the date on which the offence was
committed. It does not seem possible to deprive him of previously ac-
quired property, even if he is unable to justify it.

As regard confiscation of patrimony, it covers all property owned by
the person or freely available to him or her, whatever it may be and what-
ever the date of acquisition. This is an essential point in that it may hap-
pen that the property for which confiscation is ordered has entered the
property of the convicted person before the commission of the alleged
offences. The fact that it was legally acquired before the date of preven-
tion cannot have any impact on the sentencing, which remains justified63.
Similarly, it may be decided not to order such confiscation; a decision
which is within the sovereign discretion of the judges of the merits.

1.3. Non-conviction based confiscation

In case of illness or absconding of the suspected person. There is no
specific type of confiscation in such hypotheses in French legal provi-
sions. Nevertheless, illness and absconding of the suspected person are
not the barriers to prosecution per se, for the French legal system admits
trials in absentia64.

More than that, Article 493-1 CCP introduced by the Loi n° 2016-
731 renforçant la lutte contre le crime organize, le terrorisme et leur fi-
nancement, et ameliorant l’efficacité et les garanties de la procedure pé-
nale65, aims to refrain the convicted person for seeking for the restitution
of his former property to be restituted: “In the absence of an application

63 Cass. crim., 8th July. 2015, n° 14-86.938.
64 See pt. 15 of the Directive 42/2014/EU: “in such cases of illness and absconding, the

existence of proceedings in absentia in Member States would be sufficient to comply with
this obligation”.

65 Transposition of Directive 2014/42.
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to set aside, the confiscated assets become the State property after the
expiration of penalty limitation period”.

In case cases of death of a person, immunity, prescription, cases where
the perpetrator of an offence cannot be identified and other cases when a
criminal court has decided that asset is the proceeds of crime. When the ad-
ditional penalty of confiscation cannot be, or has not been, imposed, the
property cannot be confiscated. Yet, a new legal tool, called “refusal to
return the instrumentalities or the proceeds of crime” introduced by the
abovementioned Law n° 2016-731, permits the recovery of illegally ac-
quired properties66. It establishes a procedure for the transfer of owner-
ship of assets related to the offence to the State, regardless of the admis-
sion of guilt and the imposition of the sentence. This procedure is part of
the criminal investigation applicable to the person being prosecuted: that
is Art. 41-4, 99, 373 and 481 of the Code of Criminal Procedure. From
the technical point of view, it is not a confiscation, but a refusal to return
seized property, be it the instrumentalities or the proceeds of crime, leading
to its transfer to the State. However, the measure has the same effects as
the ones produced by a confiscation. At the same time, it is not based on
conviction. Therefore, it is a de facto confiscation in rem67. But it is not
generalized.

When the confiscation is not legally possible (the public action is
barred due to death of a person, for example) or has not been imposed
by the court, it is possible to refuse to return the seized property if it is a
“direct or indirect proceed from crime”. That means that the refusal to
return the assets is only possible in case of seizure. In other cases, neither
de facto nor de jure confiscation can be imposed68.

1.4. Third-Party Confiscation69

Article 131-21, par. 2, 5, 6 and 9 CC allows third-party confiscation.
Theses paragraphs mention assets “which either belong to the sentenced

66 Previously, the judicial practice did already recognize a similar mechanism in rather
a creative way: Cass. crim., 25th Nov. 2015, n° 14-84985; Cass. crim., 2nd Dec. 1991, and
n° 90-84.994.

67 See G. COTELLE, “Consécration implicite de la procédure de confiscation sans
condamnation préalable”, AJ Pénal, 2016, 463.

68 Authors therefore recommend the introduction of the non-conviction based confisca-
tion under French law: C. LATIMIER, Le recouvrement des avoirs illicites de la corruption inter-
nationale. Évolutions récentes en droit français et recommandations à la lumière de la Conven-
tion des Nations Unies contre la corruption, PhD thesis, Université Côte d’Azur, 2017, § 820 sq.

69 Subject to the following remarks and in the absence of specific details, the conditions
set out above are applicable.
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person or, subject to rights of the bona fide owner, are at his free dis-
posal”.

For offences punished by a prison sentence superior to 1 year (ex-
cluding press offences), confiscation may concern “all movable and im-
movable assets of any nature, divided or undivided, which were used or
were intended for the commission of the offence” (Art. 131-21 par. 2
CC)70.

The same goes in case of a felony or misdemeanor punished by at
least a five-years’ imprisonment which has provided a direct or indirect
profit “when either the sentenced person nor the owner, after have been
given the opportunity to explain themselves, is not able to justify the ori-
gin” (Art. 131-21, par. 5).

More than that, Art. 131-21, paragraph 6 allows for third-party con-
fiscation in case of felony or misdemeanor if the law so provides.

Like any criminal confiscation, third-party confiscation may be exe-
cuted in value (Art. 131-21, par. 9). In any case, the rights of the bona
fide owner are preserved71.

Finally, Art. 131-21, par. 3, foresees confiscation of all goods that are
the objects or the direct and indirect proceeds of the offence. This pro-
vision sets aside the case of property liable to be returned to the victim.
But it does not mention the bona fide owner. Accordingly, the Court of
Cassation does not limit the scope of this type of confiscation to the as-
sets of the sentenced person. In other words, a third-party confiscation is
possible for objects and proceeds of the offence. The ownership of these
assets is irrelevant72.

In addition, according to Art 131-21, par. 7, confiscation is manda-
tory for objects classified as dangerous or harmful by law or regulation,
or whose detention is unlawful, whether or not such property is the
property of the convicted person73.

Conditions for the imposition of confiscation74. The assets which can
be confiscated may be the property of the convicted person as well as the

70 “La confiscation porte sur tous les biens meubles ou immeubles, quelle qu’en soit la
nature, divis ou indivis, ayant servi à commettre l’infraction ou qui étaient destinés à la com-
mettre, et dont le condamné est propriétaire ou, sous réserve des droits du propriétaire de
bonne foi, dont il a la libre disposition”.

71 “La confiscation peut être ordonnée en valeur. La confiscation en valeur peut être
exécutée sur tous biens, quelle qu’en soit la nature, appartenant au condamné ou, sous
réserve des droits du propriétaire de bonne foi, dont il a la libre disposition”.

72 Cass. crim., 4th Sept. 2012, n° 11-87143.
73 See for instance, Art. 222-24 (human trafficking) or art. 222-49 CC (drug trafficking).
74 As far as Art. 131-21 is applicable, the conditions for the imposition of confiscation

are the same as those described above.
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third-party property. In this latter case, the asset shall be at “free disposal”
of the sentenced person, in other words the convicted person is the true
owner of the asset. As the legal definition of the concept of “free dis-
posal” is not provided, the matter is subject to judicial interpretation75.

Because it constitutes an infringement of the right to property76, the
third-party confiscation is possible only if the third party is mala fide.
There is a presumption of good faith and the prosecution has to prove
that the owner left the free disposal of the asset in full awareness of the
relation to the criminal offences. Yet, the jurisprudence is often deducing
the mala fide from the fact that the owner could not be unaware of the
fraudulent use or of the association with a criminal offence77.

Mandatory or optional imposition. The imposition of third-party con-
fiscation is potional. But it is mandatory for drug crimes: “In the cases set
out under articles 222-34 to 222-40, it is mandatory for the court to order
the confiscation of installations, equipment and of any asset used directly
or indirectly for the commission of the offence, as well as all the products
coming from the said installations, equipment or assets, whoever may own
them and wherever they may be, provided their owner could not have
been ignorant of their fraudulent origin”. (art. 222-49 CC).

Confiscation is mandatory for the articles defined as dangerous or
noxious by statute or by regulations (Article 131-21, par. 7 CC).

2. Aspects of procedural criminal law

2.1. Freezing

2.1.1. Preliminary remarks

Terminology. In French criminal law and criminal procedure, the
term “freezing” (gel) is used only for international cooperation, and more
particularly for cooperation between the Member States of the European
Union. The term has thus been taken from international and European
instruments.

The Code of Criminal Procedure uses this term only in Title X on
international judicial assistance, concerning the “issue and execution of

75 See the discussion on problematic aspects of actual judicial definition which may
exclude the trust and the propositions to extend the definition to the “beneficial owner”:
C. LATIMIER, cit., §§ 738-759.

76 E. CAMOUS, “Le droit de propriété et la peine de confiscation”, Droit pénal, 2019,
n° 3, Study 5, 25-26.

77 Cass. crim., 9th Dec. 2014, n° 13-85150.
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freezing orders” in the context of the provisions on “mutual assistance
between France and the other Member States of the European Union”
(infra Part 3).

Apart from criminal law and criminal procedure stricto sensu, the
legislator uses the term freezing to refer to administrative preventive
measures which should not be confused with measures forming part of
criminal procedure and having a criminal purpose. These preventive
measures all fall under the Monetary and Financial Code; they concern
so-called terrorist assets (Art. L562-2 MFC and following) and freezing
measures imposed by the UN Security Council or the EU Council (Art.
L562-3 and following).

Thus, the terminology can be misleading, and it is important to dis-
tinguish between the repressive, strictly criminal side of freezing, which is
of primary interest here, and the administrative side of a preventive nature,
which will only be mentioned without giving rise to in-depth analyses.

To regulate freezing measures within the meaning of the Directive
and the draft Regulation, subject to the above-mentioned special case of
measures relating to mutual recognition, the French legislator uses the
term and legal category of “seizures” (saisies): either through the general
power of seizure or by means of special seizures.

These terminological remarks are not only of conceptual impor-
tance. They also have a practical significance, as illustrated by certain
cases brought before the Criminal Division of the Court of Cassation.
This was the case with regard to the provisions on freezing orders issued
by an EU member State which are to be distinguished from those of ar-
ticles 706-141 et seq. of the Code of Criminal Procedure relating to spe-
cial seizures (aimed at securing future confiscation). Indeed, the decision
to execute the freezing order issued by the judicial authority of a Mem-
ber State of the European Union is not a seizure order within the mean-
ing of the Code of Criminal Procedure. The investigating judge does not
decide on the advisability of seizing property with a view to its confisca-
tion, but on the advisability of enforcing a foreign decision: the investi-
gating judge does not rule on the merits; he decides on enforcement. The
specificity of the legal nature of the decision to execute the freezing or-
ders therefore entails the specificity of the legal regime of that decision.

However, as pointed out by an author78, some provisions are confu-
sing. The third paragraph of Article 695-9-1 of the Code of Criminal Pro-

78 L. ASCENSI, “Conditions de l’appel contre l’exécution de la décision de gel de bien
prise par les autorités étrangères - Cour de cassation, crim. 13 février 2013”, AJ pénal, 2013,
357.
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cedure thus provides that “the freezing of property (…) shall be subject to
the same rules and shall have the same legal effects as a seizure”; Article
695-9-15 of the Code of Criminal Procedure provides that “orders freezing
property ordered for the purpose of subsequent confiscation shall be exe-
cuted, at the Treasury’s expense, in accordance with the procedures laid
down in this Code”.

The Criminal Chamber has had the opportunity to recall the specifi-
city of the legal regime for the execution of freezing orders. In the present
case, the investigating judge of Perigueux, by ordering the “seizure” of the
credit balance of the bank account, and the bank, by appealing to the re-
gistry of the investigating judge, had wrongly placed themselves on the
ground of criminal seizures, whereas the investigating judge’s task was not
to seize, but to execute the freezing order taken by the Dutch judicial
authorities. Consequently, the conditions of the appeal were no longer
those of article 706-148 of the Code of Criminal Procedure, which provi-
des that the seizure order “shall be notified to the Public Prosecutor’s Of-
fice, the owner of the seized property and, if known, to third parties ha-
ving rights in that property, who may refer it to the investigating chamber
by declaration to the court registry within ten days of the notification of
the order”, but those of Article 695-9-22, which provides that a non-su-
spensive appeal is available to the person holding the property which is the
subject of the freezing order or to any other person claiming to have a ri-
ght in that property, such appeal being lodged “by means of a request sub-
mitted to the registry of the investigating chamber of the territorially com-
petent court of appeal within ten days of the date on which the decision in
question is put into effect”.

Normative context. Until 2010, the enforcement of confiscation re-
mained limited in France, seizures being restricted to the preservation of
evidence. Previous to the Loi n° 2010-768 of 9th July 201079, the provi-
sions of the Code of Criminal Procedure did not consider seizure as a
precautionary measure aimed to facilitate the confiscation of criminal as-
sets but only as a procedural tool dedicated to the preservation of evi-
dence and the neutralisation of dangerous or unlawful goods.

The current legal framework amends this restrictive conception to
approximate the French criminal justice provisions to EU standards and
requirements. Nonetheless, some commentators keep on arguing that

79 E. CAMOUS, “Les saisies en procédure pénale: un régime juridique modernisé, com-
mentaire des dispositions pénales de droit interne de la loi n° 2010-768 du 9 juillet 2010
visant à faciliter la saisie et la confiscation en matière pénale”, Droit Pénal, étude 1, 2011; CH.
CUTAJAR, “Commentaire des dispositions de droit interne de la loi du 9 juillet 2010 visant à
faciliter la saisie et la confiscation en matière pénale”, Dalloz, 35, 14th October 2010, 2305.
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these mechanisms will only find their full efficiency after magistrates’ in-
vestigation culture will have integrated this evolution and they have re-
nounced their reluctance to “democratize the identification and seizure
of criminal assets”80. They consider that “trial courts are not sufficiently
aware yet of the impact of confiscation, which they still regard as an ac-
cessory measure rather than as a first strike weapon” and that “the com-
plete success of the new arsenal will only be acquired when the judiciary
will have fully integrated the penalty of confiscation as the central ele-
ment of the fight against organized crime and renewed its approach of
penal punishment in this field”81.

Directive 2014/42/EU of the European Parliament and of the Coun-
cil of 3rd April 2014 on the freezing and confiscation of instrumentalities
and proceeds of crime in the European Union has been transposed into
French Law by two pieces of legislation, bearing in mind, however, that,
as indicated in the introduction, most of the transposition had in fact
preceded the Directive and was the result of the transposition of previ-
ous European instruments.

The first one is the Loi n° 2016-731 renforçant la lutte contre le crime
organisé, le terrorisme et leur financement, et améliorant l’efficacité et les ga-
ranties de la procédure pénale, of 3rd June 201682. As regards (administra-
tive) freezing, article 118 of this Law gives the government the power to
intervene by way of ordonnance83. In particular, the 5th paragraph of Arti-
cle 118 invites the Government to take, by way of ordonnance, the neces-
sary legislative measures to reinforce the coherence and effectiveness of the
national system of asset freezing with the purpose of fighting against the fi-
nancing of terrorism or the implementation of asset freezing measures de-
cided by the United Nations Security Council or the Council of the Euro-
pean Union84.

80 J.-F. THONY and E. CAMOUS, “Gel, saisie et confiscation des avoirs criminels: les nou-
veaux outils de la loi française”, RIDP, 84, 2013/1, 284.

81 Idem.
82 Loi n° 2016-731 of 3rd June 2016, Strengthening the Fight against Organized Crime,

Terrorism and their Financing, and Improving the Efficiency and Safeguards of Criminal
Procedure; available at: https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT
000032627231&categorieLien=id.

83 As far as confiscation is concerned, art. 84 of the same Act provides for the same.
84 Art. 118, Loi of 3rd June 2016 empowers the Government to: “5° Amend the rules

contained in Chapters I and II of Title VI of Book V and Chapter IV of Title I of Book VII
of Monetary and Financial Code, with a view, in particular, to extending the scope of assets
that may be frozen and the definition of persons subject to the freezing and prohibition of the
provision of funds, of extending the scope of trade information necessary for the preparation
and implementation of the freezing measures and to specify the terms and conditions for the
release of frozen assets”.
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The second is the Ordonnance n° 2016-1575 of 24th November 2016
reforming the system of asset freezing which was therefore passed85. It
does not transpose – strictly speaking – Directive 2014/42; it strengthens
the legal framework of the freezing of assets within the context of the fight
against terrorism. It provides that all assets related to terrorist acts may be
seized including assets used to carry out the offences as well as any assets
resulting from the carrying out these offences

The ordonnance also establishes an administrative procedure, under
the supervision of the administrative judge, to combat the financing of ter-
rorist activities. The décret n° 2018-264 provides for implementation mea-
sures86 and is complemented by the décret n° 2016-1455, of 28th October
2016 aimed to ensuring the efficacy of criminal procedure and on the
enforcement of sentences for terrorism related sentences87.

2.1.2. Procedures for the freezing of assets

The legal framework. The French legal system draws a distinction
between the administrative or preventive procedure, which explicitly
refers to “freezing”, and the judicial procedure, which – except in mat-
ters of EU cooperation – is based on the seizure mechanism (and its
wording)88. In this study, it is the judicial aspect that will be of primary
concern. However, in order to provide an overview of the national in-
struments covered by the concept of freezing, some more summary ele-
ments concerning the administrative aspect will also be mentioned.

Criminal seizures. Within the framework of criminal proceedings,
measures involving an effect equivalent to freezing orders can be taken
by judicial police officers, under supervision of the territorially compe-
tent prosecutor, or investigating judges in the implementation of their in-
vestigation powers of search and seizure. In addition to this general (or-
dinary law) framework, there is a set of special rules for special seizures.

Indeed, until the entry into force of the law of 9 July 2010, most of
the rules applicable to criminal seizures were contained in the texts that
allowed the judicial authority to seize objects useful for the manifestation
of the truth. The seizures were then used for a probative purpose.

85 P. DUFOURQ, “Lutte contre le terrorisme: précisions sur le dispositif de gel des
avoirs”, Dalloz Actualité, 8th December 2016.

86 https://www.legifrance.gouv.fr/affichTexte.do;jsessionid=D2D0CE3BAD500824E62
FD748A7745C8F.tplgfr37s_3?cidTexte=JORFTEXT000036794511&dateTexte=&oldAction=r
echJO&categorieLien=id&idJO=JORFCONT000036794149.

87 https://www.legifrance.gouv.fr/eli/decret/2016/10/28/JUSD1628593D/jo/texte.
88 As mentioned above, measures explicitly called “freezing” are dealt with in the Code

of Criminal Procedure, as a tool of cooperation within the EU: see infra, 3.
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As mentioned above, the law of 9 July 2010 has profoundly modi-
fied French law with the introduction of “special seizures”, which have
in common that they do not pursue any “evidentiary” objective. Their
sole purpose is to guarantee the execution of confiscations that may be
ordered by the criminal court: they therefore pursue a “patrimonial” ob-
jective89.

Special and common law seizures are distinguished by their regime
and scope. The use of a special seizure is warranted in three cases: first,
when a “patrimonial seizure” (saisie de patrimoine) is contemplated (Art.
131-21, para. 5 and 6 CC); second, because of the nature of the property
concerned (seizure of immovable property or intangible property or
rights); and third, because of the effects of the seizure (seizure without
possession). Apart from these hypotheses, it is the common law seizure
regime that applies. That is to say, when the seizure, whatever the nature
of the property, pursues a probative purpose, or when the seizure is car-
ried out for the purpose of confiscating tangible movable property whose
confiscation is provided for by a text other than paragraphs 5 and 6 of
art 131-21 CC and whose owner is to be deprived of its possession. In
practice, all property useful for establishing the truth, as well as tangible
movable property which is the object, product or instrument of the of-
fence and is confiscable as such, will be subject to seizure under ordinary
law (C. Pen., arts. 131-21, paras. 2 and 3)90.

The difference in the regime between ordinary and special seizures
is criticised by the doctrine91 when the ordinary law seizure is carried out
for the purpose of confiscation (thus pursuing a patrimonial and non-ev-
identiary function). In this case, the guarantees of ordinary law appear
weaker than in the case of special seizures, although grounds for such a
difference appear to be missing.

Hence, the purpose of the special seizures procedure (stated in arti-
cles 706-141 to 706-158 and in article D. 15-5-1-1 CCP) is to guarantee
that the additional penalty of confiscation of the property (as defined in
Article 131-21 CC) will be enforced. It applies to seizures relating to all
or part of the property of a person, real property, property or a

89 However, the distinction between “evidentiary seizures” (saisies probatoires) and pat-
rimonial seizures (saisies patrimoinales) does not exactly overlap with the dichotomy between
special seizures and other seizures. Indeed, if the special seizures pursue an exclusively patri-
monial objective, the other seizures do not only have an evidentiary function; they may also
aim at a patrimonial purpose. In fact, a reading of art. 706-141 CCP suggests that special
seizures should be conceived as a special category within the broader category of criminal
seizures, in which ordinary law seizures should be distinguished. See L. ASCENSI, cit. 174.

90 Ibid., 175.
91 Ibid., 176.
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right/claim over intangible property as well as seizures that do not result
in the owner being dispossessed of the property92.

In most cases, however, the confiscation is preceded by an act of
seizure carried out either by a judicial police officer in the course of a po-
lice investigation or an investigating judge acting within a judicial inquiry.
The Cour de cassation stated that the seizure can continue throughout the
jurisdictional procedure and apply to all goods, assets and properties that
are the direct or indirect proceeds of the suspected offense and which
confiscation may, as such, be decided by the trial court under article 131-
21 CC93.

Therefore, a judicial police officer, acting according to the in fla-
grante delicto procedure, may proceed with the seizure of all papers, doc-
uments, computer data and other goods in possession of the individuals
who “seem to have been involved” in the offense or “seems to detain el-
ements, information or goods related to the offense”; the officer may fur-
thermore carry out searches and seizures in any premises in which goods
that may be confiscated according to the provisions of article 131-21 CC
are likely to be found. When the search is carried out only to seek for
and seize goods which confiscation is provided for by par. 5 and 6 of ar-
ticle 131-21 CC, the prior authorization of the territorially competent
public prosecutor is requested94. In case of a preliminary police investi-
gation, searches, house visits and seizures of exhibits may not be made
without the written express consent of the person in whose residence the
operation takes place. Nonetheless, if the needs of an inquiry into a
felony or a misdemeanour punished by a prison sentence of five years or
more justify this, or if the search for goods which confiscation is pro-
vided for by article 131-21 CC justifies it, the JLD may, at the request of
the prosecutor, decide, in a written and reasoned decision, that searches,
house visits or seizures will be carried out without the consent of the per-
son in whose residence they take place (art. 76 CCP).

An investigating judge may search any premises in which he believes
“useful findings” may be found (art. 92 CCP). Searches are made in all
the places where items or electronic data may be found which could be
useful for the discovery of the truth or assets which confiscation is al-
lowed under article 131-21 CC (art. 94 CCP).

Besides, customs officers may carry out searches (visites domicili-
aires) and seizures when investigating customs offenses. They must in-

92 Art. 706-41 CCP.
93 Cass. crim., 18th September 2012, n° 12-80662, Bull. crim. n° 193.
94 In flagrante delicto police investigation in felony cases: art. 56 CCP; in misde-

meanour cases, when an imprisonment is incurred: art. 67 CCP.
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form the public prosecutor, who may prevent them to do so, of searches
of professional dwellings they intend to carry out (Art. 63-ter Code des
douanes)95. Except when they act in flagrante delicto, house searches
must be authorized by the territorially competent JLD and carried out
under his/her supervision; in any case, customs officers must be accom-
panied by a judicial police officer (Art. 64 code des douanes). On the
other hand, when in the course of their duty, customs officers record an
infringement of customs regulations, they are allowed to seize all goods
likely to be eventually confiscated (Art. 323 (2) code des douanes).

Finally, apart from procedural tools, French public authorities have
also provided for specialized police units aimed to improve the efficiency
of confiscation proceedings. Thus, an inter-ministerial circulaire of 22nd

May 2002 establishes the «groupes d’intervention régionaux»96 (GIR),
which gather police and gendarmerie officers, tax police officers, cus-
toms officers and civil servants from public administrations, to carry out
patrimonial investigations on organized crime groups. In 2005, the legis-
lator has established the Plateforme d’identification des avoirs criminels
(Proceeds of crime identification platform - PIAC), which is a specialized
unit, owing national jurisdiction, within the Central office for the fight
against serious financial crime (Office central de la répression de la grande
délinquance financière97 - OCRGDF). It is mainly entrusted with collect-
ing evidence on financial assets of organized crime groups. Its added-
value also lies in its international jurisdiction, the unit being the desig-
nated police contact point in transnational inquiries. Furthermore, Act of
Parliament n° 2004-204 of 9th March 2004 has set up the Inter-regional
specialized courts (Juridictions interrégionales spécialisées98 - JIRS), which
are in charge of the fight against complex organized crime activities and
allowed to enforce specific derogatory procedural tools (art. 706-80 et
seq. CCP).

Administrative/preventive freezing measures are dealt with in the
Code monétaire et financier (Monetary and Financial Code, hereafter
MFC)99.

95 Customs code.
96 Regional Intervention Group.
97 Central Office for Combating Organised Financial Crime, OCDEFO.
98 Specialized Interregional Courts.
99 Book V. Services providers; Title VI. Obligations relating to the fight against money

laundering, terrorist activities financing, prohibited lotteries, games and bets and tax evasion
and fraud; Chapter II. Provisions relating to the freezing of assets and the prohibition of
making funds available, which gathers articles L562-1 to L562-13, as amended by ordonnance
n° 2016-1575.
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In a recent decision, the Constitutional Council (Conseil constitution-
nel, hereafter Cons. const.) found these provisions in conformity with the
Constitution100. It states that “administrative police measure implemented
against individuals or legal entities under the quarrelled provisions are ai-
med only to the preservation of law and order and the prevention of of-
fenses”, that “when referring to behaviours likely to define criminal offen-
ses as a condition to allow the enforcement of these measure, the contested
provisions do not bring in consequences on further criminal proceedings”
and that “through vesting the minister of Economy with the power to or-
der these administrative police measures, the contested provisions do not
infringe on the exercise of judicial function”101. Furthermore, these provi-
sions do not involve a “presumption of guilt”102. Eventually, taking into ac-
count: 1. that “freezing measures are aimed to prevent acts of terrorism or
acts sanctioned and prohibited by a resolution of the UN Security coun-
cil”, and therefore “pursue the objective of preventing breaches of law and
order, which is necessary for the safeguard of rights and principles of con-
stitutional value”, 2. that “assets and resources likely to be frozen” are pre-
cisely defined by the legislator, 3. that, when ordering a freezing measure,
the minister must take into account the necessity for the person targeted to
“provide for the costs of the family life and the conservation of his/her pa-
trimony”; 4. that the length of the measure is limited to six months; that
the measure should be withdrawn as soon as the required conditions are
not satisfied anymore and can only be renewed provided the minister is sa-
tisfied that the conditions justifying this renewal are gathered and that the
implementation of such a measure is subjected to a contradictory debate,
5. that the State is liable for damages suffered as a consequence of the im-
plementation of unjustified freezing measures, “the legislator has provided
for necessary measures and set up criteria adequated to the pursued pur-
pose”; as a consequence, the infringement with property right is regarded
as in conformity with the Constitution103.

With regard to the freezing of funds and economic resources belon-
ging to, owned, held by or controlled by natural or legal persons, or any
other entity that commits, attempts to commit, facilitates or finances acts
of terrorism, or incites or participates in them, the relevant provisions are
stated in articles L. 562-2 et seq. and Articles R. 562-1 et seq. MFC104.

100 Cons. const., 2nd March 2016, n° 2015-524 QPC, M. Abdel Manane M.K. [Gel
administratif des avoirs], Official Journal, 4th March 2016, Text. n° 121.

101 § 9.
102 § 13.
103 § 15 to 20.
104 These provisions have been modified by ordonnance n° 2016-1575, 24th November

2018. https://www.legifrance.gouv.fr/affichTexteArticle.do;jsessionid=689CB3CEB6EA2EF0C
42AF3CCBE25BAC5.tplgfr23s_2?cidTexte=JORFTEXT000033471674&idArticle=LEGIA-
RTI000033472599&dateTexte=20161126.

The purpose of the order is to extend the scope of assets that may be frozen and the
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Concerning freezing measures decided under the provisions of the
United Nations Security Council or the Council of the European Union,
Article L. 562-3 MFC applies.

2.1.3. Competent authority for the request of a freezing order

The prosecutor, the investigating judge or, subjected to their autho-
rization, a judicial police officer, may request the assistance of any quali-
fied person to perform the acts necessary for the seizure of the property
and their preservation105.

The judge owing local jurisdiction acts on request of the prosecutor.
The law does not prescribe the form in which the authorization of the
prosecutor must be given. A simple reference in the minutes will be suf-
ficient, provided it evidences that the judge in charge of supervising the
investigations has given his consent. The same approach applies to the
content of the authorization.

In case of an in flagrante delicto or preliminary investigation, the au-
thorization of the prosecutor is required in two situations. The first re-
lates to crimes or offences punishable by five years’ imprisonment having
provided a direct or indirect profit. If the individual cannot account for
the source/origin of the property, it can be confiscated106. The second re-
lates to the hypotheses in which the law provides for the confiscation of
general property and assets107. The court may order the confiscation of
the property without the need to establish a correlation between the un-
lawful activities of the person and its enrichment. In other cases, the ju-
dicial police officer may seize all property liable to confiscation without
having to obtain prior authorization, subject to the special regulations
applicable to certain property.

When a judicial inquiry is started, the investigating judge must, in
principle, be seized of a prior request of the prosecutor, but the Cour de
cassation held that, in order to guarantee the confiscation of the property
belonging to the individual under indictment is carried out, the investi-
gating judge may, without prior request of the prosecutor, order the
seizure of this property108.

definition of persons subject to the freezing and prohibition of the release of funds for the
benefit of persons covered by a measure, freezing of assets, as well as to extend the scope of
information exchange necessary for the preparation and implementation of freezing measures
and finally to clarify the terms and conditions for the release of frozen assets.

105 Art. 706-42 CCP.
106 Art. 131-21, par. 5, CC.
107 Art. 131-21, par. 6, CC.
108 Cass. crim., 6th May 2015, n° 15-80.086.
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As regards administrative freezing orders, the request of a freezing
order emanate from on the one hand national public authorities and on
the other hand from EU authorities and other international public bodies
for the implementation of UNSC resolutions under Chapter VII of the
Charter or EU acts under article 15 and 29 TEU and 75 TFEU.

As far as French public authorities are concerned, they are mainly in-
telligence services such as TRACFIN (French Financial Intelligence Unit)
or counterterrorism services like the Direction générale de la sécurité inté-
rieure109, when they have collected sufficient elements to allow them to be-
lieve that an individual or a legal entity uses his/her/its assets to commit or
attempt to commit acts of terrorism, or facilitate or take part in any way to
(the preparation of) such acts (art. L562-1 MFC).

With regard to EU or International authorities, freezing orders re-
quests will thus target individuals or legal entities suspected of having
committed, being committing or being likely to commit acts sanctioned or
prohibited by either the resolution or the EU act, or of aiding or abetting
in anyway such acts (art. L562-2 MFC).

With regard to freezing of terrorist assets, the power to order a free-
zing measure is vested in the Minister of the Economy and the Minister of
Interior. No request from any other authority is necessary prior to the im-
plementation of the freezing measure110. The decisions of the Ministers are
published in the Official Journal and are binding as of this publication.

With regard to freezing measures decided under the provisions of the
United Nations Security Council or the Council of the European Union,
they are also under the responsibility of the Minister of the Economy,
which acts without prior request111.

2.1.4. Competent authorities to impose a freezing order

Seizures amounting to freezing orders can be enforced by judicial
police officers, under supervision of the territorially competent prosecu-
tor, in the course of police investigations and by an investigating judge,
throughout a judicial inquiry.

With respect to special seizures, when a judicial investigation is
started, the investigating judge owes jurisdiction to order the seizure of
property resulting from a crime112. In case of an in flagrante delicto or
preliminary investigation, the seizure is ordered by the prosecutor, with
the authorization of the judge of freedoms and custody (juge des libertés

109 Internal Security General Directorate of the Judicial Police Central Directorate.
110 Art. L562-2 MFC.
111 Art. L562-3 MFC.
112 Art. 706-42 CCP.
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et de la détention, hereafter JLD). The 2010 circulaire provides that, in
the context of the in flagrante delicto or preliminary investigation, the
prosecutor shall request the JLD by motion to authorize the seizure. On
ground of this authorization, the prosecutor implementing the criminal
seizure authorized by the judge must then issue a criminal seizure deci-
sion, which constitutes the legal order enabling the seizure of the prop-
erty, the JLD’s jurisdiction being limited to the power to allow the
seizure or not.

The Code of Criminal Procedure provides for separate seizure pro-
cedures depending on the type of property to be seized, whether it is real
estate (“saisie immobilière”)113, intangible property (“saisie de biens in-
corporels”)114 or the seizure is made without loss of possession (“saisies
sans dépossession”)115 or extends to the patrimony (“saisies de patri-
moine”)116.

The authority owing jurisdiction varies according to the kind of con-
fiscation requested.

As regards seizures of the patrimony117, article 706-148 CCP pro-
vides for the competence of the JLD, on request of the prosecutor. In an
investigation on an offense which is punished by a minimum of five years
imprisonment, he/she may, by a reasoned decision, order the seizure of
assets which confiscation is provided for by article 131-21 CC or when
the origin of these goods cannot be established. An appeal against such
an order can be launched before the investigating chamber of the Court
of appeal, within ten days, by the owner of the asset or any third party
who owns rights on the asset.

As regards seizures of immovable assets or of intangible rights or as-
sets118, throughout police investigations, the JLD, on request of the pub-
lic prosecutor, may order the seizure of the asset which confiscation is
provided for by article 131-21 CC. Once a judicial inquiry is started, the
investigating judge is vested with the same power (art. 706-150 and 706-
153 CCP). Judicial review of such an order may be claim in similar con-
ditions as those previously stated.

In its decision of 24th October 2018, the Cour de Cassation provided
important clarifications as to the apprehension of the accused’s immov-
able assets, at the time of the preparatory phase. In this case, one of the

113 Art. 706-150 to 706-152 CCP; Loi n° 2013-1117 of 6th December 2013.
114 Art. 706-153 to 706-157 CCP; Loi n° 2013-1117 of 6th December 2013.
115 Art. 706-158 CCP; Loi n° 2013-1117 of 6th December 2013.
116 Art. 706-148 to 706-149 CCP.
117 Loi n° 2012-409 of 27th March 2012.
118 Loi n° 2010-768 of 9th July 2010.
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defendants prosecuted for VAT fraud, whose damage to the State is esti-
mated at around ten million euros, challenged the seizure in value of a
residential building of which he is undivided owner. According to the
Court: “where several perpetrators or accomplices have participated in a
set of facts, either to the whole or to a part of them, each of them incurs
the confiscation of the proceeds of the only offense(s) with which he/she
is charged, with or without the circumstance of an organized band, pro-
vided that the total value of confiscated property does not exceed that of
the total proceeds of this offense”119.

The same rules apply to seizures without dispossession (art. 706-158
CCP). Nonetheless, as far as intangible assets are concerned, a judicial
police officer may be authorized by the public prosecutor or the investi-
gating judge to seize sums of money kept on a bank account. The seizure
must be confirmed by the JLD or by the investigating judge within ten
days (art. 706-154 CCP).

In a decision of 16th October 2016120, the Constitutional Council
(Conseil constitutionnel) has found the provisions governing the special
criminal seizures consistent with the Constitution. The Council stated
that sufficient guarantees are provided, once the measures are ordered by
a magistrate and can only refer to assets likely to be confiscated in case
of a criminal conviction, once any person claiming rights on the asset
may request the public prosecutor, the general prosecutor or the investi-
gating judge to release the seizure, once appeals can be lodged before the
investigating chamber of the Court of appeal against the orders allowing
the seizure.

With regard to immovable property121, during the in flagrante
delicto investigation or preliminary inquiry, the JLD, on prosecutor re-
quest, may authorize, by reasoned order, the seizure of buildings whose
confiscation is provided for in article 131-21 CC. This is to be done at
the expense of Treasury122. The investigating judge may also, during the
course of the judicial investigation, order the seizure under the same con-
ditions123.

119 Cass. crim., 24th October 2018, n° 18-80.834; Dalloz, 2018, 2093.
120 Cons. const., 14th October 2016, n° 2016-583/584/585/586 QPC, Société Finestim

SAS et autre [Saisie spéciale des biens ou droits mobiliers incorporels], Official Journal, 16th

October 2016, Text. n° 48.
121 Seizure of real property (saisie immobilière): Art. 706-150 to 706-152 CCP; Loi

n° 2010-768 du 9 juillet 2010.
122 These are properties derived from activities of a criminal nature (proceeds); art.

131-21, par. 3 CC, but also used to commit the crime (instrumentalities); art. 131-21, par. 2,
CC.

123 Art. 706-150 CCP.
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The Cour de cassation decided, in a decision of 24th October 2018,
that the instrument of the offense, within the meaning of Article 131-21
par. 2 CCP, constitutes the property that allowed the commission of the of-
fense, whether or not its use was determinative of his commission. The in-
vestigating chamber correctly justified its decision to seize the accused’s
home, since a video showing him practicing sexual acts on the person of
the civil party, was recorded at his home, a discreet place out of public
view, where he brought the victim and his mother, and where there are fur-
niture and accessories used in recorded acts. More precisely, he used his
apartment for the accomplishment of the offenses by inviting foreign vic-
tims to stay at his place. Therefore, the provision of this building constitu-
ted one of the means to attract economically vulnerable young women124.

Article 706-152 CCP, enacted by the Loi of 3rd June 2016, which
adapt French legislation to the provisions of Directive 2014/42, allows
the early disposal of a building when the conservation costs are dispro-
portionate to its value. The proceeds of the sale are then recorded and
will, at the owner’s request, be returned to him/her in the event of an ac-
quittal, provided that the property was not the direct or indirect instru-
ment or product of an offence.

As far as intangible property is concerned, in case of an in flagrante
delicto or preliminary inquiry, the JLD, on request of the prosecutor, can
authorize by a reasoned order the seizure, at the expense of the Treasury,
of intangible property or rights confiscated under article 131-21 CC. The
investigating judge may, in the course of his/her investigations, order the
seizure under the same conditions125.

As regards bank accounts, the Code of Criminal Procedure now
provides a legal basis for their seizure, which previously resulted from
practice and has been enshrined in case law in the form of an account
blocking requisition. By way of derogation from article 706-153, a judi-
cial police officer may be authorized, by any means, by the prosecutor or
the investigating judge to enforce, at the expense of the Treasury, the
seizure of a sum of money paid into an account opened with an institu-
tion that is legally authorized to keep deposit accounts126. On request of
the prosecutor, the seizure must subsequently by upheld by the JLD
within 10 days, starting from the date that it took place.

Practically, the police officer operating the seizure orders the credit
institution to transfer the sums seized to the AGRASC127. If, within a pe-

124 Cass. crim., 24th October 2018, n° 18-82.370.
125 Art. 706-53 CCP.
126 Art. 706-54 CCP.
127 Seized and Forfeited Assets Management Agency.
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riod of ten days, the JLD or the investigating judge, by reasoned order,
confirms the seizure, the sums will remain in the agency’s account. How-
ever, if the magistrate decides to release, in whole or in part, the funds
concerned, they will be returned by the agency upon receipt of the order.

Seizures without loss of possession128 may be ordered when the
seizure of a tangible personal property is considered inappropriate or
physically impracticable. The JLD, on request of the prosecutor, may au-
thorize, by a reasoned order, the seizure, of the property without taking
possession, at the expense of the Treasury. The investigating judge may,
in the course of the preliminary investigations, order the seizure under
the same conditions129. The magistrate who orders the seizure shall des-
ignate the guardian who will have the obligation to ensure the mainte-
nance and the conservation of the property at the expense of its owner or
its holder. Apart from the acts necessary for the maintenance and preser-
vation of the property, the guardian may use the property only to the ex-
tent that the judge’s decision expressly provides for it.

Seizures of estate may be subject to confiscation pursuant to par. 5
and 6 of article 131-21 CC, i.e. seizure is permitted only under a rea-
soned order made by the freedom and custody judge on request of the
local prosecutor, in an investigation on a felony or a misdemeanour pun-
ished by a minimum of five years imprisonment130. Seizures may then ex-
tent to all or part of the property of the suspected person and can only
be implemented where the Law so provides for or where the origin of
the property cannot be established.

The circulaire of 22nd December 2010 states that the seizure of Pat-
rimony must be implemented only when no other legal ground for
seizure is available: “Otherwise, the regime specifically applicable ac-
cording to the nature of the property concerned should be preferred”131.

128 “Saisie sans dépossession”: Art. 706-158 CCP; Loi n° 2013-1117 of 6th December
2013.

129 Art. 706-158 CCP.
130 Art. 706-148 CCP refers to art. 131-21, par. 5 and 6, CC; Loi n° 2016-731 of 3rd

June 2016. In a decision of 16th May 2018, the Cour de cassation decided, on the basis of
Article 706-148 CCP, that the investigating chamber, before an appeal against an order of the
JLD, on the request of the public prosecutor, seizure in value of goods, may, due to the
devolutive effect of the appeal, and after adversarial debate, modify the legal basis of the
seizure of these goods from that this measure was preceded by a request of the public
prosecutor, unimportant the foundation referred to by it, and must, if it is a seizure of assets,
order it itself. Cass. crim., 16th May 2018, n° 17-83.584, Dalloz, 2018, 1075.

131 Circulaire, 22nd December 2010, présentation des dispositions de la loi n° 2010-768
du 9 juillet 2010 visant à faciliter la saisie et la confiscation en matière pénale,
NOR:JUSD1033251C. http://www.textes.justice.gouv.fr/art_pix/JUSD1033251C.pdf.
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The example provided in the circulaire is those of a building that was ac-
quired through the proceeds of drug trafficking, which can be seized and
confiscated under article 706-150 CCP as an indirect product of the of-
fense and on ground of a seizure of Patrimony. It states that “in such a
case, the seizure on the sole ground of article 706-150 CCP should be
favoured”. It is only “if there is not enough evidence to establish a direct
or indirect link between the commission of the offense and the acquisi-
tion of the property concerned, or if the acquisition occurred previous to
the period covered by the procedure, that the seizure on the basis of ar-
ticle 706-148 will remain the only effective solution”.

As far as freezing of terrorist assets are concerned, the Minister of
Economy and the Minister of the Interior may decide, jointly, to freeze the
funds and economic resources: i) belonging to, possessed, detained or con-
trolled by natural person or legal entities, or any other entity who commit,
attempt to commit, facilitate, finance or incite or participate in acts of ter-
rorism; ii) belonging to, owned by, held or controlled by legal entities or
any other entity which is itself owned or controlled by the persons men-
tioned in 1° or acting knowingly for the account or on the instructions of
those persons132.

With respect to freezing measures decided under the provisions of
the United Nations Security Council or the Council of the European
Union, the Minister of Economy may order the freezing of funds and eco-
nomic resources: i) belonging to, possessed, owned or controlled by natu-
ral or legal persons, or any other entity who commits, attempts to commit,
facilitate or finance actions sanctioned or prohibited by resolutions adop-
ted under Chapter VII of the United Nations Charter or the acts adopted
pursuant to article 29 of the Treaty on European Union; ii) belonging to,
owned, held or controlled by legal persons or any other entity which is
themselves owned or controlled by the persons mentioned in 1° or acting
knowingly for the account or on the instructions of those persons133.

2.1.5. Procedural Conditions

As far as ordinary law seizures are concerned, provisions of the CCP
presented above are enforceable134.

As far as special seizures are concerned, first, it should be noted that
the seizure can only relate to property that may be confiscated135, that is

132 Art. L562-2 MFC.
133 Art. L562-3 MFC.
134 Art. 56, 76 and 99 CCP; see above (2.1.2.).
135 Art. 131-21 CC.
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property or rights whose confiscation can be ordered as additional pun-
ishment in case of a criminal conviction. Subsequently, the seizure must
be ordered by a judge. Finally, the order made both by the JLD and the
investigating judge, must be reasoned. The seizure decision itself is not
subjected to any mandatory formalities. The circulaire of 2010 only rec-
ommends: i) that the explicit legal basis for the seizure and the order of
the JLD that authorized it are mentioned; ii) that it contains a precise
identification of the property to which the seizure relates and, where ap-
propriate, the identification of any/all co-owners holding it, in order to
ensure its enforceability and to allow enforcement; iii) to bring this deci-
sion to the notice of those concerned by any means by the public prose-
cutor, in order to ensure its effectiveness.

In addition, research undertaken for the sole purpose of appre-
hending a property with a view to confiscation must be conducted as
part of an act of inquiry, in particular a formal search136. The magistrate
or the judicial police officer is therefore bound to respect the procedural
conditions of the search. He/she must in particular act in the presence of
the owner of the property or in the presence of two witnesses137. During
a preliminary inquiry, the seizure can only be carried out with the express
consent of the person concerned. To override the absence of consent, the
authorization of the JLD is needed.

As regards administrative/preventive freezing orders, formalism is
rather limited138. Article L562-9 MFC adds that “orders made by the mi-
nisters (…) are published in the Official journal and become enforceable
from the date of publication”.

2.1.6. Time limits for the issuing of a freezing order

A time limit is only provided for regarding freezing orders requested
by judicial authorities of another EU member State within the frame-
work of mutual recognition mechanisms139.

As regards siezures, no specific time limits are provided for in the
CCP. As a result, the usual criteria of reasonableness and due diligence
should apply. Besides, to our knowledge, there is for the moment no
evidence of any particular difficulty.

136 Art. 56 CCP.
137 Art. 57 CCP.
138 See above, 2.1.4.
139 Infra, C.
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In particular, rules on special seizures do not impose a mandatory
delay between the request of the requesting authority and the decision to
seize.

However, as regards the delay between the order to seize and its im-
plementation, the circulaire of 2010 recommends that the prosecutor
“provides for a rapid implementation of seizure measures authorized by
the JLD in order to avoid any delay between the notification of the
judge’s order and the decision to seize taken by the prosecutor on the ba-
sis of the order, which would be likely to jeopardize the enforcement ef-
fectiveness”.

As far as freezing of terrorist Assets and freezing measures decided
under the provisions of the United Nations Security Council or the Coun-
cil of the European Union are concerned, since the Minister of Economy
acts without prior request, there is no deadline imposed by the MFC.

2.1.7. Duration of the freezing order

The CCP does not provide for a maximum time limit for seizure.
The measure can therefore be maintained until the decision is made to
release the seizure or a finding of criminal liability is made.

As far as freezing of terrorist Assets and freezing measures decided
under the provisions of the United Nations Security Council or the Coun-
cil of the European Union are concerned, in principle, the property can be
frozen for a maximum of 6 months140. This suggests that the freezing mea-
sure is only to be applied temporarily141. However, these measures are re-
newable on the sole decision of the Minister. The lack of a maximum de-
lay was justified by the fact that “once expired, it would make frozen funds
available to terrorists again”. One of the objectives of the legislator was
therefore to allow permanent measures142. Moreover, the expiry of a natio-
nal freezing measure does not necessarily mean that the assets will be re-
leased. Indeed, the freezing could be resumed either by judicial measure or
international measure.

2.1.8. Rights and legal remedies of the person addressed by a freezing order

The judicial review of all seizures amounting to a freezing order may
be claimed according to the ordinary remedies provided for in the CCP.
Besides, several guarantees have been enacted by Law.

140 Art. L562-2 and L562-3 MFC.
141 The list of persons targeted by a national asset freeze measure is available online:

https://www.tresor.economie.gouv.fr/Ressources/4248_dispositif-national-de-gel-terroriste.
142 Ch. MAURO, “Lutte contre le terrorisme - Le gel d’avoirs n’est pas une sanction…

mais un peu quand même”, La Semaine Juridique, Edition Générale, 16th May 2016, 589.
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With regard to the seizure of intangible property in particular, the
Constitutional Council (Conseil constitutionnel) stated that this measure
is subject to all the guarantees that the rights of defence and freedoms
may require143. The Council also stated that the absence of a specified
period of time imposed on the investigating chamber to decide on the
appeal launched against the order authorizing or pronouncing the
seizure cannot constitute an infringement on the right to an effective ju-
dicial remedy that could deprive the person of the constitutional protec-
tion of the right of ownership. The judge is only required to make a rul-
ing within a reasonable amount of time.

Right to information. When the seizure of property that may be sub-
ject to subsequent confiscation has been made, the person concerned is
informed either during the search or at a subsequent hearing, provided
that informing the individual is not likely to compromise the course of
the investigations. He/she is then notified, at least briefly, of the reasons
for the seizure144. In the absence of information, no foreclosure delay can
be set against the person regarding a possible request for return of the
property seized.

Right of Appeal. An appeal against the seizure order may be
launched before the investigating chamber of the Court of Appeal within
ten days of its notification145.

The appeal against the seizure order is not suspensory, so that it can-
not be used to dissipate the seized property. The owner of the seized
property and the third parties to the proceedings may be heard by the in-
vestigating chamber, but third parties cannot launch the procedure by
themselves. Thus, the owner of a property seized as a product of the of-
fence which is not the person prosecuted will not be able to appeal
where he is not a party himself.

Acts with the effect of transforming, substantially altering the prop-
erty or reducing its value must be authorized by the JLD, on request of
the prosecutor who ordered the seizure. The person concerned and the
prosecutor may, within a period of ten days from the notification of this
decision, launch an appeal before the investigating chamber. The appeal
is suspensory (i.e. the original decision continues to run). Thus, the re-

143 Cons. const., 14th October 2016, n° 2016-583/584/585/586 QPC, http://www.con-
seil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/acces-par-date/decisions-
depuis-1959/2016/2016-583/584/585/586-qpc/decision-n-2016-583-584-585-586-qpc-du-14-oc-
tobre-2016.148001.html.

144 Art. D. 15-5-1-1 CCP.
145 Art. 706-150, par. 2, 706-53 par. 2 and 706-58, par. 2, CCP.
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quest granted by the investigating judge will have no effect until the de-
cision of the investigating chamber confirms it.

Control of the judicial authority. The seizure is ordered or con-
trolled by a judicial authority. In the same way, the judicial authority is
responsible for all the requests relating to the enforcement of the
seizure146.

Consent of the person concerned (only in respect of the preliminary
inquiry). Like the other acts of the preliminary investigation, the special
seizure of property confiscated under article 131-21 CC can only be car-
ried out with the consent of the interested person. The JLD may decide,
on request of the prosecutor, that the seizure will take place without the
consent of the person concerned if it is necessary for the investigation
into a felony or offence punishable with a sentence of imprisonment of
five years or more. The decision of the magistrate must be provided in
writing, and give reasons justifying the action taken.

Provisional nature of the measure (no ownership transfer). Special
criminal seizures have exclusively temporary effects. They do not transfer
ownership of the property to the State.

Until the seizure is lifted or the seized property is confiscated, the
owner or, failing that, the holder of the property is responsible for its
maintenance and conservation. He bears the burden of such expenses,
except for expenses that may be borne by the State147.

In the event of default or the unavailability of the owner or the
holder of the property, the public prosecutor or the investigating judge
may authorize the AGRASC to assume responsibility for the manage-
ment and recovery of the seized and confiscated assets which advance
sale is not envisaged. This is with a view to enabling the Agency to take
all the legal and materials acts necessary for the conservation, the main-
tenance and the valuation of the property.

Any act that has the effect of transforming or substantially modify-
ing the property or reducing its value is subject to the prior authorization
of the JLD, upon the request of the prosecutor or the investigating judge.

The 2010 circulaire recommends “to inform this person or the per-
son from whose hands the property is seized, if necessary, by a reminder
contained in the body of the decision”.

However, some guarantees are excluded. For example, adversarial
argument is not permitted before the judge who authorized or ordered
the seizure, nor is the decision to be suspended pending an appeal before

146 Art. 706-144 CCP.
147 Art. 706-143 CCP.
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the investigating chamber. This is to prevent the owner or the person
concerned from taking advantage and employing stalling tactics.

Right to restitution. During an investigation, the investigating judge
is competent to decide on the restitution of the objects placed under ju-
dicial control148. He/she rules, by reasoned order, either on requisitions
of the public prosecutor, or, after his/her opinion, ex officio or at the re-
quest of the accused, the civil party or any other person claiming to be
entitled on the object. The decision must be taken within one month,
otherwise the plaintiff may directly seize the president of the chamber of
the investigation. The investigating judge may also, with the consent of
the public prosecutor, decide of his own motion to return to the victim
of the offense objects under judicial authority whose property is not dis-
puted.

However, there is no restitution if it hinders the manifestation of the
truth or the safeguarding of the rights of the parties, or, since the Law of
3rd June 2016, when the property seized is the instrument or the direct or
indirect product of the offense or if it presents a danger to persons or
property. Finally, it can be refused when the confiscation of the object is
provided for by law.

In a judgment of 28 February 2018, the Criminal Chamber recalled
the immediate application of the new provisions resulting from the law of
3 June 2016; in this case, paragraph 4 of article 99 of the CPP. As a proce-
dural law, it escapes the principle of non-retroactivity. In this case, which
concerned the seizure of a luxury branded vehicle purchased with funds
derived from misappropriation to the detriment of a company, the appli-
cant claimed to be in good faith and to benefit from paragraph 3 of Arti-
cle 99, according to which the investigating judge “may also, with the
agreement of the public prosecutor, decide ex officio to return or have re-
turned to the victim of the offence objects placed under judicial control
whose ownership is not in dispute”. The Criminal Division relies on the
sovereign discretion of the trial judges, who considered, on the one hand,
that the car was the direct or indirect product of the offences and, on the
other hand, that the applicant, in view of the purchase conditions, could
not fail to suspect certain irregularities149.

In case of an in flagrante delicto or preliminary investigation, the
right to restitution is subject to the existence of a prior request from the
owner150. The responsibility to seek restitution therefore lies with him.

148 Art. 99 CCP.
149 Cass. crim., 28th February 2018, n° 17-81.577; D. MIRANDA, “Bien mal acquis (et de

mauvaise foi) ne profite jamais…”, in AJ Pénal, 2018, 264.
150 Art. 41-5, par. 4, CCP.
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The request is to be made within the six months following the final deci-
sion151. Once this period has elapsed, the State becomes the owner. The
period is reduced to two months when the owner or the person to whom
the restitution has been granted does not claim the object after formal
notice addressed at his last known address152.

According to the CCP, once a decision has been given to dismiss the
case, acquit the defendant, or to convict the defendant but without ap-
plying the penalty of confiscation, the prosecutor informs, by acknowl-
edgement letter, the owner of the property of the modalities of restitu-
tion of the product of the sale153. However, this information relates only
to provisional seizures made in the context of a judicial inquiry and only
applies to property disposed of during the proceedings. In other cases,
the individuals concerned have no right to this information even if no de-
cision of confiscation has been pronounced.

The prosecutor or the Court of Appeal general prosecutor are the
only authorities empowered to rule on the restitution of the property that
has been seized in the case of a decision where no action is taken or a de-
cision of dismissal. This is also the case in the event of an acquittal or if,
despite the conviction, the sentence of confiscation has not been pro-
nounced.

Sometimes restitution is not allowed, which means there is no ab-
solute right to restitution.

For example, an order for restitution need not be given where this
is likely to create a danger to persons or property or where a particular
provision provides for the destruction of property under judicial con-
trol154. Furthermore, the prosecutor may order the destruction of seized
personal property whose preservation is no longer necessary for deter-
mining the decision in the case of objects classified by law as dangerous
or harmful or the detention of which is unlawful155. Sometimes the con-
fiscation is mandatory and therefore restitution is impossible. Thus, with
regard to drug trafficking156, shall be pronounced “the confiscation of fa-
cilities, equipment and any property that has been used, directly or indi-
rectly for the commission of the offence, as well as any product from it
to any person they belong and wherever they are found since their owner

151 Art. 41-4, par. 3, CCP; Loi n° 2016-731 of 3rd June 2016.
152 Art. 41-4, par. 3, CCP.
153 Art. R. 15-41-3 CCP.
154 Art. 41-4, par. 2, CCP.
155 Art. 41-4, par. 3, CCP.
156 Art. 222-49 CC.
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could not ignore the origin or the fraudulent use”. Thus, for example, a
vessel used to transport 3 kilos of cocaine will not be returned157.

In the abovementioned decision, the Constitutional Council (Conseil
constitutionnel) states that individuals targeted by administrative/preven-
tive freezing orders “are not deprived of the possibility to bring their claim
against the orders before an administrative court, including by way of an
interlocutory procedure; it is for the court to assess, according to the ele-
ments contradictorily debated before it, the existence of motives justifying
the temporary freezing of assets measure”158. According to article L521-1
of the Code de justice administrative159, a petition for suspension allows ju-
dicial review and the suspension of the enforcement of an administrative
decision, within 48 hours and up to one month, according to the level of
urgency. It is a provisional measure, suspending the decision until the ad-
ministrative court pronounces on the annulment appeal.

Furthermore, the minister of Economy (art. L562-3 MFC) or the mi-
nister of Interior and the minister of Economy (art. L562-2 MFC) may
jointly authorize the partial removal of the order when they consider it
“consistent with the safeguard of law and order” and with the decisions
that motivated the order. Such an authorization may be granted by the mi-
nister(s) on their initiative, or on a demand from the individual or the le-
gal entity who/which is targeted by the measure. Authorizations are gran-
ted if the claimer is able to demonstrate either, a necessity resulting from
particular material needs relating to his/her private and family life or to the
requirement of its activity, providing this activity is consistent with law and
order, or motives relating to the preservation of his/her/its patrimony (art.
L562-11 MFC).

Finally, when the freezing measure is removed, this information
should be brought to the attention of the person concerned, as far as pos-
sible. And when a person is no longer subject to a national freezing mea-
sure, the “right to be forgotten” orders the administration to erase any
information relating to this person.

2.1.9. Legal remedies against unlawful freezing orders

The law provides for the possibility for the owner who regains pos-
session of his property to obtain compensation. This is not a general
right however, as it relates only to “the loss of value that may have re-
sulted from the use of the property”160. Compensation is therefore only

157 M. VÉRON, “Le refus de restitution d’un navire confisqué”, Droit Pénal, 2010,
comm. 68.

158 Cons. const., 2nd March 2016, n° 2015-524 QPC, §.10.
159 Administrative justice code.
160 Art. 41-5, par. 3, CCP.
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available in relation to the loss of value in respect of the property itself,
and not the losses incurred from being deprived from use of the prop-
erty.

If the property has been disposed of in the course of proceedings,
then the amount received on the sale is returned. The law does not pro-
vide for the value of this sum to be re-assessed according to changing
market values. It is therefore not possible for the owner to request a re-
evaluation of the price based on the market value assumed at the time of
restitution or loss resulting from the inability to make use of the property
during the course of the procedure.

As far as administrative/preventing freezing orders are concerned, ar-
ticle L562-13 MFC reads “The state is liable for the damageable conse-
quences of the enforcement, carried out in good faith” of freezing orders.

2.2. Freezing of third-parties’ assets

Subject to special rules hereafter detailed, freezing procedures pre-
viously discussed can be implemented when the freezing of third-parties’
assets is contemplated.

All judicial freezing measures are subjected to the ordinary judicial
review procedure available in the CCP.

As regards administrative/preventive orders, article L562-10 MFC
reads “measures implemented (…) are enforceable against this parties
who/which may claim of a right on the assets or economic resources
subjected to a freezing measure, even when the right grew out previous to
the measures”.

In return, the partial release of the measures may be requested by any
third party who/which is able to claim he/she/it owes a right on the assets
or economic resources targeted by the freezing order. The granting of the
authorization is subjected to the same conditions (art. L562-11 MFC).

2.2.1. Procedures for the freezing of third-parties’ assets

The legal framework. No legal provision makes explicit reference to
the possibility of seizing property in the hands of a third party. From this
point of view, Criminal law does not provide any counterpart to article
L112-1, al. 1, of the Code des procédures civiles d’exécution161, which
reads “seizures may relate to all property belonging to the debtor even if

161 Code of Civil Enforcement Procedures.
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held by third parties”162. However, such a possibility is not entirely ex-
cluded in criminal procedure, since certain provisions refer to it163.

Thus, article 131-21 CC sets out the cases in which the seizure may
be carried out when the property is in the hands of a third party. The
property in question belongs to the offender, but it is owned by someone
else. Under this provision, the property may be apprehended whilst in
the possession of this third-party holder without his being able to oppose
it. The enforcement procedure is the same as that provided for interested
parties164.

Sometimes, the seizure is subjected to the existence of a property
right of the convicted person165. In other cases, the confiscation of prop-
erty of which the convicted person has “free disposal” is allowed. Finally,
the seizure can be pronounced on property, regardless of any legal rela-
tionship with the prosecuted person, no matter who holds it. However,
the rights of third parties in good faith are always preserved.

Cases in which a title-deed is required. As a consequence of the
principle that penalties are personal, the seizure and confiscation of
property under the provisions of al. 5 and 6 of Article 131-21 CC can
only be carried out on property belonging to the convicted person166.
These provisions respectively relate to the seizure of property of which
the convicted person could not justify the origin and the general seizure
of all or part of his assets and general property. The extent of this seizure
explains that the legislator has subjected it to the existence of a property
right of the convict on the property. The principle of proportionality re-
quires that the property rights of third parties uninvolved in the criminal
activity cannot be infringed. On the other hand, depending on the grav-
ity of the offence committed, it may be justifiable to seize all assets or
property where it cannot be demonstrated that these have been lawfully
acquired. Article 131-21 CC does not establish a general principle that
only property belonging to the convicted person may be seized. This re-
quirement should not, therefore, be extended to assumptions that the
law does not provide, in accordance with the principle of strict interpre-
tation of the criminal law.

Cases in which the person must only have free disposal. Article 131-
21, al. 2 CC allows the confiscation, and thus the seizure, of the property

162 Ordonnance n° 2011-1895 19th December 2011.
163 E. CAMOUS, “Fasc. 20: Des saisies pénales spéciales”, in Jurisclasseur, 40.
164 Art. 706-141 to 706-158 and Art. D. 15-5-1-1 CCP.
165 CH. CUTAJAR, “Le nouveau droit des saisies pénales”, in AJ Pénal 2012, 124 and ff.
166 Art. 8 and 9 of Declaration of the Rights of Man and of the Citizen; Cons. const,

16th June 1999, n° 99-411 DC.
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used to commit the offence or which was intended to commit it when the
convicted person has free disposal, “subject to rights of the owner in
good faith”. The freedom to dispose of the property is one of the most
important elements of the right of ownership. It follows that the true
owner is the one who has the right to free disposal of the property. To
prove the right to freely dispose, it is necessary to demonstrate that the
one who claims the property is only the apparent owner. Merely demon-
strating that the individual who has been sentenced is using or enjoying
the property will not be sufficient to authorize the seizure. It will be nec-
essary to demonstrate that the third party claiming the property does not
enjoy the essential prerogative of the right of ownership, namely the right
to dispose of it. The requirement of good faith means that the person
holding the property must have been unaware that the property which
he/she acquired is related to the commission of an offence. Restitution to
the owner in good faith requires that he diligently pursue its claim.

Circumstances where the right of ownership is irrelevant. In some
cases, it does not matter whether the property is owned by the individual
who has been convicted. This applies when confiscation is mandatory.
Under Article 131-21, al. 3, CC, it is therefore possible to seize, the prop-
erty that is the object or the direct or indirect product of the offence, ex-
cept, of course, if it can be returned to the victim. Such property can be
confiscated, no matter who holds it. In order to protect the interests of
bona fide third parties, it is intended that, if the proceeds of the offence
have been mixed with lawful funds to acquire one or more other prop-
erties, the seizure will only concern the estimated value of the proceeds
of the offense. This is, moreover, the opinion of the Ministry of Justice in
the 2010 circulaire, which states that, apart when it is so provided for by
law, “seizure and confiscation do not require that the property seized or
confiscated be the property of the accused or convicted person, if it con-
stitutes the object, the instrument or the direct or indirect product of the
offence”. The public prosecutor, pursuant to Article 41-5 CCP, and the
investigating judge, pursuant to Article 99-2 CCP, may return property
belonging to victims prior to the judgment.

Specific provisions of the Criminal Code. In addition, some special
provisions provide for the seizure of property, no matter who currently
enjoys possession of the property. Thus, article 225-24, 1° CC allows the
“Confiscation of the movable assets directly or indirectly used for the
commission of the offence as well as of any products of the offence held
by a person other than the person victim of human trafficking or prac-
ticing prostitution”. Under this provision, the Criminal Chamber of the
Court of Cassation approved the seizure of funds deposited on the ac-
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counts of a legal person and belonging to a third party condemned for
habitual tolerance of prostitution167.

Specific provisions in the Code of Criminal Procedure168. Intangible
property can be seized even when held by a third party according to the
CCP. Thus, a sum of money paid into an account opened with an insti-
tution authorized by law to hold deposit accounts may be seized even
when held by a third-party holder169. Similarly, the seizure may relate to
a debt obligation for a sum of money. In this case, the third-party debtor
must immediately record the amount due to the Caisse des dépôts et
consignations or to the AGRASC170.

Article 706-145 CCP forbids any disposal of assets seized within
criminal proceedings and reads that “from the time it becomes enforce-
able and until its release or the confiscation of the seized asset, the crim-
inal seizure suspends or forbids any civil enforcement proceedings on the
asset subjected to the criminal seizure”. Nonetheless, when the uphold-
ing of the seizure is not necessary anymore, a creditor owing an enforce-
ment order may be authorized to start or carry on civil enforcement pro-
ceedings on the asset (art. 706-146 CCP).

The criminal seizure of an immovable asset is enforceable against
third parties following the publication of the order and until the release
of the seizure (art. 706-151 CCP); so is the seizure of a business (art. 706-
157 CCP). The seizure of intangible assets must be notified to the issu-
ing person or corporate entity (art. 706-156 CCP). The public prosecu-
tor is in charge of the enrolments and notifications.

The seizure of a debt obligation resulting from a life insurance con-
tract results in the “freezing” of the contract. It suspends any right of re-
demption, renunciation, pledge of the contract and prohibits any subse-
quent acceptance of the benefit of the contract pending the final judg-
ment, prohibiting the insurer from granting an advance to the insured.
The decision to seize is notified to the subscriber as well as to the insurer
or to the organization with which the contract has been subscribed. The
contract is frozen during the investigation and, if the confiscation is not
ordered, the contract is restored to the insured. The seizure does not al-

167 Cass. crim., 8th April 2009, n° 08-86.386 - M. VÉRON, “La saisie des produits de la
prostitution”, Droit Pénal, 2009, comm 106.

168 Loi n° 2010-768 of 9th July 2010.
169 Art. 706-154 CCP. In its decision of 24th October 2018, the Cour de Cassation ruled

under Article 706-154 CCP that: “the party who appeals against an order for the special
seizure of money credited to a bank account is entitled, in the course of the appeal, to have
the documents of the proceedings relating to the seizure which he/she is contesting made
available” (n° 17-86.199).

170 Art. 706-155 CCP.
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low for the sums insured to be immediately apprehended, unless it can
be established that the amount of premiums and contributions invested
in the life insurance is the direct or indirect product of the offence. If this
is the case, the seizure may then relate to the sums themselves and be
carried out directly in the hands of the managing body of the insurance
policy. The seizure of shares, securities, financial instruments and other
intangible assets or rights is notified to the interested person and, where
applicable, to the financial intermediary.

The freezing of “terrorists’ assets” is carried out against the natural or
legal persons who own, hold or control them. Assets held by a third-party
holder can therefore still be frozen171.

As regards freezing measures decided under the provisions of the
United Nations Security Council or the Council of the European Union,
there too, property held by a third party may be frozen under Article L.
562-3 MFC.

2.2.1. Rights and legal remedies

The Law distinguishes between a victim and a third party acting
bona fide.

The victim has a right to the restitution of the property seized as a
consequence of the property right he/she owns on the asset172. The only
reservation is that the continuance of the seizure is no longer required
for the investigation needs.

The third party acting in good faith is treated differently in criminal
proceedings. He/she has not directly suffered injury as a result of the of-
fence and he/she has not been involved in the offence itself but has rights
over the property seized. The potential loss suffered by the third party
does not arise from the offence itself, but from the procedure of the
seizure.

The third party must have acted in good faith. This good faith is
presumed when the third party is not aware of the criminal use that is

171 Art. L562-2 and ff. MFC, as amended by ordonnance n° 2016-1575 of 24th Novem-
ber 2016 https://www.legifrance.gouv.fr/affichTexteArticle.do;jsessionid=689CB3CEB6EA2
EF0C42AF3CCBE25BAC5.tplgfr23s_2?cidTexte=JORFTEXT000033471674&idArticle=LEGI
ARTI000033472599&dateTexte=20161126.

The purpose of the order is to extend the scope of assets that may be frozen and the
definition of persons subject to the freezing and prohibition of the release of funds for the
benefit of persons covered by a measure, freezing of assets, as well as to extend the scope of
information exchange necessary for the preparation and implementation of freezing measures
and finally to clarify the terms and conditions for the release of frozen assets.

172 E. CAMOUS, “Fasc. 20: Des saisies pénales spéciales”, Jurisclasseur, 186 and ff.
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made of the property over which he/she claims to have rights. Therefore,
he/she cannot assert his rights if it is established that he/she knew or
could not have been unaware that the property was somehow associated
with the commission of an offence.

The third party in good faith may require the property which he/she
claims to own according to the rules applicable to ordinary law. He/she
then has a right to restitution which is exercised according to the rules
established in this area.

The third party in good faith naturally has a right to compensation
whenever the property concerned is disposed of in anyway. The same ap-
plies if it has been transmitted to the AGRASC, in order for the Agency
to carry out all the acts necessary for its conservation, maintenance or
valuation173.

Decisions that violate the rights of bona fide third parties fall within
the scope of the seizure court proceedings regulated by the provisions
specifically established for this purpose. It is therefore the magistrate
who ordered or authorized the seizure who has jurisdiction174.

Procedure. The law does not provide for any special provision by
which a third party in good faith can assert his/her rights. No time limit
has been established in this regard. He/she can therefore act as long as
the seizure is continuing.

2.3. Confiscation

2.3.1. Preliminary remarks

By two recent decisions, the Constitutional Council (Conseil consti-
tutionnel) has reviewed the conformity of confiscation provisions to the
French Constitution. In a decision of November 26th 2010175, it states
that the penalty of confiscation does not, in itself, contravene the princi-
ple of necessity of penalties, even in case of a petty offense, provided the
principle of proportionality is complied with176. It further states that arti-
cle 131-21 CC, which provides for the automatic confiscation of the
goods used to commit the offense or which are the direct or indirect pro-

173 Art. 706-143, par. 2, CCP; Loi n° 2010-768 of 9th July 2010.
174 Art. 706-144, par. 1, CCP.
175 Cons. const., 26th November 2010, n° 2010-66 QPC, M. Thibaut G. [Confiscation

de véhicules], Official Journal, 27th November 2010, Text. n° 39.
176 § 5.
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ceeds of the offense in case of a felony or a misdemeanor punished by a
minimum of one year imprisonment (par. 1), of the goods the convicted
person proved unable to justify of their origin in cases of a crime or a
misdemeanor having procured proceeds and punished of a minimum of
five years imprisonment (par. 5), or of the goods legally regarded as dan-
gerous or harmful when their detention is unlawful (par. 7) is consistent
with the Constitution and that, as regards the seriousness of the offenses,
the confiscations are not “obviously disproportionate”177, Finally, the
Council reckons that article 131-21 preserve the property right of third
parties acting in good faith178.

Besides, in a decision of May 18th 2018179, the Council states that
the overall confiscation of all assets belonging to individuals who have
been found guilty of terrorist offenses (art. 422-6 of the Penal code) is
not «obviously disproportionate», taking into account the seriousness of
offenses of acts of terrorism, and therefore, is consistent with the princi-
ple of necessity and proportionality of punishments180.

2.3.2. Procedures for the confiscation of assets

The legal framework. Confiscation proceedings are mainly regulated
by article 131-21 CC which has been presented I detail above181.

The enforcement of article 131-21 CC is also provided for by arti-
cles 706-141 et seq., Title XXIX. On special seizures of the CCP. Article
706-141 reads “the present title is enforceable, in order to guarantee the
implementation of the complementary penalty of confiscation as defined
by the provisions of article 131-21 CC, to seizures carried out in accor-
dance with the present code when they are carried out on all or on a part
of a person’s goods, on an immovable good, on a movable intangible
right or a debt obligation and on to seizure that do not involve a dispos-
session of the good”, whereas article 706-141-1 allows confiscation “in
value”. Chapter I provides for the “common provisions”. According to
article 706-143, until the release of the seizure or of the confiscation, the
owner or the holder of the assets are responsible for their maintenance
and conservation. In case of non-compliance, the public prosecutor or
the investigating judge may transfer the asset to the AGRASC.

177 § 6.
178 § 7.
179 Cons. const., 18th May 2018, n° 2018-706 QPC, M. Jean-Marc R. [Délit d’apologie

d’actes de terrorisme], Official Journal n° 122, 30th May 2018, Text. n° 110.
180 §§.15 to 18.
181 See, 1.
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2.3.3. Competent authorities to request or impose a confiscation order

As far as national authorities182 are concerned, confiscation can only
be requested by judicial authorities183.

The confiscation of all assets subjected to seizure orders may be im-
posed by the trial court when it comes to a criminal conviction.

Furthermore, according to article 373-1 CCP, the Cour d’assises
(Court of Assize, competent for felonies), when it orders the confiscation
of an asset, may order both the immediate seizure of this asset in order
to guarantee the enforcement of the confiscation and the transfer of the
asset to the AGRASC for the purpose of its disposal. Appeals lodged
against such an order are not suspensory. Article 484-1 CCP empowers
the correctional tribunal (competent for misdemeanours) with the same
prerogative.

2.3.4. Standard of proof for the imposition of a confiscation order

As regard the standard of proof, there is no specific provisions in
the French CCP. It may therefore be inferred that the standard of proof
is the ordinary one. Article 427 CCP reads: “Except where the law oth-
erwise provides, offences may be proved by any mode of evidence and
the judge decides according to his innermost conviction. The judge may
only base his decision on evidence which was submitted in the course of
the hearing and contradictorily discussed before him”. Prosecutors
mainly have to prove the adequacy of confiscation, i.e. subject to third
parties and victim rights, confiscation is necessary and proportionate to
effectively punish the offender.

2.3.5. Time limits for the issuing of a confiscation order

Disparate provisions deal with time limit issues. The general princi-
ple has been stated by the French Conseil constitutionnel in the above-
mentionned decision of October 14th 2016: “the court must rule in a
reasonable time”.

No evidence was found of existing complaints of unreasonable du-
ration of this kind of proceedings in France.

2.3.6. Rights and legal remedies of the person addressed by a confiscation
order

Rights and guarantees mainly lay in the right to lodge an appeal be-

182 As regards foreign authorities, see infra, C.
183 Cass. crim., 18th September 2012, n° 12-80.662; in JCP Entreprise et Affaires, 46,

15th November 2012, 1682.
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fore the Court of appeal of any confiscation order made by a first-tier
trial court. Confiscation orders are criminal sentences, subjected to the
ordinary rules governing appeal proceedings.

Besides, according to article 41-4 of the CCP, “Where no court has
been seized, or where the court involved has exhausted its jurisdiction
without deciding on the return of property, the district prosecutor or
prosecutor general are competent to decide, on their own motion or
upon application, as to the restitution of property of which the owner-
ship is not seriously disputed”. Article 99 CCP reads “During the inves-
tigation, the investigating judge is competent to decide on the restitution
of items placed under judicial authority. He/she decides by making a rea-
soned order either upon the district prosecutor’s submissions or on his
own motion, after hearing the prosecutor’s opinion, or upon the applica-
tion of the person under judicial examination, the civil party or any other
person claiming a right over the item. He/she may also on its own mo-
tion decide, with the agreement of the district prosecutor, to return or to
have returned the articles placed under judicial authority whose owner-
ship is not disputed to the victim of the offence. (…) The investigating
judge’s order is served either on the applicant in the event of a dismissal
of the application, or on the public prosecutor and on any other party
concerned in the event of a restitution decision. It may be referred to the
investigating chamber by an ordinary application filed with the court
registry within the time limit and according to the conditions set out by
the fourth paragraph of article 186. This time limit is suspensive”. Fur-
thermore, the president of the investigation chamber may order, on sub-
missions of the general prosecutor of the Court of appeal or on request
of one of the parties, by making a reasoned order on the total or partial
release of seizures. Decisions of acquittal or which do not confirm the
confiscation automatically give rise to the release of the seizures (art. 373-
1 CCP). Likewise, the president of the correctional chamber of the Court
of appeal may order, by issuing a reasoned order either upon the district
prosecutor’s submissions or upon the application of one of the parties, of
the total or partial release of the seizures. Dismissals or decisions that do
not confirm the confiscation automatically give rise to the release of the
seizures (art. 484-1 CCP).

2.4. Third-Party Confiscation

Third-party confiscation is not ruled on by any specific provisions.
Provisions discussed above (III) may be enforced. The burden of prov-
ing his/her property and/or bona fide lies on the third-party when he/she
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claims against the enforcement of a confiscation which is contemplated
by the trial court.

In a recent decision184, the criminal chamber of the Court of cassa-
tion states – under the visa of article 1 of the additional protocol n° 1
ECHR, article 6, § 2, of EU directive 2014/42 and articles 131-21 CC
and 481 and 482 CCP185 – that 1) a judgement denying the restitution to
a third-party is appealable without res judicata of the confiscation order
made by the trial court being opposable to him/her and 2) if the restitu-
tion application should be examined in accordance with article 481 CCP
when the seized or frozen assets have not been confiscated yet, such an
application must be decided on according to the provisions of article
131-21 CC once the assets have been confiscated. Having regards to the
“clear and unconditional” provisions of article 6 § 2 of the EU directive,
which guarantee the rights of the bona fide owner, the Court states that,
although it is established that the confiscated assets have been purchased
with the proceeds of a criminal offense, nonetheless the bona fide third-
party’s rights should not be infringed, which involves the restitution of
the confiscated assets.

3. Mutual recognition aspects

3-1. Freezing

3.1.1. National legal framework for the mutual recognition of freezing or-
ders

Article 6 of Act No 2005-750 of 4 July 2005 inserted a Section 5 in
Chapter II of Title X186 of Book IV187 of the Code of Criminal Procedure.
This section contains the provisions transposing the Framework Deci-
sion of the Council of the European Union of 22 July 2003 on the exe-
cution in the European Union of orders freezing property or evidence188.

In accordance with the EIO Directive, the provisions of Articles 695-
9-1 and following have been partly rewritten by Article 3 of the Order of
1 December 2016 in order to cover only requests for freezing with a view
to confiscation, and no longer apply, as was previously the case under the

184 Cass. crim., 7th November 2018, n° 17-87424.
185 See also Cass. crim., 27th June 2018, n° 17-87424.
186 “International judicial cooperation”.
187 “Some specific proceedings”.
188 M. MASSÉ, “L’évolution du droit en matière de gel et de confiscation”, Revue de

Science Criminelle et de Dorit Pénal Comparé, 2006, 403; A. BEZIZ-AYACHE, “La nouvelle
procédure de gel de biens ou d’éléments de preuve”, AJpénal, 2005, 410.
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Framework Decision of 22 July 2003, to requests for freezing of evidence.
As a result, when an item is requested for freezing because it is likely to
be used as evidence – even if it is property which may otherwise or sub-
sequently be subject to confiscation – the EIO will be preferred (which
will in particular make it possible to use only one form, that of the EIO,
without having to send the evidence freezing order accompanied by the
request for transfer and the freezing certificate). Requests for freezing
provided for in articles 695-9-1 and following shall henceforth be made
only in cases where the sole objective sought is confiscation.

Restating the letter of Article 2(c) of Decision 2003/577, Article 695-
9-1 defines a freezing order as: “a decision taken by a judicial authority
of a Member State of the European Union, called the issuing State, to
prevent the destruction, transformation, removal, transfer or disposal of
property liable to confiscation located in the territory of another Mem-
ber State, called the executing State”.

The same article provides that “The freezing order is subject to the
same rules and has the same legal effects as a seizure” (Art. 695-9-1, in
fine CCP).

The freezing order does not cover all the cases known to national
law concerning precautionary measures applicable to the organized
crime regime (Art. 706-103 CCP), since the latter text allows for the tak-
ing of protective measures irrespective of any link with the alleged facts,
and is limited solely to a connection between the person under investiga-
tion and his property189.

Furthermore, it should be noted that, while under French law con-
fiscation may, for certain specified offences190, be general (confiscation of
patrimony) and concern property not directly related to the said of-
fences, the freezing order referred to in Article 695-9-1 may concern only
property which is the proceeds of an offence or corresponds in whole or
in part to the value of such proceeds191 or constitutes the instrument or
object of the offence (Art. 695-9-2 CCP)192.

189 O. BEAUVALLET, “Entraide judiciaire international: Dispositions propres à l’entraide
entre la France et les autres Etats membres de l’Union européenne”, JurisClasseur Procédure
Pénale, (Art. 695 à 695-9-53), Fasc. 20, n° 117.

190 See supra, Part A. Art. 222-49, 225-25 and 324-7 12° CP.
191 The concept of value has the same meaning as that referred to in particular in the

fourth paragraph of Art. 131-21 CP, which provides that “Where the thing confiscated has
not been seized or cannot be produced, confiscation in value is imposed. For the recovery of
the sum representing the value of the thing confiscated, the provisions governing judicial
enforcement of public debts apply”.

192 “A freezing order may be issued in respect of any property, movable or immovable,
tangible or intangible, as well as any judicial act or document establishing a title or a right
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3.1.2. Competent authorities for the execution of freezing orders from an-
other EU Member State193

Entrusted initially (2005) to the JLD, the competence to rule on re-
quests for freezing of property with a view to their subsequent confisca-
tion is now entrusted to the investigating judge (Art. 695-9-10 CCP) ter-
ritorially competent (Art. 695-9-11 CCP)194 and, where appropriate,
through the public prosecutor or the Prosecutor General.

The public prosecutor is competent to carry out the measures or-
dered by the investigating judge.

Before handing down a decision, the investigating judge, directly
seized of a request for freezing, shall communicate it to the public pros-
ecutor for his opinion (CCP, art. 695-9-12).

The public prosecutor who directly receives a request for freezing
shall forward it for execution, with his opinion, to the investigating judge
(CCP, art. 695-9-12, para. 2).

3.1.3. Grounds for non-recognition and non-execution

The grounds for refusal to execute a freezing order are either op-
tional or mandatory.

Article 695-9-16 of the Code of Criminal Procedure provides that
execution of the decision may (optional grounds) be refused if it is not
accompanied by a certificate or if the certificate is incomplete or does
not correspond to the freezing order. However, in this case, a period may

over such property, which the judicial authority of the issuing State considers to be the prod-
uct of an offence or corresponds, in whole or in part, to the value of this product, or consti-
tutes the instrument or the object of an offence.

The provisions of this Section shall not apply to requests to prevent the destruction,
transformation, removal, transfer or disposal of an object, document or data which may be
used as evidence, even if it is the proceeds of an offence or constitutes the instrument or
object of an offence, which requests shall be the subject of a European investigation order in
accordance with the provisions of Section 1 of this Chapter”.

193 Where France is the issuing State, the public prosecutors, investigating judges, JLD
and trial courts competent to order a seizure according to the provisions of the CPP owe
jurisdiction to order the freezing of assets located in another member State and to issue the
certificate (Art. 695-9-7 CCP).

194 For the sake of simplification, there is a double extension of territorial competence.
Thus, on the one hand, a competent judge on the basis of the location of only one of the
property or evidence would be competent for the entire request addressed to him. And sec-
ondly, in the absence of a precise location, the territorial jurisdiction of the Paris investigat-
ing judge is extended to the entire national territory.

If the judicial authority to which the request for freezing has been transmitted does not
have the competence to act on it, it shall transmit it without delay to the competent judicial
authority and inform the judicial authority of the issuing State (Art. 695-9-11, ali. 3 CCP).
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be granted to the judicial authority of the issuing State to provide the
necessary elements.

The mandatory grounds for refusal are provided for in article 695-9-
17 CCP. There are five of them: 1° when the execution of the freezing or-
der would be likely to threaten public order or the fundamental interests
of the nation195; 2° If an immunity bars the execution or if the asset can-
not be seized according to French law (such as, for example, correspon-
dence between the lawyer and the person under investigation or docu-
ments classified as “secret defence”); 3° (ne bis in idem) If it appears from
the certificate that the freezing decision is based on offences for which the
person who is the object of the said decision has already been conclusively
judged by the French judicial authorities or by the judicial authorities of
a State other than the issuing State, provided that, in the case of a convic-
tion, the penalty has been carried out, is being carried out or can no
longer be carried out under the law of the State of conviction; 4° (dis-
criminatory grounds) If it is established that the freezing decision was
taken with the purpose of prosecuting or convicting a person because of
his gender, race, religion, ethnic origin, nationality, language, political
opinions or sexual preferences or gender identity, or that the execution of
the said decision could affect the situation of this person for one of these
reasons; 5° (double jeopardy) If the freezing decision was taken with an
aim of confiscating property and the facts supporting it do not constitute
an offence allowing, according to French law, the seizure of that property.

Nevertheless, the ground for refusal set out in 5° is not applicable
when the freezing decision concerns an offence which, according to the
law of the issuing State, is comprised within one the of the categories of
offences mentioned in article 694-32 (concerning the EIO) and is pun-
ished by an unsuspended custodial sentence of at least three years.

The execution of the freezing order may no longer be refused in re-
spect of tax, duty, customs or changes on the ground that the relevant
French legislation differs from that of the issuing State (see Art. 695-9-18
CCP).

To date, no court decision has ruled on these grounds for refusal.

3.1.4. Grounds for postponement

Enforcement may be deferred, pursuant to Art. 695-9-20 CCP,
When it is likely to prejudice an ongoing criminal investigation (1°);

195 Note that this ground for refusal is based on a reference to another article of the
CCP. Indeed, art. 695-9-17 CCP contains a reference to art. 695-9-14 of the same Code
(“Without prejudice to the application of article 694-4, the execution of a freezing decision is
refused in any of the following cases: […]”).
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when any of the property in question has already been the subject of a
freezing or seizure measure in the context of criminal proceedings (2°);
when the freezing order is taken with a view to the subsequent confisca-
tion of property and the property is already the subject of a freezing or
seizure order in the context of non-criminal proceedings in France (3°);
where any of the property in question is a document or medium pro-
tected for national defence purposes, as long as the decision to declassify
it has not been notified by the competent administrative authority to the
investigating judge in charge of executing the freezing order (4°).

The investigating judge who decides to postpone the execution of
the freezing order shall inform the judicial authority of the issuing State
without delay by any means leaving a written record, specifying the rea-
son for the postponement and, if possible, its foreseeable duration.

3.1.5. Time limits for the execution of freezing orders from another EU
Member State

Unlike international rogatory letters issued for the purpose of
seizure, which do not impose any time limit for execution, the procedure
for freezing property provides for very short time limits both for decid-
ing on the request and for ordering the protective measure requested.

Thus, the decision authorizing or refusing the freezing of the prop-
erty must be taken “as soon as possible and, if possible, within 24 hours
of receipt of the said decision”196; the execution of the freezing decision
itself must take place “immediately”.

Moreover, the investigating judge shall without delay inform the au-
thority of the issuing State of the execution of the freezing order by any
means leaving a written record.

Furthermore, the refusal to execute an order must be reasoned and
notified “without delay to the issuing State judicial authority by any
means leaving a written record”. It is proceeded likewise when, for any
reason, it proved impossible to enforce the order (art. 695-9-19 CPP).

To date, no court decision has ruled on these time limits197.

3.1.6. Rights and legal remedies of the person addressed by a freezing order
from another EU Member State

Under article 695-9-22 CCP, any person holding the property which
is the subject of the freezing order or any other person claiming to have a

196 Art. 695-9-13 CCP.
197 See however infra, case law on remedies against freezing orders.
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right in the said property may, lodge an appeal by sending an application
to the registry of the investigating Chamber of the court of appeal com-
petent for the area in question within ten days from the execution date of
the decision. The provisions of Article 173 CCP shall then apply198.

The appeal is not suspensive and does not allow the substantive
grounds for the freezing order to be challenged.

The investigating Chamber may, by a decision which is not subject
to appeal, authorize the issuing State to intervene at the hearing through
a person authorized by that State for that purpose or, where appropriate,
directly through the means of telecommunications provided for in Arti-
cle 706-71 CCP. Where the issuing State is authorized to intervene, it
shall not become a party to the proceedings.

The person concerned by the freezing order may also obtain infor-
mation from the registry of the investigating judge on the remedies avail-
able in the issuing State against the freezing order and mentioned in the
certificate (695-9-24 CCP).

Informing the issuing State of the outcome of the appeal proceed-
ings – The Prosecutor General shall inform the judicial authority of the
issuing State of any appeal lodged and of the grounds raised, so that that
authority may make its observations, where appropriate by means of the
telecommunications facilities provided for in Article 706-71 CCP. It no-
tifies it of the results of this action (695-9-25 CCP).

Finally, according to Art. 695-9-30 CCP, the total or partial release
of the freezing order may be requested by any interested person. Where
the investigating judge, ex officio or at the request of any interested per-
son, intends to release the freezing order, he shall notify the judicial au-
thority of the issuing State and enable it to submit its observations.

Remedies against a freezing order (case law) – At the request of the
Spanish judicial authorities, an investigating judge ordered the freezing
of a painting by Picasso, discovered during a visit by customs officers, on
a ship belonging to a company. The latter, together with another who
claims to own the work, and a third party, submitted an application for
annulment of the decisions of the investigating judge ordering the freez-
ing and release of the freezing of the property. In order to reject the ap-
plication, the judgment first states that the Chamber is required to ex-
amine the situation of the applicants who claim to have a right in the
painting. It then states that the two companies cannot claim to hold a
right in the painting concerned and the third party does not justify the
exercise of any right in the work in question. The investigating chamber

198 See infra: Nature of the proceeding.
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concludes thereof that there is therefore no need to examine the grounds
of nullity put forward. This decision has been annulled by the Cour de
cassation which found that the property in dispute was on the vessel be-
longing to one of the applicant companies and finds that the master of
the vessel, who was employed by that company, was the holder199.

Constitutionality of article 695-9-22 of the Code of Criminal Proce-
dure – According to the Cour de cassation, there is no reason to refer to
the Constitutional Council a priority preliminary ruling on the issue of
constitutionality relating to article 695-9-22 of the Code of Criminal Pro-
cedure. On the one hand, it results from the combined application of ar-
ticles 695-9-1, last paragraph, and [695-9-14]200 of the Code of Criminal
Procedure, according to which the freezing of property is subject to the
same rules as the seizure and must be executed in accordance with the
rules of that Code, that the date of implementation of that decision,
which determines the starting point of the 10-day period fixed by article
695-9-22 of the Code of Criminal Procedure, corresponds to the date on
which the seizure decision is sent by registered letter by the investigating
judge to the person concerned. On the other hand, this period shall be
extended where an insurmountable obstacle has made it impossible for
the latter to exercise its right of appeal in good time. Lastly, the lack of
precision in the notification of the procedures for the exercise of reme-
dies does not deprive the parties of the possibility of exercising an effec-
tive remedy before the investigating chamber and allows the exercise,
also effective, of the rights of the defence, the rules laid down by article
695-9-22 of the Code of Criminal Procedure, which refers to article 173
of the Code of Criminal Procedure as to the form of the remedy, being
accessible to the person concerned and/or his/her lawyer201.

Compliance (of the appeal against the freezing order) with the
Framework Decision – Pursuant to article 695-9-22 of the Code of Crim-
inal Procedure, which refers to the provisions of article 173 of the same
Code, the appeal against the freezing order must be lodged within 10
days of the date on which the investigating judge notified the persons
concerned, in the form of a declaration made to the registry of the com-
petent court. According to the Cour de cassation, these provisions,
which guarantee the effectiveness of the appeal, are an “exact transposi-
tion” of Framework Decision 2003/577/JHA of 22 July 2003, which, al-
though it requires, in application of the principle of equivalence, that the

199 Cass. crim., 19 mai 2016, n° 15-86.375.
200 Repealed by the Ordinance 2016-1636.
201 Cass. crim., 11 juillet 2017, n° 16-87.169.
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Member States, which enjoy a margin of appreciation, organise the ap-
peal against the freezing order in accordance with the legislation in force,
“does not, however, require it to contain precise information on the time
limits and procedures of the said appeal”202.

Nature of the proceeding – The proceeding in question takes the
form of a request for annulment of documents since “the provisions of
article 173 are then applicable” (CCP, art. 695-9-22). It is the only one
applicable to the exclusion of national rules relating to special seizures.

Following a freezing order by the public prosecutor of a foreign
court, a French investigating judge, pursuant to the provisions relating to
mutual assistance between France and the other Member States of the Eu-
ropean Union, had ordered the seizure of the credit balance of an account
opened in the name of persons in a bank. The latter’s counsel, who consi-
dered himself a preferred creditor, appealed this decision. According to
the Cour de cassation, the investigating chamber correctly declared this
appeal inadmissible since it follows from the provisions of article 695-9-22
of the Code of Criminal Procedure, which alone is applicable in this case,
that any person who claims to have a right over frozen property may, by
sending an application to the registry of the investigating Chamber of the
court of appeal with territorial jurisdiction, within ten days from the date
of implementation of the decision in question, lodge an appeal against it,
in the manner provided for by article 173 of the Code of Criminal Proce-
dure203.

3.2. Freezing of third-parties’ assets

As stated above (3.1.6.), a person who holds the property which is
the subject of the freezing order or any other person claiming to have a
right in that property may, by application to the registry of the investi-
gating chamber of the territorially competent court of appeal within ten
days from the date of enforcement of the decision in question, bring an
appeal against it. The provisions of Article 173 CCP are then applicable.
The appeal is not suspensive and does not allow the substantive grounds
for the freezing order to be challenged.

In addition, the investigating chamber may, by a decision which is
not subject to any appeal, authorize the issuing State to intervene at the
hearing through a person appointed by that State for that purpose or,

202 Cass. crim., 5 avril 2018, n° 16-87.169.
203 Cass. crim., 13 février 2013, n° 12-82.999; A. MARON and M. HAAS, “Recours

emmêlés”, Droit pénal 2013, comm. 64; See also Cass. crim., 13 février 2013, n° 12-83.000.
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where appropriate, directly through the means of telecommunications
provided for in Article 706-71 CCP. Where the issuing State is autho-
rized to intervene, it shall not become a party to the proceedings.

3.3. Confiscation

The Act No. 2010-768 of 9 July 2010 on facilitating seizure and con-
fiscation in criminal matters transposed Framework Decision
2006/783/JHA of 6 October 2006 on the application of the principle of
mutual recognition to confiscation orders.

It has also recast the provisions applicable outside the European
Union by codifying Laws No 90-1010 of 14 November 1990 and No 96-
392 of 13 May 1996 and extending their scope to all international con-
ventions containing mechanisms for the recognition of confiscation or-
ders.

Finally, it established a legal framework for the cross-border en-
forcement of confiscations on the basis of the international principle of
reciprocity where there is no international convention applicable204.

3.3.1. National legal framework for the mutual recognition of confiscation
orders

Act No. 2010-768 of 9 July 2010 on facilitating seizure and confis-
cation in criminal matters inserted a Chapter III in Title I of Book V of
the Code of Criminal Procedure entitled: “Transmission and execution
of confiscation orders pursuant to the EU Council Framework Decision
of 6 October 2006”. It includes Art. 713 to 713-35 of the CCP.

The express reference to the European Union’s reference text
should be underlined because this legal technique is far from systematic.

3.3.2. Competent authorities for the execution of confiscation orders from
another EU Member State

The CCP gives French judicial authorities jurisdiction in criminal
matters to enforce confiscations ordered by foreign judicial authorities. It
has appointed the public prosecutor to receive requests for execution
from the competent foreign authorities and the tribunal correctionnel
(criminal court which is competent for misdemeanors) to rule on such
requests.

204 Art. 713-36 to 713-41 CCP.
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If the French judicial authority to which the confiscation order and
the certificate have been addressed considers that it does not have terri-
torial competence to act on them, it shall transmit them without delay to
the competent judicial authority and inform the competent authority of
the issuing State.

The public prosecutor territorially competent is that of the location
of any of the confiscated property or, in the absence of a clearly deter-
mined geographical jurisdiction, the public prosecutor of Paris (Article
713-13 second paragraph, CCP).

The public prosecutor, with his opinion, refers the application for
recognition and enforcement of the confiscation order to the criminal
court (713-14 CCP).

After ensuring that the request is lawful, the criminal court shall de-
cide without delay on the execution of the confiscation order (713-15
CCP).

It is for the public prosecutor to enforce that decision under the
same conditions as confiscation ordered in national proceedings and to
inform the competent authority in the issuing State of that recognition
and execution of the confiscation order as soon as possible, by any
means leaving a written record.

It follows from Articles 713 and 713-36 of the Code of Criminal
Procedure that a request for execution on French territory of a confisca-
tion order issued by a court of an EU Member State may be examined in
accordance with the procedure laid down in Articles 713-12 to 713-35 of
the Code of Criminal Procedure only if the State from which the request
emanates has transposed into its domestic law the Framework Decision
of the Council of the European Union of 6 October 2006 on the appli-
cation of the principle of mutual recognition to confiscation orders205.

In the absence of an international convention to the contrary, confi-
scation orders issued by foreign judicial authorities are governed by arti-
cles 713-37 to 713-40 of the Code of Criminal Procedure.

The execution of the confiscation ordered by a foreign judicial autho-
rity is authorized by the criminal court, at the request of the public prose-
cutor (Art. 713-38 CCP).

Enforcement is permitted provided that the foreign decision is final
and enforceable under the law of the requesting State.

The refusal to authorize the execution of the confiscation order is-
sued by the foreign court shall automatically entail the release of the sei-
zure. It is ordered for the reasons referred to in article 713-37 CCP. Auto-

205 Cass. crim., 28 May 2015, n° 14-83.612.
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matic release shall be ordered when the proceedings instituted abroad
have ended or have not led to the confiscation of the seized property.

The execution on the territory of the Republic of a confiscation order
issued by a foreign court entails the transfer to the French State of owner-
ship of the confiscated property, unless otherwise agreed with the reque-
sting State (Art. 713-40 CCP).

3.3.3. Grounds for non-recognition and non-execution

The mandatory grounds for refusing recognition and enforcement of a
confiscation order are provided for in article 713-20 of the Code of Crim-
inal Procedure206 and do not call for any specific comments except for
two grounds.

206 “Without prejudice to the application of Article 694-4, the execution of a confisca-
tion order shall be refused in one of the following cases:

1° If the certificate is not produced, if it is drawn up incompletely or if it clearly does
not correspond to the confiscation order;

2° If immunity prevents it or if the property, by its nature or status, cannot be confis-
cated under French law;

3° (ne bis in idem) if the confiscation order is based on offences for which the person
against whom the order was issued has already been finally tried by the French judicial au-
thorities or by those of a State other than the issuing State, provided, in the event of convic-
tion, that the sentence has been executed, is being enforced or can no longer be enforced in
accordance with the laws of the sentencing State;

4° (discriminatory grounds) If it is established that the confiscation order was issued for
the purpose of prosecuting or convicting a person on the grounds of sex, race, religion,
ethnic origin, nationality, language, political opinion or sexual orientation or gender identity
or that the execution of the confiscation order may prejudice that person’s situation for any
of these reasons;

5° (dual criminality) If the confiscation is based on facts which do not constitute of-
fences allowing, under French law, such a measure to be ordered, except as regards the list of
offences provided for by the EAW framework and set out in Art. 694-32 CCP (cf. Art. 713-
20 CCP) and regardless of tax offences (Art. 713-21 CCP).

6° If the rights of a third party in good faith make it impossible, under French law, to
enforce the confiscation order;

7° (in absentia procedure) If, according to the information given in the certificate, the
person concerned did not appear in person at the trial at the end of which the confiscation
was ordered, unless, according to these information, he is in one of the cases provided for in
1° to 3° of article 695-22-1;

8° (time limitation period) If the facts on which the decision is based fall within the ju-
risdiction of the French courts and the confiscation order is time-barred under French law.

However, the ground for refusal provided for in paragraph 5 shall not be invoked
where the confiscation order concerns an offence which, under the law of the issuing State,
falls within one of the categories of offences referred to in Article 694-32 and is punishable
there by deprivation of liberty for a term of three years or more.

The execution of a confiscation order shall also be refused, where appropriate in part,
if the confiscation order is based on the ground referred to in Article 713-1, paragraph 3 [i.e.
extended confiscation]. In this case, the fifth paragraph of article 713-24 shall apply”.
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The first one is the specific ground for refusal of extended confisca-
tion which allows, in certain cases, to refuse in whole or in part the
recognition and enforcement of the confiscation order. Article 713-20
11th paragraph of the Code of Criminal Procedure provides: “The exe-
cution of a confiscation order shall also be refused, where appropriate in
part, if the confiscation order is based on the ground referred to in arti-
cle 713-1, paragraph 3. In this case, the fifth paragraph of Article 713-24
is applied”. It concerns the cross-border enforcement of extended con-
fiscations.

An extended confiscation ordered in another State of the European
Union may, in most cases, be recognised and enforced. However, in some
cases, it will be impossible to recognize and enforce this extended con-
fiscation. In this respect, three situations must be distinguished:

First, if an extended confiscation ordered by the judicial authority
of another EU Member State concerns acts falling within the seven cate-
gories referred to in Framework Decision 2005/212/JHA of 24 February
2005207, the “general confiscation” (“confiscation Générale”, that is con-
fiscation of patrimony) provided for by the French legislation being
broader than the three optional mechanisms provided for by this Frame-
work Decision, the confiscation shall be recognised and enforced, irre-
spective of the option on the basis of which the law of the issuing State
confiscated the property;

Second, if an extended confiscation ordered by the judicial author-
ity of another EU Member State concerns acts not falling within the
seven categories referred to in Framework Decision 2005/212/JHA of 24
February 2005 but for which French legislation authorises general con-
fiscation (such as genocide, eugenics, reproductive cloning, etc.), the
confiscation must be recognised and enforced;

Third, if an extended confiscation ordered by the judicial authority
of another EU Member State concerns acts which do not fall within the
seven categories referred to in Framework Decision 2005/212/JHA of 24
February 2005 or those for which French law authorises a general con-
fiscation, the latter may not be recognised and enforced. It will either be
refused in its entirety (713-20 11th paragraph), or possibly, recognized
and executed “within the limits provided by French law for similar acts”
(see last paragraph of Article 713-24 CCP)208.

207 i.e. counterfeiting of the euro, facilitation of illegal residence or transit, trafficking in
human beings, in the case of child sexual exploitation and child pornography, drug trafficking
or money laundering involving organised crime or acts constituting an act of terrorism.

208 Thus, when an “extended” foreign sentence has been pronounced for offences
against a person’s physical or psychological integrity (torture and acts of barbarism, violence,
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The second ground that requires clarification relates to the limita-
tion period under French law which is not, except in exceptional cases,
a ground for refusal of enforcement

The fact that the sentence is time-barred under French law does not
constitute a ground for refusing recognition and execution of confisca-
tion.

However, where the facts on which the confiscation order is based
fall within the jurisdiction of the French courts and the confiscation or-
der is time-barred under French law, the confiscation order may not be
recognised and enforced in French territory.

The optional grounds for refusing recognition and enforcement of a
confiscation order are provided for in article 713-22 of the Code of Crim-
inal Procedure209.

The two grounds for refusal based on territoriality have always been
maintained in the framework decisions on mutual recognition instru-
ments and transposed into the Criminal Procedure Code to limit prob-
lems of conflict of legislations.

In order to give primacy to territorial application of criminal law in
these conflicts of legislation, the two grounds based on the place of com-
mission of the facts have been maintained.

Where it is not possible to proceed to the verification of the double
criminality, three situations must be distinguished:

(1) The acts were committed in whole or in part in the executing
State. In this case, pursuant to Article 713-22 of the Code of Criminal
Procedure, French legislation should prevail and the recognition and exe-
cution of the confiscation order should be refused.

(2) The acts were committed exclusively in the issuing State. In this
case, the law of the issuing State should be given precedence and there are
no grounds for refusing the execution of the confiscation order.

threats, rape, sexual assault, moral harassment, etc.) French law allows the confiscation of
“one or more vehicles belonging to the convicted person” and “one or more weapons owned
or freely available to the convicted person” (see art. 222-44 5° and 6° CP). An extended con-
fiscation ordered in another State of the European Union must be refused with the exception
of the confiscation of property of the type that could be confiscated in France (the vehicle
belonging to the convicted person, the weapon at his free disposal, etc.).

209 “The execution of a confiscation order may be refused in one of the following cases:
1° If the confiscation order is based on criminal proceedings relating to offences com-

mitted in whole or in part on the territory of the Republic;
2° If the confiscation order is based on criminal proceedings relating to offences which

have been committed outside the territory of the issuing State and French law does not
permit the prosecution of such acts when they are committed outside the territory of the
Republic”.

230 GENEVIÈVE GIUDICELLI-DELAGE - OLIVIER CAHN - JULIETTE TRICOT



(3) The acts were committed outside the issuing State and the exe-
cuting State. In this case, it is for the court, pursuant to article 713-20
CCP, secondly, to assess whether these facts could be prosecuted under
French law.

Indirectly, this ground implies that the facts are incriminated under
French law, since in any event, no prosecution would be possible in
France for acts committed abroad if they are not incriminated under
French law.

The two grounds for refusal referred to in Article 713-20 have not
been transformed into a mandatory ground for refusal but left to the dis-
cretion of the court, since situations may arise in which the issue at stake
does not involve questions of pre-eminence of jurisdiction but concerns
the prosecution of acts committed in France which could be prosecuted
by the French authorities.

3.3.4. Grounds for postponement

The criminal court may stay the proceedings when it considers it
necessary to translate the decision or when the property is already the
subject either of a seizure or freezing order or of a final confiscation or-
der in another proceeding.

Where it stays the proceedings, the criminal court may order seizure
measures in accordance with the procedures laid down in article 484-1
CCP.

In the event of a stay of proceedings, the public prosecutor shall in-
form the competent authority of the issuing State without delay by any
means leaving a written record, stating the reasons and, if possible, the
duration of the stay of proceedings (713-17 CCP).

As soon as the reason for the stay no longer exists, the criminal
court shall decide on the execution of the confiscation order. The public
prosecutor shall inform the competent authority of the issuing State by
any means leaving a written record (713-18 CCP).

Once the authorization has been granted by the court, the public
prosecutor – responsible for the enforcement of such decision – may
postpone the enforcement where the confiscation order concerns a sum
of money and the amount recovered is likely to exceed the amount spec-
ified in the confiscation order due to its execution in several States; or
where the execution of the confiscation order may prejudice an ongoing
criminal investigation or proceedings (Art. 713-31 CCP).

The public prosecutor who postpones the enforcement of the con-
fiscation order shall inform the competent authority of the issuing State
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without delay by any mean leaving a written record, stating the reasons
for the postponement and, if possible, its foreseeable duration.

3.3.5. Time limits for the execution of a confiscation order from another
EU Member State

Under article 713-15 CCP, the criminal court shall decide “without
delay” on the execution of the confiscation order.

In case of postponement, the criminal court shall decide on the ex-
ecution of the confiscation order “as soon as the reason for the stay no
longer exists”.

3.3.6. Rights and legal remedies of the person addressed by a confiscation
order from another EU Member State

If it considers it useful, the criminal court shall hear, where appro-
priate by rogatory letters, the convicted person and any person having
rights in the property which has been the subject of the confiscation or-
der. These persons may be represented by a lawyer (Art. 713-16 CCP).

The sentenced person may appeal against the decision authorising
the execution of the confiscation in France (713-29 CCP).

Any person who holds the property which is the subject of the con-
fiscation order or any other person claiming to have a right in that prop-
erty may, by sending an application to the registry of the territorially
competent criminal appeals chamber, within ten days from the date of
execution of the decision in question, lodge an appeal against the latter
(Art. 713-29 CCP).

In the event of an appeal against the confiscation order, the public
prosecutor shall inform the competent authority of the issuing State of
the appeal lodged by any means leaving a written record.

The appeal is suspensive but does not allow the substantial grounds
which led to the confiscation order to be challenged.

The court may, by a decision which is not subject to appeal, autho-
rise the issuing State to intervene at the hearing through a person autho-
rised by that State for that purpose or, where appropriate, directly
through the means of telecommunications provided for in Article 706-
71. Where the issuing State is authorised to intervene, it shall not be-
come a party to the proceedings (Art. 713-29 CCP).

Where the person concerned is able to provide proof of confiscation,
in whole or in part, in another State, the criminal court, after consultation
with the competent authority of the issuing State, shall deduct in full from
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the amount to be confiscated in France any fraction already recovered in
that other State pursuant to the confiscation order (713-24 CCP).

3.4. Third-Party Confiscation

The only reference to third parties can be found in the aforemen-
tioned Art. 713-20 CCP, which sets out the mandatory grounds for re-
fusal210.

In its paragraph 6, this article provides that: “the execution of a
confiscation order shall be refused (…) if the rights of a third party in
good faith make it impossible, under French law, to execute the confis-
cation order”.

4. Management and disposal aspects

Creation of AGRASC. As a result of the “paradigm shift” introduced
by the Loi n° 2010-768 of 9th July 2010, which gives confiscation a greater
place and a new role to seizure – no longer envisaged solely for eviden-
tiary purposes but also for patrimonial purposes in order to secure future
confiscations –, the Agency for the Management and Recovery of Seized
and Confiscated Assets (AGRASC) was created211; this new actor of the
criminal procedure constitutes the “institutional expression”212 of the pro-
found evolution of the substantive and procedural law on confiscation un-
dertaken since 2010213. The AGRASC is legally defined as a public state
body of an administrative nature. It is placed under the joint supervision
of the Minister of Justice and the Minister in charge of the Budget214.

The AGRASC was created following the difficulties encountered in
practice in seizures and confiscations proceedings. Although the preser-

210 With respect to the enforcement of confiscation orders decided by a non-EU mem-
ber State, see Art. 713-38 CCP.

211 The organization and objectives of the agency are specified in two circulaires of the
Ministry of Justice, respectively of 22nd December 2010, covering the entirety of the law of
9th July 2010 (http://www.textes.justice.gouv.fr/art_pix/JUSD1033251C.pdf) and of 3rd Febru-
ary 2010, specifically in relation to AGRASC (http://www.textes.justice.gouv.fr/art_pix/
JUSD1103707C.pdf).

212 L. ASCENSI, Droit et pratiques des saisies et confiscations pénales, Dalloz, 2019, 7.
213 E. PELSEZ, “L’agence de gestion et de recouvrement des avoirs saisis et confisqués –

AGRASC”, AJ Pénal, 2012, 139; A. FOURNIER, “La nouvelle Agence de gestion et de recou-
vrement des avoirs saisis et confisqués (AGRASC). À propos du décret du 1er février 2011”, La
Semaine juridique, édition notariale et immobilière, 2011, 334; E. CAMOUS, “fasc. 20: L’agence
de gestion et de recouvrement des avoirs saisis et confisqués”, Jurisclasseur Procédure pénale.

214 Art. 706-159 CCP.
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vation of value of seized assets is subjected to their adequate conserva-
tion, judges and clerks did not have specific means to prevent their de-
preciation in value. For this reason, the AGRASC, an ad hoc structure
specializing in the management of seized and confiscated property, was
created. It provides help and logistical support to the courts in the man-
agement of seized property by relieving them of the material and legal
difficulties posed by the seizure of criminal assets. The AGRASC is the
French Asset Recovery Office, established in accordance to the Decision
2007/845/JHA of 6th December 2007. The purpose of the scheme is to
ensure the management of the property seized by the judicial authority.

4.1. Freezing

4.1.1. Competent authorities for the management of frozen assets

The main competent authority for the management of frozen orders
is evidently the AGRASC.

The Agency215 has specific powers to ensure the conservation and
enhancement of assets handed over to it. Moreover, the Agency receives
all sums that have been apprehended in cash or in bank accounts and
also property for the purpose of disposal before judgment. It alone en-
sures the publication of foreclosures of real estate and business funds. To
achieve its missions, it has its own investigative powers. The Agency also
responds to requests for mutual assistance or international cooperation.

Its missions, carried out under judicial mandate and throughout the
territory, are defined by article 706-160 of the Code of Criminal Proce-
dure. It involves the management of all property, whatever its nature,
seized, confiscated or subject to a precautionary measure during criminal

215 AGRASC is managed by a board of directors, chaired by a magistrate of the judiciary
appointed by décret (Art. 706-162 CCP) The board of directors is made up of six representa-
tives of the State: the director of criminal affairs, the secretary general of the Ministry of
Justice, the director general of public finances, the director general of the national police, the
Director General of the National Gendarmerie, the Director General of Customs (Art. R.54-
1, 12 CCP). Thus, there are multiple large organizations involved, which is aimed at improv-
ing information-sharing between the different actors. The board of directors also comprises
four qualified individuals with expertise in the areas of contract law, corporate law, wealth
management and public procurement. They are selected by the Minister of Justice, one of
them suggested by the Minister in charge of the Budget. This is demonstrative of the broad
field of action AGRASC. Its activities go well beyond simply applying the rules of criminal
procedure. Finally, there are two staff representatives at the AGRASC. They are elected under
the conditions set by the Minister of Justice (art. 54-1 CCP). The term of office of senior offi-
cials representing national institutions does not have a duration as such. However, the term of
office for the president, the four qualified individuals and their staff representatives is three
years, but this is renewable at the end of the term (Art. 54-1, par. 11, CCP).
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proceedings, which is entrusted to it and which requires, for its conser-
vation or recovery, acts of administration; the centralized management,
through an account opened at the Caisse des dépôts et consignations
(CDC), of all sums seized during criminal proceedings the alienation or
destruction of property for which it has been entrusted with the man-
agement and which is ordered; the alienation of property ordered or au-
thorised under the conditions provided for in Articles 41-5 and 99-2 of
the Code of Criminal Procedure. The Agency may, under the same con-
ditions, manage seized property, dispose of or destroy seized or confis-
cated property and distribute the proceeds of the sale in execution of any
request for mutual assistance or cooperation from a foreign judicial au-
thority. In the exercise of its powers, the Agency may obtain the assis-
tance and any useful information from any natural or legal person, pub-
lic or private, without professional secrecy being enforceable against it,
subject to the provisions of Article 66-5 of Law No 71-1130 of 31 De-
cember 1971 reforming certain judicial and legal professions.

Agrasc’s scope of intervention is not limited to the management of
assets seized pursuant to the provisions introduced by the 2010 law (spe-
cial seizures). Its powers are exercised over all seized and confiscated
property (including common law seizures). Besides, the Agency performs
an advisory function for magistrates. It carries out a mission to inform
victims and public creditors about property that is returned by court de-
cision216.

However, the public prosecutor or the investigating judge play a sig-
nificant role. In particular, they have a protective role: in the event of de-
fault or unavailability of the owner or holder of the property, and subject
to the rights of bona fide third parties, the public prosecutor or the in-
vestigating judge may authorise the handing over to the Agency for the
management and recovery of seized and confiscated assets whose ad-
vance sale is not envisaged so that this Agency may carry out, within the
limits of the mandate entrusted to it, all the legal and material acts nec-
essary for the conservation, maintenance and enhancement of the prop-
erty217. Any act having as a consequence to transform, substantially mod-
ify or reduce the value of the property is subject to the prior authoriza-
tion of the JLD, at the request of the public prosecutor who ordered or
authorized its seizure, the investigating judge who ordered or authorized
its seizure or the investigating judge in the event of the opening of judi-
cial investigation after the seizure218.

216 L. ASCENSI, Droit et pratiques des saisies et confiscations pénales, Dalloz, 2019, 8.
217 Art. 706-143, par. 2, CCP.
218 Art. 706-143, par. 3, CCP.
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4.1.2. Powers of the competent authorities on the frozen assets

The AGRASC has a general mandate for the management of the
property entrusted to it219. In principle, it can decide on its own motion
whether or not to carry out these acts without having to refer to the
Courts. However, the law provides for exceptions220.

There is no list of authorized acts of management. Therefore, any
act of management can be carried out in order to preserve the property.

The AGRASC’s mission is to value the seized assets (it is entrusted
with the administration of seized properties likely to be confiscated).
This objective can be differentiated from that of the daily management of
a property, because it involves preventing the asset’s value from depreci-
ating. The AGRASC is therefore entitled to carry out any act that could
increase the value of the property provided it is indeed a management
act. The Agency does not have to obtain the consent of the owner or
holder of the seized property. Only economic interests are taken into ac-
count. The texts do not set conditions for the valuation of the property,
but it must only be acts of management (actes d’administration). For ex-
ample, it may decide to sell the property such as a painting or precious
object prior to the judgment, because their value is greater than the value
they presented at the time of delivery.

The Agency is competent for “the alienation and the destruction of
the property the management of which it is responsible, without preju-
dice of the allocation of these properties under the conditions of the
articles L2222-9 of the Code general de la propriété des personnes
publiques[221] and 707-1 of this Code”222.

In addition, when movable property seized is no longer useful as ev-
idence in the court proceedings or for the purposes of investigations into
an offense and its return is impossible (identification of the owner of the
property has not been possible or the property has not been claimed in
time), the prosecutor (during an inquiry) or the investigating judge (dur-
ing a criminal investigation) may authorize the delivery of these assets to
the AGRASC for disposal223.

Assets will also be turned over to the AGRASC for disposal if main-
taining the seizure results in a decrease in the value of the property224.

219 Art. 706-160, par. 1, CCP.
220 Infra.
221 General Code of Property of Public Persons; hereafter: GCPPP.
222 Art. 706-160, par. 3, CCP.
223 Art. 41-5, par. 1 and 99-2, par. 1, CCP.
224 Art. 41-5, par. 2 and 99-2, par. 2, CCP.

236 GENEVIÈVE GIUDICELLI-DELAGE - OLIVIER CAHN - JULIETTE TRICOT



In these cases, the Agency can therefore perform acts of disposition.
It may sell or destroy the property entrusted to it subject to compliance
with procedures established for this purpose. This possibility applies
only to property entrusted to the Agency as part of its general manage-
ment objective225. The role of AGRASC is to enforce preliminary deci-
sions. The alienation or destruction must have been ordered. The
Agency cannot decide it alone.

However, it may suspend that decision where the property is likely
to be allocated free of charge to an investigation service or when it is a
confiscation by value.

The Law provides that “movable property which, in the course of
criminal proceedings, has been transferred to the State following a final
judicial decision may be assigned, free of charge, under the conditions
determined by interdepartmental Decree, to police services, gendarmerie
units or services of the customs administration when these services or
units carry out judicial police missions”226. Confiscated property can
therefore be provided to investigative units. However, the courts are ex-
cluded: they cannot take advantage of the property they ordered to seize.

Assignment to services performing judicial police missions is only
possible for movable property. Building are excluded. In addition, a final
sentence of confiscation must have been given, i.e. the property must
have been transferred to the State.

However, the AGRASC, which has been ordered to proceed with
the disposal or destruction of the property over which it has custody,
may refuse to enforce this measure. In this case, the property is assigned
to the service concerned under the conditions provided for by interde-
partmental décret 227.

The Court may order the return of property entrusted to the
AGRASC. In this case, the Agency is required to enforce the decision
without the owner having made the request. The decision of confiscation
must be final228.

If the property entrusted to the AGRASC is not confiscated and the
decision is not that restitution should be made, the owner must make the
request within 2 months (if the person was the subject of a formal no-
tice), or within 6 months (in the absence of formal notice). The period
runs from the date on which the last court seized has exhausted its juris-

225 There are other hypotheses in which objects are handed over to it: art. 41-5 and 99-
2 CCP.

226 Art. L2222-9 GCPPP, which refers to art. 706-160, 3° CCP.
227 Art. L2222-9 GCPPP.
228 Art. 478 to 484 CCP.
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diction229. There is no particular form to respect: the notice must only be
registered at the enforcement service or the AGRASC, which is respon-
sible for enforcing prosecution decisions on behalf of the public prose-
cutor. Without this request within the time limit, the property becomes
property of the State, unless third parties acting in good faith have a
right to the property230.

In principle, restitution is in kind. The AGRASC must return the
property to the person named in the decision that provides for restitu-
tion or to the person who requests it. In the latter case, the agency must
verify that the individual is the owner.

When the property itself has been entered in value – this is the case
for funds seized from a bank account – the Agency returns the amount
of the sum seized. If the property seized has been sold, it is the sum de-
posited that is returned. Only the price will be returned (without inter-
est). No compensation can be claimed by the owner in case the asset is
sold prior to the judgement at a price he/she regards as undervalued.
Since the sale was made publicly and competitively on the market, there
is an irrebuttable presumption of sale at the correct price.

Finally, since the Law of 3rd June 2016, Art. 706-160 states that: “the
sums transferred to the Agency for the Management and Recovery of As-
sets Seized and Confiscated” in Criminal Proceedings “and whose origin
cannot be determined shall be transferred to the State at the end of a pe-
riod of four years after their receipt, at the closure of the annual ac-
counts. In the event of a decision to return the property after the four-
year period, the State shall reimburse the Agency for the sums due”231.

4.1.3. Costs for the Management or disposal of frozen assets

The AGRASC is financed in two ways: firstly, through direct fund-
ing, secondly through self-financing.

The Agency’s resources consist of grants, advances and other contri-
butions from the State and its public institutions, the European Union,
local authorities, their public institutions and any other public or private
legal entity232. It is also funded by “the tax revenues determined by the
law”233. Finally, it can receive donations and bequests (although this situ-
ation has yet to materialize)234.

229 Art. 41-4, par. 3, CCP.
230 Cass. crim., 19th February 2014: JurisData n° 2014-002535; E. CAMOUS, “Ne pas

réclamer c’est accepter… que la chose soit confisquée”, in JCP G 2014, 265.
231 Art. 706-160, par. 2, CCP.
232 Art. 706-163, 1° CCP.
233 Art. 706-163, 2° CCP.
234 Art. 706-163, 6° CCP.
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Finally, the AGRASC is financed from the profits of sums seized or
acquired by the management of assets seized. These profits are paid into
its account at the Caisse des Depots et Consignations235. It can only do this
for a proportion which is capped under the same conditions as the con-
fiscated sums. This is the main source of funding for the agency.

4.1.4. Legal remedies against wrongful management of frozen assets

The CCP does not provide for any direct recourse against the
AGRASC for the mismanagement of property. Only the remedies men-
tioned above are available.

It should be noted that the Cour de cassation stated that the lodging
of an appeal against an order refusing the return of seized property does
not preclude the investigating judge from ordering its handing over to
the AGRASC for the purposes of disposal236.

4.1.5. National practices on the management of frozen assets in a different
EU Member State and in execution of a freezing order from a differ-
ent EU Member State

The Agency may, under the conditions set out above237, manage the
seized property, dispose of or destroy the seized (or confiscated) prop-
erty and proceed to the distribution of the proceeds of the sale in execu-
tion of any request for mutual assistance or cooperation from a foreign
judicial authority238.

According to the circular of 3rd February 2011 on the presentation of
the Agency for the Management and Recovery of Assets Seized and Con-
fiscated (AGRASC) and its missions, the Agency will be seized by magis-
trates, ideally in dematerialized form, at the address amo@agrasc.gouv.fr,
reserved for international missions239.

The referral to the AGRASC is subject to a request for assistance
from a foreign judicial authority in accordance with the provisions gov-
erning the matter240. Furthermore, the investigating judge owes sole ju-

235 Art. 706-163, 4° CCP.
236 Cass. crim., 8th November 2017, n° 17-82.527; V. MORGANTE, “Refus de restitution

de bien saisi et remise parallèle à l’AGRASC”, in Dalloz Actualité, 28th November 2017.
237 E. CAMOUS, “fasc. 20: L’agence de gestion et de recouvrement des avoirs saisis et

confisqués (AGRASC)”, in Jurisclasseur, 194 and ff.
238 Art. 706-160, par. 6 CCP.
239 http://www.textes.justice.gouv.fr/art_pix/JUSD1103707C.pdf.
240 Art. 695-9-1 CCP. In the absence of an international convention, art. 694-10 to 694-

13 apply.
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risdiction. The granting of the requested freezing decision leads to deal
with the frozen assets “according to the rule” of the CCP.

The actions of the Agency are effective because it corresponds to a
European model identified as Asset Management Office (AMO) or Asset
Recovery Office (ARO) within the framework of the European Union.
Moreover, it develops contacts and exchanges with its foreign counter-
parts, notably within the CARIN network (Camden Asset Recovery In-
ter-Agency Network) and the “ARO Platform” with the European Com-
mission.

To date, we found no decision of the Cour de cassation on this point.
Nevertheless, according to the annual report of the AGRASC, in 2014
more than € 205,000 has been paid to foreign States under the division
of assets in the framework of international mutual assistance241. During
the year 2014, thirty requests for International Mutual Assistance Mis-
sion were issued by 14 different countries, including 5 Member States of
the European Union (representing 11 requests). In 2015, it was €

269,302. The 2017 activity report mentions 50 seizures (among 707) in
12 incoming mutual assistance cases (cases in which a foreign country or-
ders the seizure of a property located in France and requests that its ex-
ecution be carried out by the French magistrate)242.

4.2. Freezing of third parties’ assets

The Agency manages all the frozen property entrusted to it. There-
fore, it can, under the conditions mentioned above (4.1.), manage the
seized property in the hands of the third party holding the property243.

241 Annual Report 2014, http://www.justice.gouv.fr/publication/rapport_activite_agrasc_
2014.pdf.

242 In 2017, no share of equity has been realized; Annual Report 2017 de l’AGRASC,
20. https://www.economie.gouv.fr/files/files/PDF/2018/AGRASC_Rapport_2017.pdf.

243 Art. 706-143 CCP refers to the third-party holder to specify that in case of default
on his part, the public prosecutor or the examining magistrate may authorize the delivery to
the AGRASC of properties whose advance sale is not envisaged so that it realizes all the legal
and material acts necessary for the conservation, the maintenance and the valorisation of this
property.

Art. 706-143 CCP states that: “In the event of default or unavailability of the owner or
holder of the property, and subject to the rights of third parties in good faith, the public
prosecutor or the investigating judge may authorise the handing over to the Agency for the
Management and Recovery of Seized and Confiscated Assets of the seized property whose
sale in advance is not envisaged so that this agency may carry out, within the limits of the
mandate entrusted to it, all the legal and material acts necessary for the conservation, main-
tenance and enhancement of this property”.
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On this point, there are neither any specific provisions in the CCP, nor
any specificity244.

It should be noted, however, that victims or civil parties (parties
civiles)245 may, when they receive a final decision awarding them damages
and have not obtained compensation, may obtain payment from the
AGRASC for this sum on the funds of frozen assets246.

Such a request for payment must, under penalty of foreclosure, be
sent by registered letter to the Agency within two months of the date on
which the decision awarding damages became final247. Recourse to the
AGRASC is only possible if the applicant’s preliminary compensation
claim is rejected by the Commission d’indemnisation des victimes d’in-
fraction (Commission for the Compensation of Crime Victims)248.

In addition, victims can be informed by the AGRASC about prop-
erty returned by court order, to ensure the payment of their debt obliga-
tions249.

Impact on ongoing civil enforcement proceedings relating to the
seized property (Articles 706-145 and 706-146 of the Code of Criminal
Procedure).

In order to guarantee the effectiveness of the criminal seizure, the
law provides that it entails the suspension of civil enforcement proceed-
ings in progress and prohibits the institution of any new civil enforce-
ment proceedings concerning the same property. The purpose of this
provision is to allow an immediate freezing of seized property in criminal
proceedings, without interference from civil proceedings initiated else-
where by the creditors of the owner or holder of the property, and to
prevent the magistrate responsible for conducting the criminal investiga-
tion from being forced to manage a technical dispute before the enforce-
ment judge in the margins of criminal proceedings, which would be a
source of legal uncertainty.

Creditors who have instituted civil enforcement proceedings prior
to the criminal seizure are automatically considered to hold a security in-
terest ranking prior to the criminal seizure, so that no privilege is con-
ferred on the criminal seizure in the event of the assets being sold. The

244 It’s only specified for the seizure of the payment obligation that the debtor must
immediately record the amount due to the Agency. However, for contingent or term loans,
the funds are recorded when these claims become due; art. 706-155 CCP.

245 E. CAMOUS, “fasc. 20: L’agence de gestion et de recouvrement des avoirs saisis et
confisqués (AGRASC)”, in Jurisclasseur, 174 and ff.

246 Art. 706-164 CCP.
247 Art. 706-164, par. 2, CCP.
248 Cass. 2ème civ., 20th October 2016, n° 15-22.789, JurisData n° 2016-021558.
249 Art. 706-141 CCP.
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procedural pre-eminence of criminal seizure over civil enforcement pro-
ceedings during the criminal proceedings therefore does not alter the or-
der of creditors nor does it confer any privilege on the State. In the event
that the amount of the civil claims prior to the criminal seizure is greater
than the proceeds of the sale, no sum shall accrue to the State as a result.

By way of derogation from the principle of suspension or prohibi-
tion of civil enforcement proceedings as a result of the seizure of prop-
erty, a creditor may, however, be authorised, under the conditions laid
down in Article 706-144 CCP, to initiate or resume civil enforcement
proceedings on the property, provided that he has an enforceable title
recording a liquid and enforceable claim and that it is not necessary to
maintain the seizure of the property in the form required. The autho-
rization to initiate or resume civil proceedings on property that is the
subject of a criminal seizure must be requested from the magistrate who
authorized or ordered the seizure under the conditions provided for in
article 706-144 CCP.

4.3. Confiscation

4.3.1. Competent authorities for the disposal of confiscated assets

In principle, the person responsible for maintaining the conserva-
tion of the seized or confiscated property is first and foremost the owner
of the property or, failing that, the holder of the property. Article 706-
143, paragraph 1, of the Code of Criminal Procedure thus provides that
the owner or holder “shall bear the costs thereof, with the exception of
the costs which may be borne by the State”.

The AGRASC is responsible for the management of all property
confiscated, whatever its nature, which is entrusted to it and which re-
quires administrative acts for its conservation or recovery250.

The departmental director of public security or the command of a
gendarmerie group may be informed on a quarterly basis by the judicial
police officers under his authority, under conditions preserving the se-
crecy of the investigation, of the list of property seized in criminal inves-
tigations exceeding a value fixed by decree and whose confiscation is
provided for by law. He may ask the public prosecutor to refer the mat-
ter to the JLD or, if judicial information has been opened, to the investi-
gating judge, so that the latter may authorize that those of such property
which are no longer necessary to establish the truth and whose conserva-
tion would entail a financial charge for the State be handed over, subject

250 Art. 706-160 CCP.
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to the rights of third parties, to the AGRASC for the purpose of their
disposal251.

The State has a beneficiary role because the sums transferred to the
Agency for the Management and Recovery of Seized and Confiscated As-
sets whose origin cannot be determined are transferred to it after a pe-
riod of four months252.

4.2.2. Modalities of disposal of confiscated assets

The further execution of confiscations in kind or in value, when
they concern property designated in the confiscation order, shall consist,
as the case may be, in its preservation as it stands in the movable or im-
movable property of the State, in its alienation for the purpose of paying
the proceeds of sale to the general budget of the State, which is the con-
sequence of the principle of the non-allocation of State revenues, or in its
destruction, for example if the property is dangerous or unlawful, or if it
is of such a nature that its transfer is not economically relevant to the
State253. In practice, in the vast majority of cases confiscated property is
liquidated254.

Where enforcement is the responsibility of the public prosecutor,
confiscation is carried out with the assistance of the administration in
charge of matters belonging to the Directorate General of Public Fi-
nance. The property is handed over to this administration after a report
has been drawn up by the registry office. If the administration does not
intend to keep the property in the State’s patrimony, it shall proceed with
the sale by public auction of the property. Its proceeds are in principle
paid into the general State budget. If, on the other hand, the confiscated
property has no market value, or if it is dangerous or illegal, it is de-
stroyed, with a destruction report being drawn up by the registry office
in charge of the seals department.

The disposal of confiscated property entrusted to Agrasc, either at
the stage of seizure or after the confiscation order, is subject to a special
regime as to its modalities.

251 See Article 99 of Act No. 2011-267 of 14 March 2011 on guidance and program-
ming for the performance of internal security; Décret n° 2012-594, April 27, 2012.

252 Art. 706-160, par 2, CCP.
253 L. Ascensi, Droit et pratiques des saisies et confiscations pénales, Dalloz, 2019, 155.
254 However, according to Art. 131-21 CC, the confiscated property will vest in the State

subject to the legally constituted real rights in favour of third parties. It follows from this that,
at the stage of enforcement of the sentence, the body responsible for it must pay the third
party rights holders whose base is the confiscated property. This will be the case for privileged
creditors holding legal liens or security interests that are enforceable against the State.
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Due to the specific nature of the assets entrusted to the agency, it is
not required to dispose of them with the assistance of the administration
in charge of the domains. The agency has concluded and implemented a
series of partnerships enabling it to dispose of confiscated property un-
der financially more favourable conditions than State sales.

With regard to movable property, Agrasc uses, on the basis of part-
nerships, the services of judicial auctioneers, sworn brokers of goods, or
judicial officers in order to achieve the best possible liquidation of con-
fiscated property255.

The execution of confiscations sometimes follows specific proce-
dures, either because the nature of the confiscated property imposes this
specificity, or because the pure and simple implementation of the devo-
lution of the confiscated property to the State is waived.

4.2.3. Other possible destination of confiscated assets

It is possible to identify two other types of disposal of confiscated
assets: a compensatory one and a budgetary purpose.

Compensatory use. Article 706-164, paragraph 1, of the Code of
Criminal Procedure provides that “any person who, having brought a
civil action, has benefited from a final decision awarding him damages
and interest for the damage he has suffered as a result of a criminal of-
fence and costs pursuant to Articles 375 or 475-1 and who has not ob-
tained compensation or reparation pursuant to Articles 706-3 or 706-14,
or recovery assistance pursuant to Article 706-15-1, may obtain from the
Agency for the Management and Recovery of Seized and Confiscated As-
sets that such sums be paid to it out of the funds or from the net asset
value of its debtor whose confiscation has been decided by a final deci-
sion and of which the Agency is the depositary pursuant to Articles 706-
160 or 707-1”. Such application for payment shall, under penalty of fore-
closure, be sent by registered letter to the Agency within two months of
the date on which the decision referred to in the first paragraph of this
Article has become final. In the event of multiple claimants and insuffi-
cient assets to fully compensate them, payment shall be made at the price
of the journey and, in the case of claims received on the same date, at the
euro market. The foregoing provisions shall not apply to the guarantee of
State claims. The State shall be subrogated, to the extent of the sums
paid, to the rights of the victim against the perpetrator of the offence in
accordance with the priority of civil law sureties. The files likely to give

255 CH. DUCHAINE, “De la nécessité d’un usage raisonné des saisies et confiscations.
Punir le condamné ou punir l’État”, AJ pénal, 2015, 242.
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rise to such an action by the State are examined by the Agency for the
Management and Recovery of Seized and Confiscated Assets and then
communicated to the Minister in charge of Finance who ensures their re-
covery.

Budgetary purpose. One of the Agency for the Management and Re-
covery of Seized and Confiscated Assets’ special features is the way it is
financed. Indeed, in addition to the usual resources of public adminis-
trative establishments, Article 706-163 of the Code of Criminal Proce-
dure provides for two original resources, the objective being to achieve
self-financing of the establishment. These resources will be a part of the
proceeds from the sale of confiscated property when the agency has in-
tervened for their management or sale, subject to the allocation of this
proceeds to the “Narcotics” competition fund; the proceeds from the in-
vestment of the sums seized or acquired by the management of the assets
seized and paid into its account at the Caisse des dépôts et consignations.
The sums seized will be transferred from the courts’ accounts with Caisse
des Dépôts to the Agency’s account, the latter being the beneficiary of the
interest paid by Caisse des Dépôts on these deposited sums.

The AGRASC may withdraw a portion of the proceeds from its ac-
tivities. Thus, it uses some of the funds confiscated to self-finance. Ac-
cording to the Code, “A proportion capped according to I of article 46
of the law n° 2011-1977 of 28th December 2011 of finance for 2012 con-
fiscated sums managed by the agency” is integrated into the financial re-
sources of the Agency256. Funds that have been definitively transferred to
the State following a court decision are taken into account. Seizures are
excluded because they remain the property of the persons from whom
they were apprehended.

The AGRASC may also include in its resources a portion of the pro-
ceeds from the sale of confiscated property257. The Agency simply needs
to intervene in the management or sale of these goods. However, the
AGRASC cannot include in its resources the proceeds of the sale of the
property where the law provides for their full restitution to the person
from whom they have been seized. This is the case where property seized
before a judgment is rendered. The funds are then held by the AGRASC
with the obligation to return them in case of non-prosecution, acquittal
or if the person is convicted but the confiscation was not ordered. In any
event, the Agency cannot finance itself with proceeds from the sale of
property seized in connection with drug offenses.

256 Art. 706-163, 3° CCP.
257 Art. 706-163, 3° CCP.
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4.2.4. National practices on disposal of confiscated assets abroad and in ex-
ecution of a confiscation order from another EU Member State258

Orders for the confiscation of property issued by French courts. In
order to obtain the execution of a confiscation order abroad, the Public
Prosecutor’s Office shall send the competent authorities of the State
where the property to be confiscated is located a copy of the order which
has become final, accompanied within the European Union by a certifi-
cate and outside the European Union by an international letter rogatory.
According to Article 713-10 CCP: “Where the confiscation order relates
to a sum of money and the competent authority of the administering
State has substituted the confiscation of property for it, consent to the
transfer of that property shall be given by the Minister of Justice”;

Orders for confiscation of property issued by foreign courts. Recip-
rocally, the competent foreign authorities shall send the public prosecu-
tor territorially competent in lieu of the property to be confiscated a
copy of a final decision of the foreign court ordering confiscation, ac-
companied within the European Union by a certificate translated into
French (Article 713-13 CCP) and outside the European Union by an in-
ternational letter rogatory.

The criminal court seised by request of the public prosecutor exam-
ines whether this decision is compatible with French law and, unless
there are grounds for refusal provided for by law (or possibly by the in-
ternational convention), recognises and orders the execution of the con-
fiscation on the territory of the Republic, which transfers ownership of
this property to the French State. The proceeds of such confiscation may
be shared between the French State and the sentencing State.

Article 706-160, paragraph 3, merely specifies that the AGRASC
“may, under the same conditions, manage seized property, dispose of or
destroy seized or confiscated property and distribute the proceeds of the
sale in execution of any request for mutual assistance or cooperation
from a foreign judicial authority”.

Requests for confiscation from an EU State. Article 713-23 of the
code of criminal procedure specifies that “Where the confiscation order
relates to a sum of money expressed in foreign currency, the criminal
court shall convert the amount to be confiscated into euros at the ex-
change rate in force on the date on which the confiscation order was is-

258 Circulaire, 22nd December 2010 relative à la présentation des dispositions spécifiques
de la loi n° 2010-768 du 9 juillet 2010 visant à permettre l’exécution transfrontalière des
confiscations en matière pénale (art. 694-10 to 694-13 and 713 to 713-41 CCP) NOR:
JUSD1033289 C.
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sued”. Article 713-24 of the Code of criminal procedure states that,
while the criminal court may neither apply measures that would replace
the confiscation order nor modify the nature of the confiscated property
or the amount that is the subject of the confiscation order, the situation
is different in four cases. First, where the person concerned is able to
provide proof of confiscation, in whole or in part, in another State: the
criminal court, after consultation with the competent authority of the is-
suing State, shall deduct in full from the amount to be confiscated in
France any part already recovered in that other State pursuant to the
confiscation order. Second, where the competent authority of the issuing
State so agrees, the criminal court may order payment of a sum of money
corresponding to the value of the property in lieu of its confiscation.
Thirdly, where the confiscation order relates to a sum of money which
cannot be recovered, the criminal court may order the confiscation of
any other available property up to the amount of that sum of money.
Fourthly, where the confiscation order relates to property which could
not be confiscated in France in relation to the acts committed, the crim-
inal court orders that it be executed within the limits laid down by
French law for similar acts.

In addition, article 713-32 CCP stipulates that property other than
sums of money confiscated pursuant to the confiscation order may be
sold in accordance with the provisions of the Code of State Property.
The sums of money recovered and the proceeds from the sale of confis-
cated property shall vest in the French State where the amount recovered
is less than € 10,000, and shall vest half in the French State and half in
the issuing State in other cases. The costs of executing the confiscation
order shall not be set off against the amount payable to the issuing State.
However, where high or exceptional costs have had to be incurred, de-
tailed information on these costs may be communicated to the issuing
State in order to obtain their sharing. Confiscated property which is not
sold shall vest in the French State unless otherwise agreed with the issu-
ing State.

Requests for confiscation from a non-EU Member State or from an
EU Member State not subject to mutual recognition. Article 713-38 CCP
specifies that the authorisation for enforcement from the criminal court
may not have the effect of infringing rights lawfully constituted for the
benefit of third parties, pursuant to French law, in respect of property
the confiscation of which has been ordered by the foreign decision.
However, if this decision contains provisions relating to the rights of
third parties, it is binding on French courts unless the third parties have

247FRANCE



not been able to assert their rights before the foreign court under condi-
tions similar to those laid down by French law.

Article 713-40 of the Code of Criminal Procedure provides that the
execution on the territory of the Republic of a confiscation order issued
by a foreign court entails the transfer to the French State of ownership of
the confiscated property, unless otherwise agreed with the requesting
State. The property thus confiscated may be sold in accordance with the
provisions of the State state property. The costs of executing the confis-
cation order shall be charged against the total amounts recovered. The
sums of money recovered and the proceeds from the sale of confiscated
property, after deduction of enforcement costs, shall vest in the French
State where the amount is less than € 10,000 and shall vest half in the
French State and half in the requesting State in other cases. If the foreign
order provides for confiscation in value, the order authorising its en-
forcement makes the French State creditor of the obligation to pay the
corresponding sum of money. The amount recovered, net of all costs,
shall be shared in accordance with the rules presented above.

4.4. Third-Party Confiscation

Impact of the commencement of collective proceedings (Article
706-147 of the Code of Criminal Procedure)

In the event of collective proceedings being initiated, the provisions
of Article L. 632-1 of the Commercial Code provide for the nullity of
certain acts committed during the so-called “suspect period”, i.e. after
the date of cessation of payments, when this was postponed by the court
of procedure, and in particular concern precautionary measures. This
text has on several occasions been at the origin of the annulment of civil
protective measures taken in the context of criminal proceedings and
was a source of legal uncertainty for the magistrates responsible for con-
ducting investigations.

For this reason, the law expressly provides that this provision is not
applicable to criminal seizures ordered under Title XXIX of the CCP,
the legal certainty of which will not be called into question in the event
that a subsequent judgment postpones the date of cessation of payments.
However, this option does not confer any privilege on the State’s claim in
connection with the liquidation and recovery of assets.

This derogation applies only to criminal seizures. However, protec-
tive measures intended to guarantee the State’s claim as a fine or that of
the victims as damages remain subject to the aforementioned provisions
of the Commercial Code.
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1. Substantial Aspects on Confiscation

In German criminal law, confiscation is not a criminal penalty
(Strafe), but classified as criminal “measure” (Maßnahme, section 11 No.
8 German Criminal Code, Strafgesetzbuch – StGB) that aims at depriving
the offender of his or her illegal profits and objects generated by or used
in its commission or preparation (producta vel instrumenta sceleris).
However, due to the complexity of the German confiscation regime and
its unclear relationship to victim compensation claims, criminal courts
were reluctant in the past to order confiscation because the measure was
considered to be an error-prone and resource-intensive instrument. To
overcome these deficiencies, the legislator initiated a reform of the Ger-
man confiscation regime that entered into force on 1 July 20171. In its
essence, the reform pursued five objectives, namely (1) to streamline the
relationship to victim compensation and to abolish the exclusion of con-
fiscation by the mere existence of victim compensation claims, (2) to en-
able criminal courts to postpone confiscation to a later stage of criminal
proceedings (i.e. after final conviction), (3) to widen the scope of ex-
tended confiscation, (4) to establish a legal basis for non-conviction
based confiscation of assets of unknown origin and (5) to transpose Di-
rective 2014/42/EU into German law2. By the reform, the confiscation
regime has undergone profound changes so that it must be carefully ex-
amined whether and to what extent the well-established case-law applies
to the revised provisions. As the practical implementation of the new leg-
islation is in the initial phase, many issues still need to be resolved3.

1.1. Criminal confiscation (Art. 4 para. 1 Directive 2014/42/EU; see also
Art. 2 No. 2 Regulation (EU) 2018/1805)

Criminal confiscation as defined by Article 4 para. 1 of the Directive
is provided for by section 73 StGB), so-called “confiscation of criminal
proceeds” (Einziehung von Taterträgen), and section 74 para. 1 StGB, so-

1 Gesetz zur Reform der strafrechtlichen Vermögensabschöpfung of 13 April 2017,
BGBl. I 2017, 872.

2 Explanatory Memorandum, BT DRS 18/9525 2-3.
3 For general information on the amendments to the confiscation system see F.

BITTMANN, “Vom Annex zur Säule: Vermögensabschöpfung als 3. Spur des Strafrechts”, Neue
Zeitschrift für Wirtschafts-, Steuer- und Unternehmensstrafrecht, 2016, 131 ff.; M. KÖHLER, C.
BURKHARD, “Die Reform der strafrechtlichen Vermögensabschöpfung – Teil 1/2”, Neue
Zeitschrift für Strafrecht, 2017, 497 ff.; M. KÖHLER, C. BURKHARD, “Die Reform der
strafrechtlichen Vermögensabschöpfung – Teil 2/2”, Neue Zeitschrift für Strafrecht, 2017, 665
ff; G. TRÜG, “Die Reform der strafrechtlichen Vermögensabschöpfung”, Neue Juristische
Wochenschrift, 2017, 1913 ff.
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called “confiscation of objects generated by or used in the commission or
preparation of a crime” (Einziehung von Tatprodukten und Tatmitteln).
Classified as criminal “measure” (Maßnahme, section 11 No. 8 StGB), it
constitutes a criminal law instrument and requires a criminal conviction
– either by judgment or penal order (Strafbefehl, see section 432 StPO).

Nevertheless, the legislator considers section 73 StGB not to be of
penal, but of restitutive nature, arguing that – similar to the civil law con-
cept of “unjust enrichment” (ungerechtfertigte Bereicherung, section 812
ff. of the German Civil Code, Bürgerliches Gesetzbuch – BGB) – it aims
at reallocating assets (“quasi-kondiktionelle Ausgleichsmaßnahme”) only4.
As a consequence, it neither forms part of the sentencing process nor is
it subject to the principle of non-retroactivity (see below 1.4.)5. Scholars
however claim that the introduction of the “gross principle” (Brutto-
prinzip, see below in this section) in 1992 has turned confiscation into a
criminal sanction because it goes beyond restoring the status quo ante6:
According to the Bruttoprinzip, the perpetrator’s expenses to generate
the proceeds are not deducted from the amount subject to confiscation.
Thus, the perpetrator might not only be deprived of his or her ill-gotten
gains, but also of assets he or she owns legally. The German Constitu-
tional Court (Bundesverfassungsgericht) yet hold in 2004 that the Brutto-
prinzip was in line with the restitutive purpose of confiscation because it
corresponded to the law of unjust enrichment7. According to section 817
sent. 2 BGB, the recipient may not demand restitution of any perfor-
mance rendered in fulfilment of an obligation that violates a statutory
prohibition. A district court (Landgericht Kaiserslautern) ruled that the
amended provision constituted a penalty in the sense of Art. 7 of the
ECHR8. However, only recently, the German Supreme Court (Bundes-
gerichtshof ) explicitly confirmed the restitutive character of confiscation
under the new regime9.

In contrast, the confiscation of objects generated by or used for the
commission of a crime (section 74 para. 1 StGB) is considered a punitive

4 BT DRS 18/9525 48.
5 BGH Neue Juristische Wochenschrift, 1995, 2235 f.; 2002, 2257, 2258 (regarding the

former regime).
6 See W. JOECKS, “§ 73”, in Münchener Kommentar zum Strafgesetzbuch, München:

C.H. Beck, para. 4 ff.
7 BVerfGE 110, 1, 21 ff.
8 LG Kaiserslautern, Zeitschrift für Wirtschafts- und Steuerstrafrecht (wistra), 2018, 139;

see also S. BEUKELMANN, “Keine Rückwirkung der Einziehung”, Neue Juristische Wochen-
schrift-Spezial, 2018, 56.

9 BGH Neue Zeitschrift für Strafrecht-Rechtsprechungs-Report, 2018, 241. See also M.
HEGER, “§ 73”, in K. KÜHL, M. HEGER, Strafgesetzbuch: Kommentar, München: C.H. Beck,
2018, para. 1.
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sanction that requires personal guilt of the offender10. As a consequence,
the confiscation forms part of the sentencing process, and, together with
the main penalty (imprisonment or a fine), must not be disproportionate
to the guilt of the perpetrator11. However, if the guilt of the offender can-
not be established, the court may order the confiscation of objects (pro-
ducta vel instrumenta sceleris) that pose a danger to the general public or
are supposed to be used for the commission of a crime (§ 74b para. 1 lit.
b StGB). Insofar, the confiscation shall not punish the offender, but pre-
vent the commission of a crime and protect the general public. Accord-
ingly, it is a preventive measure (Sicherungseinziehung)12.

The confiscation regime distinguishes the confiscation of proceeds
of crimes (section 73 StGB) and the confiscation of producta vel instru-
menta sceleris (sections 74, 74b StGB). In any case, confiscation may be
ordered for any crime, both felonies (Verbrechen, section 12 para. 1
StGB) and misdemeanours (Vergehen, section 12 para. 2 StGB).

The confiscation of proceeds (section 73 StGB) requires the com-
mission of a crime (i.e. unlawful conduct, irrespective of whether per-
sonal guilt can be established) and an object that has been obtained
through or for the committed offence (see below in this section). How-
ever, to avoid “double-confiscation”, confiscation is excluded to the ex-
tent claims of the victim have been satisfied, section 73e para. 1 StGB13.
Furthermore, confiscation must not be ordered against a bona fide third-
party who no longer disposes of the proceeds or its value, section 73e
para. 2 StGB (see below 1.5.). If the proceeds no longer form part of the
perpetrator’s assets or of those of a male fide third party, the court is only
held to suspend the enforcement of a confiscation order (section 459g
para. 5 sent. 1 German Criminal Procedure Code, Strafprozessordnung –
StPO). The proceedings can be resumed if new facts come to light – for
instance, proceeds that are discovered only after the order has been is-
sued (section 459g para. 5 sent. 1 StPO)14.

10 A. ESER, F. SCHUSTER, “§ 74”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 2, 17; M. HEGER, “§ 74”, in K. KÜHL, M. HEGER,
Strafgesetzbuch: Kommentar, C.H. Beck, München 2018, para. 1, 3.

11 BGH Neue Zeitschrift für Strafrecht-Rechtsprechungs-Report, 1993, 400; Neue
Zeitschrift für Strafrecht, 2019, 82; A. ESER, F. SCHUSTER, “§ 74”, in A. SCHÖNKE, H. SCHRÖDER,
Strafgesetzbuch: Kommentar, München: C.H. Beck, 2019, paras 28-29.

12 A. ESER, F. SCHUSTER, “§ 74b”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 2.

13 BT DRS 18/9525, 68; BGH Neue Zeitschrift für Wirtschafts-, Steuer- und Un-
ternehmensstrafrecht, 2019, 119.

14 BT DRS 18/9525 57, 69, 94. Section 459g para. 5 StPO replaces the so-called “hard-
ship clause” laid down in former section 73c para. 1 StGB, which stated that confiscation
should not be ordered to the extent it would constitute an undue hardship for the person af-
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According to the wording (“… the court shall order …”), the confis-
cation of proceeds is mandatory15. Nevertheless, the court may refrain –
with consent of the prosecution service – from confiscation under the con-
ditions laid down in section 421 para. 1 StPO, i.e. if the proceeds in ques-
tion are deemed to be of minor value (No. 1), if confiscation is deemed in-
significant in addition to the anticipated penalty or measure of reform and
prevention (No. 2), or if the proceedings insofar as they relate to confisca-
tion are considered to be disproportionate or to make a decision on the
other legal consequences of the offence unreasonably difficult (No. 3).

The confiscation of instrumenta vel product a sceleris may be ordered
if the criminal liability of the offender (including personal guilt) has been
established16. Furthermore, the offender must own or have a right to the
object to be confiscated (section 74 para. 3 sent. 1 StGB). In contrast, the
preventive confiscation (Sicherungseinziehung) does not require personal
guilt nor is it limited to the property of the offender (section 74b para. 1
No. 1 and 2 StGB). Confiscation is optional (“… the court may order
…”). In exercising its discretion, the court has to comply with the princi-
ple of proportionality (section 74f StGB). The (punitive) confiscation
(section 74 StGB) must not be disproportionate to the guilt of the of-
fender (section 74f para. 1 sent. 1 StGB), and a preventive confiscation
(section 74b StGB) shall be deferred if its purpose can be attained by less
intrusive means such as instructions to modify or dispose of the objects in
a certain manner (section 74f para. 1 sent. 2 and 3 StGB).

The rules on confiscation may be applied to proceeds of crime (sec-
tion 73 StGB) and to producta vel instrumenta sceleris (sections 74, 74b
StGB).

As far as the confiscation of proceeds is concerned, the court shall
confiscate any object of economic value that has been obtained by the
perpetrator through or for the commission of a crime (section 73 para. 1
StGB). The confiscation order shall extend to benefits derived from
these objects as well as to surrogates, i.e. objects acquired by way of sale
of the originally obtained object, as a replacement for its destruction,
damage to or forcible loss of it or on the basis of a surrogate right (sec-
tion 73 para. 2 and 3 StGB).

fected. It is not clear whether the enforcement proceedings can only be resumed by a court
or also by the enforcement authority (prosecution service), see C. COEN, “§ 459g”, in J.-P.
GRAF, Beck’scher Online-Kommentar StPO, München: C.H. Beck, 2018, para. 19 f., 31.

15 M. HEGER, “§ 73”, in K. KÜHL, M. HEGER, Strafgesetzbuch: Kommentar, München:
C.H. Beck, 2018, para. 9; BGH Neue Zeitschrift für Strafrecht, 2019, 221.

16 A. ESER, F. SCHUSTER, “§ 74”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 2, 4; M. HEGER, “§ 74”, in K. KÜHL, M. HEGER,
Strafgesetzbuch: Kommentar, München: C.H. Beck, 2018, para. 3.
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In contrast to the former confiscation regime, the new legal basis is
not limited to objects directly obtained “from” the commission of a
crime (the illegal gain, i.e. the difference between profit and costs)17, but
covers any objects that has been (directly or indirectly) obtained
“through” the illegal act (see also Art. 2 No. 1 Directive 2014/42/EU)18.
This “object-based” confiscation system further develops the “gross ap-
proach” (Bruttoprinzip) and, referring to the civil law concept of “unjust
enrichment” (section 817 BGB), establishes a two-step approach for the
determination of the object to be confiscated: (1) The court has to deter-
mine (1) the object that has been directly or indirectly obtained through
(or for) the illegal act (the crime), and (2) whether and to what extent ex-
penses incurred by the offender shall be deducted from object (respec-
tively its value) subject to confiscation (section 73d para. 1 sent. 1
StGB)19. The court, however, shall not deduct any expenses for the pur-
pose of preparing or committing the crime (section 73d para. 1 sent. 2
StGB; see also section 817 sent. 2 BGB), for instance the expenses for
purchasing drugs or the payment of bribes20. In contrast, regular costs
related to the provision of services (where the contract has been acquired
by corruption) must be taken into account21.

Where, due to the nature of what has been obtained or for other
reasons, a confiscation is impossible (e.g. saving of expenditure), the
court shall order the confiscation of the obtained object’s monetary value
of the obtained objects (section 73c StGB – Einziehung des Wertes von
Taterträgen). The value-based confiscation also applies if the confiscated
object falls short of the value of what was originally obtained (section 73c
sent. 2 StGB). As far as surrogates are concerned, the court may confis-
cate the object (section 73 para. 3 StGB) or its value (section 73c sent. 1
StGB)22. In case of value-confiscation, the court orders the confiscation
of a sum of money that will be effectively enforced like a fine (Geld-

17 BGH Neue Zeitschrift für Strafrecht, 2010, 339 (341 – insider dealing).
18 BT DRS 18/9525 55.
19 BT DRS 18/9525 55-56.
20 BT DRS 18/9525 55, 68; A. ESER, F. SCHUSTER, “§ 73d”, in A. SCHÖNKE, H. SCHRÖDER,

Strafgesetzbuch: Kommentar, München: C.H. Beck, 2019, para. 5.
21 BT DRS 18/9525 55, 68; A. ESER, F. SCHUSTER, “§ 73d”, in A. SCHÖNKE, H. SCHRÖDER,

Strafgesetzbuch: Kommentar, München: C.H. Beck, 2019, para. 5; see also OLG Celle,
Beschluss v. 18.12.2018 – 3 Ws 222/18. Likewise, costs that have been made, for instance, for
the preservation of the proceeds are to be deducted. For more information, see T. RÖNNAU,
M. BEGEMEIER, “Grund und Grenzen der Bruttoeinziehung: Zur Gestaltung der Bruttoab-
schöpfung anlässlich der Reform der strafrechtlichen Vermögensabschöpfung”, Golt-
dammer’s Archiv, 2017, 1 ff. See also OLG Celle, Beschluss v. 18.12.2018 – 3 Ws 222/18.

22 A. ESER, F. SCHUSTER, “§ 73c”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 6.
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strafe), though a default prison term is not possible23. Since the reform of
2017, the prosecution service is even competent (but not obliged) to file
for insolvency proceedings if the offense has given rise to claims of more
than one victim and the person concerned is unable to satisfy all of them,
section 111j para. 2 StPO24.

In theory, there is no minimum threshold for confiscation. However,
according to section 421 para. 1 No. 1 StPO, the court may – with con-
sent of the prosecution service – refrain from confiscation if the assets in
question are of minor value. The applicable threshold varies between
50 €25, 150 €26 and 500 €27).

The confiscation of product a vel instrumenta sceleris (sections 74,
74b StGB) applies to any object generated by the commission of a crimi-
nal offence (e.g. falsified documents or counterfeit money) or used (or in-
tended for use) in its commission (e.g. vehicles used for smuggling)28. If the
offender has consumed or disposed of the object or otherwise obstructed
its confiscation, the court may order the confiscation of the object’s value
(section 74c para. 1 StGB); the value may be estimated (section 74c para.
3 StGB). Like the confiscation according to section 74 StGB, the confis-
cation of the object’s value is a punitive measure and requires personal
guilt (at least negligent obstruction of the confiscation order)29.

1.2. Extended confiscation (Art. 5 para. 1 Directive 42/2014/EU; see also
Art. 2 No. Regulation (EU) 2018/1805)

The German criminal justice system has provided for extended con-
fiscation since 1992 (section 73d StGB – Erweiterter Verfall)30. The re-

23 Sections § 459g Abs. 2 StPO, der §§ 459, 459a sowie 459c Abs. 1 und 2 StPO.
24 For more details see M. HUBER, “§ 111j”, in J.-P. GRAF, Beck’scher Online-Kommen-

tar StPO, München: C.H. Beck, 2018, paras 17 ff. See also R.E. KÖLLNER, V. CYRUS, J. MÜCK,
“Referentenentwurf des BMJV zur Reform der strafrechtlichen Vermögensabschöpfung – In-
solvenzverwalter als ‘Staatsanwalt Nummer 2’?”, Neue Zeitschrift für Insolvenz- und
Sanierungsrecht, 2016, 329, 333 ff.

25 M. KÖHLER, C. BURKHARD, “Die Reform der strafrechtlichen Vermögensabschöpfung
– Teil 2/2”, Neue Zeitschrift für Strafrecht, 2017, 665, 675.

26 H. PUTZKE, H. SCHEINFELD, “§ 421”, in C. KNAUER, Münchener Kommentar zur Straf-
prozessordnung, München: C.H. Beck, 2019, para. 19.

27 Information provided by the public prosecutor’s office in Bonn (Staatsanwaltschaft
beim Landgericht Bonn). According to the Federal Office of Justice (Bundesamt für Justiz,
Ms. Natalia Spitz), the threshold varies considerably from state to state and may even amount
to 1000 €.

28 A. ESER, F. SCHUSTER, “§ 74”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 7, 12.

29 A. ESER, F. SCHUSTER, “§ 74c”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 2, 6.

30 Art. 1 No. 7 Gesetz zur Bekämpfung des illegalen Rauschgifthandels und anderer
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cent reform changed the terminology and numbering (section 73a StGB
– Erweiterte Einziehung von Taterträgen), but adhered to the legal con-
cept of a non-punitive measure, thereby sharing function and purpose of
confiscation of proceeds of crime (section 73 StGB, see above 1.1.)31.

In its former version, the scope of the provision (section 73d StGB)
has been limited to an exhaustive list of offences linked to organized
crime32. Since Directive 2014/42/EU does not provide for such a limita-
tion, but requires the Member States to extend the scope of their corre-
sponding national provisions to (more or less) any harmonized offence
(Art. 5 para. 2, Art. 3 Directive 2014/42/EU), the German legislator
abandoned the list-based approach and extended the scope of extended
confiscation to any criminal offence33.

Like criminal confiscation, extended confiscation presupposes the
commission of a criminal offence, i.e. an unlawful conduct; personal
guilt is not required (see above 1.1.)34. In contrast to criminal confisca-
tion, extended confiscation allows for the confiscation of objects that
have not been obtained through the crime the perpetrator has been
charged with, but through or for any other crime he/she has committed
(section 73a para. 1 StGB). Even though a link to the criminal offence
under investigation is no longer necessary, the new provision does not
allow for the confiscation of objects whose criminal origin have not
been established. Prior to the recent reform, it was sufficient that the
circumstances justify the assumption that the objects were acquired as a
result of unlawful acts, or for the purpose of committing them (section
73d StGB former version), but according to the Federal Court of Justice
and the Constitutional Court the provision had to be interpreted in con-
formity with constitutional guarantees (presumption of innocence, fun-
damental right to property); therefore, extended confiscation may only

Erscheinungsformen der Organisierten Kriminalität (OrgKG) of 15 July 1992, BGBl. I 1992,
1302.

31 BT DRS 12/989 23 (on the former provision), „variation of ordinary confisca-
tion“(„eigenständige Erscheinungsform des Verfalls“); BT DRS 18/9525 48, 66 (on the new ver-
sion). See also M. HEGER, “§ 73a”, in K. KÜHL, M. HEGER, Strafgesetzbuch: Kommentar,
München: C.H. Beck, 2018, para. 3.

32 F. SALIGER, “§ 73d”, in U. KINDHÄUSER, U. NEUMANN, H.U. PAEFFGEN, Nomos Kom-
mentar zum Strafgesetzbuch: Kommentar, Baden-Baden: Nomos, 2017, para. 6.

33 BT DRS 18/9525 65. It has been criticized that this extension is not in line with fun-
damental rights and/or principles, in particular with the right to property (Art. 14 para. 1
sent. 2 GG) and the proportionality principle, see T. RÖNNAU, M. BEGEMEIER, “Die neue er-
weiterte Einziehung gem. § 73a Abs. 1 StGB-E: mit Kanonen auch auf Spatzen?”, Neue
Zeitschrift für Wirtschafts-, Steuer- und Unternehmensstrafrecht, 2016, 260, 262.

34 A. ESER, F. SCHUSTER, “§ 73a”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 6; see also BT DRS 18/9525 48, 66.
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be ordered if the court is intimately convinced that the object to be con-
fiscated stems from another crime that has been “committed by its
owner35. On the other hand, the requirements for the standard of proof
must not be overstretched; in particular, the court is not obliged to de-
termine the illegal conduct through which the perpetrator has obtained
the object to be confiscated36. In the light of this case-law, the legislator
adapted the legal basis for extended confiscation to the aforementioned
constitutional guarantees (section 73a para. 1 StGB)37. In its assessment,
the court has to weigh the circumstances of the case, in particular the
findings of the criminal investigation on the crime on which the confis-
cation order shall be based, the circumstances under which the object
has been seized, and the economic and personal situation of the of-
fender (section 437 StPO; see below 2.3.2.)38. In particular, the court
may rely on the fact that the value of the relevant object is dispropor-
tionate to the lawful income of the offender (see also Art. 5 para. 1 Di-
rective 2014/42/EU)39.

Extended confiscation (section 73a StGB) is subsidiary to criminal
confiscation (section 73 StGB) and, thus, may only be ordered if a link
between the offence the perpetrator is charged with and the objects to
be confiscated cannot be established40. If the offence the proceeds orig-
inate from is time-barred (section 78 StGB), confiscation can only be
based on section 76a para. 2 StGB (see below 1.4.)41. Like criminal con-
fiscation, extended confiscation is mandatory (“… the court shall order
…”)42. The exceptions under section 421 StPO apply accordingly (see
above 1.1.)43.

35 BVerfG Neue Juristische Wochenschrift, 2004, 2073, 2078, referring to BGH Neue
Juristische Wochenschrift 1995, 470.

36 BGH Neue Juristische Wochenschrift, 1995, 470.
37 BT DRS 18/9525 65 f.
38 BT DRS 18/9525 66, explicitly referring to section 437 StPO.
39 A. ESER, F. SCHUSTER, “§ 73a”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-

mentar, München: C.H. Beck, 2019, para. 11; M. HEGER, “§ 73a”, in K. KÜHL, M. HEGER,
Strafgesetzbuch: Kommentar, München: C.H. Beck, 2018, para. 8.

40 M. HEGER, “§ 73a”, in K. KÜHL, M. HEGER, Strafgesetzbuch: Kommentar, München:
C.H. Beck, 2018, para. 11; BGH Neue Zeitschrift für Strafrecht-Rechtsprechungs-Report ,
2018, 380.

41 M. HEGER, “§ 73a”, in K. KÜHL, M. HEGER, Strafgesetzbuch: Kommentar, München:
C.H. Beck, 2018, para. 11.

42 A. ESER, F. SCHUSTER, “§ 73a”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 12; M. HEGER, “§ 73a”, in K. KÜHL, M. HEGER,
Strafgesetzbuch: Kommentar, München: C.H. Beck, 2018, para. 10.

43 A. ESER, F. SCHUSTER, “§ 73a”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 12.
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1.3. Non-conviction based confiscation in the framework of criminal pro-
ceedings: in case of illness or absconding of the suspected person (Art.
4 para. 2 Directive 42/2014/EU; see also Art. 2 No. 2 Regulation
(EU) 2018/1805)

In section 76a paras. 1 to 3 StGB, German law allows for non-con-
viction based confiscation if no person can be prosecuted or convicted of
the offence linked to the object to be confiscated. The provision applies
in particular to cases where the offender is unable to stand trial or ab-
sconding from justice44 and, thereby, implements Art. 4 para. 2 Directive
2014/42/EU45. The provision mainly refers to the requirements of crimi-
nal confiscation (and extended confiscation)46, but does not constitute a
different type of confiscation; it simply enables the court to order confis-
cation without the requirement of a criminal conviction47. Therefore, it is
called “independent confiscation” (selbständige Einziehung).

The court may issue an independent confiscation order if the of-
fender cannot be prosecuted or convicted, but the elements of criminal
offence and the other requirements for confiscation have been estab-
lished (section 76a para. 1 StGB).

As independent confiscation is not an autonomous type of confisca-
tion, it basically refers to the standard types of criminal confiscation so
that the substantive requirements for each confiscation measure apply
accordingly (see above 1.1.). As a consequence, independent confiscation
is not per se mandatory or facultative, but this, again, depends upon the
type of confiscation: Whereas confiscation of proceeds (section 73 para.
1 StGB; see section 76a para. 1 sent. 1 StGB) is mandatory, the confisca-
tion of product a vel instrumenta sceleris (section 74, 74b StGB) is facul-
tative (section 76a para. 1 sent. 2 StGB; see also above 1.1.)48. Neverthe-
less, independent confiscation orders are issued upon request of the
prosecution service (section 435 para. 1 StPO) which is at the discretion
of the latter49.

44 A. ESER, F. SCHUSTER, “§ 76a”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 6.

45 BT DRS 18/9525 72.
46 M. HEGER, “§ 76a”, in K. KÜHL, M. HEGER, Strafgesetzbuch: Kommentar, München:

C.H. Beck, 2018, para. 1a.
47 A. ESER, F. SCHUSTER, “§ 76a”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-

mentar, München: C.H. Beck, 2019, para. 1.
48 A. ESER, F. SCHUSTER, “§ 76a”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-

mentar, München: C.H. Beck, 2019, para. 4.
49 D. TEMMING, “§ 435”, in J.-P. GRAF, Beck’scher Online-Kommentar StPO, München:

C.H. Beck, 2018, para. 7.
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1.4. Non-conviction based confiscation in criminal matters: the cases of
death of a person, immunity, prescription, cases where the perpetrator
of an offence cannot be identified and other cases when a criminal
court has decided that asset is the proceeds of crime (Art. 2 No. 2 and
recital (13) Regulation (EU) 2018/1805)

The scope of independent confiscation (see above 1.3.) is not lim-
ited to cases where the offender is unable to stand trial or absconding
from justice, but applies to any other cases where prosecution and con-
viction is impossible (section 76a paras 1 to 3 StGB). In addition, the re-
cently introduced confiscation regime provides for a legal basis for non-
conviction based confiscation orders in cases where the offender of an
offence cannot be identified and, thus, nit be convicted, i.e. “non-con-
viction based confiscation of proceeds of unknown origin” (verurteilung-
sunabhängige Einziehung von Vermögenswerten unklarer Herkunft, sec-
tion 76a para. 4 StGB).

Whereas independent confiscation orders (section 76a paras. 1 to 3
StGB) share the legal qualification of the corresponding standard type of
confiscation measures (see above 1.3.), the legal materials remain silent
on the exact legal nature of section 76a para. 4 StGB. The explanatory
memorandum only states that the measure constitutes an individual type
of confiscation that adheres to the Italian concept of misure di preven-
zione or the English model of civil confiscation50. Indeed, the new in-
strument seems to serve mainly preventive functions because it is sup-
posed to target cash of unknown origin that has been found at airports
or during drug controls of vehicles51. In any case, it represents a “hybrid
scheme” because many features, such as the standard of proof (see be-
low) or the ad rem character are more common for public law or civil law
than traditional criminal (procedural) law52.

As has been mentioned above (see above 1.3.), the court may issue
an independent confiscation order if the offender cannot be prosecuted

50 BT DRS 18/9525 73 (“eigenständiges Einziehungsinstrument”).
51 BT DRS 18/9525 48. Section 76a para. 4 StGB is harshly criticised by scholars, see for

instance H. SCHILLING, Y. HÜBNER, “ ‘Non-conviction-based confiscation’ – Ein Fremdkörper
im neuen Recht der strafrechtlichen Vermögensschöpfung?”, Strafverteidiger, 2018, 49 ff.; D.
TEMMING, “§ 437”, in J.-P. GRAF, Beck’scher Online-Kommentar StPO, München: C.H. Beck,
2018, para. 3; A. BURGHART, “§ 437”, in H. SATZGER, W. SCHLUCKEBIER, Strafprozessordnung:
Kommentar, Köln: Carl Heymanns Verlag, 2018, para. 6. In favor, F. MEYER, “Die selbst-
ständige Einziehung nach § 76a StGB-E, oder: Don’t bring a knife to a gunfight”, Strafvertei-
diger, 2017, 343.

52 See F. MEYER, “Abschöpfung von Vermögen unklarer Herkunft”, in Neue Zeitschrift
für Wirtschafts-, Steuer- und Unternehmensstrafrecht, 2018, 246 ff.
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or convicted (section 76a para. 1 StGB). In contrast to the former ver-
sion, the scope of the provision applies to factual and legal obstacles to
prosecution (e.g. the ne bis in idem principle)53. In other words, the ele-
ments of a criminal offence have been established, yet the offender can-
not be convicted because, for instance, he or she is unknown, has died,
has absconded, is permanently unable to stand trial54. The court, how-
ever, must not issue an independent confiscation order if the prosecution
of the crime requires a request of the victim or an authorization of a pub-
lic entity that has not been filed (section 76a para. 1 sent. 3 StGB) or if
the (potential) addressee of the confiscation order is protected by immu-
nity under international law (sections 18, 19 Courts Constitution Act –
Gerichtsverfassungsgesetz – GVG)55.

Furthermore, confiscation of proceeds of crime (section 73 StGB)
and its value (section 73c StGB) may be ordered independently if the
prosecution of the crime is time-barred (section 76a para. 2 StGB); the
same applies to the preventive confiscation of product a vel instrumenta
sceleris (section 74b StGB). This derogation from the general rules of
statutory limitation on prosecution (section 78 para. 1 StGB) has not
been part of the reform proposal of the government56, but has been
brought up by the Parliament’s Committee on Legal Affairs (Ausschuss
für Recht und Verbraucherschutz) which argued that the amendment rein-
forced the restitutive purpose of confiscation of proceeds (section 73
StGB, see above 1.1.). Besides, with regard to extended confiscation, the
perpetrator should no longer be able to avoid confiscation by claiming
that prosecution of the offence through which the assets had been ob-
tained was time-barred57. Therefore, the legislator provided for an au-
tonomous limitation period of 30 years that applies to extended confis-
cation irrespective of whether or not prosecution of the offence is time-
barred (section 76b para. 1 StGB)58. According to Art. 316h EGStGB,
the new provisions apply to offenses which have been committed before
the law entered into force. Referring to the alleged penal nature of con-
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53 BT DRS 18/9525 72. Prior to the reform, the scope of the provision was limited to
factual obstacles.

54 BT DRS 18/9525 72; A. ESER, F. SCHUSTER, “§ 76a”, in A. SCHÖNKE, H. SCHRÖDER,
Strafgesetzbuch: Kommentar, München: C.H. Beck, 2019, para. 6.

55 A. ESER, F. SCHUSTER, “§ 76a”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2019, para. 9.

56 BT DRS 18/9525 72 f.
57 BT DRS 18/11640 82.
58 The period of 30 years aligns with the longest period of prescription under civil law

(sections 197, 852 BGB), M. HEGER, “§ 76b”, in K. KÜHL, M. HEGER, Strafgesetzbuch: Kom-
mentar, München: C.H. Beck, 2018, para. 2.



fiscation, it has been argued that this were in breach with the principle of
non-retroactivity59. The Federal Court of Justice rejected this argument
and held that the confiscation of proceeds, due to its restitutive nature,
did not fall within the material scope of the principle nulla poena sine
lege praevia (Art. 103 para. 2 Basic Law, Grundgesetz – GG)60. Only re-
cently, however, the Court held that Art. 316h para. 1 EGStGB might
not be in line with the general principle of non-retroactivity, applying to
all statutes (so-called Verbot der echten Rückwirkung, Art. 20 para. 3)61.
This is why it has referred the matter to the German Constitutional
Court for decision (so-called konkrete Normenkontrolle, Art. 100 para. 1
GG). Nevertheless, as far as confiscation qualifies as punitive sanction
(section 74 StGB), the general rules on statutory limitation applies (sec-
tion 78 para. 1 StGB)62.

Finally, the court may issue an independent confiscation order if
criminal proceedings against the suspect have been closed under the
rules of discretionary prosecution (sections 153 ff. StPO) or if the court
has ordered a discharge (section 76a para. 3 StGB).

As independent confiscation is not an autonomous type of confisca-
tion, it basically refers to the standard types of confiscation measures and
the corresponding substantive requirements (see above 1.3.). As a conse-
quence, it depends upon the respective type of measure whether inde-
pendent confiscation is mandatory or facultative (see above 1.3.). Never-
theless, it is at the discretion of the public prosecutor whether or not file
a request for independent confiscation (section 435 para. 1 StPO; see
above 1.3.).

In contrast to independent confiscation orders (section 76a paras 1
to 3 StGB), the non-conviction based confiscation of proceeds of un-
known origin (section 76a para. 4 StGB) has a scope that is limited to an
exhaustive list of offences linked to terrorism and organized crime (sec-
tion 76a para. 4 sent. 3 StGB)63. In particular, the list covers money laun-
dering (section 261 StGB), participation in criminal or terrorist organisa-
tions (sections 129 and 129a StGB) and preparation and financing of ter-
rorist offences (sections 89a, 89c StGB), human trafficking (§§ 232 ff.

59 See, for instance, F. HENNECKE, “Ein Ende der Verjährung: Zur Verfassungsmäßigkeit
des ‘Gesetzes zur Reform der strafrechtlichen Vermögensabschöpfung’ ”, Neue Zeitschrift für
Wirtschafts-, Steuer- und Unternehmensstrafrecht, 2018, 121 ff.

60 BGH Neue Zeitschrift für Strafrecht-Rechtsprechungs-Report , 2018, 241.
61 BGH, Beschluss v. 7.3.2019 – 3 StR 192/18.
62 A. ESER, F. SCHUSTER, “§ 76a”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-

mentar, München: C.H. Beck, 2019, para. 7.
63 BT DRS 18/9525 73.
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StGB), serious tax fraud and smuggling (section 370 para. 3 No. 5 and
section 373 Fiscal Code, Abgabenordnung – AO), smuggling of migrants
(section 96 para. 2 and 97 Residence Act, Aufenthaltsgesetz – AufenthG),
trafficking in drugs (section 29 para. 1 No. 1, para. 3 Narcotics Act,
Betäubungsmittelgesetz – BtMG) and weapons (sections 19 ff. Military
Weapons Control Act, Kriegswaffenkontrollgesetz – KrWaffKontrG, sec-
tions 51, 52 Weapons Act, Waffengesetz – WaffG).

Basically, the confiscation is subject to two conditions (section 76a
para. 4 sent. 1 StGB): (1) The proceeds (1) must have been seized in the
framework of criminal proceedings related to one of the catalogue of-
fences mentioned above and (2) originate from a criminal offence (which
is not necessarily a catalogue offence)64. Like extended confiscation (sec-
tion 73a StGB, see above 1.2.), the confiscation of assets of unknown ori-
gin my not be ordered unless the court is fully convinced that they are
proceeds of a criminal activity65. In its conviction, the court may rely on
the fact that the value of the proceeds is grossly disproportionate to the
legal income of the defendant (section 437 sent. 1 StPO). In this case, it
is upon the defendant to prove the legal origin of the assets66. Scholars
have criticized that such a rule was tantamount to a reversal of the bur-
den of proof and, therefore, in breach with the presumption of inno-
cence67. According to the legal materials, proceedings ad rem have not to
comply with the strict rules on evidence in criminal proceedings, but,
due to the preventive nature of the confiscation order, may be modified
in analogy to civil court proceedings68. In any case, section 437 StPO
does not affect the free evaluation of evidence by the court (section 261
StPO)69. To that end, the court may take into consideration: the findings
of the criminal investigation, the circumstances under which the pro-
ceeds haven been seized, and the economic and personal situation of the
defendant (section 437 sent. 2 no. 1 to 3 StPO).

If the aforementioned conditions are fulfilled, the court ought con-
fiscate the proceeds even if the person affected by the seizure cannot be

64 BT DRS 18/9525 73.
65 BT DRS 18/9525 73.
66 BT DRS 18/9525 92.
67 R.E. KÖLLNER, J. MÜCK, “Reform der strafrechtlichen Vermögensabschöpfung”,

Neue Zeitschrift für Insolvenz- und Sanierungsrecht, 2017, 593, 598; see also H. SCHILLING, Y.
HÜBNER, “ ‘Non-conviction-based confiscation’ – Ein Fremdkörper im neuen Recht der
strafrechtlichen Vermögensschöpfung?”, Strafverteidiger, 2018, 49, 51 ff.

68 BT DRS 18/9525 92; see also F. MEYER, “Abschöpfung von Vermögen unklarer
Herkunft”, in Neue Zeitschrift für Wirtschafts-, Steuer- und Unternehmensstrafrecht, 2018,
246, 249.

69 BT DRS 18/9525 92; BT DRS 18/11640 89.
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convicted. The court is not obliged to, but supposed to confiscate the
proceeds in question (“confiscation as a rule, not as an exception”). It
may only refrain from confiscation where – based on the circumstances
of the case – such an order would be incompatible with the proportion-
ality principle, and the case-law of the European Court of Human
Rights70. According to the legal materials, the provision is subsidiary to
sections 73-73c, 76a para. 1-3 StGB.

1.5. Third-Party Confiscation (Art. 6 Directive 2014/42/EU)

Third-party confiscation as defined by Art. 6 of the Directive is pro-
vided for in section 73b StGB (Einziehung von Taterträgen bei anderen)71.
Section 73b StGB does not constitute a different type of confiscation,
but simply extends the scope of application of sections 73, 73a StGB
whose scope is limited to the confiscation of assets held by the offender
(Einziehung von Taterträgen bei Tätern und Teilnehmern)72.

According to German law, the court may confiscate assets of third-
parties acquired by representation or by transfer: In the first case, the
perpetrator has acted for a third party, i.e. a natural or legal person other
than the perpetrator or the accomplice and the represented person has
acquired the object to be confiscated thereby (section 73b para. 1 sent. 1
No. 1 StGB)73. The objects are subject to confiscation if the perpetrator
committed the offence on behalf of the third party and the latter has
benefitted directly, i.e. without any further transaction, from the criminal
conduct74. In the second case, the third party acquired the assets free of
charge (section 73b para. 1 sent. 1 no. 2 lit. a StGB; see also Art. 6 para.
1 Directive 2014/42/EU), the third party knew or at least should have
known (negligence) that the relevant assets originate from a criminal of-
fence (section 73b para. 1 sent. 1 No. 2 lit. b StGB; see also Art. 6 para.
1 Directive 2014/42/EU) or if the third party has acquired the assets by
inheritance or legacy (section 73b para. 1 sent. 1 No. 3 StGB). In the lat-
ter case, it is not required that the third party has inherited the proceeds
from the perpetrator75. However, section 73b para. 2 No. 2 and 3 StGB

70 BT DRS 18/9525 73.
71 A corresponding legal basis exists for the confiscation of producta vel instrumenta

sceleris (section 74a StGB).
72 T. RÖNNAU, Die Vermögensabschöpfung in der Praxis, München: C.H. Beck, 2015.
73 BT DRS 18/9525 66.
74 M. HEGER, “§ 73b”, in K. KÜHL, M. HEGER, Strafgesetzbuch: Kommentar, München:

C.H. Beck, 2018, para. 2.
75 L. FLECKENSTEIN, Die strafrechtliche Abschöpfung von Taterträgen bei Drittbegünstig-

ten, Berlin: Duncker & Humblot, 2017, 235.
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do not apply if the assets have been previously acquired by a bona fide
third-party so that the bona fide third party holds a legitimate claim on
the proceeds (section 73b para. 1 sent. 2 StGB; see also Art. 6 para. 2 Di-
rective 2014/42/EU)76.

Like the standard types of confiscation of criminal proceeds (sec-
tions 73, 73a StGB), third-party confiscation applies to any crime, and its
imposition is mandatory (see above 1.1. and 1.2.). The court shall only
refrain from confiscation to the extent the proceeds are no longer part of
the third party’s assets and the party neither knew nor ought to have
known at that time that the relevant property had been derived from
criminal activity, section 73e para. 2 StGB.

Liable to confiscation is every object the third-party has acquired by
representation or transfer (§ 73b para. 1 StGB) and benefits and surro-
gates the third party has acquired by transaction or inheritance (§ 73b
para. 2 StGB) or surrogates of the objects acquired by the third party
(section 73b para. 3 StGB).

2. Procedural Aspects

2.1. Freezing

2.1.1. Procedures for the freezing of assets

Freezing orders are provisional measures aiming at securing the
confiscation of objects; the legal and procedural framework forms part of
the rules on criminal investigations (sections 111b ff. StPO). The provi-
sions distinguish between the freezing (seizure) of criminal proceeds –
Beschlagnahme (section 111b StPO) – and the freezing of assets in order
to secure value-confiscation – Vermögensarrest (section 111e StPO). In
principle, a freezing order requires authorization by a criminal court
(section 111j para. 1 sent. 1 StPO). However, in urgent cases (Gefahr im
Verzug), the freezing order may be issued by the prosecution service or,
if moveable assets are at stake, even by its agents (Ermittlungspersonen
der Staatsanwaltschaft, section 152 GVG), e.g. by police or customs offi-
cers (section 111j para. 1 sent. 2, 3 StPO). If the prosecution service has
seized immoveable property, it yet ought to apply for court confirmation
of the order within one week (section 111j para. 2 StPO). However, its
failure to do so does not impair the validity of the order because the per-

76 BT DRS 18/9525 67, referring to BGHSt 45, 235, 247; see also M. HEGER, “§ 73b”,
in K. KÜHL, M. HEGER, Strafgesetzbuch: Kommentar, München: C.H. Beck 2018, para. 5.
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son concerned has the right to apply for a court decision at any time (sec-
tion 111j para. 2 sent. 3 StPO, see below 2.1.4.)77.

2.1.2. Conditions for the imposition of a freezing order

The court (or, if permitted, the public prosecution service or its
agents) may order the seizure or the freezing of assets if there are
grounds to believe that they are subject to confiscation (section 111b
para. 1 sent. 1 and section 111e para. 1 sent. 1 StPO). The court ought
to issue a freezing order if there are cogent reasons to believe that they
are liable to confiscation (section 111b para. 1 sent. 2, section 111e para.
1 sent. 2 StPO); thus, the freezing order should be the rule rather than
the exception78. In any case, assets may only be seized if there is a need
to secure them (so-called Sicherungsbedürfnis), i.e. if they are at risk of
being concealed, moved or dissipated79. The law does not oblige the
court to decide upon a request for a freezing order within a specified
time.

2.1.3. Duration of the freezing order

The law does not specify the duration of the measure. However, a
freezing order must be revoked as soon as the proceeds no longer need
to be secured80. As a matter of fact, the former provision – ex-section
111b para. 3 StPO – stipulated a maximum period of six months which
could be – depending on the degree of suspicion – prolonged for an-
other twelve months1. According to the legal materials, the legislator de-
cided to abolish this system because it had turned out to be too cumber-
some to work with in practice82.

77 M. HUBER, “§ 111j”, in J.-P. GRAF, Beck’scher Online-Kommentar StPO, München:
C.H. Beck 2018, para. 5.

78 See BT DRS 18/9525 75.
79 BT DRS 18/9525 49, 75; OLG Hamburg Neue Zeitschrift für Wirtschafts-, Steuer- und

Unternehmensstrafrecht, 2019, 106. See also A. BURGHART, “§ 111b”, in H. SATZGER, W.
SCHLUCKEBIER, Strafprozessordnung: Kommentar, Köln: Carl Heymanns Verlag, 2018 para. 9.

80 BT DRS 18/9525 49, 75; see also OLG Frankfurt StrafRechtsReport, 2018, 15.
81 Former section 111b para. 3 StPO read as follows: “If there are no cogent grounds,

the court may revoke the order … after a maximum period of six months. Where certain
facts substantiate the suspicion of the offence and the time limit referred to in the first sen-
tence is not sufficient given the particular difficulty or particular extent of the investigations
or for another important reason, the court may, upon application by the public prosecution
office, extend the measure provided the grounds referred to justify their continuation. Unless
there are cogent grounds, the measure shall not be continued for longer than a period of
twelve months” (The translation has been taken from The German Code of Criminal
Procedure, https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html#p0771. For a
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2.1.4. Rights and legal remedies of the person addressed by a freezing order

If proceeds are seized by the prosecution service or its agents, the
person concerned may apply for a court decision at any time, section
111j para. 2 sent. 3 StPO (Herbeiführung einer gerichtlichen Entschei-
dung)83. In this case, the court will review the legality of the freezing order
and its conformity with the proportionality principle in particular (see
above 1.4.)84. Even though the law does not provide for a duty to inform
the addressee of the freezing order of his/her right to apply for a court de-
cision, such a duty is derived from an analogy to the corresponding rule
on seizure of potential evidence (section 98 para. 2 sent. 5 StPO)85.

The decision of the court (the freezing order or the decision on the
motion lodged by the applicant) may be challenged by a complaint
(Beschwerde, sections 304 ff. StPO). The decision on the complaint may
be appealed again if the assets that have been seized (frozen) on the
grounds of section 111e StPO, i.e. to secure value-confiscation, are
worth more than 20,000 EUR (section 310 para. 1 No. 3 StPO)86.

2.1.5. Legal remedies against unlawful freezing orders

If the accused has suffered (economic) damages caused by a freez-
ing order and is acquitted of the relevant offense or criminal proceedings
are terminated for other reasons, he or she may claim compensation
based on section 2 of the Act for the Reparation for Damages Sustained
by Prosecution (Strafverfolgungsentschädigungsgesetz – StrEG), regard-
less of whether or not the order was valid87. Nevertheless, the claim is ex-
cluded if the court has confiscated the assets, section 5 para. 1 No. 4
StrEG, or if the accused caused the seizure by intentional or grossly neg-

266 MARTIN BÖSE - VERA WEYER

detailed explanation, see B. SCHMITT, “§ 111b”, in L. MEYER-GOßNER, B. SCHMITT, Strafpro-
zessordnung: Gerichtsverfassungsgesetz, Nebengesetze und ergänzende Bestimmungen, Mün-
chen: C.H. Beck, 2016, para. 8.

82 BT DRS 18/9525 49, 75.
83 Section 111j para. 2 sent. 3 StPO applies even if the freezing order has already been

executed, see F. BITTMANN, “§ 111e”, in Münchener Kommentar zur Strafprozessordnung,
München: C.H. Beck, 2014, para. 17.

84 See, with regard to the proportionality principle, BVerfG Neue Juristsiche Wochen-
schrift, 2005, 3630; BVerfG Neue Zeitschrift für Strafrecht, 2006, 639; OLG Frankfurt
StrafRechtsReport, 2018, 15; OLG Köln, Beschluss v. 26.11.2018 – 2 Ws 685/18.

85 F. BITTMANN, “§ 111e”, in Münchener Kommentar zur Strafprozessordnung, München:
C.H. Beck, 2014, para. 10.

86 G. CIRENER, “§ 310”, in J.-P. GRAF, Beck’scher Online-Kommentar StPO, München:
C.H. Beck, 2018, para. 1 ff.

87 T. RÖNNAU, Die Vermögensabschöpfung in der Praxis, München: C.H. Beck, 2015,
242.



ligent conduct (section 5 para. 2 StrEG)88. Furthermore, he or she may
file an action based upon the “state liability claim” (Staatshaftungs-
anspruch) under section 839 BGB in connection with Article 34 GG89.
According to Article 34 GG, the state is liable for intentional and negli-
gent violation of professional duties of civil servants who have caused in-
dividual harm or damages. The claim must be lodged with a civil court90.

2.2. Freezing of third-parties’ assets

As far as substantive criminal law allows for confiscation of third
parties’ assets (see above 1.5.), the procedural rules on freezing orders
apply accordingly to third parties91.

As far as compensation claims are concerned, the scope of the
StrEG is limited to accused persons and, thus, does not apply to third
parties92. However, a third party may claim compensation based on the
“state liability claim” (see above 2.1.5.). Furthermore, bona fide third
parties may claim compensation for the damage caused by preventive
confiscation of product a vel instrumenta sceleris (section 74b paras 2 and
3 StGB).

2.3. Confiscation

2.3.1. Procedures for the confiscation of assets

Confiscation proceedings form part of criminal proceedings and,
thus, are governed by criminal procedural law (sections 421 ff. StPO). In
general, the court will decide upon confiscation in its final judgement
(i.e. conviction based confiscation). The court may also impose confisca-
tion by penal order (Strafbefehl, section 407 para. 2 sent. 1 No. 1 StPO).
The court, however, may postpone the decision on confiscation where a

88 See K. CORNELIUS, “§ 5 StrEG”, in J.-P. GRAF, Beck’scher Online-Kommentar StPO,
München: C.H. Beck, 2018, para. 1 ff. If the requirements are fulfilled, the damages caused
by the seizure will be reimbursed by the Bundesland whose court decided at first instance,
section 15 StrEG.

89 Cf. K. CORNELIUS, “§ 1 StrEG”, in J.-P. GRAF, Beck’scher Online-Kommentar StPO,
München: C.H. Beck, 2018, para. 10.

90 For more background information see T. RÖNNAU, Die Vermögensabschöpfung in der
Praxis, München: C.H. Beck, 2015, 248 ff.

91 F. BITTMANN, “§ 111b”, in Münchener Kommentar zur Strafprozessordnung, München:
C.H. Beck, 2014, para. 2.

92 T. RÖNNAU, Die Vermögensabschöpfung in der Praxis, München: C.H. Beck, 2015,
244.
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joint decision on sentencing and confiscation would considerably delay a
conviction and the determination of the sentence (section 422 StPO). As
a rule, the court should decide upon confiscation within six months after
the conviction has become final (section 423 para. 2 StPO)93. In any case,
the court orders confiscation ex officio, without a request (e.g. of the
public prosecutor) being necessary.

In contrast, independent confiscation and confiscation of proceeds
of unknown origin (section 76a StGB) require a request of the prosecu-
tion service or the private prosecutor (section 435 StPO, see above 1.3.);
it is within the discretion of the public prosecutor to make such a re-
quest94. Non-conviction based confiscation orders will be imposed by a
criminal court in accordance with criminal procedural law.

2.3.2. Standard of proof for the imposition of a confiscation order

Ordinary confiscation, section 73 StGB, is subject to a high stan-
dard of proof: it must be proven beyond reasonable doubt that the rele-
vant proceeds have been derived from the offense the perpetrator has
been charged with95. Extended confiscation, section 73a StGB, lowers
the burden of proof in relation to the illicit origin of the proceeds: The
court must be intimately convinced that the assets stem from criminal
conduct, yet no link to a particular criminal conduct needs to be estab-
lished. In this regard, extended confiscation (section 73a StGB, see
above 1.2.) and non-conviction based confiscation of proceeds of un-
known origin (section 76a para. 4 StGB) are subject to a specific stan-
dard of proof (section 437 StPO): The court must be fully convinced of
the illicit origin, yet may base confiscation on a balance of probabilities
test; in particular, the court may rely on the fact that the value of the
property is grossly disproportionate to the legal income of the affected
person (section 437 sent. 1 StPO). In any case, section 437 StPO does
not affect the free evaluation of evidence by the court (section 261
StPO). To that end, the court may draw upon the findings of the crimi-
nal investigation (section 437 sent. 2 no. 1 StPO), the circumstances un-
der which the proceeds haven been seized (section 437 sent. 2 no. 2
StPO), and the economic and personal situation of the defendant (sec-

93 D. TEMMING, “§ 423”, in J.-P. GRAF, Beck’scher Online-Kommentar StPO, München:
C.H. Beck, 2018, para. 4.

94 D. TEMMING, “§ 435”, in J.-P. GRAF, Beck’scher Online-Kommentar StPO, München:
C.H. Beck, 2018, para. 7.

95 See T. RÖNNAU, Die Vermögensabschöpfung in der Praxis, München: C.H. Beck, 2015,
193 ff. The reason must also be stated in the judicial decision.
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tion 437 sent. 2 no. 3 StPO). According to the legal materials, the stan-
dard of proof shall be similar to the standard applied in civil court pro-
ceedings (see above)96.

2.3.3. Time limits for the issuing of a confiscation order

As the confiscation order usually forms part of the final judgement,
German law does not provide for a time limit for issuing the confiscation
order. A time-limit is only foreseen where confiscation proceedings have
been separated from the main proceedings on the verdict and the pun-
ishment: According to a general rule (which is not strictly binding), the
court should decide upon confiscation within six months after the con-
viction has become final (section 423 para. 2 StPO).

In independent confiscation proceedings, the competent court is
not obliged to take a decision upon a request for independent confisca-
tion proceedings within a certain time-limit, either. In this case, the re-
quest of the prosecution service has the same function as the indictment,
and, the fundamental right to a trial “within reasonable time” (Art. 6
para. 1 ECHR) notwithstanding, there is no specified time-limit for the
court to open main proceedings and to render its judgement.

2.3.4. Rights and legal remedies of the person addressed by a confiscation
order

As far as the confiscation order is (or shall be) addressed to the de-
fendant, the procedural rights and guarantees of the accused person ap-
ply (e.g. the privilege against self-incrimination, the right to consult with
defence counsel, the right to be heard and to examine witnesses etc.).

As part of the conviction (see above 1.1.), confiscation can only be
challenged on appeal on grounds of fact and law (Berufung, sections 312
ff. StPO) and/or on appeal on grounds of law (Revision, sections 333 ff.
StPO)97. If confiscation has been imposed by penal order (Strafbefehl,
sections 407 ff. StPO), the defendant can file an objection (Einspruch,
sections 410 ff. StPO).

In separated (sections 422, 423 StPO) and independent confiscation
proceedings (sections 435, 436 StPO, i.e. non-conviction based confisca-

96 BT DRS 18/9525 92; for a critical view see H. SCHILLING, Y. HÜBNER, “ ‘Non-convic-
tion-based confiscation’ – Ein Fremdkörper im neuen Recht der strafrechtlichen Vermö-
gensschöpfung?”, Strafverteidiger, 2018, 49, 54 ff.

97 M. MEIßNER, M. SCHÜTRUMPF, Vermögensabschöpfung: Praxisleitfaden zum neuem
Recht, München: C.H. Beck, 2018, para. 203.
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tion, sections 76a StGB), the decision of the court will be rendered with-
out a public hearing (section 423 paras 2, section 436 para. 2, section 434
paras. 2 StPO) and may be challenged by immediate complaint (sofortige
Beschwerde, sections 311 StPO). Upon request of the parties or ex officio,
the court may hold a trial; in this case, confiscation will be imposed by
judgment that may be challenged either on appeal on grounds of fact and
law or on appeal on grounds of law (section 423 para. 3, sections 436
para. 2, 434 para. 3 StPO).

2.4. Third-party confiscation

In case of third-party confiscation, the court shall order the person
concerned to participate in (confiscation) proceedings (Einziehungs-
beteiligung) unless the third party declares in writing that he does raise
any objections to the confiscation of the relevant assets (section 424 para.
1 and 2 StPO). The court may abstain from such order where participa-
tion of the third party is not feasible or if the third party is a foreign or-
ganisation pursuing action directed against the existence or security of
the German state or against its constitutional principles and if it is to be
assumed that the organisation, or one of its agents, made the object avail-
able to promote such action; in the latter case, the affected person shall
be heard (section 425 para. 1 and 2 StPO). If, before the court has order
the participation, indications arise that a third party might be affected by
the confiscation order and, thus required to participate in proceedings,
this person shall be heard if this appears feasible; the provisions on in-
terrogation of the defendant shall apply accordingly (section 426 StPO).

The third party required to participate (Einziehungsbeteiligter) has
the same rights, guarantees and remedies as the accused person (section
427 para. 1 sent. 1 StPO). In particular, the third party has the right to
consult with counsel (section 428 StPO), must be served with the indict-
ment and notified of the date and place where the trial will be held (sec-
tion 429 para. 1 StPO). The third party has a right to participate in the
trial, but the court may conduct the hearing in the absence of the third
party (section 430 para. 1 StPO). The third party has the right to file ap-
plications to take evidence, but this right is limited as far as evidence is
related to the accused person’s guilt (section 430 para. 2 StPO). In ap-
pellate proceedings, the review of the confiscation order shall extend to
the verdict only if the third party was not heard concerning the question
of guilt earlier in the proceedings or if the verdict has been appealed by
the convicted person (section 431 para. 1, 2 StPO). The underlying ra-
tionale of these provisions is that the scope of the third party’s rights is
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limited to the decision on whether or not the (specific) conditions for
third-party confiscation requirements are met98.

A third party that is not formally addressed by the confiscation or-
der (Nebenbetroffene), may be required to participate in proceedings if
there are grounds to believe that the confiscation order will affect his or
her rights (section 438 para. 1 StPO); in this case, the aforementioned
rules apply accordingly (section 438 para. 1 sent. 2, para. 3 StPO). Un-
der certain conditions, the court may order that the participation does
not extend to the establishment of the defendant’s guilt (section 438
para. 2 StPO).

3. Mutual Recognition Aspects

3.1. Freezing

3.1.1. National legal framework for the mutual recognition of freezing
orders

The mutual recognition of freezing orders of another EU Member
State is regulated in sections 94 ff. of the Act on International Coopera-
tion in Criminal Matters (Gesetz über die internationale Rechtshilfe in
Strafsachen – IRG)99. These rules modify the general provisions on mu-
tual legal assistance and requests of another state to execute seizure and
freezing orders (sections 66, 67 IRG), and thereby implement Frame-
work Decision 2003/577/JHA into German law.

3.1.2. Competent authorities for the execution of freezing orders from an-
other EU member State

In principle, international cooperation in criminal matters falls
within the competence of the federal government (section 74 para. 1
IRG), the government may, however, delegated its competence to the

98 H. PUTZKE, H. SCHEINFELD, “§ 431”, in C. KNAUER, Münchener Kommentar zur Straf-
prozessordnung, München: C.H. Beck, 2019, para. 4.

99 The translations of the IRG have been inspired by M. BOHLANDER, W. SCHOMBURG, in
W. SCHOMBURG, O. LAGODNY, S. GLEß, T. HACKNER, eds., Internationale Rechtshilfe in Straf-
sachen: International cooperation in criminal matters, München: C.H. Beck, 2012, Act on In-
ternational Cooperation in Criminal Matters, 581 ff. Since 2012, the provisions on mutual
recognition of freezing and confiscation orders have remained largely unchanged. The IRG is
accompanied by the “guidelines for international assistance in criminal matters” (Richtlinien
für den Verkehr mit dem Ausland in strafrechtlichen Angelegenheiten – RiVaSt) which are
however only legally binding for judicial authorities, i.e. have no external effects.
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federal states (Bundesländer, section 74 para. 2 IRG)100. The competence
to grant requests for mutual legal assistance and for the execution of
freezing orders in particular has usually been further delegated to the
public prosecution services at the district courts (Staatsanwaltschaft beim
Landgericht)101. The seizure of assets, however, requires an authorization
of the local court in whose district the assets are located (section 94 para.
1 and section 67 para. 3 IRG). In urgent cases, the prosecution service or
its agents (see above 2.1.1.) may seize the objects without a court order
(section 94 para. 1 and section 67 para. 4 IRG).

3.1.3. Grounds for non-recognition and non-execution

The public prosecution service shall refuse the recognition and exe-
cution of a freezing order if one of the following grounds applies
(mandatory grounds for refusal):

– The convicted person has already been finally tried for the same
offence on which the request is based by another state than the request-
ing state provided that the sanction has already been enforced or can no
longer be enforced under the law of the convicting state (section 94 para.
2 No. 2 IRG; see also Art. 8 para. 1 lit. a Regulation (EU) 2018/1805).
This refusal ground shall, however, not apply if the request serves the
preparation of a confiscation order and the confiscation could have been
ordered separately under section 76a StGB (see above 1.3. and 1.4.). As
a matter of fact, the provision is subject to several flaws: Section 94 para.
2 No. 2 IRG is supposed to implement Art. 7 para. 1 lit. c of Framework
Decision 2003/577/JHA enabling Member States to refuse a request if

100 See the corresponding agreement between the federal government and the govern-
ment of the federal states of 28 April 2004, in H. GRÜTZNER, P.-G. PÖTZ, C. KREß, Interna-
tionaler Rechtshilfeverkehr in Strafsachen: Die für die Rechtsbeziehungen der Bundesrepub-
lik Deutschland mit dem Ausland in Strafsachen maßgeblichen Bestimmungen, Heidelberg:
C.F. Müller, I 3.

101 M. BÖSE, “§ 94 IRG”, in H. GRÜTZNER, P.-G. PÖTZ, C. KREß, Internationaler Recht-
shilfeverkehr in Strafsachen: Die für die Rechtsbeziehungen der Bundesrepublik Deutschland
mit dem Ausland in Strafsachen maßgeblichen Bestimmungen, Heidelberg: C.F. Müller, para.
3; see e.g. the circular on the competences in international cooperation in criminal matters in
the state of Northrhine-Westphalia of 16 December 2016 (Ausübung der Befugnisse im
Rechtshilfeverkehr mit dem Ausland in strafrechtlichen Angelegenheiten, Berichtspflichten und
die Zusammenarbeit im Europäischen Justiziellen Netz sowie mit transnationalen Ver-
bindungsstellen - Gemeinsamer Runderlass des Justizministeriums - 9350 - III. 19 -, des Minis-
teriums für Inneres und Kommunales - 424 - 57.01.48 - und des Finanzministeriums - S 1320 -
5 - V B 5/ S 770 - 4 - V A 1 - vom 16. Dezember 2016 - JMBI. NRW S. 16 - GRdE-RHSt), No.
1.1.2.1. Due to the federal structure of the German state, the rules on the delegation of this
competence may vary from state to state.
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judicial assistance would infringe the ne bis in idem principle102. As sec-
tion 94 para. 2 No. 2 IRG does not yet specify the conditions under
which the principle applies, the legislator referred to Art. 54 CISA de-
noting that the provision is to be interpreted in line with the case-law of
the Court of Justice103. On the other hand, the legislator has taken the
view that independent confiscation (section 76a StGB) is not barred by a
final judgement in which the court did not render a decision on confisca-
tion (section 421 StPO)104. In contrast, the decision not to order confisca-
tion shall be final and, thus, must not be overruled by an independent
confiscation order105. Scholars have criticized this understanding, due to
its negative effect on legal certainty106. These concerns support a rather re-
strictive interpretation of the exception from the ne bis in idem principle
in cross-border cooperation (section 92 para. 2 sent. 1 No. 2 sent. 2 IRG)
as it must be doubted whether it is in line with the transnational effect of
the ne bis in idem principle (Art. 50 CFR, Art. 54 CISA)107.

– The object to be seized or frozen is subject to a ban on seizure
aiming at the protection of professional secrecies (section 94 para. 2 sent.
1 No. 1 IRG, referring to section 97 StPO; see also Art. 7 para. 1 lit. b
Framework Decision 2003/577/JHA; Art. 8 para. 1 lit. b Regulation
(EU) 2018/1805).

– The freezing certificate is incomplete and does not contain the re-
quired information (section 95 para. 1 IRG; see also Art. 7 para. 1 lit. a

102 BT DRS 16/6563 16.
103 BT DRS 16/6563 16 f.; see also S. TRAUTMANN, “§ 94 IRG”, in W. SCHOMBURG, O.

LAGODNY, S. GLEß, T. HACKNER, Internationale Rechtshilfe in Strafsachen: International coop-
eration in criminal matters, München: C.H. Beck, 2012, para. 9; L. WÖRNER, “§ 94 IRG”, in
K. AMBOS, S. KÖNIG, P. RACKOW, Rechtshilferecht in Strafsachen, Baden-Baden: Nomos, 2015,
para. 537.

104 BT DRS 18/9525 57, 72.
105 BT DRS 18/9525 72.
106 A. ESER, F. SCHUSTER, “§ 76a”, in A. SCHÖNKE, H. SCHRÖDER, Strafgesetzbuch: Kom-

mentar, München: C.H. Beck, 2019, para. 6.
107 See M. BÖSE, “§ 94 IRG”, in H. GRÜTZNER, P.-G. PÖTZ, C. KREß, Internationaler

Rechtshilfeverkehr in Strafsachen: Die für die Rechtsbeziehungen der Bundesrepublik Deutsch-
land mit dem Ausland in Strafsachen maßgeblichen Bestimmungen, Heidelberg: C.F. Müller,
para. 12 f; see also on this subject M. BÖSE, “Die transnationale Geltung des Grundsatzes ne
bis in idem”, in C. MOMSEN, T. GRÜTZNER, Wirtschaftsstrafrecht: Handbuch für die Un-
ternehmens- und Anwaltspraxis, München: C.H. Beck 2013; T. RÖNNAU, “ ‘Doppelabschöp-
fung’ im Strafverfahren – staatliches Unrecht? – Nachdenken über die Grenzen zulässiger
Vermögensentziehung bei grenzüberschreitenden Sachverhalten”, in W. HASSEMER, In dubio
pro libertate: Festschrift für Klaus Volk zum 65. Geburtstag, München: C.H. Beck, 2009, 583
ff.; M. RÜBENSTAHL, H. SCHILLING, “Doppelter Verfall? – Zur Frage mehrfacher Vermögens-
abschöpfung bei Straftaten mit Auslandsbezug”, Höchstrichterliche Rechtsprechung im
Strafrecht, 2008, 492.
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Framework Decision 2003/577/JHA; Art. 8 para. 1 lit. c Regulation (EU)
2018/1805): the name and address of the issuing judicial authority (No.
1), the description of the assets (No. 2) and the suspect (No. 3), the rea-
sons for the freezing order (No. 4) and a description of offence and its le-
gal assessment (No. 5 and 6). However, before the request is refused, the
competent authority may set a deadline for submission, completion or
correction (section 95 para. 2 IRG). Furthermore, it may not insist upon
submission of a complete certificate if the relevant information can be
gathered from the freezing order, section 95 para. 2 IRG108.

– The offence on which the freezing order is based is not or – mu-
tatis mutandis – would not constitute a crime or a regulator offence (Ord-
nungswidrigkeit) under German law (double criminality, section 66 para.
2 No. 1, section 67 para. 2 IRG and section 94 para. 1 IRG). However,
double criminality shall not need to be established if the offence on
which the request is based is under the law of the requesting State pun-
ishable by imprisonment of a maximum term of no less than three years
and is a list offence (section 94 para. 1 No. 1 IRG and Art. 3 para. 2
Council Framework Decision 2003/577/JHA; see also Art. 7 para. 1 lit. d
Framework Decision 2003/577/JHA; Art. 8 para. 1 lit. e and Art. 3 Reg-
ulation (EU) 2018/1805). Furthermore, the double criminality require-
ment shall not hinder the execution of the freezing order for the sole rea-
son that German law does not provide for equivalent taxes or duties or
does not contain similar tax, duties, customs or currency provisions as
the law of the issuing Member State (section 94 para. 1 No. 2 IRG; see
also Art. 8 para. 1 lit. e Regulation (EU) 2018/1805).

– The execution of the order would violate the European ordre pub-
lic (section 73 sent. 2 IRG; see also Art. 8 para. 1 lit. f Regulation (EU)
2018/1805), for example, if the seizure would be incompatible with the
proportionality principle109.

So far, there is not much case-law on the refusal grounds mentioned
above. In one case, the execution of a freezing was rejected because the
double criminality requirement was not met110. In another case, the freez-

108 Nevertheless, the request may always be granted on the basis of other mutual legal
assistance instruments, for instance the European Convention on Mutual Assistance in Crim-
inal Matters, M. BÖSE, “§ 95 IRG”, in H. GRÜTZNER, P.-G. PÖTZ, C. KREß, Internationaler
Rechtshilfeverkehr in Strafsachen: Die für die Rechtsbeziehungen der Bundesrepublik
Deutschland mit dem Ausland in Strafsachen maßgeblichen Bestimmungen, Heidelberg: C.F.
Müller, para. 4.

109 M. BÖSE, “§ 94 IRG”, in H. GRÜTZNER, P.-G. PÖTZ, C. KREß, Internationaler Rechts-
hilfeverkehr in Strafsachen: Die für die Rechtsbeziehungen der Bundesrepublik Deutschland mit
dem Ausland in Strafsachen maßgeblichen Bestimmungen, Heidelberg: C.F. Müller, para. 14.

110 OLG Nürnberg Strafverteidiger, 2013, 104 f.
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ing certificate was incomplete and did not allow for an assessment
whether the conditions for recognition and execution of the order (the
double criminality requirement in particular) were fulfilled111. There are
no official statistics on the execution of freezing orders; in this regard,
the roughly 100 cases per year reported by the police may serve as a
baseline112.

3.1.4. Grounds for postponement

The public prosecution service may postpone the execution of a
freezing order as long as its execution might damage an ongoing criminal
investigation (section 94 para. 3 No. 1 IRG; see also Art. 8 para. 1 lit. a
Framework Decision 2003/577/JHA; Art. 10 para. 1 lit. a Regulation
(EU) 2018/1805) or the property or evidence concerned have already
been subjected to a freezing order in criminal proceedings conducted by
domestic authorities or authorities of a third state (section 94 para. 3 No.
2 IRG; see also Art. 8 para. 1 lit. b and c Framework Decision 2003/
577/JHA; Art. Art. 10 para. 1 lit. b and c Regulation (EU) 2018/1805).
In the latter case, the request shall be executed as soon as the previous
order has been lifted113. The decision is at the discretion of the compe-
tent authority114.

3.1.5. Time limits for the execution of freezing orders from another EU
Member State

German law does not specify a time limit for the execution of a
freezing order. Nevertheless, the order shall be executed expeditiously115,
if possible, within 24 hours116.

111 OLG Dresden Neue Zeitschrift für Strafrecht-Rechtsprechungs-Report, 2011, 146 f.
112 According to the Federal Office of Justice (Bundesamt für Justiz, Ms. Natalia Spitz),

number of cases decreased from 107 (2016) over 100 (2017) to 77 (2018); these cases, how-
ever, must be interpreted carefully because they do not include freezing orders not initiated
by the police (eg the freezing of real estates).

113 BT DRS 16/6563 17.
114 M. BÖSE, “§ 94 IRG”, in H. GRÜTZNER, P.-G. PÖTZ, C. KREß, Internationaler Rechts-

hilfeverkehr in Strafsachen: Die für die Rechtsbeziehungen der Bundesrepublik Deutschland mit
dem Ausland in Strafsachen maßgeblichen Bestimmungen, Heidelberg: C.F. Müller, para. 15.

115 BT DRS 16/6563 11.
116 M. BÖSE, “§ 96 IRG”, in H. GRÜTZNER, P.-G. PÖTZ, C. KREß, Internationaler Recht-

shilfeverkehr in Strafsachen: Die für die Rechtsbeziehungen der Bundesrepublik Deutschland
mit dem Ausland in Strafsachen maßgeblichen Bestimmungen, Heidelberg: C.F. Müller, para.
1; L. WÖRNER, “§ 96 IRG”, in K. AMBOS, S. KÖNIG, P. RACKOW, Rechtshilferecht in Strafsachen,
Baden-Baden: Nomos, 2015, para. 549.
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3.1.6. Rights and legal remedies of the person addressed by a freezing order
from another EU Member State

As a rule, the execution of a freezing order requires court autho-
rization (see above 1.-2.). The addressee has the right to challenge the
court order and lodge a complaint (Beschwerde – section 77 IRG and
sections 304 ff. StPO (see above 2.1.4.). If court authorization is not re-
quired, the person concerned may apply for a decision of the court (sec-
tion 77 IRG and section 111j para. 2 sent. 3 StPO; see above 2.1.4.). In
principle, the legal remedies correspond to the remedies against domes-
tic freezing orders, but the court will not review whether the order is in
line with the domestic law of the issuing Member State, in particular,
whether the freezing order is based on reasonable suspicion117. Instead,
the court will assess whether the public prosecutor may execute respec-
tively must refuse the freezing order. The court’s assessment is limited to
the mandatory grounds for refusal (section 94 para. 1 and 2, section 95,
section 73 sent. 2 IRG) because, according to the prevailing opinion, the
individual is not entitled to invoke optional refusal grounds where only
public interests are at stake (section 94 para. 3 IRG)118. If the appellate
court (i.e. the district court – Landgericht) is of the view that the re-
quirements for executing the freezing order are not fulfilled, it refers the
case to the Higher Regional Court (Oberlandesgericht – section 61 para.
1 sent. 1 IRG)119. This provision shall ensure a uniform interpretation of
the refusal grounds. In addition, the person concerned may directly file
an application to the Higher Regional Court to rule on the transfer of
seized objects and frozen assets to the issuing state (section 61 para. 1
sent. 2 IRG).

3.2. Freezing of third-parties’ assets

The legal and procedural framework of cross-border execution of
freezing orders applies irrespective of whether the freezing order is ad-

117 M. BÖSE, “§ 94 IRG”, in H. GRÜTZNER, P.-G. PÖTZ, C. KREß, Internationaler Rechts-
hilfeverkehr in Strafsachen: Die für die Rechtsbeziehungen der Bundesrepublik Deutschland mit
dem Ausland in Strafsachen maßgeblichen Bestimmungen, Heidelberg: C.F. Müller, para. 3.

118 See M. BÖSE, “§ 94 IRG”, in H. GRÜTZNER, P.-G. PÖTZ, C. KREß, Internationaler
Rechtshilfeverkehr in Strafsachen: Die für die Rechtsbeziehungen der Bundesrepublik Deutsch-
land mit dem Ausland in Strafsachen maßgeblichen Bestimmungen, Heidelberg: C.F. Müller,
para. 3.

119 OLG Dresden Neue Zeitschrift für Strafrecht-Rechtsprechungs-Report, 2011, 146 f.;
M. BÖSE, “§ 94 IRG”, in H. GRÜTZNER, P.-G. PÖTZ, C. KREß, Internationaler Rechtshil-
feverkehr in Strafsachen: Die für die Rechtsbeziehungen der Bundesrepublik Deutschland mit
dem Ausland in Strafsachen maßgeblichen Bestimmungen, Heidelberg: C.F. Müller, para. 3.
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dressed to defendants or third parties. Any person claiming that his/her
rights were infringed by the confiscation order, has a right to challenge
the decision to execute the freezing order (see above 2.1.4.; see also sec-
tion 61 para. 1 sent. 2 IRG). Therefore, the foregoing explanations apply
accordingly.

3.3. Confiscation

3.3.1. National legal framework for the mutual recognition of confiscation
orders

The rules on the mutual recognition of confiscation orders are laid
down in sections 88 ff. IRG that modify the general provisions on the en-
forcement of foreign sentences (sections 48 ff. IRG) and implement
framework Decision 2006/783/JHA into German law.

3.3.2. Competent authorities for the execution of confiscation orders from
another EU Member State

The competent authority is the public prosecution service in whose
jurisdiction confiscation would take place (section 88d para. 1 sent. 1,
sections 50, 51 IRG).

The procedure on the recognition and execution of a confiscation
order is scheduled in two stages (section 88d IRG): First, the prosecution
service will take a preliminary decision on whether the execution of the
order is admissible (i.e. whether it complies with section 88a IRG and no
mandatory grounds for refusal apply), and whether or not an optional
ground for refusal (section 88c IRG, see below 3.3.3.) should be in-
voked. If the prosecution service intends to execute the confiscation or-
der and not to invoke a ground for refusal, it will forward a reasoned de-
cision to the court (section 88d para. 1 IRG). The court will then review
the decision of the prosecution service and, if it finds that the execution
is admissible and that the prosecution service has exercised its discretion
on the optional refusal grounds correctly, will declare the foreign order
enforceable (section 88d para. 3 sent. 1 IRG).

3.3.4. Grounds for non-recognition and non-execution

The public prosecution service shall refuse the recognition and exe-
cution of a freezing order if one of the following grounds applies
(mandatory grounds for refusal)120:

120 T. HACKNER, “§ 88a IRG”, in W. SCHOMBURG, O. LAGODNY, S. GLEß, T. HACKNER, In-
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– The convicted person has already been finally tried for the same
offense on which the request is based on by another Member State than
the requesting Member State, provided that the sanction has already
been enforced, is currently being enforced or can no longer be enforced
under the law of the convicting state (ne bis in idem – Art. 50 CFR, Art.
54 CISA), unless confiscation could have been ordered separately inder
section 76a StGB (section 88a para. 2 No. 3 IRG; see also Art. 8 para. 2
lit. a Framework Decision 2006/783/JHA; Art. 19 para. 1 lit. a Regula-
tion (EU) 2018/1805). This ground for refusal corresponds to section 94
para. 2 No. 2 IRG and from the same shortcomings (see above 3.1.3.)121.

– The confiscation order has been issued in criminal proceedings in
respect of criminal offences which have been committed on German ter-
ritory (section 3 StGB) or on a German ship or aircraft (section 4 StGB)
and is not punishable under German law (section 88a para. 2 No. 1 IRG;
see also Art. 8 para. 2 lit. f Framework Decision 2006/783/JHA; Art. 19
para. 1 lit. d Regulation (EU) 2018/1805).

– The offence on which the confiscation order is based is not or –
mutatis mutandis – would not constitute a crime under German law
(double criminality, section 88a para. 1 No. 2 IRG). However, double
criminality shall not need to be established if the offence on which the
request is, based is under the law of the requesting State, punishable by
imprisonment of a maximum term of no less than three years and is a list
offence (section 88a para. 1 No. 2 lit. a IRG and Art. 6 para. 1 Frame-
work Decision 2006/783/JHA; see also Art. 19 para. 1 lit. f and Art. 3
Regulation (EU) 2018/1805). Furthermore, the double criminality re-
quirement shall not hinder the execution of the freezing order for the
sole reason that German law does not provide for equivalent taxes or du-
ties or does not contain similar tax, duties, customs or currency provi-
sions as the law of the issuing Member State (section 88a para. 1 No. 2
lit. b IRG; Art. 8 para. 2 lit. b Framework Decision 2006/783/JHA; Art.
19 para. 1 lit. f Regulation (EU) 2018/1805).

– The confiscation order has been rendered in the absence of the
person concerned (section 88a para. 2 No. 2 IRG; see also Art. 8 para. 2
lit. e Framework Decision 2006/783/JHA; Art. 19 para. 1 lit. g Regula-
tion (EU) 2018/1805). This ground for refusal does not apply if the per-
son was summoned in person and was thereby informed of the sched-

ternationale Rechtshilfe in Strafsachen: International cooperation in criminal matters,
München: C.H. Beck, 2012, para. 11.

121 T. HACKNER, “§ 88a IRG”, in W. SCHOMBURG, O. LAGODNY, S. GLEß, T. HACKNER, In-
ternationale Rechtshilfe in Strafsachen: International cooperation in criminal matters,
München: C.H. Beck, 2012 para. 14.
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uled date and place of trial and of the consequences of the failure to ap-
pear at the trial (section 88a para. 3 No. 1 IRG), the person was aware of
the criminal investigation, but absconded from justice (section 88a para.
3 No. 2 IRG), the person had given a mandate to a lawyer to defend
him/her at the trial and the person was actually defended by that lawyer
(section 88a para. 3 No. 3 IRG), or the person waived his/her right to a
retrial or did not apply for a retrial within the applicable time-limits (sec-
tion 88a para. 4 IRG)122.

– The execution of the order would violate the European ordre pub-
lic (section 88 sent. 2 in conjunction with section 73 sent. 2 IRG; see also
Art. 19 para. 1 lit. h Regulation (EU) 2018/1805)123.

– The enforcement is statute-barred under German law unless con-
fiscation could have been ordered separately under section 76a para. 2
StGB (section 88a para. 2 No. 4 IRG; see also Art. 8 para. 2 lit. h Frame-
work Decision 2006/783/JHA)124.

– The confiscation order could not have been issued under German
law (section 88a para. 2 No. 2 IRG; see also Art. 8 para. 2 lit. g Frame-
work Decision 2006/783/JHA). Germany has also – in accordance with
Art 7 para. 5 of Framework Decision 2006/783/JHA – notified that its
competent authorities will not recognize and execute confiscation orders
under circumstances where confiscation of the property was ordered un-
der the extended powers of confiscation referred to in Article 2 lit. d No.
iv of the Framework Decision and an order of this type could not have
been adopted under German law125.

The prosecution service has discretion whether or not to grant the
request in the following cases (optional refusal grounds)126:

– The certificate provided for in Article 4 of Framework Decision
2006/783/JHA is not produced, is incomplete, or manifestly does not
correspond to the order (section 88c No. 1 IRG; see also Art. 8 para. 1
Framework Decision 2006/783/JHA; Art. 19 para. 1 lit. c Regulation

122 Section 88a para. 2 No. 2, paras 3, 4 IRG are supposed to implement Framework
Decision 2009/299/JI.

123 BT 16/12320 35. T. HACKNER, “§ 88a IRG”, in W. SCHOMBURG, O. LAGODNY, S.
GLEß, T. HACKNER, Internationale Rechtshilfe in Strafsachen: International cooperation in crim-
inal matters, München: C.H. Beck, 2012, para. 11.

124 T. HACKNER, “§ 88a IRG”, in W. SCHOMBURG, O. LAGODNY, S. GLEß, T. HACKNER, In-
ternationale Rechtshilfe in Strafsachen: International cooperation in criminal matters,
München: Beck, 2012, para. 15.

125 Council document 17509/10.
126 T. HACKNER, “§ 88c IRG”, in W. SCHOMBURG, O. LAGODNY, S. GLEß, T. HACKNER, In-

ternationale Rechtshilfe in Strafsachen: International cooperation in criminal matters,
München: C.H. Beck, 2012, para. 1.
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(EU) 2018/1805). The issuing state must, however, at first be given an
opportunity to correct or to complete the request (sections 88c No. 1,
88b para. 2 IRG)127.

– The confiscation order has been issued in criminal proceedings in
respect of a criminal offence which was committed on German territory
or on a German ship or aircraft (section 88c No. 2 IRG). In contrast to
the mandatory refusal ground (section 88a para. 2 No. 1 IRG), the op-
tional refusal ground is not combined with the double criminality require-
ment (see also Art. 8 para. 2 lit. f Framework Decision 2006/783/JHA).

– The confiscation order has been issued in criminal proceedings in
respect of a criminal offence which was neither committed on German
territory nor committed on the territory of the requesting state, and Ger-
man criminal law does not apply or the act is not an offense under Ger-
man law (section 88c No. 3 IRG; see also Art. 8 para. 2 lit. f Framework
Decision 2006/783/JHA).

– The assets are subject to a German confiscation order and for rea-
sons of public interest the enforcement of the German order is to be
given precedence (section 88c No. 4 IRG; see also Art. 11 Framework
Decision 2006/783/JHA; Art. 21 para. 1 lit. c Regulation (EU) 2018/
1805). As illustrated by the term “public”, individual interests are not to
be taken into account128.

– A third state has ordered the confiscation of the same assets and
requested for the enforcement of the order and for reasons of public in-
terest the enforcement of the third state’s order is to be given precedence
(section 88c No. 5 IRG; see also Art. 11 Framework Decision 2006/
783/JHA; Art. 26 Regulation (EU) 2018/1805). The third state does not
have to be an EU-Member State129.

So far, almost no cases have been published on the application of
the aforementioned refusal grounds. In one case, the execution of a con-
fiscation order was rejected because the order did not specify the offence
so that the court could not assess whether the double criminality re-
quirement was met130.

127 T. HACKNER, “§ 88c IRG”, in W. SCHOMBURG, O. LAGODNY, S. GLEß, T. HACKNER,
Internationale Rechtshilfe in Strafsachen: International cooperation in criminal matters,
München: C.H. Beck, 2012, para. 2.

128 T. HACKNER, “§ 88c IRG”, in W. SCHOMBURG, O. LAGODNY, S. GLEß, T. HACKNER,
Internationale Rechtshilfe in Strafsachen: International cooperation in criminal matters,
München: C.H. Beck, 2012, para. 5.

129 T. HACKNER, “§ 88c IRG”, in W. SCHOMBURG, O. LAGODNY, S. GLEß, T. HACKNER,
Internationale Rechtshilfe in Strafsachen: International cooperation in criminal matters,
München: C.H. Beck, 2012, para. 7.

130 OLG Hamm, Decision of 25 April 2013 – III-2 Ws 83/13 –, juris, para. 32 f.
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3.3.4. Grounds for postponement

The prosecution service may postpone the execution of the confis-
cation order as long as there are grounds to believe that the confiscation
order is simultaneously executed in another Member State (section 88d
para. 2 No. 1 IRG; see also Art. 10 para. 1 lit. a Framework Decision
2006/783/JHA; Art. 21 para. 1 lit. b Regulation (EU) 2018/1805) or as
long as it could jeopardise ongoing criminal or enforcement proceedings
(section 88b para. 2 No. 2 IRG; see also Art. 10 para. 1 lit. c Framework
Decision 2006/783/JHA; Art. 21 para. 1 lit. a Regulation (EU) 2018/
1805).

3.3.5. Time limits for the execution of confiscation orders from another EU
Member State

No time limits are specified for the duration of the postponement,
nor does German law provide for a time-limit for the decision on the
recognition and execution of the confiscation order. There are no official
statistics on the duration of proceedings, and due to the delegation of
competences to the judicial authorities of the states, the practical imple-
mentation may vary considerably. As far as the cooperation with non-
Member States is concerned, MLA proceedings usually requires six
months or more131.

3.3.6. Rights and legal remedies of the person addressed by a confiscation
order from another EU member State

Before the public prosecution service applies for a court decision on
the execution of the confiscation order (see above 2.1.2.), the convicted
person shall be heard (section 88d sent. 1 IRG). If the court decides that
the confiscation order is recognized and enforced under German law, the
convicted person has the right to challenge the decision by lodging an
immediate complaint (sofortige Beschwerde, section 311 StPO) within
one week after notification of the court decision (section 88d para. 3
sent. 1 and section 55 para. 2 IRG).

3.4. Third-party confiscation

The legal and procedural framework of cross-border execution of
confiscation orders does not distinguish between confiscation and third-

131 Information provided by the Federal Office of Justice (Bundesamt für Justiz, Ms.
Natalia Spitz).
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party confiscation, but but applies to both types of orders. As a conse-
quence, the convicted person or any other person claiming that his/her
rights were infringed by the confiscation order (third party), has a right
to challenge the decision to execute the freezing order (see above 3.1.6.;
see also section 88d sent. 1 f with regard to the right to be heard). There-
fore, the foregoing explanations on the recognition of confiscation order
(see above 3.) apply accordingly.

4. Management and disposal aspects

4.1. Freezing

4.1.1. Competent authorities for the management of frozen assets

In general, the prosecution service is responsible for the manage-
ment of frozen assets, section 111m StPO. Nevertheless, it is entitled to
assign this task to other authorities i.e. to its agents (section 152 GVG,
see above 2.1.1.), the bailiff (Gerichtsvollzieher) or even to private insti-
tutions, for instance, if immoveable assets must be managed132. In gen-
eral, the management is undertaken by the registrar (Rechtspfleger), Sec-
tion 31 para. 1 No. 4 Registrar Act (Rechtspflegergesetz – RPflG).

4.1.2. Power of the competent authorities on the frozen assets

The freezing of assets has the effect of prohibition of disposal
(Veräußerungsverbot, section 111d para. 1 sent. 2 StPO in conjunction
with 136 BGB), which means that any disposal/transfer of the assets is
void133. The prohibition of disposal does even apply if the person ad-
dressed by the freezing order becomes insolvent (section 111d para. 2
StPO). Nevertheless, the assets may be handed back to the person ad-
dressed by the order against immediate payment (section 111d para. 2
sent. 1 StPO) or even be retained by the person concerned, subject to re-
vocation at any time, for further use in the interim until termination of
proceedings (section 111d para. 2 sent. 3 StPO)134. Furthermore, if the

132 BT DRS 18/9525 83.
133 Section 136 BGB reads as follows: “A prohibition of disposal which is issued by a

court or by any other public authority within the limits of its competence is equivalent to a
statutory prohibition of disposal of the kind described in section 135”. Section 135 para. 1
BGB states that “[i]f the disposition of a thing violates a statutory prohibition against dis-
posal intended solely for the protection of particular persons, the disposition is ineffective
only in relation to these persons”.

134 Translation inspired by The German Code of Criminal Procedure, https://www.
gesetze-im-internet.de/englisch_stpo/englisch_stpo.html#p0771.
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assets are subject to depletion or to a significant loss of value (this case
especially relates to cars), or if their preservation, care or maintenance
would result in disproportionately high costs or difficulties, the assets
may be sold by public auction (the provisions of the Civil Procedure
Code (Zivilprozessordnung – ZPO) on the sale at public auctions – sec-
tions 814 ff. ZPO – apply mutatis mutandis, section 111p para. 4 sent. 3
StPO), so-called “emergency sale” (Notveräußerung), section 111p para.
1 StPO. An emergency sale can only be ordered by the prosecution ser-
vice or – in urgent cases – by its agents. Prior to the order, the person
concerned ought to be heard and informed about time and place of the
sale (section 111p para. 3 StPO), even though a failure to comply does
not impair the validity of the order135. The person concerned may apply
for a court decision which can be appealed by complaint (see above
2.1.4.). In this case, the court can suspend the sale (section 111p para. 5
StPO).

4.1.3. Costs for the management or disposal of the frozen assets

In general, the costs of asset management are borne by the state.
However, if the person addressed by the order is (eventually) convicted,
he or she will have to bear the costs insofar as they have been caused by
the trial (see section 465 para. 1 StPO)136. As the management aims at
maintaining the asset’s value137 rather than earning profits, the use of
such earnings is not regulated by law.

4.1.4. Legal remedies against wrongful management of frozen assets

Apart from section 2 StrEG and/or the state liability claim (see
above 2.1.5.), the person affected might claim damages for breach of
duty (based on sections 280 ff. BGB applying mutatis mutandis) because
the freezing of assets creates rights and duties between the state and the
person affected – so-called öffentlich-rechtliches Verwahrungsverhältnis –
that corresponds to a contract138. Similar to the state liability claim, dam-

135 F. BITTMANN, “§ 111l”, in Münchener Kommentar zur Strafprozessordnung,
München: C.H. Beck, 2014, para. 3.

136 The costs of asset management constitute “costs of the proceedings” in the sense of
section 464a StPO, B. SCHMITT, “§ 111b”, in L. MEYER-GOßNER, B. SCHMITT, Strafprozessord-
nung: Gerichtsverfassungsgesetz, Nebengesetze und ergänzende Bestimmungen, München:
C.H. Beck, 2018 para. 16.

137 M. HUBER, “§ 111m”, in J.-P. GRAF, Beck’scher Online-Kommentar StPO, München:
C.H. Beck, 2018, para. 2.

138 S. DETTERBECK, Allgemeines Verwaltungsrecht, München: C.H. Beck, 2018, para.
1272. The provisions on the „safekeeping contract“ (Verwahrungsvertrag), sections 688 ff.
BGB apply mutatis in mutandis.
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ages will only be awarded if a civil servant has intentionally or negligently
violated a professional duty towards the person concerned. The claim
must be lodged with a civil court as well, see section 40 para. 2 sent. 1 of
the Act on Administrative Court Proceedings (Verwaltungsgerichtsord-
nung – VwGO).

4.1.5. National practices on the management of frozen assets in execution
of a freezing order from a different EU Member State

There is no information about practices on the management of as-
sets located abroad, nor are there any specific rules on the management
of assets in the framework of cross-border cooperation. In this regard,
the rules on domestic criminal proceedings apply accordingly (section 77
para. 1 IRG and section 111m StPO). In addition, the reimbursement of
costs from the issuing Member State may be waived (section 75 IRG).

4.2. Freezing of third-parties’ assets

The rules on asset management and disposal apply irrespective
whether the freezing order has been addressed to the defendant or a
third party. As there are no peculiarities, the foregoing explanations
apply accordingly.

4.3. Confiscation

4.3.1. Competent authorities for the disposal of confiscated assets

Confiscated assets will be disposed of by the prosecution service,
sections 451 StPO, 63 ff. StVollstrO139. The assets will be sold, either by
public auction (see above .) or privately, section 63 paras 1, 3 StVollstrO.
However, assets (once) belonging to the victim of the offense must be re-
turned to him or her pursuant to section 459h StPO. Potential victims
must be informed (even by public announcement) as soon as possible af-
ter the order has become final, see section 459i StPO140. Having been in-
formed of the confiscation, the victim will have a period of six months of

139 In general, this task is undertaken by the registrar.
140 Section 459h StPO distinguishes between three forms of victim’s assets, i.e. assets

that are still owned by the victim, assets whose ownership has been transferred to the state
pursuant to section 75 para. 1 StGB and proceeds replacing the original assets. Apart from
implementing the Directive, strengthening the position of the victim in confiscation proceed-
ings has been one of the main motives for the profound amendment of the confiscation
system, see BT DRS 18/9525 54. For more details on section 459i, see C. COEN, “§ 459i”, in
J.-P. GRAF, Beck’scher Online-Kommentar StPO, München: C.H. Beck, 2018, para. 1 ff.
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receipt to claim his or her property or the respective share of the pro-
ceeds, see sections 459j para. 1, 459k para. 1 StPO.

4.3.2. Modalities of disposal of confiscated assets

The proceeds generated by disposal of confiscated assets do not
have to be used for a particular purpose: If assets are confiscated, their
ownership passes to the federal state whose court ruled at first instance,
sections 75 para. 1 sent. 1 StGB, 60 StVollstrO, thereby flowing into the
general treasury, so-called Justizfiskus.

4.3.3. National practices on the management of confiscated assets in execu-
tion of a freezing order from a different EU Member State

As has been explained with regard to freezing orders (see above
4.1.5.), there is no information about practices on the management of as-
sets located abroad, nor are there any specific rules on the management
of assets in the framework of cross-border cooperation. The only excep-
tions are the provisions on disposal and asset sharing (sections 56b, 88f
IRG) and costs (section 57a, 75 IRG; see above 4.1.3.).

The competent authority may enter into an ad hoc agreement with
issuing Member State about the disposal, return or distribution of the as-
sets resulting from the enforcement of the confiscation order for confis-
cation if reciprocity is assured (sections 56b para. 1, 88f IRG), without
prejudice to the law on the protection of the German cultural heritage
(section 56b para. 2 IRG). In the absence of such agreement, half of the
revenue from the enforcement of the confiscation order request shall be
assigned to the issuing Member States if – without deduction of costs
and compensation – its value exceeds 10,000 EUR (section 88f IRG).
The costs of enforcement shall be borne by the convicted person (section
57a IRG)141.

4.4. Third-Party Confiscation

The rules on asset management and disposal apply irrespective
whether the confiscation order has been addressed to the defendant or a
third party. Therefore, the foregoing explanations apply accordingly (see
above 3.), except for the provision on the costs of the execution (section
57a IRG).

141 BT DRS 16/12320 28.
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1. Aspects of substantive criminal law on confiscations

1.1. Criminal confiscation [and criminal confiscation covered by the Direc-
tive 42/2014/EU and by COM(2016) 819 final]

The issue of the substantive profiles of confiscation has been quite
clear, at least throughout the early twentieth century: a provision (Article
240 of the Italian Penal Code), and a legal framework. However, starting
in the second half of the last century, a large number of legislative inter-
ventions transformed a linear regulation into a disorganised conglomer-
ate with a high risk of regulatory overlap2. So much so, that the indica-

1 Par. 1 written by Dr. Francesco Diamanti (University of Ferrara - University of
Modena and Reggio Emilia); par. 2 written by Dr. Eleonora A.A. Dei Cas (University of
Modena and Reggio Emilia); par. 3 and 4 written by Dr. Samuel Bolis (University of Ferrara).

2 The most evident case – even if not the only one – is that of the direct or by equivalent
confiscation of the assets constituting the profit or the product of the crime of computer fraud
(Article 640-ter of the Italian Penal Code): this is currently regulated, if committed to the
detriment of the State or another public body, by both art. 640-quater and art. 240 par. 2 no.
1-bis, as recently amended by Legislative Decree no. 202/2016, implementing Directive
42/2014/EU (for the first authoritative comment, see the italian leading expert in the field of
confiscation A.M. MAUGERI, “La direttiva 2014/42/UE relativa alla confisca degli strumenti e
dei proventi da reato nell’unione europea tra garanzie ed efficienza: un “work in progress”, in
Dir. pen. cont. - Riv. trim., 1/2015, 300 et seq.). The Italian bibliography on confiscations is
massive, for recent manuals see G. FIANDACA, E. MUSCO, Diritto penale. Parte generale, 8. ed.,
Turin: Zanichelli, 2019, 898 et seq, 932 et seq.; F. PALAZZO, Corso di diritto penale. Parte gen-
erale, 6. ed., Turin: Giappichelli, 2018, 561 et seq., 632 et seq.; S. CANESTRARI, L. CORNACCHIA,
G. DE SIMONE, Manuale di diritto penale, 2. ed., Bologna: Il Mulino, 2017, 967 et seq. and 978
et seq.; D. PULITANÒ, Diritto penale, 7. ed., Turin: Giappichelli, 2017, 508 et seq.; A. MANNA,
Corso di diritto penale, 4. ed., Padua: Giappichelli, 2017, 712 et seq.; G. MARINUCCI, E. DOL-
CINI, G.L. GATTA, Manuale di diritto penale. Parte generale, 7. ed., Milan: Giuffrè, 2018, 808 et
seq. (810 et seq., see also the schema on page 826); and for a safety measures general in-depth
analysis, see A. CADOPPI, P. VENEZIANI, Elementi di diritto penale. Parte generale, 7. ed., Padua:
Cedam, 2018, 599 et seq. On the issue of confiscations, in addition to the important works by
G. VASSALLI, “La confisca dei beni. Storia recente e profili dommatici”, Padua: Cedam, 1951
and ALESSANDRI A., “Confisca nel diritto penale”, in Digesto delle discipline penalistiche, III,
Turin, 1989, 39 et seq.;  M. ROMANO, G. GRASSO, T. PADOVANI, Commentario sistematico del
Codice penale, III, Art. 150-240, Milan: Giuffrè, 2011, sub Art. 240, 604 et seq.; see also L.
BARON, “Il ruolo della confisca nel contrasto alla c.d. criminalità dei profitto: uno sguardo d’in-
sieme”, in Dir. pen. cont. - Riv. trim., 2018, 37 ss., which defines the confiscation in Italy
«strutturalmente polimorfa, finalisticamente elastica e dogmaticamente ambigua» (the transla-
tion (not simple) could be the following: «structurally polymorphous, elastic in purpose and
dogmatically ambiguous») see Ibidem, 45; M. DONINI, “Per una concezione post-riparatoria
della pena. Contro la pena come raddoppio del male”, in Riv. it. dir. proc. pen., 2013, 1162 et
seq. (spec. § 3 on the topic of confiscation by equivalent and victim protection); VARIOUS AU-
THORS, Le sanzioni patrimoniali come moderno strumento di lotta contro il crimine: reciproco ri-
conoscimento e prospettive di armonizzazione, A.M. MAUGERI (eds.), Milan: Giuffrè, 2008 and
therein also the contribution by A.M. MAUGERI, “I modelli di sanzione patrimoniale nel diritto
comparato”, in VARIOUS AUTHORS (eds.), Le sanzioni patrimoniali, cit., 7 et seq.; ID., Le mod-
erne sanzioni patrimoniali tra funzionalità e garantismo, Milan: Giuffrè, 2001; ID., “La riforma
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tion of the issue in the singular, “confiscation”, no longer serves any
practical purpose within our system: it is necessary to use the plural
form, confiscations3. For this reason, it seems more appropriate to follow
the framework below.

We will first conduct a brief analysis of traditional confiscation pur-
suant to art. 240 of the Italian Penal Code. We will then highlight the
problems that, over the course of the years, have led to the inclusion of
the exorbitant number of confiscations now present within the Italian le-
gal system.

The following discussion will consider the changes made by Italian
Legislative Decree no. 202 of October 29, 2016, implementing Directive
2014/42/EU, which, incidentally, has persevered in this error by inserting
additional specific scenarios relating to confiscation, and has therefore
missed a great opportunity to streamline the overall framework. Before
starting the summary of the Italian model, a very recent decision of the

delle sanzioni patrimoniali: verso un’actio in rem?”, in O. MAZZA, F. VIGANÒ (eds.), Misure ur-
genti in materia di sicurezza pubblica, Turin: Giappichelli, 2008, 135 et seq.; ID., “La direttiva
2014/42/UE relativa alla confisca degli strumenti e dei proventi da reato nell’Unione Europea
tra garanzie ed efficienza: un “’work in progress’’, in Dir. pen. cont. - Riv. trim., 1/2015, 300 et
seq.; ID., “La confisca per equivalente. ex art. 322-ter - tra obblighi di interpretazione con-
forme ed esigenze di razionalizzazione”, in Riv. it. dir. proc. pen., 2011, 791 et seq.; VARIOUS

AUTHORS, Sequestro e confisca, Turin: Giappichelli, 2017; F. MAZZACUVA, “Confisca per equiva-
lente come sanzione penale: verso un nuovo statuto garantistico, nota a Cass. pen., sez. III, 24
settembre 2008, n. 39172”, in Cass. pen., 9, 2009, 3420 et seq.; C.E. PALIERO, F. MUCCIARELLI,
“Le Sezioni Unite e il profitto confiscabile: forzature semantiche e distorsioni ermeneutiche.
Ancora a proposito di Cass., sez. un. pen., 30 gennaio 2014 (dep. 5 marzo 2014), n. 10561,
Pres. Santacroce, Rel. Davigo, Imp. Gubert” in Dir. pen. cont. - Riv. trim., 4/2015; MANES V.,
“L’ultimo imperativo della politica criminale: ‘nullum crimen sine confiscatione’”, in Riv. it.
dir. proc. pen., 2015, 1259 et seq.; ID., “La confisca senza condanna al crocevia tra Roma e
Strasburgo: il nodo della presunzione di innocenza”, in Dir. pen. cont., 13.4.2015; P.
VENEZIANI, “La confisca obbligatoria nel settore penale tributario”, in VARIOUS AUTHORS, Studi
in onore di Mario Ronco, E.M. AMBROSETTI (ed.), Turin: Giappichelli, 2017, 665 et seq. For
technical reconstruction of the main problems of confiscation, see F. MENDITTO, Le confisca di
prevenzione e penale. La tutela dei terzi, Milan: Giuffrè, 2015; and the new «Confiscation
Code» VARIOUS AUTHORS, Codice delle confische, T. EPIDENDIO, G. VARRASO (eds.), Milan: Giuf-
frè, 2018, passim (and 103 et seq. for the analysis of general profiles). For contributions in
English, see also: R. FLOR, M. PANZAVOLTA, “A necessary Evil?, The Italian “non-Criminal Sys-
tem” of Asset Forfeiture”, in RUI, SIEBER (eds.), Non-Conviction-Based Confiscation in Europe.
Possibilities and Limitations on Rules Enabling Confiscation without a Criminal Conviction,
Freiburg i. Br.: Duncker& Humbolt, 2015, 211 et seq.; and on the preventive confiscation in
Italy, see F. MAZZACUVA, “The problematic nature of confiscation measures: recent develop-
ments of the Italian preventive confiscation”, in LIGETI, SIMONATO (eds.), Chasing criminal
money in the EU: new tools and practices?, Oxford-Portland: Hart, 2017, 101 et seq.

3 See Italian Const. Court. n. 29/1961, n. 46/1964, and Sez. Un., n. 26654/2008, in
CED 239926. On this topic see T. EPIDENDIO, La confisca nel diritto penale e nel sistema delle
responsabilita degli enti, Padua: Cedam, 2011; E. NICOSIA, La confisca. Le confische, Turin:
Giappichelli, 2012.
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Italian Constitutional Court, by which the Court seems to have intro-
duced the proportion test in confiscation, must be highlighted4.

Most of the problems inherent to the issue of confiscation arise
from the numerous and varied limitations that have always been found in
the application of art. 240 of the Italian Penal Code, so-called “tradi-
tional confiscation”.

The text of the aforementioned article states that:

“In the case of conviction, the judge can order the confiscation of the
items that served or were used to commit the crime, and the items that con-
stituted the product or the profit thereof.

Confiscation is always ordered:
1) for the items that constitute the price of the crime;
2) for the items whose manufacture, use, carrying, possession, or dis-

posal constitutes a crime, even if no conviction has been issued.

The provisions of the first part and of point no. 1 of the preceding para-
graph do not apply if the item belongs to a person unrelated to the crime.
The provision of point no. 2 does not apply if the item belongs to a person
unrelated to the crime, and if the manufacture, use, carrying, possession, or
disposal of the same can be permitted by administrative authorisation”.

This definition was extended by art. 2 of Italian Legislative Decree
no. 202 of 29 October 2016, implementing Directive 2014/42/EU, with
point no. 1-bis, which introduces a new scenario of mandatory, direct
confiscation of the assets that constitute the profit or product of com-
puter crimes, or confiscation by equivalent if the former is not possible5.

4 Constitutional Court No. 122/2019, declared the constitutional illegitimary of Article
187-sexies of the Consolidated Law of Finance (already amended by the Italian Legislative De-
cree No. 107/2019). It was a case of insider dealing: a person had acquired shares in a listed
campany of wich he was a shareholder and director, on the basis of the possession of privi-
leged information relating to the imminent launch of a voluntary and total tokeaer bid for that
company, provided by another company setup ad hoc and of which he was a shareholder. The
purchase price of the shares was about 123,175 euro, the realizable value was 149,760 euro:
this meant that the (illegal) profit was about 26,580 euro. For these facts, CONSOB (National
Commission fo Companies and the Stock Exchange) had imposed a fine at 200,000 euro and
the confiscation of real estate up to amount of 149,760 euro, equal to the value of the shares
purchased through the conduct described above. In the view of the Italian Constitutional
Court, such a solution is not in line with the principle of proportionability. Although some
problems shill remain, this is a very important decision for the Italian legal system and, specif-
ically, for the correct understanding of the proper functioning of confiscation.

5 For example: articles 615-ter (Unauthorised access to an IT system), 615-quater (Un-
lawful possession and dissemination of access codes for computerised or telematics systems),
615-quinquies (Dissemination of equipment, devices or computer programs aimed at damaging
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To summarise, therefore, art. 240 of the Italian Penal Code requires:
– in the case of conviction, the confiscation of the items that “…

served or were used to commit the crime, and the items that constituted
the product or the profit thereof”. Items that are, essentially, either dan-
gerous in and of themselves, or of illegal origin.

– the mandatory confiscation of the “price of the crime”, the assets
and the IT or telematics tools that have been used to commit numerous
computer crimes, and “the items whose manufacture, use, carrying, pos-
session, or disposal constitutes a crime, even if no conviction has been is-
sued”.

As stated in the beginning, over time this type of confiscation has
proven to be rather unsuitable for dealing with the evolution of the types
of crime that are unfortunately typical of the Italian state (especially
Mafia type crimes).

Several problems had already arisen in the early 1980s, among them:
a. the institution, in both the optional and mandatory forms, pre-

supposes a pertinent link between the asset and the case in point;
b. the power to issue a confiscation order, apart from an alleged

crime, is subject to the issuance of a conviction;
c. the express provision of the inapplicability of the measure if the

item belongs to a person unrelated to the crime complicates the removal
of assets formally belonging to third parties unrelated to the crime
through fictitious transfers and ownership, even if they subsequently re-
mained fully available to the convicted person.

Such problems were enough for the Italian legislature to go beyond
adding various types of confiscation, and to create a new “strategy” for
combating crime using patrimonial measures, consisting in the provision
of what have come to be known as confiscations “of prevention”6 (or

or interrupting computerised or telematics systems), 617-bis (Installation of equipment designed
to intercept, impede or interrupt telegraph or telephone communications), 617-ter (Falsification,
alteration or suppression of communications content or telegraphic or telephone conversations),
617-quater (Unlawful interception, impediment or interruption of computerised or telematics
communications), 617-quinquies (Installation of equipment designed to intercept, impede or
interrupt computerised or telematics communications).

6 E. GALLO, “Misure di prevenzione”, in Enc. giur. Treccani, XX, 1996, 1 et seq.; G.
FIANDACA, “Misure di prevenzione (profili sostanziali)”, in Dig. disc. pen., VIII, Turin, 1994,
108 et seq.; L. FILIPPI, “La confisca di prevenzione: un’anomalia tutta italiana”, in Dir. pen. e
proc., 3, 2005, 270 et seq.; F. MENDITTO, Le misure di prevenzione personali e patrimoniali, Mi-
lan: Giuffrè, 2001; in english, among other, see A. MANNA, “Measures of Prevention: dog-
matic-Exegetic Aspects and Prospects of Reform”, in European Journal of Crime, Criminal
Law and Criminal Justice, 5/3, 1997, 248 et seq.; F. MAZZACUVA, “The problematic nature of
confiscation measures”, cit., 103 et seq.
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ante delictum, Italian Law no. 646/1982, the so-called Rognoni-La Torre
Law), which were mainly intended as a tool for combating the Mafia. To
better understand the extent of the problem, it should be noted that in
Italy, to date, the National Agency for the administration and allocation of
assets seized and confiscated from organised crime7 – recently (and par-
tially) reformed by art. Decree No. 113/2018, the so-called “Decreto
Salvini”8 – is administering 18,270 properties (14,099 already allocated),
and 3025 companies (927 already allocated). In 2017 (the latest available
data), there were 2411 properties and 7 companies allocated9.

Following a considerable series of legislative changes that cannot be
fully summarised here, these are now embodied within the so-called
“Anti-Mafia Code”, Italian Legislative Decree no. 159 of 6 September
201110, which has recently been amended (also) by Italian Law 1 De-
cember 2018 no. 13211.

The application requirements fall into two categories: “objective”
and “subjective”.

The first requirement (subjective) is that the person intended to be
subjected to this measure must fall within the types of “dangerous sub-
jects” outlined by the Italian legislature:

7 The “National Agency for the administration and allocation of assets seized and confis-
cated from organised crime” was established by Italian Decree-Law no. 4 of 4 February 2010,
converted into law, with amendments, by Italian Law no. 50 of 31 March 2010, which has
now been implemented by Italian Legislative Decree No. 159 of 6 September 2011 (the Anti-
Mafia Code). The Agency is a body with legal personality under public law, vested with or-
ganisational and accounting autonomy, and is subject to the supervision of the Minister of the
Interior. Its main office is located in Rome, and it has secondary offices in Reggio Calabria,
Palermo, Milan and Naples.

8 Decree No. 113 of 4 ottobre 2018, “Disposizioni urgenti in materia di protezione in-
ternazionale e immigrazione, sicurezza pubblica, nonché misure per la funzionalità del Min-
istero dell’interno e l’organizzazione e il funzionamento dell’Agenzia nazionale per l’ammin-
istrazione e la destinazione dei beni sequestrati e confiscati alla criminalità organizzata”, in M.
VALLONE, “Riordino dell’agenzia nazionale per l’amministrazione e la destinazione dei beni
sequestrati e confiscati alla criminalità organizzata (artt. 37, 37-bis e 38 d.l. n. 113/2018, conv.
con modd. da l. n. 132/2018 - artt. 110, co. 1, 112, 113-bis, d.lgs. 159/2011)”, in VARIOUS AU-
THORS, Il decreto Salvini. Immigrazione e sicurezza, FRANCESCA CURI (ed.), Pisa: Pacini, 2019,
347 et seq.

9 See http://www.benisequestraticonfiscati.it.
10 Massively amended by Italian Law no. 161 of 17.10.2017, O.G. 4.11.2017. For a gen-

eral and current overview of the prevention measures, see Delle pene senza delitto. Misure di
prevenzione nel sistema contemporaneo: dal bisogno di controllo all’imputazione del sospetto
(Atti del Convegno di Milano, 18/19 novembre 2016), in Riv. it. dir. proc. pen., 2017, 399 et
seq.

11 See V. MARALDI, “Minimi ritocchi al d.lgs 159/2011 (c.d. Codice Antimafia). Art. 24
d.l. n. 113/2018, conv. con modd. da l. n. 132/2018 - artt. 10, 17, 19 e 67 d.lgs n. 159/2011”,
in VARIOUS AUTHORS, Il decreto Salvini, cit., 295 et seq.
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– persons suspected of participating in Mafia associations or associa-
tions devoted to the commission of serious crimes (so-called “qualified
dangerousness”);

– people who live off the commission of crimes and the proceeds re-
sulting from them (so-called “generic dangerousness”).

There is no need to ascertain crimes, but only clues indicating a
“reasonable” probability that the subject belongs to these categories of
people.

If the subject falls into one of these categories, then it is necessary to
verify (and certify) his/her social dangerousness, which constitutes the
second subjective requirement12. Here what is sought is the individual’s
predisposition for crime, as inferred from his/her personality. Mere sus-
picions, as well as anything that is not objectively demonstrable or verifi-
able, will not suffice for these purposes: it is necessary to have objectively
identifiable conduct, and clear circumstances.

If the suspect falls into one of the aforementioned categories and
his/her dangerousness is proven, then the asset intended to be seized and
confiscated (the first objective requirement) must be directly or indi-
rectly available to him/her. In order to “have the asset available”, the
main Italian jurisprudence deems it sufficient to prove the subject’s abil-
ity to determine its allocation or use, or, in any case, that he/she is the ac-
tual dominus. For this objective type of investigation, the iuris tantum
presumption hold true, almost as a general rule.

Example 1. The jurisprudence constantly makes reference to the
principle by which third parties are bound to the dangerous subject by
ties of kinship (spouse or children) or cohabitation: in these cases, there
is a presumption of the property’s indirect availability. If the children,
spouses or cohabitants want to avoid confiscation, they have the burden
of demonstrating the exclusive availability of the asset. If they are unable,
the assets will be confiscated.

Example 2. If the suspect has fictitiously transferred or assigned as-
sets to third parties in order to prevent their seizure and confiscation, the
judge declares the relative act as ineffective. The following are assumed to
be fictitious (Article 26 Legislative Decree no. 159 of 6 September 2011):

a. transfers and assignments, even for payment, carried out during
the two years prior to the proposal of the preventive measure, involving

12 The revocation of the confiscation is legitimate if there is no temporal correlation be-
tween the date of purchase of the assets and the manifestation of the social dangerousness of
the subject, see Cass. pen., sez. II, no. 30974/2018.
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a parent, child, spouse, or permanent cohabitant, as well as relatives
within the sixth degree, and in-laws within the fourth degree;

b. transfers and assignments, either free of charge or fiduciary, car-
ried out during the two years prior to the proposal of the prevention
measure.

In Italy, it is naturally also the case that not all assets can be made
subject to preventive confiscation, but only those in relation to which
there are “sufficient clues” concerning their illegal origins (or re-use).
Among these clues, that which is certainly most important is the dispro-
portion between the value of the assets and the declared income or oc-
cupation. Just imagine a postman who owns a Ferrari, or a greengrocer
who owns a forty-meter yacht.

It is also worth noting the new rule introduced in 2008, regarding
the ‘independence of personal (affecting the person) and material (affecting
assets) prevention measures’, which delineates an entirely different situa-
tion from that of the past, when a patrimonial measure could only be re-
quested along with a personal measure. However, in order to adopt the
latter, the social dangerousness of the person in charge of the asset must
still be a factor.

By rendering these measures independent, it is now possible to re-
quest only the patrimonial measure for those who are no longer consid-
ered a danger to society, but nevertheless were at a particular time in the
past, when they accumulated considerable wealth. This reform has led to
a significant increase in requests for preventive confiscations.

Another particular scenario is that in which the dangerous person
still manages to disperse, misappropriate, conceal or devalue the assets in
order to evade their seizure and confiscation, in which case it is possible
to seize and confiscate other assets of legal origin (so-called “confiscation
by equivalent”). The same thing happens when the assets are transferred
to third parties in good faith prior to the enforcement of the seizure.

The preventive confiscation is then applied by a specialised magis-
trate with an extremely simple procedure that doesn’t entirely overlap
with penal procedure.

Finally, it should also be noted that preventive confiscation has over-
come the scrutiny of the Italian Constitutional Court and the ECHR.
However, the recent Grand Chamber session, with the ruling on De Tom-
maso v. Italy (ruling of 23 February 2017, no. 43395/09), held that the
Italian law that regulates personal preventive measures is lacking in clarity
and precision, thus resulting in excessive discretion in defining the cate-
gory of generic dangerousness on the part of the judge. However, the ma-

294 FRANCESCO DIAMANTI - ELEONORA A.A. DEI CAS - SAMUEL BOLIS



jority of the national case-law has revealed that this criticism can, in fact,
also be applied to the patrimonial prevention measures (and therefore also
the confiscation) taken against subjects of generic dangerousness13.

As a first approximation, one might say that the remaining critical
points include:

a. the duration of the proceedings;
b. the administration and allocation of the assets (especially the

companies) located throughout the country and, above all, abroad;
c. the protection of third parties involved in the confiscation.

The rise in the numerous scenarios of direct criminal confiscation,
often also applicable by equivalent, is also the due to the numerous prob-
lems inherent to the traditional confiscation referred to under art. 240 of
the Italian Penal Code14.

Due to space limitations, we are only able to cite a few examples:
– that concerning contraband [under art. 116 of Italian Law no.

1424 of 1940 (now art. 301 of Italian Presidential Decree 43/1973, which
is even applicable against third parties under certain scenarios15)], whose
provisions, in addition to making it mandatory to confiscate the product,
the profit, and the instrumenta sceleris, extends the confiscation of the
latter to third parties as well;

– those included as 416-bis, paragraph 7 of the Italian Penal Code,
introduced in 1982. In Italy, this type of confiscation is bound to the in-
dividual cases indicated by the legislature in this law;

– art. 466-bis of the Italian Penal Code, which, in the event of a con-
viction or plea bargain for one of the crimes relating to the counterfeit-
ing of currency referred to under articles 453 (Counterfeiting of currency,

13 See now Constitutional Court No. 24/19, and https://www.penalecontemporaneo.it/
d/6526-due-pronunce-della-corte-costituzionale-in-tema-di-principio-di-legalita-e-misure-di-pre-
venzione-a.

14 As previously stated, with the provision of art. 240 of the Italian Penal Code alone,
it was very difficult to combat certain forms of significant criminal phenomena. It was, and
still remains, difficult to distinguish between the concepts of the profit and the price of crime,
whose definitions separate optional confiscation from mandatory confiscation. Another very
serious problem relating to art. 240 of the Italian Penal Code is the identification of the
causal link between the crime committed and the asset, as this form of confiscation only arises,
at least in Italy, if the assets are “… a direct consequence of the crime”. This means, firstly, that
it is not only impossible to proceed with this type of confiscation for assets that have been de-
stroyed, hidden, or disposed of to good faith buyers, but also (and perhaps above all) that the
confiscation of assets is precluded in cases in which the criminal activity overlaps with a legal
activity that prevents a clear determination of the proceeds obtained unlawfully. The confis-
cation of profits obtained from criminal activities and reinvested in legitimate business activ-
ities, pursuant to art. 240 of the Italian Penal Code, is just as complex.

15 On this point see Italian Const. Court, n. 229 of 1974 in Dir. prat. trib., 1975, II, 59.
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spending and introducing counterfeit currency into the State, in conspiracy
with others), 454 (Alteration of currency), 455 (Spending and introducing
counterfeit currency into the State, not in conspiracy with others), 460
(Counterfeiting of watermarked paper in use for the production of public
credit instruments or revenue stamps) and 461 (Fabrication or possession
of watermarks or instruments used for making currency, revenue stamps or
watermarked paper), always requires “the confiscation of the items that
served or were used to commit the crime and the items that are the prod-
uct, the price or the profit thereof, unless they belong to a person unre-
lated to the crime, or, when this is not possible, the assets available to the
condemned, for a value corresponding to the profit, the product or the
price of the crime” [amendment introduced by art. 2 of Italian Legisla-
tive Decree no. 202 of 29 October 2016, implementing Directive
2014/42/EU];

– under art. 55, paragraph 9-bis of Italian Legislative Decree no. 231
of 21 November 2007, there is another scenario of mandatory direct or
by equivalent confiscation of the items that served or were used to com-
mit the crime of improper use of credit or payment cards envisaged by
art. 55, paragraph 9, of the same Legislative Decree, as well as the profit
or product of that crime, unless they belong to a person unrelated to the
crime [introduced by art. 6 of Italian Legislative Decree no. 202 of 29
October 2016, implementing Directive 2014/42/EU]16.

Therefore, whenever it is not possible to apply direct confiscation,
there is the possibility of indirect confiscation by equivalent (a.k.a. “con-
fiscation of value”)17, which does not even require a pertinent relation-
ship between the asset and the criminal offence; however, it does require
evidence of the fact that the crime itself resulted in profits that are ir-
recoverable but can still be quantified18.

16 Now included by the art. 4, d.lgs 1.3.2018, n. 21 concerning “Disposizioni di at-
tuazione del principio di delega della riserva di codice nella materia penale a norma dell’arti-
colo 1, comma 85, lettera q), della legge 23 giugno 2017, n. 103”, in the italian Penal Code at
the Art. 493-ter (Indebito utilizzo e falsificazione di carte di credito e di pagamento). On the
“riserva di Codice in materia penale” principle (art. 3-bis of the italian Penal Code), above all,
see M. DONINI, “L’art. 3-bis c.p. in cerca del disegno che la riforma Orlando ha forse immag-
inato”, in Dir. pen. proc., 2018, 4, 429 ss.; T. PADOVANI, “Il testimone raccolto. L’ennesima
riforma alle prese con i nodi persistenti del sistema penale”, in Arch. pen., 2018, 1s, 13 ss.;
E.M. AMBROSETTI, “Ad un anno dall’entrata in vigore della legge Orlando: una riforma ancora
in corso”, in Arch. pen., 2018, 1s, 859 ss.

17 For a recent reflection on this topic, see, among other, M. DONINI, “Per una con-
cezione post-riparatoria della pena”, cit., § 3.

18 Ex plurimis, Cass. pen., sez. III, 19 January 2016, no. 4097, in Fisco, 2016, 10, 973
(tax crimes, confiscation by equivalent of profit/price).
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In the Italian legal system this type of confiscation is not generally
envisaged19, and is only applied in relation to a number of special and
specific areas.

A number of examples are provided below:
Art. 322-ter of the Italian Penal Code (corruption); Art. 600-septies

of the Italian Penal Code (ref. crimes against individual freedom); Art.
640-quater of the Italian Penal Code (aggravated fraud and computer
fraud); Art. 644 of the Italian Penal Code (usury); Art. 2641 of the Italian
Civil Code20 (criminal provisions relating to companies); Art. 187 T.U. no.
58/1998 (crimes relating to financial intermediation); tax offences envis-
aged by Italian Legislative Decree no. 74/2000, with just one marginal
exception pursuant to art. 10 (the destruction/concealment of accounting
records)21; Art. 11 l. no. 146 of 200622 (transnational crimes); Art. 19, par.
2, of Italian Legislative Decree no. 231/2001 (Criminal liability of legal
entities).

It should also be noted how preventive confiscation is now regularly
applied to systematic, and therefore dangerous, tax evaders. To date, this
has been applied as a penalty measure23, with everything that this entails
from the standpoint of the general penal principles associated with this
legal qualification.

19 The only “general” provision is in the Italian Code of Criminal Procedure, under
art. 735-bis, concerning the enforcement of confiscation issued by foreign authorities within
Italy, which was introduced following our country’s ratification of the Strasbourg
Convention.

20 With regard to corruption between private parties, art. 3 of Italian Legislative
Decree no. 202 of 29 October 2016, which implemented Directive 2014/42/EU, states that
the measure of confiscation by equivalent pursuant to art. 2641 of the Italian Civil Code
cannot under any circumstances amount to a value lower than that of the utilities given or
promised (the value of the tangent).

21 On this topic, more broadly, see P. VENEZIANI, “La confisca obbligatoria”, cit., 670 et
seq.

22 Special scenarios of mandatory confiscation and confiscation by equivalent “1. For
the crimes referred to under article 3 of this law, in the event that it is not possible to confis-
cate the items constituting the product, the profit, or the price of the crime, the judge shall
order the confiscation of sums of money, assets, or other utilities available to the offender,
even through a natural or legal person, for a value corresponding to that of the product,
profit or price. In case of usury, the confiscation of an amount equal to the value of the in-
terest or the other advantages or usurious compensation shall also be ordered. In such cases,
the judge shall determine the sums of money, or shall identify the assets or utilities, to be sub-
jected to confiscation, for a value corresponding to that of the product, the profit, or the
price of the crime”.

23 Cass. pen., 16 January 2004, G. NAPOLITANO, in Foro it., 2004, II, 685.

297ITALY



24 It should be noted that the following scheme does not fully cover the complex issue
of confiscations in Italy.

25 See (rightly with critical attitude) R. TARTAGLIA, “La confisca penale”, cit., 71; T.
PADOVANI, Misure di sicurezza e misure di prevenzione, Pisa: Pisa University Press, 2014, 135
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Minimal provisions on confiscation24

So-called Traditional
Confiscation
Art. 240 
of the Italian Penal Code

“In the case of conviction, the judge can order the confisca-
tion of the items that served or were used to commit the
crime, and the items that constituted the product or the
profit thereof.
Confiscation is always ordered:
1) for the items that constitute the price of the crime;
2) for the items whose manufacture, use, carrying, posses-
sion, or disposal constitutes a crime, even if no conviction
has been issued.
The provisions of the first part and of point no. 1 of the
preceding paragraph do not apply if the item belongs to a
person unrelated to the crime. The provision of point no. 2
does not apply if the item belongs to a person unrelated to
the crime, and if the manufacture, use, carrying, possession,
or disposal of the same can be permitted by administrative
authorisation”.

+
no. 1-bis, which introduces a new scenario of mandatory,
direct confiscation of the assets that constitute the profit or
product of computer crimes, or confiscation by equivalent if
the former is not possible.

(introduced by Italian Legislative Decree no. 202 of 29
October 2016, implementing Directive 2014/42/EU).

Ante delictum
confiscations

– Applied prior to conviction;
– Independent with respect to the ante delictum personal

preventive measures;
– Objective and subjective requirements;
– It’s applied by a specialised magistrate.

Other direct
confiscations

Mere examples:
– Confiscation concerning contraband under art. 116 of

Italian Law no. 1424 of 1940 (now art. 301 of Italian
Presidential Decree 43/1973);

– those included as 416-bis, paragraph 7 of the Italian
Penal Code;

– art. 466-bis of the Italian Penal Code (amendment intro-
duced by art. 2 of Italian Legislative Decree no. 202 of
29 October 2016, implementing Directive 2014/42/EU);

– art. 493-ter of the italian Penal Code.

Indirect or by equivalent
Confiscations

– in “general”, see Art. 240, co. 2, § 1-bis of the Italian
Penal Code25



1.2. Extended confiscation

In Italy there are also scenarios of “extended confiscation” (or con-
fiscation “by disproportion”), which eliminate the item derived (directly)
from the crime committed.

Objective and subjective requirement are once again necessary in
this case as well:

– the person must have engaged in one or more forms of criminal
conduct expressly envisaged by law (this list is constantly increasing);

– the asset must be available to the person (directly or indirectly).
– there must be a disproportion between the person’s declared in-

come or occupation and the value of the assets. On this point it should
be noted that, with a recent reform in 2017, a jurisprudential principle
was introduced into positive law, according to which the defendant can
not justify the origins of the assets by indicating them as the reinvestment
of income generated through tax evasion.

Art. 5 of Italian Legislative Decree no. 202 of 29 October 2016, im-
plementing Directive 2014/42/EU, introduces several amendments to
the legal framework for this type of confiscation, as laid out by art. 12-
sexies of Italian Decree Law no. 306 of 08 June 1992.

In particular, the new framework extends this special confiscation
scenario’s scope of application to include cases of conviction or plea bar-
gaining:

– for the crime of criminal association pursuant to art. 416 of the
Italian Penal Code, when the association is aimed at committing the
crimes of Counterfeiting of currency, spending and introducing counterfeit
currency into the State, in conspiracy with others (art. 453 of the Italian
Penal Code), Alteration of currency (art. 454 of the Italian Penal Code),
Spending and introducing counterfeit currency into the State, not in con-
spiracy with others (art. 455 of the Italian Penal Code), Counterfeiting of
watermarked paper in use for the production of public credit instruments or
revenue stamps (art. 460 of the Italian Penal Code) and Fabrication or
possession of watermarks or instruments used for making currency, revenue
stamps or watermarked paper (art. 461 of the Italian Penal Code);

et seq.; A.M. MAUGERI, voce “Confisca (diritto penale)”, cit., 195. A missed opportunity is
also related to the transposition of Council Framework Decision 2005/212/JHA of 24 Feb-
ruary 2005, Article 2 of which provided that “each Member State shall take the necessary
measures to enable it to confiscate, either wholly or in part, instrumentalities and proceeds
from criminal offences punishable by deprivation of liberty for more than one year, or prop-
erty the value of which corresponds to such proceeds”.
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– for the crime of self-laundering envisaged by art. 648-ter 1 of the
Italian Penal Code;

– for the crime of bribery between private parties envisaged by art.
2635 of the Italian Civil Code;

– for the crime of improper use of credit or payment cards envisaged
by art. 55, paragraph 9, of Italian Legislative Decree no. 231 of 21 No-
vember 2007;

– for the computer crimes referred to under articles 617-quinquies
(Installation of equipment designed to intercept, impede or interrupt tele-
graph or telephone communications), 617-sexies (Falsification, alteration or
suppression of the content of computer or electronic communications), 635-
bis (Damage caused to computer information, data or programs), 635-ter
(Damage caused to computer information, data or programs utilised by the
State or by another public authority, or otherwise of public utility), 635-
quater (Damage caused to computerised or telematics systems), 635-quin-
quies (Damage caused to computerised or telematics systems of public util-
ity), when the conduct described therein affects three or more systems.

Lastly, it is worth noting Italian Legislative Decree 21/2018, which
introduced art. 240-bis (“Confisca in casi particolari”) into the Italian Pe-
nal Code26: this article, which concerns extended confiscation, estab-
lishes that, for many specific offences indicated within the text of the
provision, in cases of conviction (or plea bargaining)27 it is always or-
dered to confiscate the money, assets, or other utilities whose origins are
unable to be justified by the convicted person, and of which, even
through a natural or legal person, he/she appears to be the owner or
have the availability thereof in any capacity, for a value that is dispropor-
tionate to his/her income declared for tax purposes or his/her occupa-
tion. Whatever the case, the convicted person can not justify the legiti-
mate origins of the assets on the assumption that the money used to pur-
chase them constitutes the proceeds or the reinvestment of funds derived
from tax evasion, unless the tax obligation was extinguished through
compliance with the law.

26 Article 240-bis actually proposes part of a text of law already existing since 1994.
It is the well-known Art. 12-sexies contained in the legislative decree of 8 June 1992, No.

306, conv. with mod. in l. 7 August 1992, No. 356, concern “Urgent amendments to the new
code of criminal procedure and urgent measures to combat mafia crime”. The article has been in-
serted by Art. 2 of the Legislative Decree of 20 June 1994, n° 399, conv. with mod. in Italian
Law 8 August 1994, No. 501. See A. BERNASCONI, “La ‘speciale’ confisca introdotta dal d.l. 20
giugno 1994 n. 339 conv. dalla l. 8 agosto 1994 n. 501”, in Dir. pen. proc., 1996, 1417 et seq.

27 For appropriate distinctions between these scenarios, §§ 2 et seq. the contribution of
Dr. Eleonora Dei Cas.
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The complete text is provided below.

Art. 240-bis of the Italian Penal Code
“In cases of conviction or plea bargain pursuant to article 444 of the

Italian Code of Criminal Procedure, for some of the crimes envisaged by
article 51, paragraph 3-bis, of the Italian Code of Criminal Procedure, by
articles 314 (embezzlement), 316 (embezzlement taking advantage of
other’s error), 316-bis (embezzlement against the State), 316-ter (misap-
propriation of funds against the State), 317 (extortion), 318 (bribery for
the performance of an official function), 319 (bribery for actions con-
trary to official duties), 319-ter (bribery in judicial proceedings), 319-
quarter (undue inducement to give or promise benefits), 320 (bribery of
a public service employee), 322 (incitement to bribery), 322-bis (Embez-
zlement, extortion, undue inducement to give or promise benefits,
bribery, and incitement to bribery of members of the International Crim-
inal Court, European Community bodies, and officials of the European
Community and of foreign countries), 325 (use of inventions or discov-
eries known by reason of office), 416 (criminal association), carried out
for the purpose of committing the crimes envisaged by articles 453 (coun-
terfeiting of currency, spending and introducing counterfeit currency
into the State, in conspiracy with others), 454 (alteration of currency),
455 (spending and introducing counterfeit currency into the State, not in
conspiracy with others), 460 (counterfeiting of watermarked paper in use
for the production of public credit instruments or revenue stamps), 461
(fabrication or possession of watermarks or instruments used for making
currency, revenue stamps or watermarked paper), 517-ter (manufacture
and sale of goods produced by usurping industrial property rights) and
517-quater (counterfeiting of geographical indications or designations of
origin of agricultural and food products), as well as articles 452-quater
(environmental disaster), 452-octies, first paragraph (aggravating circum-
stances for environmental crimes) 493-ter (improper use of credit or pay-
ment cards), 512-bis (fraudulent transfer of funds), 600-bis, first para-
graph (child prostitution) 600-ter, first and second paragraphs, (child
pornography) 600-quater 1, (possession of pornographic material with
minors) in relation to the conduct of production or trade of pornographic
material, 600-quinquies (tourist initiatives aimed at exploiting child pros-
titution), 603-bis (illicit brokering and exploitation of labour), 629 (ex-
tortion), 644 (usury), 648 (receiving stolen goods), excluding the case re-
ferred to in the second paragraph, 648-bis (money laundering), 648-ter
(use of money, assets or utilities of illicit origin) and 648-ter1 (self-laun-
dering), from article 2635 of the Italian Civil Code (corruption between
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private parties), or for some of the crimes committed for the purposes of
terrorism, even international, or of subversion of the constitutional order, it
is always ordered to confiscate the money, assets, or other utilities whose
origins are unable to be justified by the convicted person, and of which,
even through a natural or legal person, he/she appears to be the owner or
have the availability thereof in any capacity, for a value that is dispropor-
tionate to his/her income declared for tax purposes or his/her occupation.
Whatever the case, the convicted person can not justify the legitimate ori-
gins of the assets on the assumption that the money used to purchase them
constitutes the proceeds or the reinvestment of funds derived from tax eva-
sion, unless the tax obligation was extinguished through compliance with
the law. Confiscation pursuant to the above provisions is ordered in the
case of conviction or plea bargain for the crimes referred to under articles
617-quinquies (installation of equipment designed to intercept, impede
or interrupt telegraph or telephone communications), 617-sexies (falsifi-
cation, alteration or suppression of the content of computer or electronic
communications), 635-bis (damage caused to computer and telematics
systems), 635-ter (damage caused to computer information, data or pro-
grams utilised by the State or by another public authority, or otherwise of
public utility), 635-quater (damage caused to computerised or telematics
systems), 635-quinquies (damage caused to computerised or telematics
systems of public utility), when the conduct described therein affects three
or more systems.

In the cases described in the first paragraph, in the event that the
money, assets, and other utilities referred to in the same paragraph cannot
be confiscated, the judge orders the confiscation of other sums of legitimate
money, assets, and other utilities available to the offender, for an equiva-
lent value, even through a third party”28.

1.3. Other types of confiscation

We shall now briefly discuss some of the different types of confisca-
tion used in Italy.

These include, among others29:
a. administrative confiscations;
b. confiscation relating to Labour criminal law;
c. urban confiscation;
d. vehicle confiscation envisaged by the Highway Code.

28 The parentheses are ours.
29 For examples: agri-food confiscation, see VARIOUS AUTHORS, Codice delle confische,

cit., 167 et seq.
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a) With regard to the former, “general administrative confiscations”,
the regulatory framework is outlined by art. 20 of Italian Law no. 689 of
1981: these types of confiscations are classified as either “mandatory”, for
the product of the administrative violation, the price and the profit of the
transgression; or “optional”, being at the discretion of the administrative
authority responsible for the sanction or the criminal court judge, when
an administratively sanctioned violation must also be imposed. Finally, ac-
cording to a widespread legal opinion, there is also a so-called “necessary”
administrative confiscation, which is also mandatory. In order to enforce
this type of confiscation, it is necessary to first have the asset seized (so-
called “administrative seizure”) by the supervisory and control bodies.

b) With regard to Labour criminal law, there’s also another type of
confiscation pursuant to art. 9 of the Italian Decree Law no. 187 of 2010,
which incorporated art. 20 of Italian Law no. 689/1981 previously cited
(see letter a above), later converted into Law no. 217 of 2010, which, fol-
lowing serious or repeated violations of this type30, requires the manda-
tory administrative confiscation of the items that served or were used to
commit the specific violations, or the items that constituted the product,
even in the absence of a payment ordinance/injunction31.

c) Urban confiscation. The subject of so-called “urban confiscation”
has occupied (and continues to occupy) a significant part of the Italian
debate on confiscation.

Preliminary remarks: the d.P.R. 6.6.2001 no. 380 (“Testo Unico delle
Disposizioni legislative e regolamentari in materia edilizia”, so called
“Testo Unico dell’edilizia”) contains a series of criminal provisions to pro-
tect the proper conduct of urban and construction activities (art. 44).
Among these criminal offences, at Article 44, comma 1, lett. c) there is
the unlawful site development (lottizzazione abusiva). The second para-
graph of Article 44 provides for a specific type of confiscation for cases
in which the unlawful site development is ascertained: land and all struc-
tures built on it are confiscated. The vexata quaestio in this context is the
understanding of the nature of this special type of confiscation: adminis-
trative sanction or security measure?

30 With regard to “repeated” violations, reference should be made to the provisions of
art. 14 of Italian Legislative Decree 81/2008 and art. 8-bis of Italian Law no. 689/1981, from
which it can be deduced that the conduct is considered to be repeated when another viola-
tion of the same nature is committed within five years following the violation ascertained by
an enforcement provision (even if only one).

31 This is an exception to art. 20 of Italian Law no. 681 of 1989, which only allows the
Italian administrative authority to apply administrative penalties or criminal penalties after an
order/injunction or conviction.
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The point is that (only) if it is an administrative sanction it is possi-
ble:

– to apply it regardless of the outcome of the criminal trial;
– to apply it also against third parties (who have become owners of

the property) who are not involved in the criminal trial.

At first, Italian case-law considered it an administrative sanction,
with all the consequences that this entails in relation to the two points
mentioned above32.

This choice lasted until 2008, leading to the creation of three precise
rules summarized as follows: 1) urban confiscation was an administrative
sanction; 2) the measure could operate on the basis of the mere material
existence of the unlawful site development; 3) the measure could affect
bona fide third party owners not involved in the criminal proceedings.

After the Sud Fondi judgements, the legal nature of urban confisca-
tion became “punitive” as it was included in the so-called criminal matters
(matière pénale)33. Italian case law reacts to Sud Fondi case law by making
urban confiscation conditional on the existence of a person affected by the
measure who has participated psychologically (intentionally or at least
through negligence) to the unlawful site development34. Idem for applying
confiscation to third parties not involved in the criminal trial35.

The next step – from the Sud Fondi jurisprudence to the Varvara v.
Italy of 29 October 2013 case (appeal no. 17475/09) – takes place in
terms of the operation of urban confiscation in the absence of a convic-
tion. The Italian regulatory landscape seemed completely linear, at least
on one point: apart from the case described under art. 240, paragraph 2
no. 2 of the Italian Penal Code (so-called absolutely prohibited assets),
powers of removal could not be exercised if the accused were to be ac-
quitted. In all other scenarios (excluding preventive confiscation), the
penal legislation would therefore seem to consider the enforcement of a
confiscation measure to be subject to a conviction being issued against
the defendant. One part of the jurisprudence, on the other hand, found
that, under certain conditions, the judge might even have such powers in

32 See from Cass. pen., sez. III, no. 16483/90, Licastro) to Constitutional Court No.
187/98. On the relationship between confiscation to the detriment of third parties and art.
27, paragraph 1 of the Italian Constitution., see, ex plurimis, Cass. pen., sez. III, no.
37096/04. Than see ex plurimis Cass. pen., sez. III, No. 38728/04.

33 On this subject (matière pénale) the most recent italian research is contained in VAR-
IOUS AUTHORS, La «materia penale» tra diritto nazionale ed europeo, M. DONINI, L. FOFFANI

(eds.), Turin: Giappichelli, 2018.
34 Ex plurimis Cass. pen., sez. III, n. 21188/09, n. 5857/10.
35 Ex multiplis, Cass. pen., sez. III, 42741/08.
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cases of acquittal; powers that, in some sectors, were completely system-
atic in the past, and constituted a widespread “practice”. Without re-
hashing the entire Italian debate on the subject36, it should nevertheless
be noted that, with the famous ruling of Varvara v. Italy, the Second Sec-
tion of the European Court of Human Rights found that the application
of urban confiscation in cases of acquittal by statue of limitations consti-
tutes a violation of the principle of legality sanctioned by art. 7 ECHR.
The Court deliberated on the “criminal” qualification of urban confisca-
tion envisaged by art. 44 of Italian Legislative Decree no. 380/2001 (the
Consolidated Law on Construction), with a reference to the admissibility
decision of 30 August 2007 within the context of the 2009 case of Sud
Fondi s.r.l. et al. v. Italy. The ECHR found that art. 7 is not limited to re-
quiring a legal basis for crimes and penalties, but also implies the illegit-
imacy of the application of criminal sanctions for deeds… not “legit-
imised by a guilty verdict”.

In the period just after the Varvara sentence, the Italian jurispru-
dence apply the urban confiscation even in the absence of conviction:
specifically, even after the intervention of the prescription of the crime.
Two orders – one from the Court of Teramo and one from the Court of
cassation37 – have raised questions of constitutional legitimacy of urban
confiscation.

The Italian Constitutional Court has declared constitutional legiti-
macy issues inadmissible38.

Finally, it should be noted that, on 28 June 2018, the Grand Cham-
ber of the ECHR ruled on the case of GIEM et al. v. Italy (appeal no.
1828/06), which, years after the decision handed down in the Varvara
case, reintroduced the question of the compatibility of ECHR Prot. 1 ar-
ticles. 6, 7 and 1 with the internal provisions governing the confiscation
measure following an assessment of criminal liability for the crime of un-
lawful property subdivision (punished by art. 44 of Italian Presidential
Decree no. no. 380 of 06 June 2001). Once again the ECHR reiterated
that there had been a violation of art. 7 ECHR against all the plaintiffs.
The point is that art. 7 of the Convention excludes the possibility of im-
posing a criminal sanction against a person without the verification and
prior declaration (even incidental) of his/her criminal liability, which can
be contained within a sentence that, nevertheless, declares the crime to

36 See VARIOUS AUTHORS, Codice delle confische, cit., 675 et seq., 679 et seq.
37 Court of Teramo, ord. 17.1.2014; Cass. pen., sez. III, ord. n. 20646/14.
38 Constitutional Court No. 49/15 and No. 187/15. See V. MANES, “La ‘confisca senza

condanna’ al crocevia tra Roma e Strasburgo: il nodo della presunzione di innocenza”, in Dir.
pen. cont., 13 aprile 2015, passim.
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be extinct by statute of limitations; urban confiscation must essentially be
understood as such, although formally of an administrative nature, in the
same manner as the Engel criteria.

d) We can cite also the vehicle confiscation – whereby, for example,
the owner has committed the crime of driving while intoxicated – envis-
aged by art. 186 par. 2 letter C) of the Highway Code, which, by way of
art. 224-ter of Italian law no. 120 of 29 July 201039, has received the ex-
press qualification of an accessory administrative sanction40.

1.4. Third-Party Confiscation

By express legislative provision, third-party ownership of the asset
precludes the application of the confiscations set out under article 240 of
the Italian Penal Code, including optional confiscation, the mandatory
confiscation of the price, and that relating to “absolutely criminal” items.
Moreover, this rule is also typical of other provisions relating to our “se-
curity measures”, which, by forcing the reader to respect legality as a prin-
ciple, prevent the application of measures not envisaged by law, or against
persons other than those contemplated by the criminal legislature41.

The protection thus provided by the framework regarding the third
parties can not actually be exploited by the perpetrator of the crime, who
could resort to easy ploys, creating fictitious ownerships or simulated
transfers of their assets. Precisely for this reason, certain exceptions can
be found within our legal framework, sometimes resulting from an ex-
press legislative option, such as that expressed in the matter of so-called
extended confiscation pursuant to art. 12-sexies d.l. 306/1992 (now par-
tially transfused within art. 240-bis of the Italian Penal Code), pursuant
to which confiscation affects the items owned by the convicted person,
even through a third party, whose origins cannot be justified or that are
of disproportionate value with respect to his/her income; sometimes re-
sulting from magistrates’ formulations, according to which (in the matter
of confiscation by equivalent) ‘availability’ must be understood as a syn-
onym of substantial ownership, even in the absence of the formal owner-
ship of the asset, such that the offender acts uti dominus in relation to the
item in question.

39 VARIOUS AUTHORS, Codice delle confische, cit., 422 et seq.
40 This administrative nature, for example, allows the confiscation to operate in the

cases of 131-bis (esclusione della punibilità per particolare tenuità del fatto) of the Italian Crim-
inal Code, on this see Sez. un., n. 13681/2016 and VARIOUS AUTHORS, Codice delle confische,
cit., 434 et seq.

41 A.M. MAUGERI, “Le moderne sanzioni”, cit., 128.
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The national jurisprudence has also clarified how a person who did
not participate in the commission of the crime, and did not even (e.g.
Due to lack of awareness) have any kind of guilty association with the
commission of the same (even if indirect or not punishable), should be
considered ‘unrelated’ (see Cass. 16405/2008).

The problem of the involvement of a subject entirely unrelated to
the commission of the crime has also arisen with regard to:

1. confiscation envisaged by art. 44, paragraph 2 of the Italian Pres-
idential Decree no. 380/2001 (unlawful subdivision of land, lottizzazione
abusiva);

2. vehicle confiscation for driving under the influence pursuant to
art. 186, paragraph 2, letter c) d.lg 30.4.1992 n. 285 (the Highway Code,
Codice della strada)42;

3. confiscation required by art. 474-bis of the Italian Penal Code
(trademark counterfeiting hypothesis);

4. confiscation by equivalent of the assets of the legal person in re-
lation to tax offences that do not entail liability for the organisation;

5. confiscation by equivalent pursuant to art. 19, par. 2 of Italian
Legislative Decree no. 231/200143.

In all of these cases, in the presence of different conditions, the ad-
missibility of confiscation of assets owned by a third party who did not
participate in the commission of the crime was at least addressed (al-
though sometimes denied or otherwise limited by jurisprudence).

With regard to the scenario described under point 1), the national
courts, acknowledging the positions taken by the jurisprudence of the
ECHR, have recognised the sanctioning nature of urban confiscation
pursuant to art. 44, par. 2 of Italian Presidential Decree no. 380/2001.
Consequently, urban confiscation cannot be considered applicable to
those who, in good faith, have not committed any violation, such as the
unaware buyers of unlawfully subdivided land (lottizzazione abusiva).
Even if de facto material participants in the unlawful subdivision through
their acts of purchase, it has been confirmed that these subjects can only
be subject to confiscation in the event that they are found to be somehow
culpable in relation to the unlawful subdivision (see Cass. 42178/2009).
It seems appropriate to recall a recent ruling by the Court of Cassation,
which is in stark contrast to that which has just been stated. With its rul-
ing no. 50189/2015, the Court (even recalling one of its own precedents

42 Among other, VARIOUS AUTHORS, Codice delle confische, cit., 430 et seq.
43 On confiscation/d.lgs 231/2001 in general, see, among other, VARIOUS AUTHORS,

Codice delle confische, cit., 957 et seq., and 963 et seq.
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set by Cass. pen. 6396/2006) confirmed how the confiscation of the as-
sets subjected to unlawful subdivision is linked to the objective illegality
of the same, in such a way as to be even capable of affecting owners un-
related to the criminal proceedings. The ruling also reiterates how such
an interpretation cannot be in conflict with art. 3 of the Italian Constitu-
tion “insomuch as the subject who has committed the crime of unlawful
subdivision is subject not only to confiscation (like the subject who did not
commit it), but also to penal sanctions, and therefore there is no similar
sanctioning treatment for objectively different situations”, nor with articles
41 and 42, par. 2 of the Italian Constitution “taking into account the
recognised social functions of property and economic initiative and the
need for the primary protection and safeguarding of the territory, so that, in
the conflict between the collective and private interest (…) it is rational
that the former should prevail”. Nor would there be any conflict with arti-
cles 24, 101 and 102 of the Italian Constitution, “because confiscation pur-
suant to art. 44 constitutes the conclusive measure of an overall system of
sanctions with which it must nevertheless be coordinated”.

With regard to the scenario described under point 2), on the other
hand, we have questioned the possibility of confiscating assets belonging
to third parties with regard to the vehicle confiscation envisaged by the
Highway Code, in the event that the vehicle is leased. It should be noted
that the legislation in question expressly provides for a scenario of manda-
tory vehicle confiscation in the event of conviction or plea bargain, unless
the vehicle belongs to a person unrelated to the crime (article 186, par. 2 of
the Highway Code). Indeed this provision did not prevent a legal conflict
in the aforementioned scenario, resulting in a debate later settled by the
United Sections (Sezioni Unite) with ruling no. 144484/ 201244. In view of
the principles expressed by the Court of Strasbourg in its interpretation
of art. 7 of the ECHR, the United Sections underlined how the form of
confiscation under review has preventive and repressive characteristics, as
it is structurally aimed at preventing the reiteration of the crime, in an in-
trinsically afflictive dimension. Therefore, as a substantially criminal sanc-
tion, it cannot be applied in the event that there is not found to be any el-
ement of responsibility in the conduct of the asset’s owner. For this rea-
son, it is not possible to confiscate a vehicle driven under the influence by
an offender, who is using the vehicle under the conditions of a leasing
contract, if the leasing party who owns the vehicle is unrelated to the
crime. Any other interpretation of the law (even if envisageable) is to be
considered detrimental to art. 7 of the ECHR and art. 1 Prot. 1 ECHR.

44 VARIOUS AUTHORS, Codice delle confische, cit., 431 et seq.
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The scenario described under point 3) involves the provisions of the
third paragraph of art. 474-bis of the Italian Penal Code, concerning the
counterfeiting of products or distinctive markings). The same expressly
envisages a scenario of mandatory confiscation against the person unre-
lated to the crime, unless the same proves that he/she was unable to fore-
see the unlawful use of his/her assets (even occasionally) or their illegal
origins, or that he/she was unaware. In this case, the intellectual connec-
tion that allows us to affirm the existence of an element of responsibility
in the conduct of the subject affected by the confiscation (for the pur-
poses of compliance with art. 7 of the ECHR) lies precisely (albeit in a
somewhat nuanced form) in the foreseeability of the unlawful use or ori-
gin, and in the failure to exercise due diligence, thus avoiding a substan-
tially objective responsibility on the part of the asset’s owner.

In the scenario described under point 4) the company presents itself
as a third party (i.e. a subject in its own right) with respect to the perpe-
trator of the tax offence (i.e. the company’s director). The extraneous-
ness is rendered even more evident by the non-inclusion of the tax of-
fences on the list of crimes envisaged by Italian Legislative Decree no.
231/2001, with confiscation being consequently inapplicable pursuant to
art. 19 of the same decree. According to the approach adopted by the
United Sections (no. 10561/2014), the aggression of money, other fungi-
ble assets, or assets directly attributable to the tax offence committed by
the corporate bodies may be admitted when they are available to that le-
gal entity. Confiscation by equivalent against the same is not admissible,
on the other hand, if the profit of the tax offence is not found, unless the
legal entity is a false screen. The position taken by the jurisprudence (see
Cass. 46797/2014) regarding the confiscation of assets conferred in a
trust is the fruit of the same approach: confiscation is considered possi-
ble if it is shown that this conferment is, in fact, a situation of mere ap-
pearance, in order to have the conferring party retain the administration
and full availability of the assets, thus operating as a trustee of him/her-
self (so-called sham trusts).

As for the scenario described under point 5), it is clear how third
parties (or bankruptcy creditors) can suffer damage in the case of the
confiscation of the bankrupt party’s assets, with a consequent reduction
of the total assets to which they are legitimately entitled. This results in a
conflict between two interests, each with a profile of public importance:
on the one hand there’s the State’s interest in exercising the punitive
claim, and on the other hand there’s the creditors’ interest in respecting
the dogma of generic patrimonial guarantee and the principle of par
condicio creditorum. Indeed, the United Sections (ruling no. 11170/2015)
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have pointed out how these two interests are not actually in conflict with
one another, as art. 19 of Italian Legislative Decree itself requires the
safeguarding of the rights of third parties acquired in good faith, even after
confiscation. The Court specifies, however, that the term third parties is
to be understood as those who not only did not take part in the com-
mission of the crime, but also did not gain any benefit or utility from the
same; the term “in good faith”, on the other hand, is to be understood as
applicable to those who, “using the diligence required of the actual situ-
ation, could not have had knowledge of the aforementioned relationship
deriving from their subjective role in the crime committed by the con-
victed party”. Moreover, the matter was already addressed by the United
Sections in 2004 (ruling no. 22951/2004), when they affirmed the bank-
ruptcy receivership could not be considered analogous to third party
ownership: in fact, the concept of ‘belonging’ (used by article 19 cit.) is
broader than the concept of ‘property’. According to the judges, seizure
for the purposes of confiscation would thus be insensitive to the bank-
ruptcy proceedings.

The third party is granted various instruments of a procedural na-
ture: precautionary measures, enforcement review, etc. (for further de-
tails, see below §§ 2 et seq.).

2. Aspects of criminal procedural law

2.1. Introduction: seizures in the Italian penal system

The 1988 Italian code of criminal procedure provides for three dis-
tinct forms of seizure, each with a different purpose and its own legal
framework. Two are precautionary measures on property, restrictions
upon the free availability of an asset, imposed during criminal proceed-
ings, and therefore prior to final conviction.

The first of these scenarios consists of conservative seizure (Articles
316-320 of the Italian Code of Criminal Procedure), which protects the
patrimonial guarantees of the State and the civil party (the person to
whom the offence has caused damage, who may present him/herself dur-
ing the criminal trial in order to claim compensation or repayment). In
this regard, it should be noted that the 1988 Italian legislature drew a
distinction between the concepts of “procedure” and “trial” within the
code. The term “trial” is to be understood as the judicial phase following
the issuance of the indictment. This therefore includes (with the excep-
tion of the multiple special proceedings envisaged by the system: e.g.
summary trial, plea bargain/application of the penalty at the request of
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the parties, which will be described further ahead) the preliminary hear-
ing, the trial, and any appellate remedies. “Procedure”, on the other
hand, originates from a notitia criminis and concludes with the final judg-
ment. It therefore also includes the phase of the preliminary investiga-
tions: the initial phase where, generally, no evidence is formed, but
sources of evidence are sought that will sustain the prosecution in court45.

Likewise, preventive seizure falls within the category of precaution-
ary measures on property (Articles 321-323 of the Italian Code of Crim-
inal Procedure), but in this case the provision is aimed at preventing the
availability of the asset from creating an aggravating factor, extending the
consequences of the offence, or facilitating the commission of other
crimes (so-called “impeditive” preventive seizure).

Book III of the code, concerning evidence, regulates criminal
seizure for evidentiary purposes (Articles 253-263 of the Italian Code of
Criminal Procedure). The latter is a means of seeking evidence that con-
sists of the acquisition of certain movable or immovable assets that can
be used as evidence in the trial.

In addition to the different rationale that distinguishes each of the
scenarios mentioned, they have also been regulated differently within the
code in terms of (by way of example) the form of the generic provision,
the authority competent for adopting it, the time at which it becomes ap-
plicable, and the legal remedies available.

The scenarios mentioned, however, do not provide a comprehensive
overview of the cases of seizure envisaged by the system. In fact, there
are additional seizure scenarios falling outside the code. For example,
with regard to the administrative liability of legal entities46, there is the
possibility of imposing the preventive seizure of the same items that the
decree allows to be confiscated (Art. 53 of Italian Legislative Decree no.
231 of 2001), as well as the seizure of the organisation’s assets, as collat-
eral on the amounts owed to the State (Art. 54 of Italian Legislative De-
cree no. 231 of 2001).

Furthermore, the so-called Anti-Mafia Code allows for preventive
seizure, which is instrumental for subsequent confiscation (Art. 20 of
Italian Legislative Decree no. 159 of 2011). As mentioned above, the pre-
ventive measures are ordered (regardless of whether a crime has been
committed) with a procedure that does not have the same guarantees as
the criminal trial. In fact, the relative legal action can be taken before the

45 M. CHIAVARIO, “Il nuovo codice al varco tra l’approvazione e l’entrata in vigore”, in M.
CHIAVARIO (ed.), Commento al nuovo codice di procedura penale, vol. I, Turin: Utet, 1989, 6-8,
which reveals that the legislature has not always managed to firmly maintain this distinction.

46 Introduced, as mentioned above, with Italian Legislative Decree no. 231 of 2001.
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Court even independently of the criminal prosecution. This procedure is
characterised by the fact that the evidence, which can be used in the trial,
is collected by the police and the public prosecutor in secret and without
hearing the parties, with fewer defensive guarantees47.

2.1.1. Evidentiary seizure

Evidentiary seizure, otherwise known as criminal seizure, is a means
of seeking evidence that’s envisaged and regulated by Book III of the
Code. Like inspections and searches, criminal seizures are “surprise”
acts, for which the suspect’s defender has the right to witness the execu-
tion of the act, but not to be notified in advance.

The relative provision is taken in the form of a reasoned decree or-
dered by the “judicial authority”: this means that it can be ordered by
both judicial magistrates and investigating magistrates (public prosecu-
tors). During the preliminary investigation phase – which extends from
the registration of the notitia criminis in the criminal records registry (Ar-
ticle 335 of the Italian Code of Criminal Procedure) to the issuance of
the indictment –, the seizure in question is usually arranged by the pub-
lic prosecutor, or else by the judge overseeing the preliminary investiga-
tions themselves48. During the preliminary investigation phase, the judi-
cial police can only proceed with the seizure of evidence in cases of ur-
gency, if a delay poses a hazard and the public prosecutor can not
promptly intervene, or if the public prosecutor has not yet taken over the
investigation (Article 354(2) of the Italian Code of Criminal Procedure).
In these cases, the judicial police carry out the seizure and, within forty-
eight hours, either return the seized items or else transmit the report to
the prosecutor of the place where the seizure was carried out for valida-
tion (Article 355 of the Italian Code of Criminal Procedure). During the
trial stage, on the other hand, the trial judge is responsible for ordering
the seizure at the prosecutor’s request.

Evidentiary seizure deals with the “body of the crime”, the items
upon which or via which the crime was committed and those that con-
stitute the price, the product, or the profit49, or the “items pertinent to

47 In this regard, see L. FILIPPI, “Il procedimento di prevenzione”, in VARIOUS AUTHORS,
Procedura penale, Turin: Giappichelli, 2017, 1029.

48 The figure of the preliminary investigation judge was introduced by the 1988 code in
place of the investigating magistrate: the preliminary investigation judge has no investigative
functions, but a) intervenes during the preliminary investigation phase in order to provide a
jurisdictional guarantee for interventions restricting personal freedom; b) oversees the execu-
tion of the prosecutor’s activities; c) oversees the early taking of evidence.

49 The “product” consists of that which was created, transformed, or obtained through
the criminal conduct (i.e. an advantage of a financial nature or a patrimonial-type benefit
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the crime” and necessary to ascertain the facts of the case (Article 253 of
the Italian Code of Criminal Procedure). Unlike the term “body of the
crime”, the code does not provide a definition of “items pertinent to the
crime”; this notion must therefore be inferred from the jurisprudence.
According to the latter, all movable or immovable items that serve to as-
certain (even indirectly) how the crime was committed, the perpetrator,
and any other circumstances relevant to the case, must be considered50.
The items to be seized, which fall under the aforementioned categories,
must be indicated in the decree, unless the seizure is ordered within the
context of a search.

The seizure is carried out by the judicial authority personally, or
rather a judicial police officer delegated by the same decree. A copy of
the provision must be handed over to the concerned party (not only the
suspect or defendant, but also the person from whom the items were
taken and the person entitled to their return), if present. The defender,
who, as mentioned above, has the right to witness the execution of the
act but not to be notified in advance, will subsequently have the right to
examine the seized items at the place where they are kept.

Alongside the general legal framework, the code includes a number
of ad hoc provisions relating to several specific scenarios.

First, special guarantees are envisaged with regard to the seizure of
correspondence (Article 254 of the Italian Code of Criminal Procedure),
since the freedom and secrecy of the same are considered inviolable by
the Italian Constitution (Article 15 of the Constitution) and, therefore,
can only be limited by a justified act on the part of the judicial authority,
and with the guarantees established by the law. For this reason, the
seizure of letters, envelopes, parcels, money orders, telegrams and other
correspondence items, even sent electronically51, is only permitted, from
those who provide postal, telegraph, telematic, or telecommunication

obtained from the illegal activity). The “profit” consists of the goods and utilities obtained
from the product of the crime, and, according to part of the jurisprudence, corresponds to
the financial advantage resulting directly and immediately from the crime itself (Court of
Cassation, JC, 26 June 2015, no. 31617, Lucci, in C.e.d., no. 264436; Court of Cassation, JC,
27 March 2008, no. 26654, Fisia Italimpianti s.p.a., in C.e.d., no. 239924); according to other
jurisprudence, it corresponds to any other utility that is even an indirect or mediated conse-
quence of the criminal activity (Court of Cassation, JC, 24 April 2014, no. 38343, Espenhahn
et al., in C.e.d., no. 261116). Finally, according to the jurisprudence the “price” is defined as
the compensation given to a person as consideration for unlawful conduct.

50 Court of Cassation, sec. III, 22 April 2009, Bortoli, in C.e.d., no. 243721.
51 Italian law no. 48 of 18 March 2008, which implemented the Council of Europe’s

Convention on Cybercrime, signed in Budapest on 23 November 2001, amended Article 254
of the Italian Code of Criminal Procedure to include e-mail within the category of corre-
spondence.
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services, if the judicial authority has justifiable grounds to believe that
the same have been sent by or are intended for the defendant (even un-
der a different name or through a third-party), or that they may be oth-
erwise related to the crime. If a judicial police officer decides to seize
correspondence, the same must deliver that which has been seized to the
judicial authority without opening or altering it, and without otherwise
obtaining knowledge of its contents. Furthermore, as a guarantee of the
fundamental defence function, it is not permitted to seize any correspon-
dence between the defendant and his/her attorney, unless the judicial au-
thority has grounds to believe that it is part of the body of the crime (Ar-
ticle 103(6) of the Italian Code of Criminal Procedure).

Second, with regard to the seizure of IT data from IT, telematic or
telecommunication service providers, the judicial authority is permitted
to the have the acquisition carried out by copying the data onto adequate
media, using a procedure that ensures the inalterability of the acquired
data and its consistency with the original files. The service provider is
nevertheless ordered to properly preserve and protect the original files
(Article 254-bis of the Italian Code of Criminal Procedure).

Furthermore, the judicial authority is permitted to seize documents,
securities, values, sums deposited into bank/postal accounts and all other
items, even if contained in safe-deposit boxes, when it has grounds to be-
lieve that they are pertinent to the crime, even if they do not belong to
the defendant or are not registered in his/her name (Article 255 of the
Italian Code of Criminal Procedure).

Getting back to the general legal framework of the scenario in ques-
tion, in order to obtain the evidentiary seizure of an asset, a fumus com-
missi delicti is required. This does not mean that the judicial authority
must prove a subject’s criminal liability within the seizure order itself,
but only that a crime has been committed52. Within the jurisprudence
there is an open debate as to whether the existence of the evidential
function of the criminal seizure needs to be justified in relation to the
body of the crime as well: according to part of the jurisprudence, the ev-
identiary requirement, with reference to the corpus delicti, would be in re
ipsa53, while for the other part – which now constitutes the majority – the
existence of evidentiary purposes can not be presumed even for the body
of the crime54. This assumption has recently been reaffirmed by the Joint

52 In this regard, see Court of Cassation, sec. III, 13 June 2007, Vitali, in C.e.d., no.
237021.

53 Among many, Court of Cassation, JC, 11 February 1994, P.m. in c. Carella et al., in
C.e.d., no. 196261.

54 Court of Cassation, JC, 28 January 2004, P.c. Ferazzi in c. Bevilacqua, in C.e.d., no.
226711; Court of Cassation, JC, 18 June 1991, Raccah, in C.e.d., no. 187861.

314 FRANCESCO DIAMANTI - ELEONORA A.A. DEI CAS - SAMUEL BOLIS



Chambers of the Court of Cassation, which have affirmed that an evi-
dentiary seizure decree, even if pertaining to items that constitute the
body of the crime, must contain a specific justification regarding the ob-
jective pursued for the assessment of the facts55.

The evidential function affects the duration of the seizure: in fact,
the constraint of unavailability can not be maintained beyond the time
strictly necessary to complete the investigations for which it was or-
dered56. Therefore, if the seizure no longer appears to be necessary for
evidentiary purposes, the seized items are returned to those entitled to
them, even before the sentence is issued. After the final judgment, the
restitution of the seized items is ordered, unless their confiscation is or-
dered. For assets that don’t have to be the subject of a confiscation or-
der, therefore, the limit of the evidentiary seizure coincides with the ir-
revocable sentence. However, if the evidentiary requirements are no
longer valid, the evidential seizure can be converted into a conservative
seizure, if the public prosecutor or the civil party requests it (Article 262
of the Italian Code of Criminal Procedure). Otherwise, if there is danger
that the free availability of the asset can prolong the consequences of the
crime or facilitate the commission of other offences, the judge may de-
cide not to return the asset and to maintain the seizure for preventive
purposes.

Once five years have elapsed from the date of the sentence no
longer subject to appeal, the sums of money seized are devolved to the
State, provided that no confiscation has been ordered and no one claim-
ing entitlement has requested their restitution.

2.1.2. Conservative seizure

Conservative seizure is ordered by the judge at the request of the
public prosecutor whenever there are “reasonable grounds to believe
that the guarantees for the payment of the pecuniary penalties, court
costs, or any other sums owed to the Treasury of the State are lacking or
will be dispersed” (Article 316 of the Italian Code of Criminal Proce-
dure). In the presence of these conditions, the public prosecutor is
obliged to ask the judge to apply this precautionary measure.

A civil party may also request the judge to order a conservative
seizure in order to guarantee the civil obligations arising from a crime.
Whatever the case, the conservative seizure ordered at the request of the
public prosecutor also benefits the civil party.

55 Court of Cassation, JC, 19 April 2018, no. 36072, P.m. in c. B.A. and others.
56 Court of Cassation, sec. IV, 22 November 2012, Genovese, in C.e.d., no. 255077.
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The above also applies with regard to the administrative liability of
legal entities: in fact, in recalling several provisions of the Code of Crim-
inal Procedure57, Italian Legislative Decree no. 231 of 2001 allows for
conservative seizure if there is good reason to believe that the guarantees
for the payment of the pecuniary sanction, the court costs, and any other
sums owed to the Treasury of the State are lacking or will be dispersed.
In this case, the public prosecutor requests the seizure of the entity’s
movable and immovable assets or the sums or items owed to the State.
Contrary to the Code of Criminal Procedure’s provisions in relation to
natural persons, during a trial against a legal entity only the public pros-
ecutor (and not a civil party) can request the judge to impose the con-
servative seizure provision.

Unlike the other cases of seizure envisaged by the code, conservative
seizure is only applicable during the proceedings on the merit of the case
(“during any stage and instance of the proceedings on the merit of the
case”), not during the preliminary investigations nor during the trial be-
fore the Court of Cassation.

The defendant can avoid the application of the measure by offering
a suitable collateral to guarantee the credits held by the State or the civil
party, consisting of a sum of money that, if deemed appropriate, triggers
the revocation of the conservative seizure order or the non-enforcement
of the same.

In terms of duration, the conservative seizure ceases to have effect
once a judgment of dismissal or no grounds to proceed, no longer sub-
ject to appeal, is issued. The conservative seizure is automatically con-
verted into a foreclosure when the sentence to pay a pecuniary penalty
becomes irrevocable, or when the sentence requiring the defendant to
pay compensation for damages to the civil party becomes enforceable.

A fumus commissi delicti is also necessary to order a conservative
seizure: in this case, however (unlike the other cases of seizure), since the
seizure can only be requested during the preliminary hearing or the trial,
and therefore after the indictment has been issued, the fumus required
consists of the existence of the indictment, and not, according to the ju-
risprudence, the likelihood of a conviction58. Periculum in mora is also
necessary: a concrete risk that the assets guaranteeing the credit will be
squandered or taken away, based on real and non-hypothetical data59.

57 Art. 54 of the decree in question expressly states: “The provisions of articles 316,
paragraph 4, 317, 318, 319 and 320 of the Italian Code of criminal procedure shall be
observed, as applicable”.

58 Court of Cassation, sec. IV, 17 May 1994, Corti, in C.e.d., no. 198681.
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Likewise, in trials against legal entities, the fumus is implicit in the accu-
sation brought against the organisation, and the periculum consists of
well-founded reasons to believe that the patrimonial guarantees could
end up missing or lost, based on concrete and specific evidence.

2.1.3. Preventive seizure

Preventive seizure is ordered with a motivated decree by the judge,
who, at the request (ne procedat iudex ex officio) of the public prosecu-
tor, proceeds when there is a risk that the free availability of an asset per-
tinent to the crime could aggravate or prolong the consequences of the
crime itself, or facilitate the commission of other crimes (so-called im-
peditive preventive seizure, pursuant to Article 321(1) of the Italian
Code of Criminal Procedure). If the conditions envisaged by law have
been met, the seizure is mandatory60.

During the preliminary investigation phase, if it is not possible to
wait for the judge’s preliminary ruling due to particular urgency, the
seizure is ordered by the public prosecutor with a motivated decree. The
seizure can also be ordered by judicial police officers in the same emer-
gency situations.

The judge can also order the seizure of assets that are allowed to be
confiscated, even by equivalent (in this latter case, the seizure is optional)
(Article 321(2) of the Italian Code of Criminal Procedure). The request
for the preventive seizure of assets for which confiscation is permitted is,
on the other hand, mandatory in proceedings concerning certain crimes
against the public administration by public officials61.

With regard to preventive seizure during the trial of a legal entity,
Article 53 of Italian Legislative Decree no. 231 of 2001 provides for the
possibility of seizing the assets that the same decree (Article 19) allows to
be confiscated, in order to prevent the dispersion of the entity’s assets
and to allow for their future confiscation, even by equivalent.

59 With regard to periculum in mora in conservative seizure, Court of Cassation, sec. II,
13 November 1997, Airaldi, in C.e.d., no. 209599.

See also Court of Cassation, sec. VI, 7 January 2015, no. 14065, Baldetti, in C.e.d., no.
262951.

60 With regard to this notice, in the case law, see N. TRIGGIANI, “La misura volta ad
evitare il reiterarsi del reato o l’inadempimento dei suoi effetti”, in M. MONTAGNA (ed.),
Sequestro e confisca, Turin: Giappichelli, 2017, 143.

61 Art. 321(2-bis) of the Italian Code of Criminal Procedure: “During the course of the
criminal proceedings concerning crimes covered under Chapter I, Title II of the second book
of the Italian Penal Code, the judge shall order the seizure of the assets for which confisca-
tion is permitted”.
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Unlike conservative seizure, preventive seizure can also be ordered
during preliminary investigations. If it is not possible to wait for the
judge’s preliminary ruling due to particular urgency, the seizure is or-
dered with a motivated decree by the public prosecutor. In the same
emergency situations, the seizure can also be carried out by judicial po-
lice officers and agents, who must transmit the seizure report to the pub-
lic prosecutor of the place where the provision was taken within the sub-
sequent forty-eight hours. After having verified that the asset does not
have to be returned to the owner, the public prosecutor asks the judge to
validate the seizure and to issue a motivated decree of preventive seizure
within forty-eight hours, starting from the time of the seizure, if ordered
by the public prosecutor, or from the time at which the report was re-
ceived, if carried out by the judicial police.

The judge must validate the seizure and issue the relative order
within ten days of receiving the request, under penalty of the seizure al-
ready ordered ceasing to have effect; in the same manner, the preventive
seizure shall cease to have effect if the deadlines for transmitting the doc-
uments to the public prosecutor or for submitting the validation request
to the judge are not respected. If these deadlines are respected, precau-
tionary seizures do not have a duration limit. However, the measure is
immediately revoked, at the request of the concerned party or the public
prosecutor, whenever the conditions for applicability cease to exist, even
due to unforeseen events. The preventive seizure subsequently ceases to
have effect in the event that a sentence of acquittal or barring the open-
ing of the trial phase (acquittal at the end of the preliminary hearing) is
issued, even if subject to appeal. Once a sentence of conviction has been
issued, the preventive seizure is maintained if the confiscation of the
seized assets has been ordered, otherwise the assets are returned. At the
request of the public prosecutor or the civil party, a preventive seizure
can be converted into a conservative seizure in order to guarantee the
credits held by the State or the civil party itself.

The question of the evidentiary standard required for impeditive
preventive seizure and for the purpose of confiscation is particularly
complex.

With regard to the former, fumus commissi delicti and periculum in
mora are necessary to order a preventive seizure. In terms of the fumus,
there is no need for serious evidence of guilt (which is required to apply
a personal precautionary measure, such as custody in prison). For the
purposes of preventive seizure, however, the jurisprudence is satisfied
with the consistency between the hypothesised legal situation and the ac-
tual situation, and does not require that the case be proven at this stage
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of the proceedings62, nor does it require the elements from which the
commission of the crime is deduced to be indicated63. The periculum in
mora consists of the concrete and actual possibility (deduced from the
nature of the asset and all the circumstances of the case) that the asset
could be instrumental to aggravating or prolonging the consequences of
the crime, or to facilitating the commission of other crimes. In fact, the
pertinence must be excluded if there is only a casual relationship be-
tween the asset and the crime64.

With regard to preventive seizure aimed at confiscation (Article
321(2) of the Italian Code of Criminal Procedure), the possibility of con-
fiscating the asset was considered sufficient. Within this context, how-
ever, the Joint Chambers of the Court of Cassation clarified that, while
the evidence does not necessarily concern the responsibility of the sus-
pect, it must always refer to the existence of a concrete crime65. In the
case at hand, according to the jurisprudence, the fumus commissi delicti
would consist of the abstract possibility of the deed being subsumed
within the commission of a crime66, that is the possibility of framing the
concrete deed within a hypothetical criminal offence envisaged by the
legislature. From the standpoint of periculum in mora, seizure for confis-
cation purposes would require an assessment of the asset’s dangerous-
ness and its association with the crime, in the sense that the asset must
have an instrumental link to the crime, and not merely a casual associa-
tion67. The asset can be considered “instrumental”, for example, if it has
undergone any structural changes in order to render it useful for the
commission of the crime (e.g.: a car that has been modified in order to
conceal drug trafficking).

Otherwise, in the case of seizure for the purposes of confiscation by
equivalent or extended confiscation, in which there is no link between
the assets to be seized and the crime itself, the prerequisite for applying
the measure is the presence of serious clues as to the existence of the
conditions required for the application of confiscation68, in addition to

62 In this regard, see P. TONINI, “Manuale breve di diritto processuale penale”, Milan:
Giuffrè, 2015, 346.

63 Among many, Court of Cassation, sec. V, 15 July 2008, Cecchi Gori, in C.e.d., no.
241632.

64 Court of Cassation, sec. V, 30 October 2014, no 52251, Bianchi, in C.e.d., no.
262164.

65 Court of Cassation, JC, 31 March 2016, Capasso, in Cass. pen., 2016, 3149-3150.
66 Court of Cassation, sec. II, 30 September 2015, no. 40401.
67 Court of Cassation, sec. V, 28 February 2014, no. 21882, Policarp, in C.e.d., no.

260001.
68 Court of Cassation, JC, 17 December 2003, no. 920, Montella, in C.e.d., no. 226492.
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the abstract possibility that a crime has been committed in relation to
which the measure is permitted.

With regard to preventive seizure against legal entities (Article 53 of
Italian Legislative Decree no. 231 of 2001), on the other hand, several
authors believe that the abstract possibility that the entity has committed
the crime is sufficient, without the need for any serious clues as to the en-
tity’s responsibility; it is also not believed to be necessary to assess the ex-
istence of a periculum in mora, which is presumed by the law because rel-
ative to assets that are subject to confiscation69.

2.1.4. Seizure “for prevention” envisaged by the “Anti-Mafia Code”

Seizure for prevention is ordered by the Court, even ex officio, with
a motivated decree, in relation to the assets that could be directly or in-
directly available to a person against whom a proposal for prevention
measures has been submitted, when their value is disproportionate to the
subject’s declared income or occupation, or when, based on “sufficient
evidence”, there is reason to believe that they are or constitute the re-use
of the fruits of illegal activities (Article 20 of Italian Legislative Decree
no. 159 of 2011).

In cases of urgency, there is the possibility of the seizure being car-
ried out “in advance” with respect to the hearing. In this case, if there is
a real danger that the assets intended to be confiscated will be lost, re-
moved or alienated, the Public Prosecutor at the court of the capital city
of the district where the person lives, the Public Prosecutor at the court
in whose district the person resides, the national anti-Mafia and counter-
terrorism Prosecutor, the chief of police, or the director of the anti-Mafia
investigative directorate may, upon submitting the proposal, ask the pres-
ident of the court responsible for applying the preventive measure to or-
der the seizure of the assets before the date of the hearing has been set.
The president of the court arranges for this with a motivated decree
within five days of the request. The ordered seizure ceases to be effective
if not validated by the court within thirty days of the proposal.

Moreover, during the course of the proceedings, in cases of particu-
lar urgency, the seizure is ordered by the president of the court with a
motivated decree, and ceases to be effective if not validated by the court
within the next thirty days (Article 22 of Italian Legislative Decree no.
159 of 2011).

69 In this regard, see G. GARUTI, “La procedura per accertare la responsabilità degli
enti”, in VARIOUS AUTHORS, Procedura penale, Turin: Giappichelli, 2017, 716.
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Finally, there is also the possibility of “subsequent” seizure and con-
fiscation, which can even be adopted after the application of a personal
prevention measure, at the request of the legitimised subjects (Article
24(3) of Italian Legislative Decree no. 159 of 2011).

In order to subject an asset to seizure for prevention purposes, its
current direct or indirect availability to the subject undergoing the pre-
vention procedure must be proven. The fumus consists of the presence
of a link between the asset and the illegal activity, deduced from “suffi-
cient clues” indicating that the asset is or constitutes the re-use of the
fruit of illegal activities. With regard to a disproportion with respect to
the subject’s declared income or occupation, the jurisprudence has clari-
fied that reference to the ISTAT indexes is not sufficient, as it is neces-
sary to verify the inadequacy of the income obtained by the family unit
with respect to the value of the acquisitions, based on the established
data70.

In terms of duration, the seizure for prevention purposes ceases to
be effective if the court does not file the confiscation decree within one
year and six months from the date upon which the assets came into the
judicial administrator’s possession. In the case of complex investigations,
this deadline may be extended for six-month periods by court decree
(Article 24(2) of Italian Legislative Decree no. 159 of 2011).

The seizure for prevention purposes is revoked by the court when it
is determined that it is targeting assets of legitimate origins or assets that
could not have been directly or indirectly available to the suspect, or in
any other case in which the proposal for the application of the patrimo-
nial prevention measure is rejected. The court orders the resulting tran-
scripts and annotations to be entered into the public registers, the cor-
porate books, and the business register.

2.1.5. The process of challenging seizures and the absence of a procedural
remedy in the case of an injunction found to be unjustified.

Only certain appellate remedies are common to each type of seizure
envisaged by the code: in particular, the re-examination applies to all
forms of seizure (Article 324 of the Italian Code of Criminal Procedure,
to which the provisions regarding evidentiary seizure and precautionary
measures on property refer). Furthermore, in opposition to the re-exam-
ination provisions (and appeals, where provided), an appeal before the

70 Court of Cassation, sec. V, 4 February 2016, no. 14047, Fiammetta, in C.e.d., no.
266426.
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Court of Cassation for violation of the law is permitted (Article 325 of
the Italian Code of Criminal Procedure). As an alternative to the request
for re-examination, the original seizure provision can be directly chal-
lenged before the Court of Cassation, through a per saltum appeal.

For preventive seizure alone, on the other hand, there is the possi-
bility of appealing (Article 322-bis of the Italian Code of Criminal Pro-
cedure) the provisions that can not be challenged by re-examination (e.g.
the rejection of the request for restitution, or the refusal to grant or re-
voke the measure).

A ruling on the appellate remedy must be made by the collegiate
Court of the provincial capital where the judge who issued the contested
provision is located.

With regard to the re-examination, pursuant to Article 324 of the
Italian Code of Criminal Procedure (which is also applicable to eviden-
tiary seizure, pursuant to Article 257 of the Italian Code of Criminal Pro-
cedure), the request must be submitted within ten days of executing or
obtaining knowledge of the seizure. This request does not have the effect
of suspending the enforcement of the provision.

With regard to the liability of legal entities, on the topic of preven-
tive seizure, the decree refers – as applicable – to Articles 322 and 322-
bis of the Italian Code of Criminal Procedure; similarly, in art. 54, re-
garding conservative seizure, reference is made to the legal framework of
the re-examination.

It is permitted, on the other hand, to challenge the proposal of the
provision that provides for seizure for prevention purposes, which takes
place before the same judge who ordered the seizure with the enforce-
ment proceedings, as well as the appeal before the Court of Cassation71.

In contrast, the instrument for monitoring the restitution provision,
as well as for resolving any disputes arising during the enforcement of the
seizure, is the enforcement hearing pursuant to Article 676 of the Italian
Code of Criminal Procedure. In the event of a dispute concerning the
ownership of the asset, on the other hand, the civil court has jurisdiction.

Scholars have highlighted how the prolonged seizure of assets could
jeopardise their value and efficiency. The damage that a seizure order
without a fixed duration causes to the concerned party can be consider-
able. However, the Italian penal system does not provide for compen-
satory measures in the event of a seizure order later found to be unjusti-

71 M.F. CORTESI, “Il sequestro e la confisca nel procedimento di prevenzione”, in M.
MONTAGNA (ed.), Sequestro e confisca, Turin: Giappichelli, 2017, 500.
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fied: in fact, the law only envisages reparations for unjustified detention
(Articles 314-315 of the Italian Code of Criminal Procedure), which does
not extend, de iure condito, to precautionary measures on property72.

2.2. Procedural aspects of confiscations: judge competent to order manda-
tory or optional confiscation.

The Italian Code of Criminal Procedure does not contain a compre-
hensive framework on the topic of confiscations: the institution is re-
ferred to by several provisions, many of which are relegated to the im-
plementing and transitional provisions (Disp. Att. CPP, i.e. Italian Leg-
islative Decree no. 271 of 1989).

Confiscation can or must be ordered by the trial judge who pro-
nounces the sentence of conviction, or by the enforcement judge73, if
mandatory. In this case, the enforcement judge has the duty to order the
confiscation during the enforcement phase, if the jurisdictional judge
hasn’t rule on it74.

As stated earlier, optional confiscation is based on the perceived so-
cial dangerousness of the offender’s possession of the assets that served
or were used to commit the crime, and of the assets that constitute the
product or the profit of the crime. It can only be ordered in the event of
a conviction, even after a plea bargain. In our legal system, the so-called
plea bargain, referred to in the code as the “Application of the penalty at
the request” of the parties (Article 444 et seq. of the Italian Code of
Criminal Procedure), is a special proceeding that consists of an agree-
ment between the accused and the prosecutor, not on the indictment,
but on the extent of the sentence, which can be reduced by up to one
third, as the main, but not the only, reward75 arising from the choice of
this proceeding. The sentence issued at the end of the plea bargain is
treated as a judgment of conviction.

72 From a critical perspective, see G. SPANGHER, “Considerazioni sul processo “crimi-
nale” italiano”, Turin: Giappichelli, 2015, 114-116.

73 The latter is the judge responsible for deciding on issues relating to the effective
enforcement of the sentence, and coincides with the judge who has ruled on the relative
provision.

74 Court of Cassation, sec. III, 10 September 2015, no. 43397, Lombardo, in C.e.d., no.
265093.

75 Article 445(1) of the Italian Code of Criminal Procedure: “When the penalty im-
posed does not exceed two years of imprisonment, whether alone or in conjunction with a
fine, the sentence envisaged by article 444, paragraph 2 does not entail the obligation to pay
the costs of the proceedings nor the application of accessory penalties and security measures,
with the exception of confiscation in the cases envisaged by article 240 of the penal code”.
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In addition to the conviction, on the other hand, mandatory confis-
cation is always ordered for the assets constituting the price of the crime,
or the compensation given or promised to induce, instigate or cause an-
other person to commit the crime, unless the asset belongs to a person
unrelated to the crime. Mandatory confiscation is also ordered (in this
case regardless of a sentence of conviction) for the assets whose manu-
facture, use, carrying, possession, or disposal constitutes a crime (article
240 (2, no. 2) of the Italian Penal Code), unless they belong to a person
unrelated to the crime and their use, etc. is permitted by administrative
authorisation. Finally, it should be noted that confiscation is mandatory
for computerised and telematic assets and tools used to commit a series
of computer crimes, as well as the assets constituting the profit or prod-
uct of those crimes (Article 240 (2, no. 1-bis) of the Italian Penal Code).

With regard to extended confiscation, which is currently governed
by Article 240-bis of the Italian Penal Code, since the criminal trial’s
characteristics of orality, immediacy, and brevity are not very conducive
to the documentary checks required for confiscation to be applied, the
practice of postponing the confiscation until the enforcement phase has
been adopted. This solution was later accepted by the legislature, first
with Italian Law no. 161 of 2017 (Article 12-sexies (4-sexies) of Decree
Law no. 306 of 1992) and later with Italian Legislative Decree no. 21 of
2018, which transposed the contents of the Italian Code of Criminal Pro-
cedure’s implementing provisions (Article 183-quater Disp. Att. of the
Italian Code of Criminal Procedure, titled “Execution of confiscation in
special cases”)76. This law states that, once the final ruling has been is-
sued, the power to order extended confiscation lies with the enforcement
judge. In this case, upon receiving the request for seizure and confisca-
tion from the public prosecutor, the enforcement judge arranges for the
same without formalities (Article 667 (4) of the Italian Code of Criminal
Procedure). This informal procedure allows the provision to be taken
without hearing the parties. Opposition can be raised, however, under
penalty of forfeiture, within thirty days of the decree’s announcement or
notification, based on which a chamber hearing for cross examination
may be scheduled (Article 666 of the Italian Code of Criminal Proce-
dure) and the provision adopted can be appealed to the Court of Cassa-
tion. In the event of the death of the subject in relation to whom the con-
fiscation was ordered with a final judgment, the relative proceedings

76 In this regard, see A.M. MAUGERI, “La riforma della confisca (d.lgs. 202/2016). Lo
statuto della confisca allargata ex art. 240-bis c.p.: spada di Damocle sine die sottratta alla
prescrizione (dalla l. 161/2017 al d.lgs. n. 21/2018)”, in www.archiviopenale.it, 20.
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shall begin or continue against his/her heirs or assignees (Article 183-
quater (2) Disp. Att.).

With regard to the administrative liability of legal entities, in addition
to the conviction, the confiscation of the price or the profit of the crime77

is always ordered, except for the part that can be returned to the damaged
party and without prejudice to the rights acquired by third parties in good
faith (Article 19 of Italian Legislative Decree no. 231 of 2001). It may
even be ordered by equivalent78. In addition to this main scenario cover-
ing sanctions, the decree also includes criminal provisions with confisca-
tion scenarios for various purposes. In particular: a) in the case of the en-
tity’s acquittal for having effectively adopted an organisational model, it is
permitted to confiscate the profit that the entity gained from the crime
(even by equivalent) (Art. 6 (5) of Italian Legislative Decree no. 231 of
2001); b) it is also permitted to confiscate the profit generated during the
continuation of the activity through a judicial commissioner (Art. 15 (4)
of Italian Legislative Decree no. 231 of 2001); c) it is permitted to confis-
cate the profit in the case of the failure to respect the prohibitive penalties
(Art. 23 (2) of Italian Legislative Decree no. 231 of 2001).

Preventive confiscation is ordered by the Court for seized property
whose origins are unable to be justified by the defendant, and of which,
even through a natural or legal person, he/she appears to be the owner or
have the availability thereof in any capacity, for a value that is dispropor-
tionate to his/her income declared for tax purposes or his/her occupation,
as well as any assets that are or constitute the re-use of the fruits of illegal
activities. Whatever the case, the defendant can not justify the legitimate
origins of the assets if it is found that the money used to purchase them
constitutes the proceeds or the reinvestment of funds derived from tax
evasion79 (Article 24 of Italian Legislative Decree no. 159 of 2011).

77 In the sense that the profit that can be confiscated is “the financial advantage result-
ing directly and immediately from the crime itself”: Court of Cassation, JC, 27 March 2008,
no. 26654, Fisia Italimpianti s.p.a., cit.

See also Court of Cassation, JC, 31 January 2013, no. 18374, Adami et al., in C.e.d., no.
255036, in the sense that the profit consists of any financial advantage, including cost savings.
For the broad definition of confiscable profit, including every benefit that’s even an indirect
or mediated consequence of the criminal activity, see: Court of Cassation, JC, 24 April 2014,
no. 38343, Espenhahn, in C.e.d., no. 261116. From the opposing perspective, see Court of
Cassation, sec. VI, 22 April 2016, Giglio et al., in C.e.d., no. 267065.

78 On this point, see Court of Cassation, JC, 25 September 2014, no. 11170, Uniland
s.p.a. et al., in C.e.d., no. 263680.

79 The above now also refers to extended confiscation: see P. CORVI, “La confisca in casi
particolari, alias la confisca ‘allargata’ ”, in A. GIARDA, F. GIUNTA, G. VARRASO (eds.), Dai de-
creti attuativi della legge “Orlando” alle novelle di fine legislatura, Milan: Wolters Kluwer
Cedam, 2018, 43.
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2.2.1. Non-conviction-based confiscation

As previously mentioned, Article 240 (2, no. 2) of the Italian Penal
Code permits the confiscation of “intrinsically dangerous” assets (i.e. as-
sets whose manufacture, use, carrying, possession, or disposal constitutes
a crime), even in the case of acquittal.

Aside from the scenario cited above, the compatibility of confisca-
tion with a judgment of non prosecution due to a cause of extinguish-
ment of the offence (e.g. if the offence is time-barred) is a question that
has led to a legal debate80. As is well known, the European Court of Hu-
man Rights has deliberated several times on the possibility of ordering
confiscation in the absence of a sentence of conviction, ruling that, under
penalty of violating of Article 7 ECHR, among others, confiscation can-
not be ordered without an actual conviction81.

Confiscation by equivalent, however, was not considered acceptable
by the jurisprudence in the event of dismissal for extinguishment of the
offence82.

With regard to extended confiscation, Article 578-bis of the Italian
Code of Criminal Procedure, introduced by Italian Legislative Decree
no. 21 of 2018 and amended by Italian Law no. 3 of 2019, states that
when confiscation has been ordered in special cases pursuant to Article
240-bis of the Italian Penal Code and other legal provisions or pursuant
to Article 322-ter of the Italian Penal Code, the appeal judge or the
Court of Cassation, in declaring the offence expired by a cause of extin-
guishment of the offence or by amnesty, shall deliberate on the appeal
only with regard to the effects of the confiscation, after determining the

80 The Joint Chambers of the Court of Cassation have deemed the direct confiscation
of the price or profit of the crime to be applicable with the issuance of a sentence of acquit-
tal by statute of limitations, provided that the relative ruling is preceded by a comprehensive
determination of liability, and expressly excluding the possibility of the same solution being
applicable for confiscation by equivalent: Court of Cassation, JC, 26 June 2015, no. 31617,
Lucci, in C.e.d., no. 264434.

The most prominent jurisprudence was of the opposing view: Court of Cassation, JC,
10 July 2008, no. 38834, De Maio, in C.e.d., no. 240565; Court of Cassation, JC, 25 March
1993, no. 5, Carlea et al., in C.e.d., no. 193119.

In the opposite sense, with regard to the confiscation of land for the crime of unlawful
subdivision, see Court of Cassation, sec. III, 30 April 2009, no. 21188, Casasanta et al., in
C.e.d., no. 243630.

81 In the case law, ECtHR, G.C., G.I.E.M. s.r.l. and Others v. Italy, 28.6.2018, in
www.echr.coe.int; ECtHR, sec. II, Varvara v. Italy, 29.10.2013, in www.echr.coe.int; ECtHR,
sec. II, Sud Fondi v. Italy, 20.1.2009, in www.echr.coe.int; Constitutional Court, no. 49 of 26
March 2015.

82 Court of Cassation, JC, 26 June 2015, no. 31617, Lucci, cit.
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liability of the accused83. It follows that, in order to apply the provision
in question, the judge must have already ordered the confiscation before
the offence is extinguished; in the end, if the confiscation has not already
been ordered, it will still be possible to initiate the prevention proceed-
ings for the purposes of applying confiscation as a patrimonial preven-
tion measure84.

2.2.2. Rights and guarantees

Since confiscations are applied following a conviction, the accused
will have enjoyed the right to cross-examination during the trial, as well
as every other guarantee offered by the criminal trial, and, in particular,
the possibility of challenging the confiscation in his/her own legitimate
interests. An appeal against the rulings of the enforcement judge may be
filed with the Court of Cassation85.

The same does not hold true for the preventive confiscation applied
at the outcome of an inquisitorial proceeding, where the rights of the ac-
cused are less guaranteed. The accused will have the right to challenge
the decree applying the patrimonial measure (Article 27 of Italian Leg-
islative Decree no. 159 of 2011, which recalls Article 10 of the same de-
cree, regarding the formalities for challenging personal preventive mea-
sures) by appeal, appeal before the Court of Cassation “for violation of
the law” (challenges that have a suspensive effect with regard to confis-
cation) and, in the presence of the conditions envisaged by law, to re-
quest its revocation.

2.2.3. Evidentiary standard required for confiscation

For the purposes of optional confiscation (Article 240(1) of the Ital-
ian Penal Code), the judge must indicate the link between the asset and
the crime as justification, in the sense that the asset must have an instru-
mental link to the crime, and not merely a casual association86.

In the case of confiscation by equivalent, according to part of the ju-
risprudence, the judge only has to verify that the assets fall within the

83 According to P. CORVI, “La confisca in casi particolari, alias la confisca “allargata””,
op. cit., 46, this provision seems contrary to Directive 2014/42/EU.

84 A.M. MAUGERI, “La riforma della confisca (d.lgs. 202/2016). Lo statuto della confisca
allargata ex art. 240-bis c.p.: spada di Damocle sine die sottratta alla prescrizione (dalla l.
161/2017 al d.lgs. n. 21/2018)”, op. cit., 31.

85 A.M. MAUGERI, “La riforma della confisca (d.lgs. 202/2016). Lo statuto della confisca
allargata ex art. 240-bis c.p.: spada di Damocle sine die sottratta alla prescrizione (dalla l.
161/2017 al d.lgs. n. 21/2018)”, op. cit., 22.

86 Court of Cassation, sec. VI, 5 March 2013, no. 13049, Spinelli, in C.e.d., no. 254881.
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categories of things objectively subject to confiscation, without assessing
the periculum in mora or the pertinence of the assets87.

With regard to extended confiscation, according to the jurispru-
dence it is not necessary for there to be a pertinent link between the as-
set and the crime, nor do the assets to be confiscated need to be derived
from the crime in question, nor do they need to originate from the con-
victed party’s illegal activities88. With regard to the disproportion be-
tween the assets and the income or occupation of the convicted party, the
ascertained imbalance gives rise to a presumption of illegal accumulation
of assets89, which can only be overcome by the subject justifying the ori-
gins of his/her financial resources. According to the most prominent the-
sis, since the concerned party was formerly asked to prove the legitimate
origins of his/her assets, the burden of proof was reversed; the jurispru-
dence now considers this to be a burden of allegation90. Instead, it is the
prosecution’s duty to prove ownership of the assets. In the event that the
asset is indirectly available to the convicted party, the burden of proving
the existence of circumstances that reveal the divergence between the
formal ownership and the actual availability of the asset lies with the
prosecutor91.

Preventive confiscation requires complete and rigorous proof92 of
the link between the asset and the illegal activity, since the “sufficient
clues” necessary for the application of the relative seizure are not
deemed suitable. Furthermore, both the illegal origins and the dispro-
portion must be ascertained by the prosecution in relation to each indi-
vidual asset, and with reference to their time of purchase, under penalty
of violating the property right constitutionally guaranteed by Article 42
of the Constitution93.

As we have seen, for the patrimonial prevention measures, the ju-
risprudence no longer requires the verification of the subject’s current
dangerousness, provided that it can be shown that he/she was dangerous

87 Court of Cassation, sec. III, 15 April 2015, no. 20887, Aumenta, in C.e.d., no.
263408.

88 Court of Cassation, JC, 17 December 2003, no. 920, Montella, in C.e.d., no. 226492.
89 Imbalance to be verified with regard to the time of the individual assets’ acquisition:

on the point, see Constitutional Court, no. 33 of 21 February 2018.
90 Court of Cassation, sec. VI, 3 April 2003, Prudentino et al., in C.e.d., no. 225920.

Constitutional Court, no. 33 of 21 February 2018, cit.
91 Court of Cassation, sec. I, 24 October 2012, no. 44534, Ascone et al., in C.e.d., no.

254699.
92 M.F. CORTESI, “Il sequestro e la confisca nel procedimento di prevenzione”, op. cit.,

504.
93 Court of Cassation, sec. I, 13 May 2008, no. 21357, Esposito, in C.e.d., no. 240091.
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upon assuming ownership of the asset subject to the provision94. This is
not a reversal of the burden of proof: however, the accused’s inability to
meet the burden of allegation on the points pertinent to the investiga-
tions has circumstantial value95.

2.2.4. The remedies

Appellate remedies can be used against the confiscation provision,
while the enforcement hearing (Article 676 of the Italian Code of Crimi-
nal Procedure) will be able to be used to contest the validity of the en-
forcement order. The enforcement judge has the power to ensure com-
pliance with the requirements and conditions legitimizing the measure,
resolving the issues relating to the enforcement order, and ruling on the
extent and the methods of the confiscation96.

With regard to preventive confiscation, Article 28 of Italian Legisla-
tive Decree no. 159 of 2011 introduced the possibility of revocation,
which allows the confiscation to be rendered ineffective in the event that
the conditions for its application are shown to be no longer valid. Under
penalty of inadmissibility, the request for revocation must be submitted
within six months from the date upon which one of the cases permitting
the request occurred, unless the concerned party is able to prove that
he/she was unaware of it through no fault of his/her own. The formali-
ties of the revocation process are the same as those for the extraordinary
appeal (usable against final judgements) referred to as a revision (Articles
630 et seq. of the Italian Code of Criminal Procedure), and will be avail-
able in one of the following mandatory scenarios: a) in the event of the
discovery of new decisive evidence after the conclusion of the proceed-
ings; b) in the event that facts ascertained with definitive penal judge-
ments, arising or becoming known after the conclusion of the prevention
proceedings, absolutely exclude the existence of the conditions for the
application of the confiscation; c) in the event that the ruling on the con-
fiscation was motivated, exclusively or in a determining manner, based
on documents recognised as false, falsehoods during the trial, or an event
envisaged by the law as a crime.

Definitive confiscation entails the assumption of the asset’s owner-
ship by the State.

94 Court of Cassation, sec. one, 26 June 2014, no. 4880, Spinelli et al., in C.e.d., no.
262604-262605.

95 Court of Cassation, sec. VI, 3 April 1995, no. 1265, Annunziata, in C.e.d., no.
202310.

96 Court of Cassation, sec. I, 2 February 2016, Violino et al., in C.e.d., no. 266624.
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2.3. Seizure and confiscation of assets belonging to third parties.

In the Italian legal system, the confiscation of assets belonging to
persons unrelated to the commission of a crime97 is generally excluded,
both for confiscation pursuant to Article 240 of the Italian Penal Code,
as well as for the special hypotheses relating to particular types of of-
fences98.

The confiscation referred to under Article 240 (1) of the Italian Pe-
nal Code does not enter into effect if it would affect assets belonging to
a person unrelated to the crime (Article 240 (3) of the Italian Penal
Code). This limitation does not apply, however, for “intrinsically danger-
ous” assets (Article 240 (2, no. 2) of the Italian Penal Code), such as
those whose manufacture, use, carrying, etc., constitutes a crime.

For these purposes, the notion of ownership must be understood in
the material sense, without having regard to the formal ownership of the
asset. With regard to unrelatedness, an unrelated person is someone who
has not made any contribution to the commission of the crime and has
not obtained any benefit from the unlawful conduct of others99, with the
exception of cases in which the third party has innocently benefited from
the crime in good faith100. The third party shall have the burden of prov-
ing the facts constituting his/her claim to the asset, providing all the ele-
ments constituting the conditions of “ownership” and “unrelatedness to
the crime”, regarding the absence of a link between his/her claim and the
criminal conduct of others, or, in the event that the third party has in any
way benefited from the latter, regarding the fact that this was done inno-
cently and in good faith.

The confiscation ordered against the legal entity (Article 19 of Ital-
ian Legislative Decree no. 231 of 2001) is also ordered without prejudice
to the rights acquired by third parties in good faith.

Third party protection is considerably weakened, however, when
the confiscation not only regards a single asset, but potentially a person’s
entire estate. However, with regard to patrimonial prevention measures,
in order to protect third parties, the accused’s assets cannot be subjected
to preventive seizure or confiscation when they have been legitimately

97 On the issue of third party protection, see F. MENDITTO, “Le confische di preven-
zione e penali. La tutela dei terzi”, Milan: Giuffrè, 2015.

98 In this regard, see L. CAPRARO, “Disponibilità della res e tutela del terzo estraneo”,
in M. MONTAGNA (ed.), Sequestro e confisca, Turin: Giappichelli, 2017, 335-336.

99 Court of Cassation, JC, 25 September 2014, no. 11170, Uniland s.p.a. et al., in Cass.
pen., 2016, 2893.

100 T.E. EPIDENDIO, “La confisca nel diritto penale e nel sistema delle responsabilità
degli enti”, Padua: Cedam, 2011, 164-165.
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transferred to third parties in good faith at any time: in this case, the
seizure and confiscation are carried out in relation to other assets of
equivalent value and of legitimate origins available to the accused, even
through a third party (Article 25 of Italian Legislative Decree no. 159 of
2011).

With regard to extended confiscation, we have seen that Article
240-bis of the Italian Penal Code also concerns the assets owned by or
available to the convicted party in any capacity, even through a natural or
legal entity. As anticipated, like preventive confiscation (Article 18 of
Italian Legislative Decree no. 159 of 2011), extended confiscation can
also be applied in the event of the death of the person concerned, and
can therefore remain in effect in relation to the person’s heirs or as-
signees (Article 183-quarter Disp. Att. of the Italian Code of Criminal
Procedure).

With regard to third party protection, the preventive procedure has
become a reference for confiscation in particular cases to which the
framework contained in the Anti-Mafia Code applies. In particular, Arti-
cle 104-bis (1-quinquies) Disp. Att. of the Italian Code of Criminal Pro-
cedure, introduced by Italian Legislative Decree no. 21 of 2018, states
that “third parties vested with property interests or personal rights of en-
joyment on seized assets, available to the accused in any capacity, must
be summoned”; the same (Article 104-bis (1-sexies) Disp. Att. of the Ital-
ian Code of Criminal Procedure) is also applicable in the event that, in
declaring the offence extinguished, the appeal judge or the Court of Cas-
sation deliberate on the appeal only with regard to the effects of the ex-
tended confiscation, after determining the liability of the accused (article
578-bis of the Italian Code of Criminal Procedure).

From the standpoint of burden of proof, the jurisprudence has con-
firmed that the prosecutor must rigorously demonstrate the existence of
situations that concretely confirm the formal nature of the ownership,
with the aim of leaving the asset effectively and autonomously available
to the accused; this availability must be ascertained through rigorous, in-
tense and in-depth investigation, as the judge is required to explain the
reasons why he/she believes there might be false intermediation, based
on factual elements101.

If it is ascertained that certain assets have been falsely registered or
transferred to third parties, the judge declares the relative acts of dis-
posal to be null with the decree ordering their confiscation. For these

101 Court of Cassation, sec. II, 23 June 2004, no. 35628, Palumbo et al., in C.e.d., no.
229726.
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purposes, the following are assumed to be fictitious: a) transfers and as-
signments, even for payment, carried out during the two years prior to
the proposal of the preventive measure, involving a parent, child, spouse,
or permanent cohabitant, as well as relatives within the sixth degree, and
in-laws within the fourth degree; b) transfers and assignments, either free
of charge or fiduciary, carried out during the two years prior to the pro-
posal of the prevention measure. These assumptions are relative and al-
low for evidence to the contrary.

Furthermore, in order to ensure the protection of third parties in
good faith, Article 52 of Italian Legislative Decree no. 159 of 2011 states
that the confiscation mustn’t affect the credit rights of any third parties
indicated by documents with ascertained dates prior to the seizure, as
well as any real guarantee rights established prior to the seizure, pro-
vided that the following conditions are met: a) that the accused does not
have other assets suitable for satisfying the credit upon which the patri-
monial guarantee can be enforced, with the exception of credits backed
by legitimate pre-emptive rights on seized assets; b) that the credit is not
instrumental to the illegal activity or to that which constitutes its fruits or
the re-use thereof, provided that the creditor demonstrates good faith
and an unawareness of the illegal activity; c) in the case of promise of
payment or acknowledgement of debt, that the underlying relationship is
proven; d) in the case of debt securities, that the bearer proves the un-
derlying relationship and that which legitimises their possession.

2.3.1. The remedies available to third parties in case of seizure or confisca-
tion

Unrelated third parties are among those entitled to challenge seizure
orders: in fact, pursuant to Articles 322 and 322-bis of the Italian Code
of Criminal Procedures, both the person from whom the assets have
been seized and the person entitled to their return can request a re-ex-
amination or appeal. Furthermore, the third party can request the revo-
cation of the measure pending the seizure order (Article 321(3) of the
Italian Code of Criminal Procedure).

With regard to preventive seizure, if the seized assets are formally
owned by a third party (or a third party is able to claim real or personal
usage rights to the seized assets), they shall be called upon by the Court,
with a motivated decree, to present themselves during the proceedings,
within the thirty days following the enforcement of the seizure order (Ar-
ticle 23 of Italian Legislative Decree no. 159 of 2011). At the hearing, the
concerned parties will have the opportunity to make their case with the
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assistance of an attorney, as well as to request any elements useful for the
purposes of the confiscation ruling. If the latter is not ordered, the Court
will order that the assets be returned to their owners. The participation
of the third parties in the proceedings, however, is not infallible: it fol-
lows that, in the event that they should fail to present themselves, the va-
lidity of the order will not be revoked. The third parties will then be able
to make their case at an enforcement hearing, once they have already lost
possession of their assets.

According to the jurisprudence of legitimacy, since he/she is not
part of the criminal trial, the unrelated third party has no opportunity to
make his/her case during the course of the trial102, nor to challenge the
portion of the criminal sentence regarding the confiscation103 (although,
as mentioned above, he/she can challenge the seizure provision). The
third party can therefore only await the final decision and call for en-
forcement proceedings, since, pursuant to art. 676 of the Italian Code of
Criminal Procedure, he/she is only able to use enforcement hearings to
claim his/her right to have the confiscated asset returned104. The en-
forcement judge will be responsible for ascertaining the good faith of the
third party, since the retention of his/her right to the confiscated asset
depends upon that requirement105. It must, however, be taken into con-
sideration that the aforementioned Article 104-bis (1-quinquies) Disp.
Att. of the Italian Code of Criminal Procedure now states that “during
the trial third parties vested with property interests or personal rights of
enjoyment on seized assets, available to the accused in any capacity, must
be summoned”.

With regard to preventive confiscation, on the other hand, Chapter
IV of Italian Legislative Decree no. 159 of 2011 contains a comprehen-
sive system for the protection of third parties (accessible to all creditors),
based on an incidental verification of the disputed claims and the subse-
quent establishment of a “payment plan”, with time frames inspired by
the insolvency law106. Furthermore, the third party has the right to attend
the proceedings (Article 23 of Italian Legislative Decree no. 159 of 2011)
and to independently challenge the first instance ruling (Article 27 of
Italian Legislative Decree no. 159 of 2011), as well as the possibility of

102 Court of Cassation, sec. II, 10 January 2015, no. 5380, Purificato, in C.e.d., no.
262283.

103 Court of Cassation, sec. I, 14 January 2016, no. 8317.
104 Court of Cassation, sec. II, 10 January 2015, no. 5380, Purificato, cit.
105 Court of Cassation, sec. I, 8 January 2010, no. 301, P.g. in c. Capitalia Service J.v.

s.r.l. et al., in C.e.d., no. 246035.
106 Court of Cassation, JC, 22 February 2018, no. 39608.

333ITALY



requesting the revocation of the confiscation (Article 28 of Italian Leg-
islative Decree no. 159 of 2011).

The above mentioned system for the protection of third parties,
provided for by the Legislative Decree no. 159 of 2011, has been ex-
tended to confiscation ex Article 240-bis of the Italian Penal Code107 and
to any form of seizure or confiscation in regard to crimes mentioned by
Article 51 (3-bis) of the Italian Code of Criminal Procedure (Article 104-
bis (1-quater) Disp. Att. of the Italian Code of Criminal Procedure)108.

3. Mutual recognition aspects

The European Union aims to implement effective forms of legal co-
operation in this area, using two main instruments: the mutual recogni-
tion of criminal rulings and the harmonisation of criminal law within the
national legislation of the various Member States109. In other words, har-
monisation is pursued by establishing minimum standards for the pro-
motion of mutual trust and effective cross-border cooperation. These
standards must also establish the indispensable guarantees required for
mutual trust, upon which mutual recognition must be based, so that a
Member State will recognise and domestically enforce the rulings issued
by competent criminal courts in other Member States.

The European Union has therefore also adopted multiple legal in-
struments with regard to seizure and confiscation as well, which are
mandatory in varying degrees, and are aimed at doing away with the
conventional assistance system based on letters rogatory, and moving
towards one based on the direct circulation of seizure and confiscation
orders between judicial authorities.

Starting with the framework decisions adopted in the Aread of Free-
dom, Security and Justice when it was still referred to as the “third pil-
lar”, we have: the Council Framework Decision 2001/500/JHA of 26
June 2001 on money laundering, the identification, tracing, freezing, seiz-
ing and confiscation of instrumentalities and the proceeds of crime;
Council Framework Decision 2003/577/JHA of 22 July 2003 the execu-

107 In this regard, see P. CORVI, “La confisca in casi particolari, alias la confisca ‘al-
largata’”, op. cit., 53-55.

108 Amended by Italian Legislative Decree no. 14 of 2019. See M. BONTEMPELLI, R.
PAESE, “La tutela dei creditori di fronte al sequestro e alla confisca”, Dir. pen. cont., 2, 2019,
123.

109 On this topic, see C. AMALFITANO, “Sub art. 82”, in A. TIZZANO (eds.), Trattati del-
l’Unione Europea, Milan: Giuffrè, 2014, 866 et seq., and the bibliographical references cited
therein.
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tion in the European Union of orders freezing property or evidence;
Council Framework Decision 2005/212/JHA of 24 February 2005 on
confiscation of crime-related proceeds, instrumentalities and property;
Council Framework Decision 2006/783/JHA of 8 October 2006 on the
application of the principle of mutual recognition to confiscation orders.

The more recent instruments, adopted after the communitarisation
of the third pillar, are represented by Regulation 2018/1805/EU of the
Parliament and of the Council of 14 November 2018 on the mutual
recognition of freezing orders and confiscation orders and by Directive
2014/42/EU of the Parliament and of the Council of 3 April 2014 on the
freezing and confiscation of instrumentalities and proceeds of crime in
the European Union, which replaces several, but not all, of the provi-
sions of the aforementioned Framework Decisions 2001/500/JHA and
2005/212/JHA. Similarly, Directive 2014/41/EU of the Parliament and
of the Council of 3 April 2014 on the European Investigation Order only
partially replaced and repealed Framework Decision 2003/577/JHA, ex-
clusively with regard to evidentiary seizure (with the exception of Ireland
and Denmark, for which the old instrument will remain in force): this
latter framework decision therefore remains in force precisely with re-
gard to preventive seizure for the purposes of confiscation.

The objective was well-clarified in the Stockholm programme,
adopted by the European Council on 10-11 December 2009, which calls
for the creation of a comprehensive legal system, based on the principle
of mutual recognition, to replace all existing instruments in this specific
sector. Well before that, in fact, and specifically in the conclusions of the
Tampere European Council of 15-16 October 1999, it was confirmed
that there was a need, on the one hand, “to apply mutual recognition, as
well as the final rulings, even of the ordinances that allow the competent
authorities to seize evidence and confiscate easily transferable assets”,
and, on the other hand, to take “concrete initiatives to track down, seize,
and confiscate the proceeds of crime”.

And that’s why, soon after, a project was launched, already with the
aforementioned Council Framework Decision 2001/500/JHA, that aimed
to require Member States to eliminate the reservations indicated in arti-
cles 2 and 6 of the Strasbourg Convention of 1990 on laundering and the
confiscation of the proceeds from crime, and introduced rules permitting
the confiscation of value “in both domestic proceedings and those held at
the request of a Member State”, “at least in cases where the proceeds of
crime can not be traced”. The stated objective is to establish a har-
monised framework where “the requests submitted by other Member
States regarding the identification, tracing, freezing, seizure and confisca-
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tion of the proceeds of crime are treated with the same level of priority af-
forded to the same measures within the context of domestic procedures”.

But the challenging policy objectives of the EU’s highest policy-mak-
ing body have never been received in a timely manner by the Italian leg-
islature, which has never been very willing to incorporate the main deci-
sions in the AFSJ area by the foreseen deadlines. Finally, Italy’s legislature
has recently taken it upon itself to acquire, during the downturn, the tools
for mutual recognition and for the harmonisation of the confiscation
tools. The stimulus could perhaps come from the expiration of the 5-year
transitional period since the entry into force of the Treaty of Lisbon,
which expired on 1 December 2014, whereupon the non-transposed
framework decisions effectively became the law of the Union, and there-
fore infringement proceedings could have been launched against Italy.

3.1. The legal framework for the mutual recognition of seizure orders

Framework Decision 2003/577/JHA was transposed into Italy’s le-
gal system by Italian Legislative Decree no. 35 of 15 February 2016110,
and therefore with a delay of over ten years with respect to the deadline
of 2 August 2005. This legislation allows the principle of mutual recog-
nition to be applied to the pre-trial measures for the freezing of assets or
the seizure of evidence. Since the Euro-Unitary legislation often makes
reference to the terms “blockage” and “freezing”, which don’t have spe-
cific references within the Italian legal system111, the transposing law
sought to clarify the exact scope of application: “any provision adopted
by the judicial authority of the issuing State in order to temporarily pre-
vent any operation aimed at destroying, transforming, moving, transfer-
ring or disposing of assets envisaged as the body of the crime, or assets
pertinent to the crime, that could be confiscated in the cases and within
the limits envisaged by art. 240 of the Italian Penal Code”. The reference
to the cases and limits envisaged by art. 240 of the Italian Penal Code –
entitled “confiscation” – might lead us to believe that so-called confisca-

110 For further information, see A. MANGIARACINA, “L’esecuzione nell’U.E. dei provved-
imenti di blocco dei beni e di sequestro”, in M. MONTAGNA (eds.), Sequestro e confisca, Turin:
Giappichelli, 2017, 551 et seq.; G. DARAIO, “L’attuazione della d.q. 577/2003 sul reciproco ri-
conoscimento dei provvedimenti di sequestro a fini di prova o di confisca”, Dir. pen. proc.,
2016, 1133 et seq.

111 As noted by F. VERGINE, “Il d.lgs. 29 ottobre 2016, n. 202: un ulteriore ampliamento
della confisca di estrazione europea, tra le ‘solite’ novità e i mancati adeguamenti”, Proc. pen.
giust., 2017, 512, freezing represents something different than seizure, which is why the Italian
legislature could have intervened with a specific legal framework on the topic, rather than “in-
corporating the freezing of assets within the much more close-knit framework of seizure”.
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tion by equivalent is excluded from the scope of the implementing legis-
lation; however, the reference to the equivalent of the value of the prod-
uct of the crime as an asset potentially subject to a seizure order – pur-
suant to art. 2 letter d) of Italian Legislative Decree no. 35 of 15 Febru-
ary 2016 – reveals a clear voluntas legis not to limit the framework
decision’s transposition to scenarios of direct confiscation only.

The provision must, however, be adopted “within the context of a
criminal proceeding”, thereby excluding seizure measures requested
within the context of different types of proceedings, such as the Italian
preventive seizure measure, or the Anglo-Saxon actio in rem112.

The Italian legislature has substantially transposed the limited num-
ber of cases indicated in the framework decision for which double in-
crimination has been abolished and mutual recognition has been estab-
lished, provided, however, that they are punished with a term of impris-
onment of no less than three years. In the transposing law, however, the
text of certain cases envisaged within the framework decision has been
slightly limited, and despite the greater degree of specificity provided,
they remain substantially unaltered: the broader case of fire was included
in place of voluntary fire, which appears on the list; with regard to the
crime of facilitating illegal entry and residence, is makes reference to
non-EU citizens; the implementing decree uses the term criminal associ-
ation instead of participation in a criminal organisation, and sexual vio-
lence instead of the term rape.

Whatever the case, mutual recognition is also permitted for cases
that are punished as a criminal offences by Italian law, regardless of the
constituent elements or legal qualification identified by the law of the is-
suing State, provided that preventive seizure for the purpose of confisca-
tion is also permitted by the Italian legal system.

3.1.1. The authorities responsible for proceeding with the enforcement of
the seizure request

The judicial authority identified as having jurisdiction upon receiv-
ing the freeze or seizure order is the Public Prosecutor at the court

112 For further information, see A.M. MAUGERI, “L’actio in rem assurge a modello di
‘confisca europea’ nel rispetto delle garanzie CEDU?”, Dir. pen. cont. - Riv. trim., 3/2013,
252 et seq.; ID., “Dall’actio in rem alla responsabilità da reato delle persone giuridiche: un’u-
nica strategia politico-criminale contro l’infiltrazione criminale nell’economia?”, in G. FIAN-
DACA, C. VISCONTI (eds.), Scenari di mafia. Orizzonte criminologico e innovazioni normative,
Turin: Giappichelli, 2010, 268 et seq.; ID., “La legittimità della confisca di prevenzione come
modello di ‘processo’ al patrimonio tra tendenze espansive e sollecitazioni sovrannazionali”,
Riv. it. dir. proc. pen., 2017, 559 et seq.
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where the asset is located. It should be noted, however, that operational
confusion can arise since, in cases where the request for preventive
seizure for the purpose of confiscation was initiated by a foreign judicial
authority through letters rogatory within the context of mutual assistance
on criminal matters, rather than through the procedure in question, the
jurisdiction is transferred to the Public Prosecutor at the district court of
the Court of Appeal, despite the justified calls for the legislature to unify
the jurisdiction on these matters113.

If the provision issued by the issuing State concerns assets located in
more than one Court district, the jurisdiction lies with the Prosecutor of
the place where the greatest number of assets are located, or, in the case
of an equal numbers, the judicial authority that first received the provi-
sion. If a Prosecutor should receive a provision that he/she believes must
be carried out by the Public Prosecutor of a different Court, he/she shall
immediately transmit the request and notify the authority of the issuing
State.

The enforcement of the request is then assigned to the competent
magistrate, according to the criteria established by the Italian code of
criminal procedure. Therefore, if the issuing body requests a seizure for
evidentiary purposes114, the same Public Prosecutor identified above
shall be responsible for the relative enforcement and shall proceed with
the decree; if, on the other hand, a preventive seizure for the purpose of
confiscation is requested, the Prosecutor submits a request to the pre-
liminary investigation Judge of the Court, who issues the relative order.

For the determination of the territorial prosecutor’s office, if multi-
ple assets are indicated to be seized, the location of the asset of greatest

113 In its own resolution of 20 January 2016, the Supreme Judicial Council envisaged
the opportunity to coordinate the provisions of the legislative decree implementing Frame-
work Decision 2003/577/JHA with those of Italian Legislative Decree no. 149 of 3 October
2017 pending approval concerning the ratification and execution of the Convention on Mu-
tual Assistance in Criminal Matters between the Member States of the European Union, fi-
nalised in Brussels on 29 May 2000. The suggestion, which wasn’t accepted, consisted of con-
centrating the jurisdiction for receiving the request for the recognition and enforcement of
the freezing or seizure order within the Office of the General Prosecutor, or rather the Office
of the Public Prosecutor located in the district capital. The letters rogatory procedure is now
regulated by art. 724 of the Italian Code of Criminal Procedure, while the mutual recognition
procedure is regulated by art. 5 of Italian Legislative Decree no. 35 of 15 February 2016.

114 As mentioned above, a seizure request for evidentiary purposes can now be sub-
mitted within the context of the European Investigation Order pursuant to Directive
2014/41/EU of the Parliament and of the Council of 3 April 2014, which has already been
transposed within Italy with Italian Legislative Decree no. 108 of 21 June 2017. On this
point, see G. DE AMICIS, “Dalle rogatorie all’ordine europeo di indagine: verso un nuovo
diritto della cooperazione giudiziaria penale”, Cass. pen., 2018, 22.
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value shall prevail, or, if the number or value is equal, the judicial au-
thority that first received the seizure order to be enforced. In the event
of a negative conflict of jurisdiction, if no court is deemed to be territo-
rially competent, the Court of Cassation is responsible for resolving the
dispute.

In order to guarantee the investigative coordination functions in
cases where serious crimes have occurred (e.g. Mafia-like criminal asso-
ciation or criminal association involving drug trafficking, terrorism, hu-
man trafficking, kidnapping for the purpose of extortion, etc.), the re-
quest it is also transmitted, for information purposes, to the National
Anti-Mafia and Counter-Terrorism Prosecutor’s Office and to the Gen-
eral Prosecutor at the competent Court of Appeals.

The competent judicial authority promptly recognises the freeze or
seizure provision by ordering its immediate enforcement. The suggestion
to include a deadline to proceed within 24 hours of receiving the provi-
sion, contained in art. 5 par. 3 of the Framework Decision, was therefore
not accepted by the Italian legislature.

With regard to the methods of enforcing provisions issued for pre-
ventive seizure purposes, as well as any additional measures necessary,
compliance with the lex loci enforcement provisions is required115.

3.1.2. Reasons for not recognising or for postponing the enforcement of the
freeze and seizure order

As previously mentioned, the characteristic feature of the mutual
recognition principle is “mutual trust” between the jurisdictions. How-
ever, while ideally aimed at ensuring automatic recognition of foreign
provisions, this context also includes cases in which the enforcement of
the requested provision can be refused by the enforcing State. In this
specific case, Italy has not introduced any grounds for refusal beyond
those indicated in the Framework Decision; moreover, it has maintained
their optional and non-mandatory, nature116.

115 This deviates from the way in which evidentiary seizure provisions are enforced,
which instead requires compliance with the lex fori provisions of the issuing State, without
prejudice to the fundamental principles of the internal legal system of the enforcing State.
This provision, which requires compliance with the formalities and procedures expressly in-
dicated by the authority of the issuing State, is aimed at facilitating the introduction of evi-
dence obtained in a country other than that where the trial will be held.

116 The framework decisions implemented after the establishment of the European ar-
rest warrant no longer distinguish between mandatory and optional grounds for refusal. On
this point, see C. AMALFITANO, Unione europea e principio del reciproco riconoscimento delle
decisioni penali, in H. BELLUTA, M.C. GASTALDO (eds.), L’ordine europeo di protezione. La
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The optional scenarios for refusing to recognise or enforce the re-
quested provision therefore arise if:

– the certificate has not been transmitted, is incomplete, or is clearly
not consistent with the confiscation order. In this regard it should be
noted that the issuing State must transmit both the judicial title to be en-
forced and a certificate drawn up according to a standard format; how-
ever, a defect inherent in such documents is of a formal nature, and can
be remedied, since the judicial authority may impose a deadline for the
issuing State to produce the complete or correct certificate, or another
equivalent document;

– the subject against whom the measure is to be enforced has im-
munities that restrict legal action from being exercised or pursued. In
this sense, in the absence of a Euro-Unitary definition of immunity, the
definition of immunity recognised by the Italian State applies;

– there is a clear violation of the ne bis in idem trial prohibition;
– the offence for which the enforcement request is made is not in-

cluded on the list of crimes for which double punishability is excluded.
In this case, however, the foreign seizure request for the purpose of con-
fiscation can only be recognised and enforced in Italy if it regards an act
constituting a crime for which preventive seizure is permitted.

There is a relevant exception to the rule of double punishability
with regard to tax offences: in fact, if the seizure provision is issued in re-
lation to tax, customs or currency violations, the enforcement can not be
refused on the grounds that the law does not impose the same types of
taxes, or that the Italian legislation on tax, currency and customs is dif-
ferent from that of the issuing State117.

There remains a gap in the internal transposition legislation, how-
ever, as the certificate received from the issuing State does not have to be
translated into Italian, while in the case of an active request it is expressly
required for the certificate to be translated from Italian into the official
language of the enforcing State. This gap flies in the face of both domes-
tic Italian law and Euro-Unitary law: in fact, on the domestic level, re-
quests from foreign authorities, as well as their relative acts and docu-

tutela delle vitture di reato come motore della cooperazione giudiziaria, Turin: Giappichelli,
2016, 46.

117 It has been observed, however, that the conjunction “nevertheless”, with which this
exception begins within the text of the law, can “be understood in the sense that it will always
be necessary to find incriminating rules within the Italian legal system covering taxes sub-
stantially similar to foreign taxes in terms of taxable persons, basis of assessment, and pur-
pose of the tax, regardless of the differences in the denomination of the tax and the detailed
legal framework”. On this point, see I. PALMA, Blocco dei beni e sequestro probatorio. Il mutuo
riconoscimento delle decisioni giudiziarie in Europa, Il penalista, 15 March 2016.
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ments, must be accompanied by Italian translations118; on the European
level, it is the framework decision itself (which takes care to establish all
the constituent elements of the certificate, so that they are common to all
Member States) that requires the certificate to be translated into the lan-
guage of the enforcing State.

There are three circumstances, on the other hand, that allow the
seizure order’s enforcement to be postponed. In such cases, the enforc-
ing authority immediately notifies the requesting authority, indicating the
reasons for the postponement and, if possible, its duration, and later
“promptly” enacts the enforcement measures as soon as the reason for
the postponement has ceased.

The first case consists of the absence or incompleteness of the cer-
tificate: in this case, the Judicial Authority can impose a deadline for the
Authority of the issuing State to produce the certificate.

The second case consists of circumstances in which the enforcement
of the order could compromise the investigations within the context of
other criminal proceedings already in progress; in this case, the “reason-
able” duration of the postponement indicated by the framework decision
has been limited by the implementing decree to a maximum period of 6
months.

Finally, the third case consists of circumstances in which the assets
have already been frozen or seized within the context of other criminal
proceedings; in this case, the postponement remains in effect until the
seizure order is withdrawn. Under these circumstances, the enforcement
is postponed until the provision in question ceases to have effect.

Finally, it may become objectively impossible to enforce the provi-
sion in the event that, for example, the asset to be confiscated has disap-
peared or been destroyed, or is not found to be in its indicated location.
This latter situation, which must be promptly communicated to the issu-
ing State’s authorities, is that which occurs most often, as the seizure or-
der must always be accompanied by the indication of the asset’s exact lo-
cation, since it is not possible to request the enforcing State to conduct
further investigations aimed at tracking it down: such requests must be
submitted specifically in the form of a European Investigation Order, in

118 Art. 201 of the implementing laws of the Italian code of criminal procedure requires
all requests from foreign authorities, as well as their relative acts and documents, to be ac-
companied by Italian translations. However, according to a single Supreme Court precedent
(ref. Court of Cassation, sec. VI, 18 March 2008, no. 18704 in C.e.d., no. 239678.), the omis-
sion of translations for the documents sent by the requesting State does not preclude the Ital-
ian judicial authority from resorting to the use of an interpreter in order to resolve the mat-
ter of the omitted translations of the documents required for the decision to be taken.
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accordance with the procedures envisaged by Directive 2014/41/EU.
This situation significantly limits the effectiveness of the seizure order,
since the asset could go missing in the time that elapses between its iden-
tification via an instrument of cooperation and investigative coordina-
tion119 and the issuance of a seizure order.

3.1.3. The challenge process and the protection of third parties.

The process of challenging the recognition and enforcement of the
provision is similar to the Italian process regarding real precautionary
measures. Nevertheless, there are those in the case law120 who have noted
that, in view of the text of the art. 9 of the transposing legislative decree,
only the decree recognising and enforcing the freeze and seizure order
can be appealed, and not the subsequent order issued to the preliminary
investigation judge, thus seriously compromising the rights of defence.

All the parties concerned (the suspect or defendant, his/her de-
fender, the person from whom the asset is seized and the person entitled
to its return, including third parties acting in good faith) are entitled to
appeal for the review of the seizure provision, and the resulting orders is-
sued can be subsequently appealed before the Court of Cassation for vi-
olation of the law. The appeal is not of a suspensory nature and, as pre-
viously mentioned, it is not permitted to object to the substantive
grounds upon which the provision is based, which can only be appealed
to the authority of the issuing State.

The notice of the challenge and the date of the relative hearing is
promptly communicated to the judicial authority of the issuing State, so
that it can present its own observations.

Although not expressly envisaged in the implementing law, the sub-
ject from whom the assets are seized must be granted the right to be as-
sisted by a lawyer and an interpreter, with the right to interpretation and
translation in criminal proceedings envisaged by other Euro-Unitary leg-
islation being extended to this context as well121.

119 For an overview of the numerous cooperation tools available, see G. DE AMICIS,
“Organismi europei di cooperazione e coordinamento investigativo - I Parte”, Cass. pen.,
2016, 4586; ID., “Organismi europei di cooperazione e coordinamento investigativo - II
Parte”, Cass. pen., 2017, 804.

120 This is due to a strict application of the principle of legal certainty, hypothesised by
G. DE AMICIS, “I decreti legislativi di attuazione della normativa europea sul reciproco ri-
conoscimento delle decisioni penali”, Cass. pen., suppl. no. 5/2016, 5 et seq.

121 This right was introduced by Directive 2010/64/EU of the European Parliament
and of the Council of 20 October 2010, implemented in Italy by Italian Legislative Decree
no. 32 of 04 March 2014.
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In the event that the Italian State is found liable for damages caused
during the enforcement of a seizure order, the Minister of Justice
promptly requests the reimbursement of the amounts paid out to the
parties as compensation from the issuing State, unless the damage is due
exclusively to the conduct of the Italian State in its capacity as the en-
forcing State.

3.2. The legal framework for the mutual recognition of confiscation orders

In order to achieve mutual recognition of confiscation measures, it
is necessary for a uniform system of guarantees (e.g.: fair and impartial
judge, opposition, effectiveness of appeal) to be ensured in the area of
freedom, justice and security, and from a different standpoint than the
harmonisation of the various confiscation models present within the
Member States’ individual legal systems. In this sense, the aim is to over-
come the model of traditional legal assistance in criminal matters, which
leaves ample room for the refusal to recognise the provision and, even in
the case of its acceptance, allows for broad discretion in choosing the en-
forcement methods.

In other words, a procedural stabilisation must be ensured in order
to obtain an effective model of cooperation, or rather an adequate stan-
dard of protection that does not compromise any of the fundamental
principles guaranteed at the conventional level or resulting from the
Member States’ common constitutional traditions.

It is in this context of harmonisation that Framework Decision
2006/783/JHA was implemented in the Italian legal system (albeit with a
delay of approximately seven years) with Italian Legislative Decree no.
137 of 7 August 2015122.

Mutual recognition concerns the confiscation scenarios harmonised
by Framework Decision 2005/212/JHA and Directive 2014/42/EU Di-
rective (the latter having already been implemented in Italy with Italian
Legislative Decree no. 202 of 29 October 2016), and therefore direct
confiscation, confiscation by equivalent, and extended confiscation.
These confiscation provisions can be taken in relation to a wide range of
seizure measures, given the breadth of the domestic legislation of refer-
ence123: not only within the context of a final ruling (the “final sanction

122 For further information, see B. PIATTOLI, “L’esecuzione nell’U.E. delle decisioni di
confisca, in M. MONTAGNA (eds.), Sequestro e confisca, Turin: Giappichelli, 2017, 573 et seq.;
M. MONTAGNA, “Il d.lgs. 7 agosto 2015, n.137: il principio del mutuo riconoscimento per le
decisioni di confisca”, Proc. pen. giust., 2016, 110 et seq.

123 See art. 1, par. 3, letter d) of Italian Legislative Decree no. 137 of 07 August 2015.
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or measure” referred to under art. 2 § 1 letter c of Framework Decision
2006/783/JHA), but also imposed by the enforcement judge pursuant to
art. 240-bis of the Italian Penal Code (extended confiscation), as well as
within the context of the anti-Mafia prevention procedure (articles 24
and 34 of Italian Legislative Decree No. 159 of 6 September 2011). In
fact, with these latest projections the legislature has anticipated the im-
plementation of the part of Directive 2014/42/EU124 that envisages the
introduction of certain forms of confiscation without conviction, such as
that which can be ordered in cases in which a proceeding cannot be con-
cluded with a conviction criminal law (art. 4 par. 2 of the aforementioned
directive) in the event that the subject is suffering from an illness or has
escaped. With the Regulation 2018/1805/EU of the Parliament and of
the Council of 14 November 2018 on mutual recognition of confiscating
orders125, the European Commission expands these cases of confiscation
without conviction to include cases of immunity, statutory limitation, in-
ability to identify the perpetrator of the crime, or other cases in which
the criminal justice authority can confiscate assets without conviction if it
has decided that such assets constitute the proceeds of a crime; however,
in order to fall within the scope of the regulation, these types of confis-
cation orders must be issued within the context of criminal proceedings,
meaning that all the guarantees applicable to these proceedings must be
respected in the issuing State.

3.2.1. The authorities responsible for proceeding with the enforcement of
the confiscation request

The authority responsible for the receipt of the confiscation order is
the territorially competent Court of Appeals, which can be assigned ei-
ther directly or through the Ministry of Justice, which therefore retains

124 For further information, see A.M. MAUGERI, “La direttiva 2014/42/UE relativa alla
confisca degli strumenti e dei proventi da reato nell’Unione Europea tra garanzie ed effi-
cienza: un ‘work in progress’”, Dir. pen. cont. - Riv. trim., 1/2015, 300 et seq.; A. MARANDOLA,
“Congelamento e confisca dei beni strumentali e dei proventi da reato nell’Unione europea:
la ‘nuova’ direttiva 2014/42/UE”, Arch. pen., 2016, 11 et seq., ID., “Considerazioni minime
sulla Dir. 2014/42/UE relativa al congelamento ed alla confisca dei beni strumentali e dei
proventi da reato fra gli Stati della UE”, Dir. pen. proc., 2016, 125 et seq.

125 For further information, see A.M. MAUGERI, “Il regolamento (UE) 2018/1805 per il
reciproco riconoscimento dei provvedimenti di congelamento e di confisca: una pietra ango-
lare per la cooperazione e l’efficienza”, Dir. pen. cont., 16 January 2019; about the previous
proposal of regulation COM(2016)819 of 21 December 2016 of the Parliament and the
Council see always A.M. MAUGERI, “Prime osservazioni sulla nuova proposta di regolamento
del parlamento europeo e del consiglio relativa al riconoscimento reciproco dei provvedi-
menti di congelamento e confisca”, Dir. pen. cont. - Riv. trim., 2/2017, 231 et seq.
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an optional administrative coordination function. The Court decides
with a formal chamber proceeding (art. 127 of the Italian Penal Code),
and transmits the eventual decision of recognition to the Public Prosecu-
tor’s Office at the Court of Appeals for its enforcement.

While the Court’s territorial jurisdiction is rooted in the place where
the asset is located, if the object of the confiscation is a sum of money,
the place where the natural person or legal entity has assets or income is
considered instead. If this latter place is not known, jurisdiction is deter-
mined by the place of the natural person’s residence or the legal entity’s
registered office.

It should be noted that the national transposition law has estab-
lished specific methods for enforcing confiscations based on the types of
assets to be confiscated:

a) Movable assets and credits entail the methods prescribed by the
Italian code of civil procedure for garnishment from the debtor or third
parties, where applicable;

b) Registered movable or immovable assets entail the registration of
the provision with the competent offices;

c) Corporate assets organised for conducting business activities en-
tail transfer to the possession of the director appointed by the judicial
authority that ordered the confiscation, or, failing that, appointed by the
Court of Appeals itself, with the provision being registered with business
registry in which the company is registered;

d) Company shares and stocks must be annotated in the corporate
books and registered with the business register;

e) Dematerialised financial instruments must be registered in the ap-
propriate account held by the intermediary.

If any difficulties should arise with regard to the material apprehen-
sion of the asset, the enforcement authority shall proceed with the help
of public law enforcement.

With regard to the allocation of the confiscated assets, in addition to
what will be discussed in the following chapter, only 50% of the sum of
€ 10,000 is transferred to the issuing State, while the remaining portion
is held in Italy and is paid into the Single Justice Fund. This law must,
however, be harmonised with art. 14 of the United Nations Convention
against Transnational Organised Crime, signed during the Palermo Con-
ference of 12-15 December 2000, art. 14 of which states that “States Par-
ties shall, to the extent permitted by domestic law and if so requested,
give priority consideration to returning the confiscated proceeds of crime
or property to the requesting State Party so that it can give compensation
to the victims of the crime or return such proceeds of crime or property
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to their legitimate owners”. This problem is nowadays solved by Article
30 of the Regulation 2018/1805/EU of the Parliament and of the Coun-
cil of 14 November 2018 on mutual recognition of confiscating orders
that contains disposal of confiscated property or money obtained after
selling such property, but only since 19 December 2020.

Furthermore, if the confiscation request concerns a specific asset,
the competent domestic authorities and the issuing authorities can
arrange for the confiscation to be carried out in the form of a payment
corresponding to the value of the asset itself. This method reverses the
ordinary procedure followed in the confiscation procedure, which usu-
ally entails direct confiscation by priority, with the confiscation of value
only being used in cases in which the asset has gone missing or can no
longer be located.

Finally, the exemption granting the right not to sell or return the
specific asset to which the confiscation order refers when it constitutes a
cultural asset belonging to the national cultural heritage has been imple-
mented.

3.2.2. Reasons for not recognising or for postponing the enforcement of the
confiscation order

For the series of serious offences indicated in the framework deci-
sion (all of which have been transposed by Italy) double criminality for
confiscation orders following convictions is excluded when they are pun-
ished in the issuing State with a prison sentence of no less than the max-
imum of three years. For other offences, Italy only allows for the recog-
nition and enforcement of confiscation if the circumstances for which
they have been requested constitute a crime within Italy, and the crime in
question allows for confiscation under Italy’s internal legislation.

The Italian legislature has merely decided to re-propose the list of
the category of crimes for which there is no verification of double crimi-
nality, without reformulating the individual scenarios, thereby raising
doubts in terms of compliance with the principle of legality due to lack
of certainty126. With the transposition, the faculty to introduce certain
limitations to the principle of mutual recognition, as envisaged by the

126 As was the case, on the other hand, with the internal provision for the implementa-
tion of Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest
warrant and the surrender procedures between Member States, for which additional can be
found in L. PICOTTI, “Il mandato d’arresto europeo tra principio di legalità e doppia incrim-
inazione”, M. BARGIS, E. SELVAGGI (eds.), Mandato d’arresto europeo. Dall’estradizione alle pro-
cedure di consegna, Turin: Giappichelli, 2005, 41 et seq.
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framework decision, was adopted: in fact, in Italy’s legal system, the op-
tional hypotheses of refusal of recognition have been adopted in the
event that:

– the certificate has not been transmitted, is incomplete, or is clearly
not consistent with the confiscation order. In fact, the certificate must
contain certain elements (issuing authority, offences for which the confis-
cation has been requested, type of confiscation, assets to be subjected to
the measure and their location, indication of the natural person or legal
entity to whom the asset is available), and must be translated into Italian,
be signed by the issuing authority, and certify that the all elements con-
tained therein are accurate. This document must also specify whether the
asset to be subjected to confiscation constitutes an instrument of the
crime, proceeds of the crime (or the relative equivalent), an asset of un-
justified origin, or, finally, an asset acquired by third parties who have
recognised relationships with the convicted party. The refusal to recog-
nise the confiscation order is promptly communicated to the issuing
State. The Court of Appeals may only impose a time limit for the issuing
authority to produce the certificate in the event of refusal;

– there is a clear violation of the ne bis in idem trial prohibition;
– the confiscation order concerns events (beyond the scope of the

cases for which double criminality is not verified) that do not constitute
a crime for the internal legal system, with the exception of events con-
cerning taxes, duties, customs, and foreign exchange;

– the subject against whom the measure is to be enforced has im-
munities recognised by the Italian State that restrict legal action from be-
ing exercised or pursued;

– the transmitted certificate shows that the concerned party never
personally appeared and was not represented by a lawyer at the pro-
ceedings127;

– the rights of the concerned parties, including third parties in good
faith, make it impossible to enforce the confiscation order according to
the law of the Italian State;

– the confiscation order concerns crimes that Italian law considers
to be wholly or partially committed within the territory of the Italian

127 The concerned party’s non-participation in the proceedings that led to the issuance
of the confiscation order, in the absence of a technical defence, is considered an important
factor, provided that his/her absence is not due to a conscious choice. Directive
2009/299/JHA of 26 February 2009 (implemented in Italy by Italian Legislative Decree no.
31 of 15 February 2015), which strengthens the procedural rights of individuals, and pro-
motes the application of the principle of the mutual recognition of the decisions made in the
absence of the person concerned in the process, is applicable in this context.
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State or committed outside the territory of the issuing State, for which
reason articles 7 et seq. of the Italian Penal Code do not apply. This is an
application of the principle of territoriality, already used also in the so-
called European arrest warrant, for which a prevalence of national juris-
diction is recognised;

– the confiscation order concerns an extended confiscation ordered
by an issuing State that, on the condition of reciprocity, does not provide
for the recognition and enforcement of extended confiscation orders is-
sued by the Italian authority.

The cases in which the Court of Appeals can postpone the enforce-
ment of the provision with its own motivated decree, on the other hand,
are the following:

– the order regards a sum of money so great that its confiscation
would result in the amount specified in the provision to be enforced be-
ing exceeded due to simultaneous enforcement in more than one Mem-
ber State;

– an appeal has been filed with the Court of Cassation; in this case,
the postponement can only last until the final ruling;

– enforcement could jeopardise a criminal provision already in
progress; in this case, due to the uncertainty of the framework decision,
which indicated the postponement time using the adjective “reasonable”,
the Italian legislature indicated in six months as the maximum duration
of the postponement;

– the asset in relation to which the provision is to be enforced has
already been subjected to domestic confiscation, even of a preventive na-
ture.

Once the reason for the postponement ceases to exist, the Court of
Appeals promptly adopts the measures necessary for the confiscation or-
der’s enforcement.

The confiscation order is then recognised by the Court of Appeals,
which “promptly” adopts all the measures necessary for its enforcement,
without taking any other formalities. The provision is then sent by the
Court of Appeals to the General Prosecutor’s office, which enforces it
immediately.

3.2.3. The challenge process and the protection of third parties

The sentence issued for recognition can be challenged by appeal
with the Court of Cassation, and the sentence is suspended with the ap-
peal being filed.

Within ten days of receiving legal notice of the provision, this appeal
can be legitimately filed by the general prosecutor with the enforcing
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Court of Appeals, by the person against whom the confiscation order
was issued, by the person from whom the assets were confiscated and
who would be entitled to their return, and their defenders.

Like with seizure orders, in this case it is also only possible to raise
objections on grounds of legitimacy and not on issues of merit, which
can only be raised by challenging the confiscation order of the issuing
State, for which recognition is being sought in Italy.

The Court of Cassation rules within 30 days, allowing the parties to
file written briefs up to 5 days prior to the hearing, which is held within
the context of a chamber proceeding. In the event that the Court of Ap-
peals’ decision is nullified, the referring court rules within 20 days of re-
ceiving the documents, and promptly notifies the competent authority of
the issuing State.

Like with the procedure for enforcing seizure requests, in the event
that the Italian State is found liable for damages caused during the en-
forcement of a confiscation order, the Minister of Justice promptly re-
quests the reimbursement of the amounts paid out to the parties as com-
pensation from the issuing State, unless the damage is due exclusively to
the conduct of the Italian State in its capacity as the enforcing State.

The rights of third parties are guaranteed in the forms and accord-
ing to the methods envisaged by the internal legal system, as described in
the second chapter.

4. Management and disposal aspects.

Article 10 of Directive 42/2014/EU calls upon Member States to
take the necessary measures to ensure the proper administration of
seized assets, and to ensure that they are allocated for public and social
purposes once their confiscation is definitive. The same directive clari-
fies128 that, pending their definitive confiscation, the seized assets must
be managed appropriately in order to ensure that they don’t lose their
value, and that, once definitive confiscation is obtained, they can be used
for crime fighting and prevention projects, and other projects of public
interest and social utility, while at the same time preventing any criminal
attempts to repossess them.

In order to achieve these objectives, Member States are urged to es-
tablish administrative structures specialised in the administration and
management of seized and confiscated assets, as well as to adopt appro-

128 In this regard see whereas 32 and 24 of Directive 42/2014/EU.
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priate procedural mechanisms, the details of which are left to the discre-
tion of the Member States themselves.

But article 10 of the Directive was not incorporated into the Italian
law of transposition, as the domestic law already provided for similar in-
stitutions, which, having been adopted in 1996 within the limited context
of preventive administrative patrimonial confiscations to be used against
people dangerous to society, was also eventually extended to cover crim-
inal confiscations. In fact, it is precisely within the context of Anti-Mafia
Policy that, over time, a patrimonial type of crime fighting arose, in
which the management and allocation of confiscated assets plays on a
central role129.

4.1. The custody and dynamic management of assets subject to preventive
seizure

The length of criminal trials and proceedings amplifies the problems
inherent to the management of seized assets, because in the time that
elapses between the preventive seizure of the asset, its confiscation, and
its allocation and final delivery to an asset manager in order to initiate a
re-use project, the asset can become depleted to the point of rendering
any use unprofitable and any attempt at social re-purposing useless.

The detention and management methods naturally differ based on
the nature of the assets subject to preventive seizure, which can be di-
vided into the following categories130: movable assets and credits; dema-
terialised financial instruments; registered real estate or movable prop-
erty; corporate assets organised for operating a business; corporate
stocks and shares.

In fact, certain assets are of a static nature, since, pending the defin-
itive sentence ordering their confiscation, they can be passively guarded
by merely carrying out sporadic activities simply aimed at preventing
their dispersion or deterioration. Other assets, on the other hand, such as
businesses or certain real estate properties, have a dynamic nature that
demands active administration, or rather the performance of complex

129 See the Garofoli commission’s report for the drafting of proposals on crime fight-
ing, even of a patrimonial nature, established by the President of the Council of Ministers by
decree on 7 June 2013, titled “Per una moderna politica antimafia. Analisi del fenomeno e
proposte di intervento e di riforma”, Dir. pen. cont., 20 February 2014.

130 The assets in relation to which a preventive seizure can be enforced are listed under
art. 104 of Italian Legislative Decree no. 271 of 28 July 1989 that contains the enforcement
provisions of the Italian code of criminal procedure. For further information, see T. BENE,
“L’esecuzione del sequestro preventivo e l’amministrazione dei beni sequestrati”, M. MON-
TAGNA (eds.), Sequestro e confisca, Turin: Giappichellli, 2017, 259 et seq.
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management activities aimed at preserving and, if possible, increasing
their value131.

4.1.1. The Single Justice Fund

A considerable portion of assets seized and allocated for confisca-
tion consists of cash or cash equivalents (checks, bank account deposits).
This can be the fruit of that which has already been found in relation to
the suspect within the context of a search, or else derived from the sale
of seized assets that cannot be detained without danger of deterioration
or without significant expenditure132, as well as assets that can be easily
sold without their value deteriorating (e.g. gold or financial securities)
during the preliminary investigation phase and that do not pose any crit-
ical detention issues, do not deteriorate over time, and can simply be
kept pending the final assumption of the assets’ ownership by the State,
in the case of definitive confiscation, or else their return to their rightful
holder in the event of the precautionary measure’s forfeiture.

It is nevertheless evident that such passive detention is, in fact,
wasteful, as it precludes an increase in the value of the seized money. For
this reason, in 2008 the Single Justice Fund133 was established, which es-
sentially consists of a current account managed by Equitalia Giustizia
Spa (a 100% public company) into which the cash and cash equivalents
seized in each individual criminal, administrative, or civil proceeding
(e.g. the assets acquired in corporate bankruptcies awaiting distribution)
flows. The amounts are deposited into this account in a non-interest
bearing capacity for their original owners, but are subsequently managed
dynamically by making prudent investments in low-risk financial instru-
ments; the profits thus obtained are retained by the State in order to in-
crease the funding for the improvement of the justice system and public
security.

131 See M. TORIELLO, “L’amministrazione dell’azienda sottoposta a sequestro preven-
tivo, tra prassi applicative e prospettive di riforma”, Cass. pen., 2017, 3416.

132 This right is granted to the magistrate carrying the procedure forward by art. 260 of
the Italian Code of Criminal Procedure, and is specifically regulated by art. 151 par. 3 of Ital-
ian Presidential Decree no. 115 of 30 May 2002, the consolidated text of the legislative and
regulatory provisions on judiciary expenses, as well as by art. 40 par. 5-ter and quater of the
Anti-Mafia Code.

133 Established by art. 2 of Italian Decree Law no. 143 of 16 September 2008, con-
verted with amendments into Law No. 181 of 13 November 2008; amounts subject to ad-
ministrative or civil confiscation are also deposited into this fund. The payment obligation is
imposed by art. 61 par. 23 of Italian Decree Law no. 112/2008, converted into Law no. 133
of 06 August 2008.
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4.1.2. The actors of the administration

In the past, the methods for preserving assets subject to both evi-
dentiary and preventive seizure were defined by a single regulatory frame-
work. The seized assets were therefore concentrated within dedicated ev-
idence offices established at the courts or the law enforcement agencies,
sent to “public depositories” (e.g. specifically entrusted with custody of
motor vehicles), or, as a final option, entrusted to judicial custody.

However, with the introduction of confiscations “by disproportion”
and “by equivalent”, the state began to seize assets of considerable com-
plexity, which not only needed to be guarded, but also needed to be dy-
namically managed: this resulted in the need to establish specific figures
responsible for their management.

4.1.2.1. The judicial custodian
As previously mentioned, the custody of seized assets that do not

need to be actively managed is generally entrusted to the records office
of the judicial authority that ordered the provision. Whenever this is not
possible (e.g. due to the voluminous nature of the assets themselves or
their immovability), the judicial authority may entrust their custody to a
different subject, known as the judicial custodian, who is tasked with
particular duties, such as the obligation to preserve the assets and to pre-
sent them whenever requested by the judicial authority.

The judicial custodian may also be the owner of the asset itself, who
may even be granted the right to use the seized asset, provided that this
does not result in its economic deterioration and that the provision does
not consist of a so-called impeditive seizure. In this manner, the applica-
tion of the precautionary measure is not very invasive, as the various
needs of the preventive seizure are met, as are those of the subject upon
whom the non-definitive precautionary measure is imposed.

4.1.2.2. The National Agency for the management and administration of
assets seized and confiscated during the seizure phase

In order to resolve the critical issues relating to the management of
confiscated assets, various administrative solutions have been proposed
and subsequently modified over time. The evolutionary stages of this
pathway date back to 1999, with the establishment of a permanent ob-
servatory134 on the management of these assets, which, that same year,
was immediately transformed into the office of the Special Commis-

134 By Decree of the Minister of Finance on 3 February 1999.
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sioner135, tasked with ensuring operational coordination and monitoring.
The figure of the Special Commissioner was abolished in 2003, and the
relative duties were entrusted to the State Property Agency136 until 2007,
at which time the figure of the Commissioner was reinstated137 with
much more extensive powers relating to both the seizure and confisca-
tion phases. This evolution culminated with the establishment of the Na-
tional Agency for the management and administration of seized and con-
fiscated assets (henceforth the ANBSC) in 2010138, to which new respon-
sibilities have been subsequently attributed139 with regard to the
management of the assets during the various phases of the removal and
definitive acquisition procedures, the provision of advice and assistance
to the court and the delegated judge, and the direct administration and
custody of the assets themselves. The Agency has legal personality under
public law, as well as organisational and accounting autonomy, and is
subject to the supervision of the Ministry of the Interior and the control
of the Court of Auditors140.

The Agency, which was initially created to manage the assets confis-
cated within the context of the patrimonial prevention measures, is now
capable of assisting the judicial authority with the administration and
custody of the assets seized in relation to a wide range of crimes, up un-
til the time of the confiscation order issued by the Court of Appeals141.

135 With Italian Presidential Decree no. 510 of 28 July 1999, published in Off. Gaz. of
1 September 1999.

136 The Agency is an autonomous department of the Ministry of Finance tasked with
the management of State buildings. The function of managing confiscated assets was attrib-
uted by Ministerial Decree on 23 December 2003.

137 With Italian Presidential Decree 06 November 2007.
138 This Agency is named “Agenzia Nazionale per l’amministrazione e la destinazione

dei beni sequestrati e confiscati alla criminalità organizzata”. The Agency was established
with Italian Decree Law no. 4 of 4 February 2010, converted into Law no. 50 of 31 March
2010; its functionality is currently regulated by articles 110 et seq. of Italian Legislative
Decree no. 159 of 6 September 2011, the code of the Anti-Mafia laws prevention measures.
For more information on the legal nature of this body, see M. MAZZAMUTO, “Gestione e des-
tinazione dei beni sequestrati e confiscati tra giurisdizione ed amministrazione”, Giur. it.,
2013, 2, 477 et seq.

139 The legislative interventions aimed at resolving the critical issues that emerged in
the operational practices are contained in Italian Legislative Decree no. 218 of 15 November
2012, Law no. 228 of 24 December 2012, Law no. 208 of 28 December 2015, Law no. 161 of
17 October 2017.

140 The latest audit conducted by the Court of Auditors’ central control section on the
management of State administrations dates back to resolution no. 5/2016/G of 23 June 2016,
titled “The administration of assets seized and confiscated from organised crime and the
activities of the national agency (ANBSC)”.

141 This regards the particular situation of extended confiscation adopted pursuant to
art. 240-bis of the Italian Penal Code, as well as those indicated under art. 51 par. 3-bis of the
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This reveals the two-fold nature of the Agency (administrative on the one
hand, and as a jurisdictional auxiliary on the other), whose distinction,
which is essential for defining the nature of the actions taken in one form
or the other, is not always easy to define142.

During the seizure phase, the Agency can ask the Court to revoke or
amend the administrative provisions adopted by the delegated judge
whenever it believes that they could compromise the allocation or as-
signment of the asset, and can recommend that the Court adopt all the
measures necessary to ensure the best use of the asset, in consideration of
its allocation or assignment.

It also plays a significant role with regard to the judicial administra-
tor, as it “promotes agreements with the judicial authority in order to en-
sure (through transparency criteria) the rotation of positions, the coinci-
dence of the professional profiles and the seized assets, and the publica-
tion of the compensations”, “it assists the judicial administrator”, it
receives the “periodic report on the administration”, and can recom-
mend that the Court revoke the judicial administrator’s position “in the
event of serious irregularities or inability”.

4.1.2.3. The judicial administrator
In the event that the preventive seizure concerns companies, busi-

nesses, or assets for which proper administration must be ensured, the
judicial authority appoints a judicial administrator from among the indi-
viduals enrolled in a special register made up of professionals with spe-
cific managerial and management skills143. This figure was first intro-
duced to the Italian legal system for the administration of assets confis-
cated within the context of anti-Mafia prevention measures, and has also

Italian Code of Criminal Procedure pertaining to the anti-Mafia and counter-terrorism
district prosecutors offices.

142 On this topic, see M. MAZZAMUTO, “L’Agenzia nazionale per l’amministrazione e la
gestione dei beni sequestrati e confiscati alla criminalità organizzata”, Dir. pen. cont., 11 De-
cember 2015, 4 et seq. The Agency’s dual (administrative and jurisdictional) nature can also
be inferred by the composition of its bodies: the director is appointed from among the pre-
fects, while the board of directors also includes two magistrates, one appointed by the minis-
ter of justice and one by the national anti-Mafia prosecutor, as well as two experts on com-
pany and property management.

143 The most suitable professional figures are typically chartered accountants and ac-
counting experts. Over time, the relative trade association (the National Council of Chartered
Accountants and Accounting Experts) has drafted a series of extremely useful documents,
including the following: “Linee guida in materia di amministrazione giudiziaria dei beni
sequestrati e confiscati”, October 2015; “La riforma del d.lgs. n. 159/2011. Antimafia, cor-
ruzione e nuovi mezzi di contrasto”, 5 December 2017; “La riforma del codice antimafia: le
problematiche applicative e il ruolo del professionista post riforma”, March 2018.
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been used within context of ordinary confiscations since 2009144. This
professional figure, and his/her assistants, are remunerated according to
specific rate tables145 that take into account the complexity of the seized
assets and the activity to be carried out; if the resources of the proceed-
ings aren’t sufficient to cover these fees, the necessary amounts are ad-
vanced by the State, without the right to recovery.

The provisions of the anti-Mafia code are also applied to cases of
seizure for the purpose of extended confiscation146, as well as those is-
sued within the context of proceedings for crimes pertaining to the anti-
Mafia and counter-terrorism district prosecutor. The judicial administra-
tor (who can even make use of additional assistants for the management
of particularly complex technical aspects) automatically takes over the
management of the company for the person affected by the seizure, as
he/she is capable of performing all the ordinary administrative duties
necessary for its management, while acts of extraordinary administra-
tion147 require specific authorisation on the part of the judicial authority;
whatever the case, the judicial administrator in charge of the company’s
entire complex of assets does not become the company’s legal represen-
tative148.

According to the criminal provisions, the transfer of possession to
the judicial administrator (which, if necessary, can be carried out by the
judicial police) allows the latter to exercise the necessary managerial
powers, while at the same time highlighting the fact that the previous ad-
ministrator has not lost his/her position, but is only deprived of the com-
pany to be administered as a result of the seizure. The corporate bodies

144 Art. 2, par. 9, letter b) of Law no. 94 of 15 July 2009 introduced art. 194-bis to the
implementing, coordinating, and transitional rules of the Italian Code of Criminal Procedure.
The article is titled “amministrazione dei beni sottoposti a sequestro preventivo e a sequestro
e confisca in casi particolari. Tutela dei terzi nel giudizio”and has recently been amended by
Law no. 161 of 17 October 2017, and by Italian Legislative Decree no. 21 of 01 March 2018.

145 Regulated with Italian Presidential Decree no. 177 of 07 October 2015.
146 The extended confiscation referred to under art. 5 of Directive 42/2014/EU is or-

dered in cases where the assets belonging to subjects convicted of certain serious crimes are
found to be disproportionate to their declared income. This form of confiscation is regulated
by art. 240-bis of the Italian Penal Code, which contains the mandatory list of offences for
whose conviction entails confiscation.

147 By way of example, extraordinary administration consists of standing trial, taking
out mortgages, conducting transactions, stipulating arbitration agreements, taking out
sureties, granting mortgages, and selling property.

148 See F. FIMMANÒ, R. RANUCCI, “Sequestro penale dell’azienda e rappresentanza legale
della società: la convivenza ‘di fatto’ di amministratori giudiziari delle ‘res’ e amministratori
volontari delle persone giuridiche”, Diritto penale dell’impresa, 21 October 2015, 1 et seq.;
ID., “Sequestro penale d’azienda, spossessamento cautelare e rappresentanza legale della
società”, Riv. not., 2015, 632.
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therefore remain intact, even when all of the company’s shareholdings
are seized, and the director against whom the shareholdings seizure pro-
vision was ordered likewise remains in charge, although his/her functions
of managing the corporate assets are basically suspended.

While on the one hand the administrator phase allows for a signifi-
cant detachment of the company from the criminal context in which it
arose (as well as other “problematic” assets, such as certain properties, as
previously mentioned), on the other hand it can have a devastating im-
pact upon the fate of the company itself.

This phenomenon is known as the “legalisation” crisis of a criminal
enterprise, and consists of the emergence of significant costs that the ju-
dicial administrator must deal with, and which were previously hidden,
insomuch as they were unlawfully repressed. The most considerable
costs are naturally those resulting from the legitimisation of employees
hired “under the table”, the payment of back taxes, and the adaptation
of the work environments to meet the health standards; it is sometimes
even necessary to submit new requests for the licenses and authorisations
needed to perform activities previously carried out illegally, or else to
perform repair work upon buildings constructed without the necessary
permits. In order to reduce the expenses in this respect, and simultane-
ously provide adequate protection, the State Prosecutor can assume the
representation and defence of the judicial administrator for any disputes
that may arise regarding the reports relating to the seized assets.

The hidden costs of the legalisation process are compounded by ad-
ditional costs resulting from the start of the seizure procedure itself. Just
think of the obvious damage caused to the company’s reputation follow-
ing the criminal judiciary intervention, which in turn can lead to further
problems, such as the discontinuity of bank credit and investment sup-
port. Even if the State has allocated a special fund to financially sustain a
portion of the legalisation costs in order to mitigate this specific prob-
lem, more than 90% of the companies seized still end up going bank-
rupt149, while for the remaining companies it is necessary to decide
whether it makes sense to continue their business activities, or to instead
opt for liquidation, which in many cases is rendered necessary, such as
when the confiscated company’s equity has been completely eroded.

The costs necessary or useful for the preservation and administra-
tion of the assets are sustained by the judicial administrator by with-
drawing amounts collected for any reason, or rather amounts seized, con-
fiscated, or otherwise available for the purposes of the proceedings.

149 According to an estimate by the National Institute of Judicial Administrators.
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The other administrative procedures devised by the Italian legal sys-
tem are also worth summarising in this section.

As previously mentioned, the business activities should be contin-
ued by companies in which the distortions resulting from criminal infil-
tration have an impact upon production structures capable of generating
illegal income. Therefore, within six months of his/her assignment, the
judicial administrator must submit a detailed report on the actual make
up of the corporate assets subject to precautionary seizure, and a detailed
analysis regarding any concrete possibilities for the continuation or re-
covery of the business activities; based on this assessment, the delegated
judge approves the programme with a motivated decree; if the judge-
ment is negative, the company’s liquidation is ordered.

In fact, the appointment of a judicial administrator may not be
enough to disconnect the company from the criminal economic fabric if
the relics of the previous management that bind it to the obligations as-
sumed in the past continue to persist. The contracts in progress are sus-
pended in order to definitively sever ties with the past, with the adminis-
trator’s decision of whether to continue with or terminate the supply
contract being postponed to a later stage: there is nevertheless the possi-
bility of allowing the provisional execution of the previous relationships,
if authorised by the delegated judge, in the event that the company
would suffer serious damage as a result of the contract’s suspension.

In order to support the continuation of the seized companies’ busi-
ness activities, qualified technical support is provided, which, under the
coordination of the Prefectures (territorial government offices), entails
the establishment of a “permanent provincial round table” made up of
various representatives of the institutions, for the purpose of assisting the
judicial administrator. And that’s not all: since the seized companies of-
ten operate in highly specialised economic sectors, the delegated judge
and the ANBSC have been given the possibility of obtaining free techni-
cal support from business owners operating in the same sector as the
seized company itself.

Since confiscation entails the acquisition of assets “free of charges
and burdens” by the State, civil enforcement actions are suspended, and
creditors are able to assert their rights within the limits and according to
the methods established by the laws of the anti-Mafia code, by petition-
ing the judge who ordered the preventive measures, and the assets sub-
ject to enforcement are taken over by the judicial administrator.

With regard to assets allocated abroad whose seizure or confiscation
has been ordered by an Italian court, the assets are seized and managed
by letters rogatory, but they are not managed by the Italian judicial ad-
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ministrator because their transfer of possession does not take place. Af-
ter receiving the provisions from the foreign judicial authority and the
enforcement documents from the collateral police, the judicial adminis-
trator is kept up-to-date on both the judicial developments of the pro-
ceedings abroad (by consulting the enforcement file) and all the elements
that, in the absence of an appraisal (if not ordered), will allow for the
value of the assets to be promptly estimated.

4.2. Management and allocation of confiscated assets

The aim of these forms of confiscation is to definitively eliminate the
assets of unlawful origin from their economic circuit of origin, and to in-
sert them within another circuit devoid of criminal influence150. But in
addition to this, a “symbolic” function of their allocation, consisting of a
virtuous use of the assets themselves, has emerged over time. In addition
to preventing the risk of the assets being “recaptured” by criminals, there
is also the possibility of funding civil organisations dedicated to combat-
ing serious forms of crime, or otherwise maintaining the employment sta-
tus of the seized companies’ employees. In fact, the return of the illegally
acquired economic resources to the local communities that have borne
the highest cost of the criminal activity is fundamental for counteracting
the activity itself, as it aims to weaken the social roots of these organisa-
tions and to promote broader and more widespread public approval of
the State’s repressive intervention to restore lawfulness.

The management and allocation of the assets themselves thus be-
come the crime fighting tools, and represent a continuation of the juris-
diction’s specific prevention goals. In fact, the asset’s use for social pur-
poses of greater symbolic value prevents the risk of further criminal in-
filtration.

4.2.1. The social allocation of confiscated assets

The use of confiscated assets for social purposes is an essential tool
for asserting the legality and solidarity of a constitutional State over the
abuse and injustice of crime. The Italian legislature was aware of this as
far back as 1996151, when it introduced specific guidelines for the man-
agement of confiscated assets, with their allocation being bound to spe-
cific uses of highly symbolic value.

150 See Constitutional Court, 30.9.1996 - 8.10.1996, no. 335, in Off. Gaz. no. 42 of 16
October 1996.

151 With Law no. 109 of 07 March 1996.
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However, the original text of article 10 of Directive 42/2014/EU did
not include any obligation for the social allocation of assets definitively
acquired by the State. The proposal to modify the original text with cer-
tain amendments that explicitly provided for the “possibility of using the
confiscated assets for social purposes” (a possibility that, first and fore-
most, should be safeguarded through the far-sighted and prudent man-
agement of the seized assets themselves) was made by the European Par-
liament’s Committee on Civil Liberties, Justice and Home Affairs152; in
fact, the justification for this amendment emphasises the opportunity for
the Member States to better define “the management of the assets, even
after the confiscation order, through their use for social purposes”.

4.2.2. The National Agency for the management and administration of
assets seized and confiscated during the confiscation phase

After their definitive confiscation, the assets’ ownership is trans-
ferred to the State, free of any charges or burdens, without prejudice to
the protection of the rights of third parties, which will be illustrated be-
low. The definitive confiscation order is communicated by the records
office of the judicial office that issued the order to the ANBSC, which in
turn initiates the allocation procedure, which must be completed within
ninety days, with the possibility of being extended for another ninety
days. Despite this, there are typically considerable delays in the commu-
nication of the measure to the ANBSC: the Court of Auditors found
that, given a sample of more than a thousand judicial procedures, the av-
erage delay is approximately 470 days.

The Agency pays the previously mentioned Single Justice Fund the
sums of confiscated money that don’t need to be used for the manage-
ment of other confiscated assets, or that don’t need to be used to com-
pensate the victims of Mafia-type offences; the proceeds resulting from
the sale of confiscated movable assets (even registered), even through
private negotiations, including securities and corporate shareholdings,
net of the proceeds from the sale of assets aimed at compensating the
victims of Mafia-type offences; the sums resulting from the recovery of
personal credits; the proceeds resulting from the dynamic management
of corporate assets by the judicial administrator.

152 For an overview of the amendments made by the Committee to the text of the pro-
posal of the 42/2014/EU Directive, see A.M. MAUGERI, “L’actio in rem assurge a modello di
“confisca europea” nel rispetto delle garanzie CEDU?”, Dir. pen. cont. - Riv. trim., 3/2013,
252 et seq.
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If the recovery procedure is unprofitable, or rather the debtor is
found to be insolvent after verifying the his/her creditworthiness, even
through the police, the credit is cancelled with a provision issued by the
Agency’s director.

4.2.3. Criteria for the distribution of confiscated assets to beneficiaries

The guidelines for the allocation of assets subject to definitive con-
fiscation are somewhat confusing, as they vary depending on the types of
assets and the beneficiaries153. These guidelines, which cover a wide
range of cases, must therefore be simplified by taking the macro-cate-
gories of confiscated assets into consideration.

One first set of provisions is specifically dedicated to sums of
money: these are allocated, on a priority basis, first to the ANBSC itself,
in order to sustain the management costs, and then to compensate the
victims of the crime. The remaining sums are paid into the Single Justice
Fund, where they are then distributed among ministries mentioned
above.

The allocation of immovable assets is more complex, because their
sale is rendered indispensable due to the inability to allocate them for
useful purposes, and only serves to compensate the victims of mafia-type
crimes. In fact, priority is given to maintaining State ownership of build-
ings for general purposes, which primarily consist of justice, public or-
der, or civil protection purposes, and, as a secondary option, for the in-
stitutional activities of other government administrations (universities,
cultural institutions, tax agencies). However, immovable assets can also
be allocated to the ANBSC for economic purposes, while their proceeds
are reallocated for the upgrading of the same Agency. A third type of al-
location entails the transfer of the immovable assets to the local authori-
ties for institutional purposes (with priority being given to the Munici-
pality where the property is located). In this case the Agency regulates
the ways in which the asset is utilised, and may even revoke the transfer
if these requirements are not observed.

Finally, corporate assets are subject to three types of allocation:
rental, sale or liquidation. They can be rented for consideration to pub-
lic or private businesses or companies, or else free of charge to co-oper-
atives consisting of the confiscated company’s employees. In order to
prevent the company from once again falling under the influence of the
criminal context from which it was removed, its entrustment is expressly

153 On this point, see M. MAZZAMUTO, “L’Agenzia nazionale per l’amministrazione e la
gestione dei beni sequestrati e confiscati alla criminalità organizzata”, cit., 20 et seq.
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forbidden if the cooperative’s members include a relative, spouse, cohab-
iting partner, or any other person with close ties to subject of the confis-
cation order. A sale is only carried out if it is believed that the proceeds
will be more useful for the public good, or because it will help compen-
sate the victims of the crime. The liquidation option is selected, on the
other hand, if the company’s facilities are clearly lacking in unity and
functionality.

4.2.4. Special hypotheses regarding the assignment of confiscated assets to
police forces

Certain assets can be specifically allocated to improve the preven-
tion and suppression of certain categories of crime. The rationale under-
lying this decision is to provide police forces with the same tools (mainly
vehicles, boats, and electronic equipment) used by criminals to commit
crimes, thus reducing the technological gaps that are not always able to
be quickly overcome by purchasing these assets on the free market
through ordinary administrative procurement procedures.

The Italian legal system currently includes four cases of special allo-
cation: in cases of smuggling, the administrative confiscation of the reg-
istered movable assets (vehicles, boats, aircraft) equipped with hidden
double-floors is permitted (art. 301-bis of Italian Presidential Decree no.
43 of 23 January 1973); in drug-related cases, for the assets seized or con-
fiscated as a result of anti-drug operations (art. 100 of Italian Presidential
Decree no. 309 of 9 October 1990); within the context of the road traf-
fic regulations, the registered movable assets seized or confiscated from
subjects caught driving under the influence of drugs or alcohol (art. 214-
ter of Italian Legislative Decree no. 285 of 30 April 1992); with regard to
the legislation on foreign subjects, the confiscation of the registered mov-
able assets seized during the course of police operations aimed at pre-
venting and suppressing illegal immigration has recently been introduced
(art. 12 par. 8 of Italian Legislative Decree no. 286 of 25 July 1998).

These vehicles are placed in judicial custody with the law enforce-
ment bodies that request them or, in certain circumstances, with other
government bodies for purposes of justice, civil protection, or environ-
mental protection, as early as the seizure phase. Once their definitive
confiscation has been ordered, they are definitively assigned to the body
that used them temporarily during the seizure phase, but only if ex-
pressly requested: if this is not the case (because they have deteriorated
with use, for example), the vehicles are destroyed.

With specific regard to the assets seized in violation of contraband
and immigration laws, the burden of proof is reversed because the vehi-
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cle’s owner must prove that he/she could not have foreseen the illegal use
of the vehicle, even occasionally, and did not fail to exercise proper su-
pervision. In other cases, the system of protecting third parties in good
faith requires that they be summoned by the judicial authority in order to
make their cases and to request any elements useful for the purposes of
restitution.

4.3. The protection of third parties.

The administration of the seized asset requires the resolution of any
issues relating to credit claims asserted by third parties with real or per-
sonal usage rights, as well as real guarantee rights in relation to the seized
assets. Likewise, the final allocation of the seized assets requires the res-
olution of any issues through which the third party tends to reduce the
value of the asset itself.

The innovative system of third party protection contained within the
anti-Mafia code for preventive confiscations has also recently been ex-
panded154 to include extended confiscation pursuant to art. 240-bis of the
Italian Penal Code, and confiscations ordered in relation to serious crimes
pertaining to the anti-Mafia district prosecutors’ offices. The other confis-
cation models remain outside the scope of this protection system.

Whatever the case, to this day, only third-party creditors in good
faith receive full protection, as this category exclusively consists of those
who are able to prove the certainty of the credits claimed and the under-
lying relationship’s unrelatedness to the illegal activities conducted by the
accused.

The anti-Mafia code (which, as previously noted, applies in this
case) has granted a specific protection to third parties, with the handling
of the verification procedures being entrusted to the judge ordering the

154 Italian Legislative Decree no. 21 of 6 April 2018 inserted paragraph 1-quater into
art. 104-bis of the implementing, coordinating and transitional provisions of the Italian Code
of Criminal Procedure, which allow for the comprehensive application of title IV of the anti-
Mafia code, titled tutela dei terzi ed i rapporti con le procedure concorsuali (“protection of
third parties and relations with insolvency proceedings”), even in cases of preventive seizure
and extended confiscation. This resulted in a jurisprudential contrast, which, over time, al-
tered the application of these forms of protection formerly guaranteed to third parties af-
fected by anti-Mafia preventive confiscations. The extension of the protection to cover third
parties holding real guarantee rights, on the other hand, was introduced by art. 5 par. 7 of
Law no. 161 of 17 October 2017, in art. 23 of the anti-Mafia code, and therefore, given the
aforementioned reference, it also applies to preventive seizures and criminal confiscations.
For a complete overview of this topic, see F. MENDITTO, Le confische di prevenzione e penali -
La tutela dei terzi, Milan: Giuffrè, 2015.
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preventive measures. The legislative mechanism developed consisted of
an almost complete transposition of the framework contained in the
bankruptcy law155 for the relationships in progress at the time of bank-
ruptcy, and for the makeup of the liabilities.

Prior to the start of the credit verification sub-proceeding, the judi-
cial administrator must prepare the list of credits. This list accompanies
the first report submitted to the judge (attached to the first report pre-
sented to the judge by the judicial administration – that referred to above
evaluating whether it makes sense to continue the business activities), or
one of the subsequent periodic reports, and consists of two sub-groups
of lists, namely:

a) The list containing the names of creditors, with an indication of
the credits and their relative due dates;

b) The list containing the names of those claiming real guarantee or
usage rights, or personal usage rights, to the assets, with the indication of
the assets concerned and bases for the rights claimed.

The list of credits must show the sources of the obligation, includ-
ing any balance sheet items deemed to be false, and the positions of the
creditors not indicated in the accounting records, but whose claims are
justified in the correspondence.

The admission of third parties is granted following the verification
of certain specific requirements, which have been well clarified jurispru-
dentially by the Constitutional Court156: the requirement of the non-in-
strumentality of the credit, unless the creditor is able to demonstrate
his/her unawareness of such a link (credits resulting from services linked
to the illegal activity or the reuse of its proceeds are therefore excluded);
the requirement of the “non-abstractness” of the credit and its certain
anteriority with respect to the seizure (in order to prevent the accused
from being able to evade the effects of the confiscation by establishing
prior creditorial positions of convenience or simulating their existence
retrospectively); the requirement of unsuccessful prior payment for the
other assets belonging to the accused (in order to prevent the person
subjected to the proceeding from benefiting from the proceeds of the il-
legal activities in order to “liberate” his/her remaining personal assets
from the assets subject to seizure or confiscation).

155 See C. FORTE, “Il codice delle leggi antimafia e la crisi dell’impresa sottoposta a mis-
ure di prevenzione patrimoniali: analisi della nuova disciplina dei rapporti tra gli strumenti di
intervento ablativo statuale e le procedure concorsuali”, Diritto penale dell’impresa, 10 Feb-
ruary 2013.

156 See Constitutional Court, 11.2.2015 - 28.5.2015, no. 94, in Off. Gaz. no. 22 of 03
June 2015.
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As previously noted, the State acquires an asset no longer as a de-
rivative, but free of any charges and burdens, despite being registered or
transcribed prior the preventive measure itself. Third parties of good
faith, holding real usage or guarantee rights, can be granted a form of
compensatory protection, with the relative request being made through a
special judicial/administrative procedure, which entails the intervention
of the criminal enforcement judge for the recognition of the claim, and
the ANBSC for liquidation. While these categories of third parties can
find protection within the context of the proceedings in question, the as-
set guarantee, notwithstanding art. 2740 of the Italian Civil Code, is met
by the State within the limit of 60% of the value of the seized or confis-
cated assets, as indicated on the estimate prepared by the administrator,
or resulting from any lower amount obtained from the sale of the assets
themselves. As a consequence of this provision, the State applies a sort of
“sanction” to each creditor exclusively for having done business with a
convicted person, even in good faith, effectively reducing the amount
owed for the credit by 40%.

4.4. The management and administration of assets located abroad

The allocation of illicit assets abroad continues to pose problems,
and only a small number of these are able to be resolved by the current
regulatory framework, especially with regard to the administration and
management of companies, which often have considerable economic
value.

During the preventive seizure phase, in consideration of possible
confiscation at a later time, article 10 of Directive 42/2014/EU requires
Member States to guarantee the adequate management of the assets sub-
ject to seizure.

During the phase of the mutual recognition of confiscation orders,
the procedure for the allocation of confiscated assets abroad is regulated
by art. 16 of Council Framework Decision 2006/783/JHA of 6 October
2006, which requires any sums of money directly recovered or resulting
from the sale of the confiscated items and certain movable assets to be
transferred to Italy. If the asset cannot be sold or transferred, it is allo-
cated in a different manner, in accordance with the national legislation of
the Country in which it is located. Only assets whose management does
not pose any critical issues (such as money and movable assets) can be
transferred to Italy from abroad, after having been identified, in accor-
dance with the rules defined by the framework decision; this regulation,
however, doesn’t provide a framework for the so-called dynamic man-
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agement of seized assets awaiting confiscation, which can therefore en-
counter considerable implementation limits in countries that don’t have
administrative tools like those previously described.

This might justify the fact that fewer foreign companies are present
among the total number of companies with confiscated assets157.

4.5. Statistics

The statistical reports concerning the seizures and confiscations
conducted are complicated by the confusing nature of the legislation and
the sectoral nature of the communication obligations. Although the im-
portance of statistical data for monitoring the suppression of economic
crime and the steering of the administrative policy choices for the man-
agement of confiscated assets is well recognised, there is only partial data
available in this sector.

This is due to various critical issues such as, for example, the lack of
uniform IT platforms for collecting and processing data; the sectoral na-
ture of the communication obligations; and the large number of actors
involved.

Consistent analytical monitoring only exists in relation to assets
seized within the context of prevention procedures, and assets subject to
preventive seizure for the purpose of extended confiscation pursuant to
art. 240-bis of the Italian Penal Code, as well as the more serious crimes
pertaining to the anti-Mafia and counter-terrorism district prosecutors’
offices: those subject to seizure and confiscation within the context ordi-
nary criminal proceedings therefore aren’t included.

Due to the technical limitations of the IT systems available to the
Ministry of Justice and the ANBSC, the automation dynamics of the in-
formation flows already required by law have not yet been fully imple-
mented158. Consequently, the data contained within the national statisti-
cal reporting is unfortunately neither complete nor reliable. It is however
useful to report these official data, which, despite being partial, never-
theless allow an order of magnitude to be attributed to the established
procedures or those in the process of being implemented.

157 Only 11 out of the 822 definitively confiscated assets, and only 52 out of the 1095
under management, are located abroad (source, Court of Auditors, resolution of 23 June
2016, cit.).

158 Monitoring initially imposed by art. 3 of Law no. 109 of 7 March 1996 and imple-
mented with the regulation contained in Ministry of Justice decree no. 73 of 24 February
1997. The data collection framework is now contained within articles 49 and 110 of the anti-
Mafia code, whose implementing regulation was implemented with Italian Presidential
Decree no. 233 of 15 January 2011.
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The last semi-annual report presented to Parliament by the Ministry
of Justice159 showed that, as of 31.12.2017, the number of assets subject
to non-definitive confiscation amounted to 36,196, the number of assets
subject to definitive confiscation amounted to 27,529, and the number of
final allocation decrees issued by the ANBSC amounted to 7,080. In ad-
dition to these assets, the ANBS’s central database also keeps track of as-
sets seized for possible confiscation, but later returned to those entitled
due to cancellation or revocation, which amounted to a total of 177,906
assets160.

The total number of assets seized and confiscated abroad consti-
tutes a residual portion of the total number of seizures and confiscations
conducted as a whole.

Finally, the data communicated by the ANBSC to the Ministry of
Justice161 show that there are 42 assets subject to seizure or confiscation

159 Published on the Ministry of Justice’s website, www.giustizia.it.
160 See, in particular, table no. 7 attached to the semi-annual report, containing the an-

alytical reporting of the macro-areas to which the 177,906 confiscated assets belong.
161 Data communicated on 31 May 2018 to the Ministry of Justice, Department of

Justice Affairs, Directorate General of Criminal Justice, Office I - Department of Statistical
Data and Monitoring.
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Assets seized and confiscated No.

Released 55,552

Proposed for seizure/confiscation, awaiting a decision 34,907

Seizure 16,642

Non-definitive confiscations 36,196

Definitive confiscations 27,529

of which companies 1,500

of which financial 2,670

of which Immovable 8,412

of which Movable 3,738

of which Registered movable 11,209

Confiscations with allocations 7,080

to the State 1,115

to Municipalities and Local Authorities 5,965

Total assets 177,906



measures abroad (the EU, as well as Switzerland, the USA, Panama,
Liberia, Costa Rica, China and Brazil), including 27 companies and 15
properties. Most of these measures were taken within the context of pre-
vention procedures, while a lessor number were taken within the context
of proceedings pursuant to art. 240-bis of the Italian Penal Code. With
regard to the seizure and confiscation proceedings in progress abroad
(both inside and outside the EU), the data reported by the National
Anti-Mafia Directorate to the Ministry of Justice are as follows: 11 assets
confiscated in 2016 (for a total value of € 13,908,106) and 5 in 2017 (for
a total value of € 51,026,697); 90 assets seized abroad in 2016 (for a to-
tal value of € 38,557,680) and 23 in 2017 (for a total value of €

31,288,757).

The statistical reporting162 of the sums of money seized and de-
posited into the Single Justice Fund is certainly more complete and reli-
able, which as of 31.12.2017 amounted to a total of:

162 The statistical reporting can be found at www.giustizia.it/giustizia/it/mg_2_9_
1.page#r1c.
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Since the date of its establishment, the Single Justice Fund has paid
the State Treasury € 1,588,288,862, including € 126,144,219 by way of
profits generated from the management of the seized financial assets, €
794,594,643 following final confiscation, and € 667,550,000 by way of
advances on future confiscations.

Nature of the resource Total amount € Partial €

Total liquid resources 1,709,730,611

of which already advanced to the State 667,550,000

Total non-liquid resources 3,019,538,692

of which securities deposits 1,578,072,206

of which asset management 84,573,328

of which collective management of savings 132,137,337

of which insurance contracts 213,630,551

of which trustee mandates 960,462,888

of which other relationships 50,662,381

SJF Total 4,729,269,302
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Payments to the State made by Equitalia Giustizia (in Euros)

Year
Judicial provisions 

(confiscation and transfers
of ownership to the State)

Advances 
of seized sums 

to the State

Profit 
from financial 
management

Total

2009 26,845,189 – 26,845,189

2010 40,285,408 – 3,924,892 44,210,300

2011 59,733,274 343,000,000 6,340,935 409,074,209

2012 82,478,224 72,280,000 14,422,102 169,180,326

2013 75,026,387 – 23,058,806 98,085,193

2014 91,547,505 78,900,000 22,199,974 192,647,479

2015 97,888,052 105,840,000 21,011,240 224,739,292

2016 134,902,852 67,530,000 18,863,879 221,296,731

2017 130,131,748 – 16,322,391 146,454,140

2018 (as of
31 March) 55,756,004 – – 55,756,004

Total 794,594,643 667,550,000 126,144,219 1,588,288,862
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SUMMARY: 1. Substantial aspects on confiscation. – 1.1. Confiscation. – 1.1.1. Criminal
confiscation. – 1.1.2. Extended confiscation. – 1.1.3. Non-conviction based confis-
cation in the framework of criminal proceedings: in case of illness or absconding
of the suspected person. – 1.1.4. Non-conviction based confiscation in criminal
matters: the cases of death of a person, immunity, prescription, cases where the
perpetrator of an offence cannot be identified and other cases when a criminal
court has decided that asset is the proceeds of crime. – 1.1.5. Other types of con-
fiscation. – 1.2. Third-Party confiscation. – 2. Procedural aspects. – 2.1. Freezing.
– 2.1.1. Provisions regulating the freezing proceedings. – 2.1.2. Authorities com-
petent to request the imposition of a freezing order. – 2.1.3. Authorities competent
to impose a freezing order. – 2.1.4. Procedural conditions of a freezing order. –
2.1.5. Time limit for the issuing of the freezing order. – 2.1.6. Maximal duration of
a freezing order. – 2.1.7. Rights and guarantees of the person addressed by the or-
der and legal remedies against a freezing order. – 2.1.8. Possibilities to claim dam-
ages suffered by a wrongful freezing order. – 2.2. Freezing of third-parties’ assets.
– 2.2.1.-2.2.6. Possibilities of freezing assets belonging to a third-party. – 2.2.7.
Rights and guarantees of the person addressed by the order and legal remedies
against a freezing order. – 2.2.8. Possibilities to claim damages suffered by a
wrongful freezing order. – 2.3. Confiscation. – 2.3.1. Provisions regulating the con-
fiscation proceedings. – 2.3.2. Authorities competent to request the imposition of
a confiscation. – 2.3.3. Authorities competent to impose a confiscation. – 2.3.4.
Standard of proof needed in order to impose a confiscation. – 2.3.5. Time limit for
the issuing of the confiscation order. – 2.3.6. Rights and guarantees of the person
addressed by the order and legal remedies against a confiscation order. – 2.4.
Third-party confiscation. – 3. Mutual recognition aspects. – 3.1 Freezing. – 3.1.1.
Legal framework for the mutual recognition of freezing orders. – 3.1.2. Authorities
(in the executing State) in charge of deciding on the request of freezing orders. –
3.1.3. Grounds for non-recognition and non-execution of freezing orders. – 3.1.4.
Possibilities to postpone the execution of the freezing order. – 3.1.5. Time limit for
the execution of the freezing order. – 3.1.6. Rights and guarantees of the person
addressed by the foreign order in the execution phase and legal remedies against a
freezing order in the executing State. – 3.2. Freezing of third-parties’ assets. – 3.3.
Confiscation. – 3.3.1. Legal framework for the mutual recognition of confiscation
orders. – 3.3.2. Authorities (in the executing State) in charge of deciding on the
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request of confiscation orders. – 3.3.3. Grounds for non-recognition and non-exe-
cution of confiscation orders -3.3.4. Possibilities to postpone the execution of the
confiscation order. – 3.3.5. Time limit for the execution of the confiscation order
from the communication of the foreign decision. – 3.3.6. Rights and guarantees of
the person addressed by a foreign confiscation order in the execution phase and
legal remedies against a confiscation order in the executing State. – 3.4. Third-
party confiscation. – 4. Management and disposal aspects. – 4.1. Freezing. – 4.1.1.
Authorities responsible for the management of frozen assets. – 4.1.2. Possible ac-
tivities with the frozen assets. – 4.1.3. Costs and earnings of the management of the
assets. – 4.1.4. Possibilities to claim damages suffered by a wrongful management
of frozen assets. – 4.1.5. Peculiarities when the assets are managed abroad. – 4.1.6.
Peculiarities if the assets are managed on the basis of the decision of a foreign au-
thority. – 4.2. Freezing of third-parties’ assets. – 4.3. Confiscation. – 4.3.1. Au-
thorities responsible for the disposal of confiscated assets. – 4.3.2. Modalities of
the disposal. – 4.3.3. Uses, purposes and beneficiaries of the confiscated assets. –
4.3.4. Peculiarities when the assets are managed abroad in consequence of a mu-
tual recognition request. – 4.3.5. Peculiarities if the assets are managed on the ba-
sis of the decision of a foreign authority. – 4.4. Third-Party Confiscation.

1. Substantial aspects on confiscation

1.1. Confiscation

1.1.1. Criminal confiscation (covered by the Directive 42/2014/EU and by
COM(2016) 819 final)

1. Does this type of confiscation exist in your domestic law?
There are three sanctions in Dutch criminal law that serve as a form

of criminal confiscation as covered by the 2014 Directive and by
COM(2016) 819 final. First of all, there is the ‘withdrawal from circula-
tion’ of objects (onttrekking aan het verkeer, hereinafter: ‘withdrawal’).
This sanction is laid down in articles 36b until 36d of the Dutch Crimi-
nal Code (hereinafter: ‘CC’). Secondly, there is the sanction of the ‘for-
feiture’ of objects (verbeurdverklaring) as governed by the articles 33 un-
til 34 CC. Thirdly, there is the sanction of deprivation of illegally ob-
tained advantage (maatregel ter ontneming van wederrechtelijk verkregen
voordeel, also: ontnemingsmaatregel), which I will hereinafter refer to as
the ‘confiscation order’. This sanctions is governed by article 36e CC. All
these three sanctions can target the proceeds of crime and are therefore
part of the analysis in this country report. Although they show substan-
tial overlap in their possible application, they do differ on some impor-
tant aspects.

In one respect, the withdrawal and the forfeiture have a broader
scope of application: they can also target the instrumentalities of criminal
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offences (including e.g. objects used to commit or prepare the offence)1,
whereas the confiscation order can solely aim at the proceeds of crime.
For this reason, I reserve the term ‘confiscation order’ for the ontnem-
ingsmaatregel of article 36e CC2. Another important difference is that the
withdrawal and forfeiture are regarded as object-based confiscation; they
target specific objects. This is different for the confiscation order, which
can be characterized as a type of value based confiscation3. It aims at tak-
ing away the financial advantage that the defendant has obtained as a re-
sult of criminal activity. It thus serves a restorative aim4. As a result, the
payment obligation can only relate to financial advantage that the defen-
dant has, in the specific circumstances of the case, actually obtained5.

This sanction is not aimed at specific objects. This means that if the
financial advantage is embodied by a specific object, the judge has to de-
termine the value thereof, and the defendant is in principle given the op-
portunity to pay this amount and keep the object (if it is not already
withdrawn on the ground of its ‘dangerousness’)6. The characterization
as ‘value-based’ also means that if the defendant at the time of the impo-
sition of the sanction no longer possesses the object he has gained as a re-
sult of criminal activity, the confiscation order can still be imposed. The
defendant is held accountable for the financial advantage he has, at a cer-
tain point in time, obtained. Therefore it is not at odds with the charac-
ter of the confiscation order if the defendant fulfills his payment obliga-
tion to the State by means of property that has no relation with the crim-
inal acts whatsoever. There are more differences in applicability between
the three mentioned sanctions. They will be explained below.

1 See articles 33a, paragraph 1 and 36c CC.
2 It must be admitted that my choice to translate the verbeurdverklaring to ‘forfeiture’

and the ontnemingsmaatregel to ‘confiscation order’ is somewhat arbitrary. In Dutch criminal
law, there is a distinction between ‘penalties’ (such as the verbeurdverklaring) and ‘measures’
(such as the ontnemingsmaatregel). The first type of sanction is thought to be of a punitive
nature, whereas the measure is not intended to punish the offender. Since this distinction
provides no guidance in the application of these types of sanctions, I do not pay any atten-
tion to it in this country report. See M.J. BORGERS, De ontnemingsmaatregel (diss. Tilburg),
The Hague: Boom juridisch 2001, 77-83.

3 See T. KOOIJMANS in his annotation under Hoge Raad (Netherlands Supreme Court,
hereinafter: HR) 29 May 2018, ECLI:NL:HR:2018:783, Nederlandse Jurisprudentie (here-
inafter: NJ) 2018/312, point 2 and Kamerstukken II (Parliamentary Papers of the Lower
House) 2018/19, 29911, 31477, no. 221, 7.

4 Kamerstukken II 1989/90, 21504, no. 3, 3, 8, 55, 78, 81 and extensively BORGERS 2001,
41-49, 77-83, 264 and W.S. DE ZANGER, De ontnemingsmaatregel toegepast (diss. Utrecht), The
Hague: Boom juridisch 2018a, 45-55.

5 HR 1 July 1997, ECLI:NL:HR:1997:AB7714, NJ 1998/242.
6 See DE ZANGER 2018a, 98-100.
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2. Which legal nature is connected to such different types of confisca-
tion (criminal, administrative, civil, other kinds)?

All three confiscation sanctions are ascribed a criminal nature. They
are sanctions that can be imposed by a criminal judge and they are all
laid down in the Dutch Criminal Code7. The confiscation order is im-
posed in a procedure that is separated from the ‘regular’ criminal trial
(see below), but this procedure is characterized as a criminal procedure.
In this procedure, a public prosecutor demands the imposition of the
sanction from a criminal judge8.

3. In which conditions is it applicable?
The conditions for application of the three confiscation sanctions,

differ. The withdrawal of article 36b can be imposed after a conviction
for a criminal offence. The judge then imposes this sanction as a part of
the general sanctioning in the criminal trial. Imposition is also possible if
the defendant is acquitted or when the criminal charge is dismissed, but
the judge nevertheless rules that a criminal offence has been committed.
It is also possible that the public prosecutor orders the withdrawal in a
separate procedure (art. 36b, paragraph 1, sub 1, 3 and 4 CC). The sanc-
tion of withdrawal can relate to objects that are the proceeds of crime,
but also objects in relation to which the offence was committed (corpora
delicti), objects that have been used to commit or prepare the offence
(instrumenta delicti), objects used to obstruct the investigation of the of-
fence or that have been manufactured or intended for committing the of-
fence (art. 36c, sub 1 until 5 CC).

A general requirement for the withdrawal is that it can only see to
objects of which the uncontrolled possession is in breach of the law or
contrary to the public interest. It is therefore a sanction that aims at re-
moving dangerous objects from society9. The Dutch Supreme Court has
ruled that money, as a lawful currency, cannot satisfy this requirement,

7 Confiscation can also take place out of court, by means of a so-called consensual
‘transaction’ preventing prosecution (art. 74 CC), a sanction imposed by the public prosecu-
tor (strafbeschikking, art. 257a-257h Code of Criminal Procedure, hereinafter: CCP) or a con-
sensual settlement relating to the confiscation only (art. 511c CCP). These forms of out-of-
court settlement fall outside of the scope of this country report.

8 Currently, there is a legislative proposal to amend the law in such a manner, that con-
fiscation orders will as rule be imposed in the regular criminal procedure. Under the proposed
law, only in ‘difficult’ cases a separate procedure will be followed. See W.S. DE ZANGER,
‘Gemoderniseerde voordeelsontneming’, Tijdschrift voor Bijzonder Strafrecht & Handhaving
2018b, 229-240.

9 T. KOOIJMANS, Op maat geregeld? Een onderzoek naar de grondslag en de normering
van de strafrechtelijke maatregel (diss. Rotterdam), Deventer: Kluwer 2002, 41.
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regardless of its origin, destination or its owner10. This sanction can
therefore only be used to confiscate the proceeds of crime if these pro-
ceeds concern illegal objects, for instance when the defendant receives il-
legal substances or a weapon in exchange for his criminal activities.

The sanction of forfeiture of article 33 CC can only be imposed
when the judge convicts the defendant. It is imposed as a part of the reg-
ular sanctioning in the criminal trial. It can aim at the same objects as the
withdrawal (see supra) and any rights in rem and rights in personam per-
taining to these objects (art. 33a, paragraph 1, sub a until f CC)11. It thus
concerns both the proceeds of crime, the corpora delicti and instrumenta
delicti. These objects can be real estate, objects subject to registration
(e.g. boats), claims on a third party or shares.

Both the withdrawal and the forfeiture target specific objects. As
seen under, 1.1.1, they are forms of object-based confiscation. If the ob-
ject to be subjected to a forfeiture is seized prior to the judgment in the
criminal trial, its ownership automatically transfers to the State with the
passing of the verdict by the judge. But if the object is not seized, the
public prosecutor can order its surrender. This is governed by article 34
CC. The judge then has to make an estimation of the value of the object.
The defendant subsequently has the choice to either surrender the object
or to pay its estimated value. If he does not do either of those things, the
estimated amount can be executed as a criminal fine, including the po-
tential use of imprisonment for non-payment (see article 24c CC).

The confiscation order of article 36e CC can solely aim at the pro-
ceeds of crime. Corpora delicti and instrumenta delicti cannot be sub-
jected to this sanction. The confiscation order aims at restoring the legal
situation prior to the criminal activities12. It is imposed by means of a
separate judicial decision. Although the confiscation decision is formally
taken in a separate procedure, the criminal trial and the confiscation pro-
cedure can take place simultaneously (see 2.3.1). In the confiscation pro-
cedure, the judge has to determine whether the defendant has obtained
a financial advantage through criminal actions.

The confiscation order can only be imposed on a person who is con-
victed of a criminal offence. This does not mean that only offences for

10 HR 8 March 2005, ECLI:NL:HR:2005:AR7626, NJ 2007/437.
11 There is one small difference, since the forfeiture cannot relate to objects that have

helped to conceal the discovery of the crime or that are manufactured to commit the crime,
if the criminal offence is a minor offence (overtreding). This limitation is not in place for the
withdrawal.

12 See Kamerstukken II 1977/78, 15012, 1-3, 29, Kamerstukken II 1989/90, 21504, 3, 3,
8, 55, 78, 81, BORGERS 2001, 41-49 and DE ZANGER 2018a, 45-55.
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which the defendant has been convicted can give rise to confiscation. Be-
sides from the proceeds of these offences, the proceeds of other offences
of which a judge rules that there are ‘sufficient indications’ that the de-
fendant has committed them can, under article 36e, paragraph 2 CC, be
subject to confiscation. I will refer to this as the second ‘type’ of confis-
cation under article 36e CC. For the application thereof, it is not neces-
sary that the offences for which the defendant has been committed led to
a financial gain. If the defendant has for instance been convicted of an
assault or sexual offence, the judge in the confiscation procedure can
rule that he has obtained a financial advantage with other offences.

Under the third type of confiscation, if it is ‘plausible’ that other of-
fences have, in any way, led to a financial gain for the defendant, these
proceeds can be confiscated under article 36e paragraph 3 CC. This is
only possible if the defendant has been convicted of a criminal offence
that is, by law, threatened with a fine of the fifth category. The fine cate-
gories are laid down in article 23 CC13. This requirement is designed to
limit this type of confiscation to cases of (rather) serious crime. As we
will see under 1.1.2, this third type of confiscation allows for ‘extended
confiscation’ of assets.

Not only direct assets of crime can be confiscated. Both the confis-
cation order and the forfeiture can also relate to subsequent profit that
the defendant has obtained using his initial profit. Articles 33a paragraph
1, under a, and 36e paragraph 2 CC allow the confiscation of advantage
that the defendant has obtained ‘from the proceeds of’ criminal offences.
It can for instance concern interest that he has obtained by putting his il-
legally obtained assets on a bank account, or the return on investment of
those assets.

Not only assets that the defendant has obtained, but also the costs
he did not make as a result of criminal activity can (under article 36e
paragraph 5 CC) qualify as an illegally obtained advantage. If a company
for instance saves money by processing waist in an illegal manner, the
money it has saved because of this omission can be subject to a confisca-
tion.

The confiscation order of article 36e CC thus has a broad scope of
application and far-going possibilities to target the proceeds of crime.
Therefore, it is the instrument most used to confiscate the proceeds of
crime. The forfeiture of article 33b CC however has some advantages
over the confiscation order. It is imposed in the regular criminal trial, so

13 The fifth category currently has a maximum of € 83.000.
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the judge does not need to pass a separate judgment14 or, like in the sep-
arate confiscation procedure (see art. 511f CCP, see 2.3.4), substantiate
the calculation of the proceeds with evidence. There are hence efficiency
arguments to use the forfeiture of article 33b CC.

Furthermore, since the forfeiture can also relate to objects that have
been the subject of crime, it is possible to confiscate assets that have
been laundered by the defendant. This is somewhat more difficult using
the confiscation order of article 36e CC, since that sanction only aims at
taking away the financial advantage that the defendant has obtained. If
this defendant has been convicted of money laundering (art. 420-bis un-
til 420-quater.1 CC) the assets that he has laundered do not necessarily
represent his financial advantage. His earnings could just as well be the
reward he receives for laundering someone else’s assets. In that case,
those laundered assets cannot be subject to a confiscation order imposed
on this defendant15. Because the forfeiture of article 33b CC is also ap-
plicable on corpora delicti, it allows for the confiscation or objects that
have been the subject of money laundering, irrespective of whether these
objects represent financial advantage for this defendant.

An important restriction to the forfeiture is that it targets specific
objects (or their value), whereas the confiscation order can also relate to
assets that are no longer in the possession of the defendant. The judge
can therefore establish the advantage that the defendant has obtained at
any point in time, and then impose a confiscation order for that amount,
irrespective of whether the defendant still holds the illegally obtained as-
sets.

4. Is their imposition mandatory or facultative?
As a rule, the imposition of sanctions is never mandatory in Dutch

criminal law. Article 9a CC provides the judge the power to refrain from
imposing a criminal sanction where he deems this advisable, by reason of
the lack of gravity of the offence, the character of the offender, or the cir-
cumstances attendant upon the commission of the offence or thereafter.
This is also visible in the articles regulating the imposition of the three
confiscation sanctions: they all stipulate that the sanctions ‘can’ be im-
posed. The imposition of all of the confiscation sanctions is therefore fac-

14 As seen in footnote 8, a current legislative proposal aims to make a separate confis-
cation procedure optional.

15 HR 19 February 2013, ECLI:NL:HR:2013:BY5217, NJ 2013/293, annotated by J.M.
REIJNTJES. See DE ZANGER 2018a, 133-134, 287-288, with further references.

16 See for the confiscation order: BORGERS 2001, 103-104. See also article 511e, para-
graph 1 sub a CCP.
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ultative16. In the context of the confiscation order, it is established in the
law that even when the judge establishes that an illegal profit was ob-
tained, he can decide not to impose a confiscation order. Article 36e
paragraph 5 CC provides him with a discretionary power to do so17.

5. For which crimes are they applicable and under which conditions?
(answer in light of the scope of application of the directive, of the third-
party confiscation in the directive, and of the framework decision still ap-
plicable)

All three sanctions can be imposed as a reaction to practically all
types of criminal offences. There is one exception in place: the confisca-
tion order of article 36e CC cannot be imposed when the illegal profit
has been obtained by fiscal offences or customs offences. This is stipu-
lated in article 74 State Taxes Act (Algemene Wet inzake Rijksbelastin-
gen) and article 10:14 General Customs Act (Algemene Douanewet). The
State is given specific powers to collect payment obligations that are the
result of the commitment of offences in these laws. Therefore, the con-
fiscation order does not have to be used to collect these financial obliga-
tions. A combination of a confiscation order and a fiscal or customs pay-
ment obligation could, furthermore, result in a ‘double’ financial sanc-
tioning for the same financial advantage. To prevent this, article 36e CC
cannot apply to tax or customs offences18. This exception is not in place
for the withdrawal and the forfeiture.

As seen above, proceeds that are obtained through offences of
which the defendant has not been convicted can also be confiscated. It
can concern offences with which the defendant was not charged, of
which the prosecution is time-barred19, or of which the prosecution is
discharged20. However, if the defendant is acquitted of a criminal offence,
the proceeds that the defendant has – allegedly – obtained with that of-
fence can no longer be subject to a confiscation order. This is the result
of the ruling of the European Court of Human Rights in the case of
Geerings against The Netherlands21. Before this ruling, such confiscation
was deemed admissible by the Dutch Supreme Court22.

17 See HR 8 April 2014, ECLI:NL:HR:2014:860, NJ 2014/363, annotated by M.J.
BORGERS.

18 Kamerstukken II 1989/90, 21504, 3, 49 and HR 2 May, ECLI:NL:HR:1995: ZD0174,
NJ 1995/613.

19 HR 7 July 2009, ECLI:NL:HR:2008: BI2307, NJ 2009/422.
20 HR 26 November 2013, ECLI:NL:HR:2013:1433, NJ 2014/52.
21 ECHR 1 March 2007, appl. no. 30810/03. See HR 9 September 2008, ECLI:NL:HR:

2008:BF0090, NJ 2008/497.
22 HR 13 April 1999, ECLI:NL:HR:1999:ZD1173, NJ 1999/483.
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6. Which assets can be confiscated? Are there any qualitative or quan-
titative limits?

When the confiscation order is executed, there are no qualitative or
quantitative limits relating to the assets that can be confiscated. As seen,
the payment obligation is maximized by the financial advantage that the
defendant has, in the particular circumstances of the case, actually ob-
tained23. The law however does not provide any maximum amount. The
financial capacity of the defendant is not a ‘hard’ limit to the amount that
is confiscated under him. The judge can mitigate the confiscation order
due to the defendant’s lack of ability to pay, but he is not obliged to do
so24. This is different for the forfeiture. For this sanction, the judge is
obliged to take the defendant’s ability to pay into account (art. 33, para-
graph 2 in conjunction with 24 CC).

There is one quantitative limit in place, which occurs when the pub-
lic prosecutor summons the transfer of the defendant’s income from a
third person (e.g. the employer of the defendant) for the purpose of ex-
ecuting the confiscation order. In that case, the third party is in principle
obliged to obey, but only insofar as the defendant’s income exceeds the
‘protected earnings level’ (beslagvrije voet). This is stipulated in article
576, paragraph 5 in conjunction with articles 476b and 476c of the Code
of Civil Procedure (Wetboek van Burgerlijke Rechtsvordering). In this
way, the defendant is prevented from being brought below the social
minimum level.

There are no other limits to the assets that can be confiscated by
means of a confiscation order, a withdrawal or a forfeiture sanction,
other than those that have been discussed supra.

1.1.2. Extended confiscation (covered by the Directive 42/2014/EU and by
COM(2016) 819 final)

As seen under 1.1.1, article 36e paragraph 3 CC stipulates that if it
is plausible that other offences have in any way led to a financial gain for
the defendant, and the defendant has been convicted of an offence of a
certain severity, this financial gain can be confiscated. Because of the
wording ‘in any way’, it is not necessary that the defendant himself has
committed these offences. In fact, the judge does not need to substanti-

23 HR 1 July 1997, ECLI:NL:HR:1997:AB7714, NJ 1998/242.
24 See W.S. DE ZANGER, ‘The role of financial capacity in Dutch confiscation law:

changes in legislation and an alternative approach’, in F. DE JONG et al. (eds.), Overarching
views of delinquency and deviancy. Rethinking the legacy of the Utrecht School, The Hague:
Eleven International Publishing 2015, 311-331.
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ate which specific offence(s) it concerns25. This opens the door for an
‘abstract calculation’ of the proceeds: if the public prosecutor shows that
the defendant has in a certain period obtained property and the defen-
dant is unable to show a legitimate source for this property, and the case
file does not contain any indications for such a source, the judge can
deem it illegally obtained profit that can be subject of a confiscation or-
der. Under current law, no additional indications that it concerns crimi-
nally obtained profits are necessary26. In this way, an illegal origin of as-
sets found on the defendant can be determined without the determina-
tion of a direct causal link between the advantage and specific criminal
offences27. In this manner, article 36e, paragraph 3 enables extended con-
fiscation. This type of confiscation has been introduced in article 36e CC
in 199328. Therefore, when Directive 42/2014/EU was adopted, the
Dutch government deemed it unnecessary to make any adjustments to
Dutch confiscation law29.

1.1.3. Non-conviction based confiscation in the framework of criminal pro-
ceedings: in case of illness or absconding of the suspected person (cov-
ered by the Directive 42/2014/EU and by COM(2016) 819 final)

The confiscation order of article 36e CC and the forfeiture of article
33 CC can only be imposed on someone who has been convicted of a
criminal offence. In case the defendant suffers from illness or has ab-
sconded and he is, as a result, unable to stand trial, the rules concerning
trial in absentia make it possible for the judge to nevertheless pass a judg-
ment in both the criminal trial and in the confiscation procedure. Article
280 CCP allows for the continuation of the case when the defendant
does not appear at the court hearing, and the court finds no reasons to
declare the summons void or to issue an order to bring the defendant to
court. In that case, the defendant can be convicted and both criminal
sanctions can be imposed30. In a strict sense this is not ‘non-conviction
based confiscation’, since the defendant is convicted (in absentia).

25 Kamerstukken II 1989/90, 21504, B, 18, Kamerstukken II 1991/92, 21504, 8, 9,
Kamerstukken II 1991/92, 21504, 20, 1, Kamerstukken I 1992/93, 21504 and 22083, 53a, 5.
See HR 4 april 2006, ECLI:NL:HR:2006: AV0397, NJ 2006/247.

26 See DE ZANGER 2018a, 212-213.
27 See BORGERS 2001, 128-134, 293-306, 337-358, KOOIJMANS 2010, 227-228, HR 28

May 2002, ECLI:NL:HR:2002:AE1182, NJ 2003/96, HR 17 September 2002, ECLI:NL:HR:
2002:AE3569 and DE ZANGER 2018a, 66-71, 203-216.

28 Staatsblad 1993, 11.
29 Staatscourant 2015, no. 11370, 3.
30 Because of this possibility of in absentia conviction, the Dutch government decided
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The withdrawal of objects can be imposed in case the defendant is
not convicted, but the court judges that (notwithstanding the acquittal or
the dismissal of the criminal charges) a criminal offence has been com-
mitted. This is due to aim the aim of this sanction, which is to take dan-
gerous objects out of circulation (see 1.1.1). That objective also needs to
be achieved if the defendant is not found guilty of any criminal offence.

1.1.4. Non-conviction based confiscation in criminal matters: the cases of
death of a person, immunity, prescription, cases where the perpetra-
tor of an offence cannot be identified and other cases when a crimi-
nal court has decided that asset is the proceeds of crime (covered only
by COM(2016) 819 final)

Non-conviction based confiscation in criminal matters is not possi-
ble under the application of the sanctions of forfeiture and the confisca-
tion order. Both sanctions require a criminal conviction of the person on
whom it is imposed31. As seen under 1.1.1, the confiscation order of arti-
cle 36e CC can target proceeds that are obtained through offences of
which the defendant has not been convicted, but this is not non-convic-
tion based confiscation, since a criminal conviction for another offence is
still a prerequisite. In 1993, the minister of Justice proposed an amend-
ment of the law to make non-conviction based confiscation possible32.
This legislative attempt was however withdrawn after it spurred criticism
from several political parties in parliament33.

Only the sanction of withdrawal is possible if the defendant has not
been convicted of any criminal offence. In that case, the court must es-
tablish that, notwithstanding the acquittal or dismissal of the criminal
charges, a criminal offence has been committed. An important limitation
to this sanction is that it cannot target money, since that is not an object
of which the uncontrolled possession is in breach of the law or contrary
to the public interest (see 1.1.1, supra).

1.1.5. Other types of confiscation

Besides from the mentioned forms of confiscation in criminal law,
there are other instruments that can be used to recover the profits from

not to amend the law after the adoption of the Directive 42/2014/EU, see Staatscourant 2015,
no. 11370, 3.

31 If the confiscation order of article 36e CC is already imposed, its execution is not
barred by the death of the defendant. Article 75 CC thereto makes an exception to the
general rule.

32 Kamerstukken II 1993/94, 23704, 1-3.
33 Kamerstukken II 1994/95, 23704, 4-5.
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crime. In criminal law, a punitive fine can also (partially) be used with
this aim34. A compensation order with the aim of compensating victims
of crime (art. 36f CC), can in practice also take away the profits of the of-
fender. Outside of criminal law, administrative bodies can reclaim pay-
ments that were distributed unjustly, and the Central Tax Authority (Be-
lastingdienst) can impose an additional tax assessment.

1.2. Third-Party confiscation

1. Does this type of confiscation exist in your domestic law?
Confiscation orders of article 36e CC can only be imposed on peo-

ple that have been convicted of a criminal offence (see 1.1.4). In that
sense, imposition of a confiscation order on a third party is not possible.
Freezing of assets under a mala fide third party however is possible. The
objects frozen under this person can subsequently be sold in order to ex-
ecute the confiscation order imposed on the convicted person. For the
particularities of this freezing of assets under a third party, see part 2.2.

The sanction of forfeiture can also target objects under a third party.
Article 33a paragraph 2 CC allows for the forfeiture of assets that do not
belong to the defendant, in case the third person they belong to knew, or
could reasonably suspect the link with criminal activities. Hence, for this
sanction it is also required that it concerns a mala fide third party.

The sanction of the withdrawal does not require the object to be in
the possession of the defendant. This sanction can therefore also be ap-
plied to objects that belong to a third party.

2. Which legal nature is connected to such different types of confisca-
tion (criminal, administrative, civil, other kinds)?

On this point there are no peculiarities: these forms of third-party
confiscation are also considered to be of a criminal nature, since they are
specific forms of application of the three criminal sanctions.

3. In which conditions is it applicable?
For application of the confiscation order and the forfeiture sanction

under a third party, it is required that it concerns a mala fide person. For
the forfeiture, this is expressed by the requirement that the person the
object belongs to, knew or could reasonably suspect that the object was
obtained by means of criminal activity (art. 33a paragraph 2, under a
CC). For the freezing of assets under a third party with the aim of fulfill-

34 HR 18 May 1999, ECLI:NL:HR:1999:ZD1333, NJ 2000/105.
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ing the payment obligation from the confiscation order of article 36e CC,
article 94 paragraph 4 CCP lays down the relevant requirements. Since
these aspects relate to freezing, they will be discussed further under 2.2.

4. Is their imposition mandatory or facultative?
On this issue there are no peculiarities: the imposition of these

forms of third-party confiscation are not mandatory.

5. For which crimes are they applicable and under which conditions?
(answer in light of the scope of application of the directive, of the third-party
confiscation in the directive, and of the framework decision still applicable)

On this issue there are no peculiarities: these forms of third-party
confiscation are applicable for the same offences as a regular confiscation
order, forfeiture sanction or withdrawal.

6. Which assets can be confiscated? Are there any qualitative or quan-
titative limits?

On this issue there are no peculiarities: the same assets can be con-
fiscated.

2. Procedural aspects

2.1. Freezing

2.1.1. Provisions regulating the freezing proceedings

In the phase before a criminal sanction is imposed, objects can be
frozen with a view to the successful execution of the forfeiture of article
33 CC, the withdrawal of article 36b CC or of the confiscation order of
article 36e CC. Article 94, paragraph 2 CCP governs the freezing with the
aim of securing the execution of the first two sanctions. The law does not
stipulate any specific requirements for this form of freezing, other than
that the objects can be subject to forfeiture or withdrawal. If the court
then imposes one of these two sanctions, the ownership of the objects will
transfer to the State. Dangerous objects will subsequently be destroyed.

Article 94a, paragraphs 2 until 6 CCP govern the freezing with the
aim of securing the execution of the confiscation order35. This is value
freezing: since the defendant can be held accountable with his entire be-
longings (also the property that he has obtained legally), the object that

35 It is also possible to freeze assets that can be used to bring the truth to light, or to
show the existence of illegally obtained profits, e.g. bank receipts. This is governed by para-
graph 1 of article 94 CCP.
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is frozen does not have to relate to any criminal offence36. The purpose
of this freezing is to secure the execution of a confiscation order. This
possibility has been introduced by the legislation aiming to enhance the
execution of confiscation orders37. The objects to be frozen do not need
to be physical objects; debts of a third party and shares can also be sub-
ject to a freezing.

When a confiscation order is imposed and becomes final, the frozen
objects can, without further interference of a judge, be used to execute
the confiscation order. This is made possible by article 574 CCP, which
allows the State to sell frozen objects in order to execute the payment
obligation stemming from the confiscation order. The defendant is how-
ever first given the opportunity to fulfil his payment obligation by paying
(art. 573 CCP).

Objects can also be frozen in the execution phase. Article 575 CCP
offers the possibility to freeze objects that have not (on the basis of arti-
cle 94a CCP) been frozen before the confiscation order has become final.
This freezing serves to execute the imposed confiscation order. For this
freezing, a writ of execution by the public prosecutor is necessary, which
is then executed as a judgement by a civil court.

No writ of execution is necessary if the confiscation order is exe-
cuted by means of article 576 CCP, which offers the possibility to seize
specific assets to which the defendant has a right. It can concern the de-
fendant’s income, pensions, redundancy payments, and credit he holds
on a bank account. By summoning the third party (employer, bank etc.)
to pay the relevant sums of money, the public prosecutor can execute the
payment obligation.

2.1.2. Authorities competent to request the imposition of a freezing order

2.1.3. Authorities competent to impose a freezing order

The public prosecutor is competent to freeze objects with the aim of
confiscation, but he must have a written authorization to do so by the ex-
amining magistrate (rechter-commissaris). This authorization can be pro-
vided orally if it concerns a situation in which the offence is discovered
in its commission (art. 103 CCP).

The authorization to freeze objects is simpler in the context of a
‘criminal financial investigation’ (Strafrechtelijk financieel onderzoek).
This is a special investigative framework designed to precede the imposi-
tion of a confiscation order, which is laid down in a separate title of the

36 Kamerstukken II 1989/90, 21504, 3, 10, 13.
37 Staatsblad. 1993, 11.
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code of criminal procedure (art. 126 until 126fa CCP)38. In order to initi-
ate such a financial investigation, an authorization by the examining judge
is required. This general authorization provides the public prosecutor the
power to freeze objects without a further, specific authorization.

Whereas the public prosecutor is entitled to freeze objects, he can
delegate this power to a police officer. In practice, assets are usually
frozen by a police officer. Police officers are, furthermore, entitled to
freeze objects with the aim of confiscating them when they exercise an-
other specific investigative power, such as an arrest (art. 95, paragraph 1
CCP) or a search of a vehicle (art. 96b CCP). They do still need an au-
thorization by the investigative magistrate to do so39.

In the execution phase of a criminal sanction (such as the confisca-
tion order), a judge has already ruled on the case. Therefore, an autho-
rization of an investigative magistrate is not necessary to freeze objects in
this phase.

2.1.4. Procedural conditions of a freezing order

Freezing assets with the aim of securing the execution of a confisca-
tion order is only possible if the defendant is suspected of having com-
mitted a criminal offence for which a fine of the fifth category can be im-
posed, or if he is convicted of such an offence (art. 94a, paragraph 2
CCP)40. This requirement is not in place for freezing with the aim of ex-
ecuting a forfeiture or a withdrawal (art. 94, paragraph 2 CCP).

The manner in which the objects are frozen is, in principle, not gov-
erned by regulation. Articles 94b and 94c CCP however do contain some
specific rules governing the freezing of objects, for instance when the ob-
ject is a debt or a share. The investigating (police) officer produces a no-
tification of the freezing and, if possible, sends an acknowledgement of
receipt to the person under whom the object is frozen (art. 94, paragraph
3 CCP).

Freezing with the aim of executing the confiscation order is, fur-
thermore, only possible if there is at least a reasonable expectation that a

38 In the already mentioned plans to ‘modernize’ the Code of Criminal Procedure, it is
proposed to abolish this specific context for financial investigations. According to the legis-
lature, the regular criminal investigation should be used for financial investigation. See DE

ZANGER 2018b, 233.
39 This requirement of an authorization is not needed if the freezing aims at securing

evidence, see article 103 CCP.
40 This is a much-used mechanism in Dutch criminal law to ensure that certain mea-

sures can only be used for offences of a certain severity. The categories are defined in article
23, paragraph 4 CC. The fifth category currently has a maximum of € 83.000.
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confiscation order of a certain amount will be imposed. Some propor-
tionality between the value of the frozen assets and the expected pay-
ment obligation is therefore necessary41.

In the past, the public prosecutor’s office had laid down in its pol-
icy that such freezing was only applied if the amount of estimated illegal
advantage was at least € 5.000. The public prosecutor could deviate
from this policy if cash money of a certain amount was found, or if the
freezing was part of an approach targeting a specific problematic type of
crime42. This rule is no longer present in the policy documents43.

2.1.5. Time limit for the issuing of the freezing order

The investigating magistrate that has the power to authorize the
public prosecutor to freeze assets, is not legally bound by a time limit to
respond to the public prosecutor’s request.

2.1.6. Maximal duration of a freezing order

There is no legal maximum duration of a freezing order.

2.1.7. Rights and guarantees of the person addressed by the order and legal
remedies against a freezing order

The person whose objects are frozen can lodge a written complaint
to a court relating to inter alia the freezing, the usage of the frozen asset
and the non-return of the object. This is governed by article 552a CCP.
The complaint procedure is, in principle, held publicly. If it concerns
freezing with the aim of executing the confiscation order, the complaint
can succeed if the court finds that there is no suspicion or conviction for
an offence for which a fine of the fifth category can be imposed, or if it is
‘highly improbable’ that the court will later impose a confiscation order44.
This is a limited review, since the judge has to anticipate the outcome of
the subsequent confiscation procedure. Although the court is not obliged
to do so, it can also test the proportionality and the subsidiarity of the
freezing. Under the proportionality test, it can be relevant to investigate
the relationship between the claim of the public prosecutor and the value
of the frozen assets45. Under the subsidiarity test, alternatives for the
freezing can be observed. It can for instance be relevant that other objects
whose freezing is less burdensome for the defendant can also serve as se-

41 Kamerstukken II 2001/02, 28079, 6, 15.
42 Aanwijzing afpakken, Staatscourant 2013, 35782, 3.
43 Aanwijzing afpakken, Staatscourant 2016, 68526 and 72371.
44 HR 28 September 2010, ECLI:NL:HR:2010:BL2823, NJ 2010/654.
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curity for the execution of the payment obligation, or that the defendant
offers a financial security for the value of the frozen objects46.

If the freezing takes place in the execution phase a complaint can
also be lodged to a court. This is laid down in article 575, paragraph 3
CCP and is also possible if the public prosecutor executes the confisca-
tion order by claiming money from a third person, for instance by claim-
ing the salary of the defendant from his employer (art. 576, paragraph 6
CCP, see 2.1.1). In these procedures, the defendant can for instance
claim that executing the confiscation order by means of selling his prop-
erty is disproportionate, since this selling costs the defendant money. He
has to do so within seven days after the freezing of the object, and before
the object is sold.

If the objects have been frozen before the confiscation order be-
came final and the public prosecutor wants to sell them in the execution
phase in order to execute the confiscation order, the defendant can only
complain about this intention to a civil court. On the basis of article 438
Code of Civil Procedure (Wetboek van Burgerlijke Rechtsvordering) all
execution actions can be challenged to a civil court.

2.1.8. Possibilities to claim damages suffered by a wrongful freezing order

If after the freezing no confiscation order is imposed (for instance
when the defendant is acquitted of all charges), the civil procedure is also
the only possibility for the person involved to claim damages. It is how-
ever very difficult for him to successfully do so47. Damages that result
from investigative powers exercised by the police or the public prosecu-
tor upon a suspect are, prima facie regarded to be justified. This legal jus-
tification ground lapses only if in the civil case, it becomes clear that the
suspect was in fact innocent or that the proven acts do no qualify as a
criminal offence. A mere acquittal is in principle not sufficient for such a
judgement48. Therefore, a large burden of proof lies on the former sus-
pect. This is severely criticized in academic literature49.

45 HR 15 January 2008, ECLI:NL:HR:2008:BB9890, NJ 2008/63, HR 7 January 2014,
ECLI:NL:HR:2014:38, NJ 2014/66 and HR 10 January 2010, ECLI:NL:HR:2010:30.

46 HR 1 October 2013, ECLI:NL:HR:2013:833, NJ 2014/278, HR 7 January 2014,
ECLI:NL:HR:2014:38, NJ 2014/66, HR 18 November 2014, ECLI:NL:HR:2014:3311 and
HR 29 September 2015, ECLI:NL:HR:2015:2881.

47 See E. ENGELHARD et al., ‘Let’s Think Twice before We Revise! ‘Égalité’ as the Foun-
dation of Liability for Lawful Public Sector Acts’, Utrecht Law Review 2014, 64-70.

48 HR 26 January 1990, ECLI:NL:HR:1990:AD1019, NJ 1990/794, HR 23 November
1990, ECLI:NL:HR:1990:ZC0055, NJ 1991/92 and HR 13 October 2006, ECLI:NL:HR:
2006:AV6956, NJ 2007/432.

49 ENGELHARD et al. 2014 and S.A.M. STOLWIJK, Onschuld, vrijspraak en de praesumptio
innocentiae, Amsterdam: Universiteit van Amsterdam 2007, 26-27.
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2.2. Freezing of third-parties’ assets

2.2.1.-2.2.6. Possibilities of freezing assets belonging to a third-party

As seen under 1.2, assets under third parties can be frozen with the
aim of fulfilling the confiscation payment obligation of the defendant.
This form of third-party freezing is regulated by article 94a paragraphs 4-
5 CCP. If a confiscation order is imposed subsequently, the frozen assets
can be executed in order to fulfil the payment obligation of the defen-
dant, as if it concerned assets that are frozen under him50.

If freezing under a third party takes place in the execution phase of
the confiscation order, it is governed by article 575, paragraph 1 CCP.
This option has been introduced in 2011, in order to increase the freez-
ing possibilities and hence improve the execution of confiscation or-
ders51. As for the competent authorities, procedural conditions, time lim-
its, and duration of the freezing there are no peculiarities compared to
freezing of assets under the defendant.

There is an additional substantial condition. Freezing of objects un-
der a third party is only allowed if there are sufficient indications that the
objects were transferred to the third party with the ‘apparent aim’ of
frustrating the execution, and the third party knew or could reasonably
suspect these malicious intentions of the defendant (art. 94a, paragraph
4 CCP)52. In this case, other objects belonging to such a mala fide third
party can also be frozen, to a maximum value of the object that was
transferred to him with the aim of frustrating the execution (art. 94a,
paragraph 5 CCP). This is for instance possible if these other objects are
easier to execute than the specific objects that were transferred from the
defendant53. Since this is also possible for objects which the third party
has obtained lawfully and that have no link to a criminal offence, the
possibilities to freeze objects under a third party are rather far-reaching.

2.2.7. Rights and guarantees of the person addressed by the order and legal
remedies against a freezing order

The person under whom the assets are frozen has the opportunity to
challenge the freezing and the non-return of the object before a court

50 Kamerstukken II 2001/02, 28079, A, 9.
51 Kamerstukken II 2009/10, 32194, 7, Staatsblad 2011, 171.
52 Kamerstukken II 2010/11, 32194, C, 10-11. In the past, there was a third require-

ment for freezing assets under a third party: the objects had to be, directly or indirectly,
obtained by means of a criminal offence. See Kamerstukken II 2009/10, 32194, 3, 11-12. Be-
fore this was amended in 2011 (Staatsblad 2011, 171), the knowledge or suspicion of the third
party had to relate to this illegal origin of the object.

53 Kamerstukken II 2001/02, 28079, 3, 20-21.
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(see 2.1.7). When this person is a third-party, he can claim that the re-
quirements of third-party freezing are not met, i.e. that he did not know
or could have reasonably suspect that the objects were transferred to him
with the aim of frustrating the execution of the confiscation order. If the
court judges that this claim holds true, and that the third party is in fact
the lawful owner of the object, it will be returned to him.

If the defendant has filed a complaint against the freezing, the third
party whose objects are frozen is notified of this complaint and of his
right to file a complaint himself.

If the freezing takes place in the execution phase of the confiscation
order, the third party can only file a complaint about the manner of exe-
cution to a civil court on the basis of the Code of Civil Procedure (art.
574, paragraph 3 and 575, paragraph 4 CCP). In case the execution takes
place by claiming money from a third party such as an employer, the spe-
cific criminal complaint procedure is open to the third party (art. 576,
paragraph 6 CCP).

Third parties whose objects have been subjected to a forfeiture or
withdrawal that was imposed on the defendant, can file a complaint to a
court about the imposition of these sanctions. This complaint must be
filed within three weeks after the sanction has become final. If the court
finds that the complaint is justified, it will revoke the sanction of forfei-
ture or withdrawal and order the return of the object to the third party
(art. 552b CCP).

2.2.8. Possibilities to claim damages suffered by a wrongful freezing order

Just as for defendants under whom objects are frozen, third parties
who claim that the freezing was wrongful need to resort to a civil liabil-
ity procedure.

2.3. Confiscation

2.3.1. Provisions regulating the confiscation proceedings

The sanctions of withdrawal and forfeiture are regulated by the reg-
ular provisions of the criminal trial. It goes beyond the scope of this
country report to explain them in detail. The court that imposes these
sanctions is, on the basis of articles 358 and 359 CCP, obliged to provide
the grounds that justify this imposition.

The confiscation order of article 36e CC can only be imposed in a
procedure that is separated from the regular criminal trial in which a
judge rules on the indictment. This procedure is laid down in a specific
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title in the Code of Criminal Procedure. The articles 511b until 511i
CCP regulate this procedure. In this separate procedure, the judge only
rules on the confiscation claim by the public prosecutor. The public
prosecutor claims to the court that a confiscation order of a certain
amount should be imposed. The court is in no way obliged to adhere to
this claim. It can, also when it is established that the defendant has
gained a criminal profit, decide not to impose a confiscation order (see
1.1.1, supra). It can, on the basis of article 36e, paragraph 5, CC also de-
cide to impose a payment obligation of a lower amount than the amount
of illegally obtained profits.

This procedure is qualified as ‘criminal’ in nature. In this procedure,
the confiscation judge is bound by the decisions of the judge in the reg-
ular criminal trial. Because the confiscation order can, as seen under
1.1.1, relate to financial gains that stem from offences that were not in-
cluded in the indictment, this confiscation procedure can however also
concern the question whether the defendant had committed a criminal
offence. The confiscation judge then has to establish whether there are
‘sufficient indications’ that the defendant has committed other offences
than those of which he was convicted.

This division in procedures was introduced by the legislature in
1993, when the possibilities to apply the confiscation order were drasti-
cally broadened. The minister provided several arguments for this breach
with the so-called ‘concentration principle’, which states that the same
judge should, on the basis of the investigation during trial, rule on all of
the decisions of the case, including the sanctioning decision. Most of
these arguments relate to the possibility that the confiscation order would
be of a complex, financial nature. The regular criminal trial should not be
delayed by such financial investigations. Furthermore, by separating the
confiscation decision from the criminal trial, the minister enabled the
transfer of proceedings to a foreign State for only the confiscation case
and the introduction of particularities in the confiscation procedure (such
as the exchange of written documents, see article 511d, par. 1 CCP). An-
other argument related to the introduction of a consensual mechanism
that only settles the confiscation case (art. 511c CCP, see footnote 7)54.

These arguments are hence of a mainly practical nature. The only
argument that seems to be of a more fundamental nature was that, ac-
cording to the minister, the confiscation order was not to be regarded as
a part of the total arsenal of sanctions available to the judge. It is how-

54 Kamerstukken II 1989/90, 21504, 3, 10-11, 30, 35-36, 38, 66, Kamerstukken II
1990/91, 21504, 5, 19 and Kamerstukken II 1991/92, 21504, 8, 7-8, 16-18.
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ever argued that the possibility to coordinate the confiscation order with
other sanctions, is essential for the restorative aim and should be left
open55. Since this is nowadays also acknowledged by the minister, the
public prosecutor’s office and the Dutch Supreme Court alike, this argu-
ment has to be disregarded56.

The legislature expressly stated that although the confiscation pro-
cedure and the regular criminal procedure cannot be merged, they can
take place simultaneously and parallelly. In that case, the same judge(s)
can investigate both the criminal and the confiscation case57. In practice,
this often occurs. Even though the same judge then rules on both cases,
he always has to take two separate decisions.

Since there are only good arguments to separate the procedures in
difficult confiscation cases, it has been argued that the division of proce-
dures should be optional. In an upcoming legislative attempt to modern-
ize the Code of Criminal Procedure, it is accordingly proposed to abol-
ish this obligatory separation of procedures. According to the current
plans (which are not definite), the two will only be separated if it con-
cerns a difficult case. It will be at the discretion of the public prosecutor
to decide whether this is the case. In all other cases, the confiscation or-
der will be dealt with in the regular criminal trial58.

2.3.2. Authorities competent to request the imposition of a confiscation

A public prosecutor has to order a confiscation order from the judge.
The sanctions of withdrawal and forfeiture do not need to be requested;
the judge can impose them on his own initiative. In practice, the imposi-
tion of these sanctions usually follows a request by the public prosecutor.

2.3.3. Authorities competent to impose a confiscation

The sanctions of withdrawal and forfeiture and the confiscation or-
der are imposed by a criminal court. This can be either a judge ruling
alone, or a multi-judge division of the court59. The three mentioned crim-

55 BORGERS 2001, 104-106.
56 Aanwijzing afpakken, Staatscourant 2016, 72371, 1-2, Kamerstukken II 2003/04,

26268, 6, 11, Aanhangsel der Handelingen II 2008/09, 948, 1985, and HR 17 mei 2016,
ECLI:NL:HR:2016:874, NJ 2016/283, m.nt. REIJNTJES. See W.S. DE ZANGER, ‘De schakel-
bepalingen van de ontnemingsprocedure: de kunst van het weglaten’, Ars Aequi 2017, 960 en
DE ZANGER 2018a, 291.

57 Kamerstukken II 1989/90, 21504, 3, 10, 35, Kamerstukken I 1992/93, 21504, 22083,
53a, 2.

58 See DE ZANGER 2018b, 231-233, 239-240 with further references.
59 See article 21 CCP.

389THE NETHERLANDS



inal sanctions can also be part of an out-of-court settlement, either con-
sensual or imposed by the public prosecutor. As seen under, 1.1.1, these
forms of out-of-court settlement are not elaborated on in this country re-
port.

2.3.4. Standard of proof needed in order to impose a confiscation

There is no specific standard of proof needed for the imposition of
the sanctions of forfeiture and withdrawal. The decision to impose a cer-
tain criminal sanction does not, as a rule, need to be substantiated with
evidence. The judge merely has to give reasons for this decision (art. 359,
paragraph 5 CCP). This is different for the imposition of the confiscation
order of article 36e CC. Since the legislature wanted to prevent calcula-
tions of the illegally obtained profits that are made with too much dis-
cretion, he stipulated that the judge is obliged to underpin the calcula-
tion with lawful evidence (art. 511f CCP)60.

The court however still has much discretion in calculating the ob-
tained profit. Since it must make an ‘estimation’ of the profit and the leg-
islature has expressed that a ‘reasonable and fair division of the burden
of proof’ is allowed61, much can be expected from the defendant in the
confiscation procedure. As seen under 1.1.2, if the defendant has been
convicted of an offence of a certain severity and the public prosecutor
shows that he has obtained property without an apparant legal source, it
is up to the defendant to substantiate his statement that it does not con-
cern illegally obtained profits.

Besides, the court can apply evidentiary presumptions and general
rules in its calculation. It can for instance assume that narcotics are sold
for a specific price or that stolen products are sold on the illegal market
for a specific percentage of their legal value, even when there is no evi-
dence in the specific case before him supporting this assumption. In that
case, it is up to defendant to substantiate his statement that he has ob-
tained less advantage62.

Another often-used mechanism is that of ‘extrapolation’, whereby a
court uses information concerning a specific circumstance, and then as-
sumes it holds true for another, similar circumstance. For instance, if ev-
idence shows that a person has sold narcotics for 10 weeks, and the only

60 Kamerstukken II 1977/78, 15012, 3, 29, 53.
61 Kamerstukken II 1989/90, 21504, 3, 15, 58, 63 and Kamerstukken II 1990/91, 21504,

5, 2, 37.
62 See for instance: HR 14 February 2006, ECLI:NL:HR:2006:AU9127, NJ 2006/163.

See DE ZANGER 2018a, 182-188.
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evidence relating to the specifics of this trade provides information con-
cerning one of these 10 weeks, the court can multiply those circumstance
by ten in order to calculate the total amount of illegal profit. When do-
ing so, the Dutch Supreme Court does not demand any evidence of the
representativity of the extrapolated circumstance. On the contrary, it is
up to the defendant to produce evidence or at least cast doubt on the
calculation63.

As indicated under 1.1.1, the second and third type of the confisca-
tion order of article 36e CC do not aim at confiscating the proceeds of
the offence for which the defendant has been convicted. Instead, they
target the profits that are gained through other offences for which there
are ‘sufficient indications’ that the defendant has committed them (art.
36e, par. 2 CC), or that result from offences of which it is ‘plausible’ that
they have in any way let to a financial gain (art. 36e, par 3 CC).

At first sight, there therefore seems to exist a different standard of
proof compared to the criminal trial, in which the judge can only convict
someone if he is, on the basis of the evidence, ‘convinced’ of the guilt of
the defendant (art. 338 CCP). The question whether ‘sufficient indica-
tions’ and ‘plausible’ indeed implicate lower thresholds to come to a de-
cision, is however debated. The minister has on some occasions referred
to the civil standard of a ‘balancing of probabilities’64, but he has also de-
nied the suggestion in parliament that there has been a reversal of the
burden of proof. The Supreme Court has not clarified this issue as of yet.
In academic literature, it is argued that due to the possibly far-reaching
consequences of a confiscation order and due to the fact that the confis-
cation judge also rules on the possible commission of offences, the same
standard of proof should apply. The desired mitigation of the evidential
rules can, in this view, be found in the non-applicability of the minimum
evidential rules (see 2.3.6)65.

2.3.5. Time limit for the issuing of the confiscation order

The sanctions of forfeiture and withdrawal are imposed in the regu-
lar criminal procedure. There is no specific time limit in which they must
be imposed, other than the standard rule that the court must pass its
judgement within two weeks after the closing of the examination in court
(art. 345, paragraph 3 CCP). Article 6 ECHR furthermore dictates that
the criminal procedure must be finalized ‘within a reasonable time’.

63 HR 25 March 1997, ECLI:NL:HR:1997:AK1364. See BORGERS 2001, 276-277 and DE

ZANGER 2018a, 188-194.
64 Kamerstukken II 1989/90, 21504, 3, 63. See KOOIJMANS 2010.
65 BORGERS 2001, 280-286 and DE ZANGER 2018a, 172-175, with further references.
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The procedure leading to imposition of the confiscation order must
be initiated within two years at the latest after the criminal procedure
has, in first instance, led to a conviction (art. 511b, paragraph 2 CCP).
After the confiscation procedure is opened, there is no time limit in
which the court must impose a confiscation order. The only ‘hard’ time
limit is that the court must do so within six weeks after the closing of the
examination in court (art. 511e, paragraph 1, sub b CCP). In practice,
confiscation procedures can take a long time, and it occasionally occurs
that confiscation orders are imposed years after the commitment of the
criminal offence. As the rights of article 6, paragraph 1 ECHR apply in
the confiscation procedure, the confiscation order must be imposed
within a reasonable time. If the court fails to meet this time limit, the
amount of the confiscation order must be mitigated66, unless the undue
delay is compensated in the sanctioning in the related criminal proce-
dure67.

2.3.6. Rights and guarantees of the person addressed by the order and legal
remedies against a confiscation order

As regards the sanctions of forfeiture and withdrawal, the regular
rights and guarantees of the criminal procedure apply. It goes beyond the
scope of this country report to explain them in depth.

As seen under 2.3.1, the confiscation order of article 36e CC can
only be imposed in a separate, but possibly parallel confiscation proce-
dure. The framework of this confiscation procedure is modelled after
that of the regular criminal trial. Thereto, most of the regular provisions
are declared applicable in the confiscation procedure68. As a result, the
defendant enjoys most of the same guarantees he has in the criminal trial.
He can, for instance, not be forced to make a statement: he enjoys the
right not to incriminate himself. He can also adduce evidence and re-
quest the summoning and hearing of witnesses and experts.

By making some explicit exceptions in the law and by not declaring
some provisions applicable, the legislature has however also created
some differences between the two procedures69. The judge can for in-
stance pass his verdict six weeks after the closing of the investigation on
trial. In regular criminal trials this is two weeks70. The judge also has

66 See HR 11 February 2014, ECLI:NL:HR:2014:296, NJ 2014/135.
67 HR 17 November 2015, ECLI:NL:HR:2015:3321.
68 See articles 511b, paragraph 4, 511d, paragraph 1, 511e, paragraph 1 and 511g, para-

graph 2 CCP.
69 See DE ZANGER 2017.
70 See articles 345, paragraph 3 and 511e, paragraph 1 sub b CCP.
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more discretion to deviate from the claim of the public prosecutor.
Whereas in the regular criminal trial he is in principle bound by the se-
lection of offences in the indictment, this is not the case in the confisca-
tion procedure71.

More fundamentally, the provisions concerning the use of evidence
in criminal cases do not fully apply in confiscation procedures. Several
limitations are therefore not applicable. Written evidence cannot only be
used ‘in relationship to other evidence’. The rules regulating the admissi-
bility of anonymous witness statements do not apply fully either, al-
though the Hoge Raad has mitigated this difference by introducing simi-
lar guarantees72. Most importantly, the minimum evidential rules play no
role in confiscation procedures. Therefore, the judge can base his calcu-
lation of the illegally obtained profit on a single witness statement or a
statement of the defendant. This is not allowed in the regular criminal
trial. As the confiscation procedure can also deal with the question
whether (there are sufficient indications that) the defendant has commit-
ted criminal offences, this is not unproblematic. On this point, the de-
fendant enjoys fewer safeguards.

Furthermore, the Hoge Raad has added to these differences. Even
though the same provisions apply relating to the possibility to hear and
summon witnesses and experts (see art. 511b, paragraph 4 and 260-263
CCP), it has ruled that courts in the confiscation procedure can apply a
stricter criterion in ruling on requests by the defendant73. Furthermore,
the rules concerning witnesses that have not been heard by the defen-
dant74, do not apply in confiscation procedures75. The Hoge Raad justi-
fies these differences by pointing out that confiscation procedures are of
a different nature than regular criminal trials. By ruling in this manner,
the Hoge Raad has however contributed to this different nature76.

The defendant can file an appeal against the confiscation judgement
of the court. If he finds that the subsequent judgement by the appellate

71 Surprise decisions should however be prevented, see HR 15 May 2007, ECLI:NL:
HR:2007:BA0487, NJ 2007/506, m.nt. REIJNTJES and HR 26 September 2017, ECLI:NL:HR:
2017:247, NJ 2018/132, m.nt. VELLINGA-SCHOOTSTRA. This means that the judge has to give
the defendant the opportunity to respond to a possible change in offences giving rise to a
confiscation order.

72 HR 22 January 2008, ECLI:NL:HR:2008:BA7648, NJ 2008/406, m.nt. BORGERS.
73 HR 25 June 2002, ECLI:NL:HR:2002:AD8950, NJ 2003/97, m.nt. MEVIS.
74 These rules result from several ECtHR rulings, see ECtHR 10 July 2012, appl. no.

29353/06 (Vidgen/The Netherlands).
75 HR 2 March 2010, ECLI:NL:HR:2010:BK3424, NJ 2011/100, m.nt. BORGERS and

HR 7 April 2015, ECLI:NL:HR:2015:898.
76 See DE ZANGER 2018a, 227-236.
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court (gerechtshof) is ill-motivated or errs in law, he can appeal to the
Hoge Raad. Practically the same rules apply as in regular criminal proce-
dures (art. 511g and 511h CCP).

2.4. Third-party confiscation

There are no peculiarities on these issues. As seen under 1.2, third-
party application of the confiscation order is made possible by means of
freezing assets of a (mala fide) third party. The confiscation procedure
that precedes the imposition of the confiscation order does not alter if
objects are frozen under such a third party.

3. Mutual recognition aspects

3.1. Freezing

3.1.1. Legal framework for the mutual recognition of freezing orders

The mutual recognition of foreign freezing orders is governed by
the articles 5.5.1 until 5.5.8 CCP. These provisions only govern the mu-
tual recognition of freezing orders within the context of the European
Union, so in that sense there is a specific legal framework. These provi-
sions were (in different articles) introduced in 200577, in order to imple-
ment Council Framework Decision 2003/577/JHA78. In July 2018, they
were (without modification) transposed to the current articles79.

3.1.2. Authorities (in the executing State) in charge of deciding on the re-
quest of freezing orders

The public prosecutor is qualified to decide on the request of the
freezing order (art. 5.5.3 CCP).

3.1.3. Grounds for non-recognition and non-execution of freezing orders

Article 5.5.3 CCP (paragraphs 2-3) lays down the (optional)
grounds for non-recognition and non-execution of the freezing order.
The public prosecutor can decide to refuse the recognition and the exe-
cution, in case:

77 Staatsblad 2005, 310.
78 See Kamerstukken II 2004/05, 29845, 3.
79 Staatsblad 2017, 247, which entered into force on 1 July 2018.
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a. the certificate (mandatory on the basis of article 5.5.2 CCP) was
not submitted, was incomplete or at odds with the content of the order,
and the public prosecutor has given the foreign authority the opportu-
nity to remedy this within a certain period (see article 5.5.2, paragraph 4
CCP), but this did not happen within the set time limit;

b. the recognition and execution of the freezing order would be at
odds with a privilege or immunity under Dutch law;

c. the execution of the accompanying request for mutual legal assis-
tance concerning the transfer or confiscation of the objects80 would be at
odds with the principle of ne bis in idem, as laid down in articles 68 CC
and 255 CCP;

d. the order relates to a criminal offence which, if it were committed
in the Netherlands, is not punishable under Dutch criminal law, unless it
concerns an offence which has been identified in an order in council (Al-
gemene maatregel van bestuur) and that is threatened with a maximum
prison sentence of at least three years in the issuing State;

e. it is clear from the outset that a request for mutual legal assistance
concerning the transfer or confiscation of the objects cannot be complied
with.

3.1.4. Possibilities to postpone the execution of the freezing order

Postponement of the freezing order is governed by article 5.5.4
CCP. The public prosecutor can decide to do so, in case:

a. the execution would be at odds with an on-going criminal inves-
tigation;

b. another freezing decision has, in a criminal investigation, already
been taken in relation to the object;

c. a freezing decision has already been taken in relation to the ob-
ject, and this decision has priority over the freezing in a criminal investi-
gation.

The public prosecutor promptly informs the foreign authorities of
his decision to postpone the execution of the freezing decision. He spec-
ifies the grounds and the expected duration of the postponement. As
soon as the grounds for postponement have ceased, the freezing decision
is executed. The foreign authorities also receive a notification thereof. If
any restrictive measures are taken in relation to the objects, the public
prosecutor also informs the foreign authority thereof.

80 The freezing orders must, on the basis of article 5.5.2 CCP, be accompanied by such
a request.
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3.1.5. Time limit for the execution of the freezing order

Under article 5.5.3, paragraph 4 CCP, the public prosecutor decides
on the order promptly and if possible within 24 hours after he has re-
ceived the order. He informs the foreign authorities promptly and in a
written manner of his decision. In case the public prosecutor refuses the
recognition and execution of the order, he must specify his reasons for
that decision. The law does not sanction the potential non-compliance
with the mentioned time-limit.

3.1.6. Rights and guarantees of the person addressed by the foreign order in
the execution phase and legal remedies against a freezing order in the
executing State

The person addressed by the foreign freezing can, just as in a na-
tional case, file a complaint about the freezing of his assets. On the basis
of article 5.5.6 CCP, the procedure that is laid down in article 552a CCP
is also open to him81. The court can however not investigate the ground
for the freezing order. In order to challenge this ground, the defendant
should complain to the issuing authority or the court in the issuing coun-
try. To enable this, the foreign authority is obliged to specify the legal
remedies open to the defendant in the certificate that accompanies the
freezing order. The public prosecutor must inform the defendant of this
information.

The public prosecutor is, on the basis of article 5.5.6, paragraph 2
CCP, obliged to inform the foreign authority of the complaint and its
grounds, and of the judgement of the court.

3.2. Freezing of third-parties’ assets

There are no peculiarities on this issue.

3.3. Confiscation

3.3.1. Legal framework for the mutual recognition of confiscation orders

The mutual recognition of confiscation orders in the context of the
European Union is governed by the Financial Penalties and Confiscation
Orders Mutual Recognition and Enforcement Act (Wet wederzijdse erken-
ning en tenuitvoerlegging geldelijke sancties en beslissingen tot confiscatie,
hereinafter: WWETGC). This law was first introduced to implement the

81 See on this procedure: 2.1.7 of this country report.
82 Staatsblad 2007, 354 and 432.
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Council Framework Decision 2005/214/JHA on the application of the
principle of mutual recognition to financial penalties. Accordingly, it ini-
tially only governed the mutual recognition and execution of such finan-
cial sanctions82. After the adoption of the Council Framework Decision
2006/783/JHA on the application of the principle of mutual recognition
to confiscation orders, the WWETGC was amended to implement this
new European legislation. The adjustments came into force on 1 June
200983. Since then, it is also applicable to confiscation orders.

Since the Netherlands has implemented Council Framework Deci-
sion 2006/783/JHA, the following amount of confiscation decisions were
sent to the Netherlands until 2017 on the basis of this European instru-
ment84:

They were sent in from the following issuing countries:

83 Staatsblad 2009, 124 and 224. See Kamerstukken II 2007/08, 31555, 3.
84 Source: European legal affairs division of the Central Judicial Recovery Agency, CJIB.
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2009 0
2010 4
2011 6
2012 3
2013 18
2014 13
2015 19
2016 16
2017 20
Total 99



The Netherlands has sent out the following amount of confiscation
decisions to other European countries85:

85 Source: European legal affairs division of the Central Judicial Recovery Agency, CJIB.
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They were sent to the following countries:

Approximately 10% of these confiscation decisions were not recog-
nized and executed by the foreign authorities. As a reason for this not-
recognition, they provided that the assets were not found, the judgement
was too old, the person was not found or was deceased.

3.3.2. Authorities (in the executing State) in charge of deciding on the re-
quest of confiscation orders

According to article 4 WWETGC, the public prosecutor in the de-
partment of Leeuwarden is in charge of deciding on incoming requests

2009 0
2010 0
2011 5
2012 27
2013 30
2014 13
2015 16
2016 13
2017 19
Total 123



for recognition and execution of (financial sanctions and) confiscation de-
cisions. Due to a revision of the ‘Judicial Map’ of the Netherlands, this
has become the department ‘Noord-Nederland’ (North Netherlands).
The public prosecutor in this department is assisted by the Central Judi-
cial Recovery Agency (Centraal Justitieel Incassobureau, hereinafter:
CJIB), the central collection agency of the ministry of Justice and Security.
It is appointed as the central authority as meant in article 3, paragraph 2
of the 2006 framework decision. It supports the public prosecutor in its
legal tasks, by inter alia fulfilling a ‘mailbox function’ for the public pros-
ecutor, checking the request for completeness, and (if necessary) request-
ing the foreign authorities for additional documents and information86.

In the past, practice was that the CJIB itself ruled on the recognition
and execution of incoming confiscation decisions. It determined for in-
stance whether there were grounds for refusal. The public prosecutor
was informed of these decisions afterwards. In case there was doubt as to
the recognisability of the request, the CJIB would pass the case on to the
public prosecutor. Since the competent court has ruled that this practice
was in violation of the WWETGC and the parliamentary history thereof,
the public prosecutor’s office has changed its policy87.

Due to a change in the law, the responsibility for the execution of
criminal sanctions (in general) will in the future (when the law will enter
into force) transfer from the public prosecutor’s office to the Ministry of
Justice and Security. The CJIB will no longer act under the responsibility
of the public prosecutor’s office, but under that of the minister. This law
has passed the parliament and has been published in the ‘Staatsblad’, but
its implementation date is yet to be determined88. As a result of this law,
the public prosecutor will remain the competent authority to decide on
the recognition of incoming confiscation decisions, but the Minister of
Justice and Security will become the authority to execute such decisions.
Article 4 WWETGC will be amended accordingly.

If a foreign confiscation order is recognized, it is executed accord-
ing to Dutch law89. This means that if the defendant does not fulfil his
payment obligation, the public prosecutor can request permission from
the court to imprison the defendant for failure to comply with the con-

86 Kamerstukken II 2007/08, 31555, 3, 7 and Uitvoeringsbesluit wederzijdse erkenning
en tenuitvoerlegging van geldelijke sancties en beslissingen tot confiscatie, Staatsblad 2007,
433, Staatsblad 2009, 190, Staatsblad 2011, 343 and Staatsblad 2012, 400.

87 District Court of North Netherlands (Rechtbank Noord-Nederland) 23 January 2013,
ECLI:NL:RBNNE:2013:BZ8760.

88 Staatsblad 2017, 82.
89 Article 22 WWETGC.
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fiscation order (see art. 22 WWETGC and art. 577c CCP). The Euro-
pean Court of Justice has recently (after a request for a preliminary rul-
ing from the Rechtbank Noord-Nederland) ruled that such imprison-
ment is not odds with article 12 of the 2006 Framework Decision
(2006/783/JHA). This is not different if the law of the issuing State also
authorises possible recourse to a term of imprisonment for the non-exe-
cution of the confiscation order. Since this imprisonment does not re-
place the payment obligation, article 12 paragraph 4 of the Framework
Decision does not require permission from the issuing State before the
imprisonment90.

3.3.3. Grounds for non-recognition and non-execution of confiscation or-
ders

Articles 24, 24a and 25 WWETGC lay down the grounds for non-
recognition and non-execution of foreign confiscation orders. Some of
the optional grounds for refusal of the framework decision have become
mandatory in Dutch law91. These mandatory grounds are laid down in
articles 24 and 24a, whereas article 25 provides for optional grounds for
refusal. Article 24 WWETGC states that the public prosecutor refuses
the recognition and execution of confiscation orders in case:

– the foreign confiscation decision has been taken in response to an
offence:

- on which a Dutch court has already taken a final decision pertain-
ing to this defendant (ne bis in idem);

- for which another (foreign) court has already imposed a criminal
sanction on the defendant, and this sanction has been executed (ne bis in
idem);

- which, if it were committed in the Netherlands, is not punishable
under Dutch criminal law, unless it concerns an offence which has been
identified in an order in council92 and that is threatened with a maximum
prison sentence of at least three years in the issuing State.

– the Netherlands would have had jurisdiction over the offence
which has led to the criminal case which led to the confiscation decision,
and that the legal time limit for execution for that offence would have
lapsed93.

90 Court of Justice EU (First Chamber) 10 January 2019, C-97/18 (ECLI:EU:C:2019:7).
91 See Kamerstukken II 2007/08, 31555, 3, 14-17.
92 This order in council (Algemene maatregel van bestuur) will contain the offences that

are listed in article 6 of the framework decision.
93 This period of limitation is laid down in article 76, paragraph 2 CC.
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– the execution of the confiscation decision would be at odds with
an immunity under Dutch law (such as in relationship to a diplomat).

– the execution of the confiscation decision would be at odds with
the rights of interested parties, such as third parties.

If the public prosecutor considers refusing the recognition and exe-
cution of a confiscation decision on the mentioned ne bis in idem
grounds, or on the ground of rights of interested third parties (unless a
legal remedy under article 27 is invoked, see 3.3.6), he must first grant
the issuing authority the opportunity to provide him with information
concerning the relevant circumstances.

On the basis of article 24a WWETGC, the public prosecutor is also
obliged to refuse the recognition and execution in case:

– the certificate shows that the person concerned did not appear at
the investigation in court that led to the imposition of the confiscation
order, unless it is laid down in the certificate that he was (in accordance
with the rules of procedure of the issuing State):

- summoned to appear in time and in person, or was otherwise in-
formed of the date and place of the court investigation, in such a manner
that he unambiguously knew about the court procedure in which a deci-
sion could be passed if he did not appear;

- aware of the court investigation, but he chose to be represented by
an attorney, and this attorney conducted his defence in the procedure;

- he expressly did not contest or file an appeal against an imposed
confiscation order within the prescribed term, even though he was in-
formed of his right to do so.

If the public prosecutor wants to apply this ground of refusal, he is
obliged to grant the issuing authority the possibility to provide him with
information concerning the relevant circumstances94.

Article 25 provides for the optional grounds for refusal. The public
prosecutor can decide not to recognize and execute the foreign decision,
in case:

– the offence95 that led to the imposition of the confiscation decision
was (in whole or in part) committed:

- within the territory of the Netherlands or on a Dutch ship or air-
craft;

94 This ground for refusal was introduced to implement the Council Framework Deci-
sion 2009/299/JHA.

95 If the confiscation is the response to both money laundering and another offence, the
‘offence’ in this ground for refusal relates to this other offence.
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- outside of the territory of the issuing State, while the Netherlands
would not have jurisdiction over the offence if it were committed outside
of Dutch territory.

– it concerns extended confiscation, other than the forms of confis-
cation defined in article 3, paragraphs 1 and 2 of Council Framework
Decision 2005/212/JHA.

These optional grounds for refusal can only be applied if the public
prosecutor has granted the issuing authority the opportunity to provide
him with information concerning the relevant circumstances. If the pub-
lic prosecutor decides to refuse the recognition and execution, he will
notify the issuing authority promptly and supported by reasons (see art.
29 WWETGC).

As seen under 3.3.1 supra, since the Netherlands has implemented
Council Framework Decision 2006/783/JHA in June 2009, a total of 99
foreign confiscation decisions were sent to the Netherlands until 2017.
All these 99 incoming confiscation decisions were recognized by the
Dutch authorities.  Hence, until 2017 there have been no cases in which
one of the grounds for refusal was used. In the 12 published cases in
which a defendant has, on the basis of article 27 WWETGC (see 3.3.6),
challenged the decision to recognise and execute a foreign confiscation
decision, the court has never squashed the decision of the public prose-
cutor on the basis that one of the above-mentioned grounds for refusal
should have been applied96.

3.3.4. Possibilities to postpone the execution of the confiscation order

Article 26 WWETGC governs the possible postponement of the ex-
ecution of foreign confiscation decisions. The public prosecutor can de-
cide to do so, in case:

a. the confiscation decision concerns a sum of money and has been
sent to several countries, where the public prosecutor rules that there is
a risk the total receipt of the execution would exceed the amount laid
down in the confiscation decision;

b. the procedure of article 27 WWETGC has been initiated (see
3.3.6);

c. the execution would be at odds with an on-going criminal investi-
gation;

d. he deems translation of the confiscation decision necessary;

96 See for instance: District Court of North Netherlands (Rechtbank Noord-Nederland)
6 November 2013, ECLI:NL:RBNNE:2013:8370, 14 October 2015, ECLI:NL:RBNNE:2013:
8370 and 20 April 2018, ECLI:NL:RBNNE:2018:1562.
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e. the confiscation decision relates to a specific object which is al-
ready the subject of an on-going confiscation procedure.

The public prosecutor promptly informs the foreign authorities of
his decision to postpone the execution of the confiscation decision. If
this decision is based on one of grounds b-e, he specifies these grounds
and the expected duration of the postponement. As soon as the grounds
for postponement have ceased, the confiscation decision is executed. The
foreign authorities also receive a notification thereof.

3.3.5. Time limit for the execution of the confiscation order from the com-
munication of the foreign decision

There is no legal time limit in place for the execution of the foreign
confiscation order. In practice, the period between the receipt of a for-
eign confiscation decision and its recognition strongly depends on the
specific case and whether it is sent in containing all the necessary docu-
ments. If that is the case, the recognition can take place within 30 until
45 days97.

3.3.6. Rights and guarantees of the person addressed by a foreign confisca-
tion order in the execution phase and legal remedies against a con-
fiscation order in the executing State

Article 27 of the WWETGC grants the defendant (and other inter-
ested parties) a legal remedy to challenge the decision of the public pros-
ecutor to recognize and execute the confiscation decision. He can lodge
an appeal to the District Court of North Netherlands (Rechtbank Noord-
Nederland) within seven days from the day he is informed of the public
prosecutor’s decision98. This appeal postpones the execution of the con-
fiscation decision. The foreign authority is promptly informed of a
lodged appeal. As seen under 3.3.3, published case-law does not demon-
strate any successful application of this appeal procedure.

Article 22 WWETGC states that if the foreign confiscation decision
is recognised, it is executed according to Dutch law. This means that the
Dutch authorities can seize and sell assets belonging to the defendant in
order to execute the payment obligation. This mechanism has been de-
scribed under 2.1.1, supra. As seen under 2.1.7, supra, defendants can
challenge such a freezing and selling of assets before a court99. On the

97 Source: European legal affairs division of the Central Judicial Recovery Agency, CJIB.
98 Kamerstukken II 2008/09, 31555, 6.
99 Article 575, paragraph 3 CCP.
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basis of article 27, paragraph 4 and article 15 WWETGC, this possibility
is also open to defendants whose confiscation decision is recognized and
executed in the Netherlands. They can file a complaint before the Dis-
trict Court of North Netherlands (Rechtbank Noord-Nederland). This
complaint cannot challenge the payment obligation as such; it merely
aims at the manner of execution thereof.

Dutch confiscation law offers defendants the possibility to request a
mitigation or remittance of the payment obligation in the execution
phase (art. 577b, paragraph 2 CCP100). Since this does affect the payment
obligation, it is not applicable to foreign confiscation decisions that are
executed in the Netherlands101. The defendant can however request to be
granted a pardon on the basis of article 558 CCP, as this is expressly
stated in article 37 WWETGC. In case the pardon is granted, the foreign
authority is promptly informed of that decision.

3.4. Third-party confiscation

In case the Netherlands has received a request to recognize a for-
eign confiscation decision (see 3.3), the public prosecutor can freeze
and sell assets in order to execute the confiscation sanction. It can con-
cern either specific objects pointed out in the request or other objects
that can serve to execute the confiscation decision. The general rules
concerning the freezing and subsequent selling of assets in order to ex-
ecute national confiscation orders apply102. This means that assets under
a mala fide third party can be seized and sold in order to execute a for-
eign confiscation decision that is executed in the Netherlands (see 1.2
supra). If a third party claims to have ownership of objects that have
been frozen on the basis of the WWETGC, he can use the provisions of
the Civil Code of Procedure to challenge the execution (art. 27, para-
graph 2 WWETGC).

Article 30 WWETGC furthermore allows for the freezing of assets
during the period in which the confiscation decision is reviewed for
recognition, or when the execution thereof is postponed. Such freezing is
only possible if there are valid reasons to expect that the confiscation de-
cision will shortly be executed in the Netherlands.

100 See DE ZANGER 2018a, 333-373 concerning this procedure.
101 District Court of North Netherlands (Rechtbank Noord-Nederland) 13 November

2005, ECLI:NL:RBNNE:2015:6359.
102 Art. 22 WWETGC refers to art. 577b, paragraph 1 CCP, which governs the execu-

tion of confiscation orders.
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4. Management and disposal aspects

4.1. Freezing

4.1.1. Authorities responsible for the management of frozen assets

Frozen assets are managed under the responsibility of the public
prosecutor. With this aim, a ‘national freezing authority’ (Landelijke
Beslag Autoriteit, LBA) has been introduced, which is part of the Na-
tional Office for Serious Fraud, Environmental Crime and Asset Confis-
cation of the public prosecutor’s office. It coordinates all the seizures and
freezing of assets, and serves as a centralised office in the sense of article
10 of Directive 2014/42/EU103. It thus has a supervising role, in which it
inter alia advices public prosecutors and manages the freezing and dis-
posal of assets abroad.

The actual remand in custody (bewaring) is done by several custo-
dian authorities. Which authority is competent depends on the nature of
the seized assets. When it concerns movable property, this is as a rule
done by the State Property Service (Domeinen Roerende Zaken, DRZ),
which is a part of the Ministry of Finance. If the frozen asset concerns
cash money, it is managed by the National Service Centre for the Public
Prosecution Service (Dienstverleningsorganisatie OM, DVOM, afdeling
landelijk beheer inbeslaggenomen gelden)104. These custodian authorities
store, value and sell or destroy the assets in accordance with the judge-
ment of a public prosecutor.

4.1.2. Possible activities with the frozen assets

Frozen assets can be given back (without a guaranty) to the person
under whom they were frozen or a third party who is the entitled party
to the asset (art. 116 CCP). If it concerns assets that are not suited for
storage (e.g. drugs, car wrecks, fireworks et cetera), of which the costs of
storing are disproportionate to their value, or that are exchangeable and
which value can be easily determined, the public prosecutor can autho-
rize the selling, destruction or abandonment to the custodian authority.
If the public prosecutor does not respond to a request for such an au-
thorization within six weeks, the custodian authority can decide to sell,
destruct or abandon the assets without an explicit authorization. Before

103 Staatscourant 2015, no. 11370, 5.
104 Other authorities are responsible for the management of specific assets, such as

firearms, falsified documents and counterfeit money. See article 1 of the Besluit Inbeslagne-
ming Voorwerpen, Staatsblad 1995, 699 and 2012, 615.
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doing so, the value of the objects is estimated by an expert105. If frozen
assets are sold, the proceeds of the selling are subsequently frozen with
the aim of executing the confiscation order (art. 117 CCP).

After the assets have been frozen for two years, the custodian au-
thority can (also if it does not concern assets described above) decide to
sell, destruct or abandon the frozen assets, unless the public prosecutor
objects thereto within two weeks after he is given notice of the custodian
authority’s intention (art. 118 CCP).

Frozen assets can also be returned to its owner with a financial guar-
anty. The guaranty can also be fulfilled by a third party (art. 118a CCP).

4.1.3. Costs and earnings of the management of the assets

The public prosecutor’s office bears the costs of managing the
frozen assets. In the execution phase, the costs of freezing the assets and
subsequently selling them in order to execute the confiscation order are
however borne by the defendant (see 4.3.2).

4.1.4. Possibilities to claim damages suffered by a wrongful management of
frozen assets

If the manner in which the object is managed is wrongful, for in-
stance when the object is damaged, the person concerned can initiate a
civil liability procedure against the State. The minister deemed it unnec-
essary to design a specific procedure for such claims106.

4.1.5. Peculiarities when the assets are managed abroad

If the Dutch public prosecutor issues the mutual recognition of a
freezing order abroad, the articles 5.5.9 until 5.5.13 CCP apply. The pub-
lic prosecutor can formulate procedural requirements which the execut-
ing authorities must obey as much as possible in the execution.

Interested parties can, on the basis of articles 552a and 552c CCP,
file a complaint against the issuing of the order at the court of the district
to which the issuing public prosecutor is assigned.

4.1.6. Peculiarities if the assets are managed on the basis of the decision of
a foreign authority

If assets are managed in the Netherlands on the basis of the decision
of a foreign authority, some peculiarities occur. The custodian authority

105 Article 14 of the Besluit inbeslaggenomen voorwerpen, Staatsblad 2012, 168.
106 Kamerstukken II 1989/90, 21504, 3, 28-29.

406 WOUTER S. DE ZANGER



can only decide (on the basis of article 117 CCP, see 4.1.2) to sell, de-
struct or abandon the assets, if the public prosecutor has consulted the
foreign authority (art. 5.5.5, paragraph 5 CCP). The public prosecutor
can furthermore, after consulting with the foreign authority, set condi-
tions in order to limit the duration of the freezing. If he ends the freez-
ing in conformity with these conditions, he promptly informs the foreign
authority (art. 5.5.7, paragraph 3 CCP).

4.2. Freezing of third-parties’ assets

There are no peculiarities on this issue. Article 5.5.5, paragraph 1
CCP states that the regular legal provisions concerning freezing are ap-
plicable to the execution of a foreign freezing order. This means that the
provisions that govern the freezing of assets under a mala fide third party
(art. 94a paragraphs 4-5 CCP, see 2.2 supra) also apply.

4.3. Confiscation

4.3.1. Authorities responsible for the disposal of confiscated assets

The disposal of confiscated assets is as a rule done by the custodian
authorities mentioned under 4.1.1, supra. As seen, for movable assets this
is the State Property Service (Domeinen Roerende Zaken). Assets that
have been frozen can also be disposed of with the aim of executing the
confiscation order by a bailiff (deurwaarder), who operates in accordance
with the Code of Civil Procedure107. The execution of criminal sanctions
falls under the responsibility of the public prosecutor, so the disposal of
confiscated assets is his responsibility.

4.3.2. Modalities of the disposal

Apart from the specific rules governing the disposal of assets in or-
der to execute the confiscation order (see 2.1.1), the disposal is governed
by the rules of the Code of Civil Procedure108. This means that the assets
are disposed of by means of a selling by public auction. The costs of sell-
ing the assets with the aim of executing the confiscation order are borne
by the defendant. It concerns costs a bailiff makes for corresponding
with the defendant and for freezing and selling the assets. The proceeds
of selling the assets are firstly employed to satisfy the costs, so the pay-

107 Kamerstukken II 1994/95, 23692, 5, 9.
108 Kamerstukken II 1989/90, 21504, 3, 43.
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ment obligation of the defendant is only mitigated with the amount that
remains after that109.

4.3.3. Uses, purposes and beneficiaries of the confiscated assets

If assets are confiscated, their value as a rule flows into the State
treasury. If the execution consists of payments by the defendant, these
are added to the budget of the State. The same goes for the value of ob-
jects that are frozen and subsequently sold. After the turnover from the
sell is used to pay for any costs of the selling process (e.g. bailiff costs),
the rest becomes property of the State. As a rule, the proceeds are not
‘earmarked’ for specific goals, but they contribute to the general budget.
In recent years however, there have been examples of cases in which spe-
cific investments by the Ministry of Justice – e.g. in specific confiscation
teams of regional parts of the public prosecutor’s office – are monitored
and reinvested for the same purpose.

Objects that have been subject to a withdrawal are as a rule de-
stroyed, since it concerns objects of which the uncontrolled possession is
in breach of the law or contrary to the public interest, i.e. dangerous ob-
jects (see 1.1.1).

If there are victims involved in the case, they will be compensated
first, if they have a civil claim on the defendant or if the judge has or-
dered a criminal compensation order on the ground of article 36f CC. In
that case, the payments by the defendant and the yield of the frozen as-
sets will first be used to fulfil these payment obligations110.

The Netherlands has practically no tradition of social reuse of con-
fiscated assets. In April 2015, the Minister stated that he did not, at that
moment, see reason to reserve the income from confiscation for specific
purposes111. Recently however, there has been a first experiment in this di-
rection when a boat that was allegedly used to transport drugs was frozen
in a money laundering case. Instead of being sold it, the boat has been do-
nated by the public prosecutor’s office to a maritime and transport edu-
cational organization. Because of the specifics of the ship, it was expected
that a public auction would enable criminals to buy the ship and use it for
drug trafficking purposes (again). Furthermore, the symbolic effect of this
donation is emphasized. The public prosecutor’s office intends to increase
such initiatives to reuse criminal assets and instrumentalities112.

109 DE ZANGER 2018a, 318-324.
110 Article 36f, paragraph 6 CC.
111 Staatscourant 2015, no. 11370, 5.
112 See https://www.om.nl/@101163/voormalige-drugsboot/ (5 April 2019).
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4.3.4. Peculiarities when the assets are managed abroad in consequence of
a mutual recognition request

There are no peculiarities on this issue.

4.3.5. Peculiarities if the assets are managed on the basis of the decision of
a foreign authority

If assets are to be managed in the Netherlands on the basis of a con-
fiscation decision of a foreign authority, they are managed and disposed
of as if it concerns assets that serve to execute a Dutch confiscation de-
cision. If the Netherlands has recognized a foreign confiscation order
(see 3.3) and the amount of money that results from the execution is
higher than € 10.000, half of the received amount is transferred to the is-
suing State. If the execution yields € 10.000 or less, it flows to the Dutch
State. If the confiscation concerns specific objects, they can either be
sold (after which the yield is divided between states), transferred to the
issuing State or destroyed113. The minister of Justice can however agree
with the foreign State to make an alternative division of the yields of ex-
ecution (art. 28 WWETGC).

4.4. Third-Party Confiscation

There are no peculiarities on this issue.

113 Objects that concern Dutch cultural heritage are however not sold or transferred to
the foreign State.
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SUMMARY: 1. Substantive aspects on confiscation. – 1.1. Criminal confiscation. – 1.2. Ex-
tended confiscation. – 1.3. Non-conviction-based confiscation. – 1.4. Other types
of confiscation. – 1.5. Third party confiscation. – 2. Procedural aspects. – 2.1.
Freezing. – 2.2. Confiscation. – 3. Aspects of mutual recognition. – 3.1. Freezing.
– 3.2. Confiscation. – 4. Management and disposal aspects. – 4.1. Freezing and
confiscation. – 4.2. Third party rights and claims for damages for wrongful man-
agement.

1. Substantial aspects on confiscation

First and foremost, confiscation in Romania is regulated through
several instruments, the most important, substantial wise, being the Ro-
manian Criminal Code – therefore confiscation has a predominant crim-
inal nature. In the following lines, all the existing types of confiscation
present in the national legal landscape will be presented, as well as each
of their particular features. The institutions of criminal nature are crimi-
nal confiscation, extended confiscation and non-conviction-based confis-
cation. In the last part of this first section, an overview will be made with
regard to administrative confiscation and confiscation on the basis of
Law no. 55/1996.

1.1. Criminal confiscation

Confiscation (otherwise known as criminal confiscation or special
confiscation) is regulated in the Romanian legal framework in the Crimi-
nal Code, being an institution with tradition. Currently, the legal regime
is regulated in Title IV, Chapter II, at art. 112 of the Criminal Code
(adopted in February 2014), beforehand being regulated similarly in the
Criminal Code of 1968, in art. 118.

Per its legal nature, beforehand and now, confiscation is a security
measure, being applied alongside the compulsion to undergo medical
treatment, admission to a medical facility, prohibition to become em-
ployed or to practice a certain profession and extended confiscation.



Since its nature is that of a security measure, confiscation can become ap-
plicable only against a person who committed an unjustified offense under
criminal law. Which regard to the concept of unjustified offense, two el-
ements need to be fulfilled in order to be able to order a security mea-
sure: (1) the perpetrator must commit an act provided by criminal law
and (2) the act must be performed unjustifiably, respectively without the
application of any of the regulated justifiable causes (legitimate defense,
state of necessity, exercising a right or meeting an obligation and the con-
sent of the victim). If any of these cases are present, security measures
cannot be ordered.

Having this condition in mind, it is important to note that in the
wording of article 107 of the Criminal Code, security measures seek to
eliminate any state of hazard and prevent the commission of offenses pro-
vided by criminal law and security measures may also be taken in case no
penalty is applied to the offender. Having analyzed the article, one can ob-
serve that the purpose of security measures in the Romanian legal system
(and commonly) is the elimination of a source of hazard – on the one side,
and the prevention of the commission of other offenses, on the other side.
No further explanation is thus needed in this sense, being self-evident the
conditions under which a security measure may be ordered and the pro-
cedural standard that must be attained so as a security measure to be pro-
nounced against a certain individual. Turning back to the applicable legal
provision concerning confiscation, the law states the following:

Art. 112 of the Criminal Code
(1) The following shall be subject to special confiscation:
a) assets produced by perpetrating any offense stipulated by criminal

law;
b) assets that were used in any way, or intended to be used to commit

an offense set forth by criminal law, if they belong to the offender or to an-
other person who knew the purpose of their use;

c) assets used immediately after the commission of the offense to en-
sure the perpetrator’s escape or the retention of use or proceeds obtained, if
they belong to the offender or to another person who knew the purpose of
their use;

d) assets given to bring about the commission of an offense set forth
by criminal law or to reward the perpetrator;

e) assets acquired by perpetrating any offense stipulated by criminal
law, unless returned to the victim and to the extent they are not used to
indemnify the victim;

f) assets the possession of which is prohibited by criminal law.
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(2) In the case referred to in par. (1) let. b) and c), if the value of as-
sets subject to confiscation is manifestly disproportionate to the nature and
severity of the offense, confiscation will be ordered only in part, by mone-
tary equivalent, by considering the result produced or that could have been
produced and the asset’s contribution to it. If the assets were produced,
modified or adapted in order to commit the offense set forth by criminal
law, they shall be entirely confiscated.

(3) In cases referred to in par. (1) let. b) and c), if the assets cannot be
subject to confiscation, as they do not belong to the offender, and the person
owning them was not aware of the purpose of their use, the cash equivalent
thereof will be confiscated in compliance with the stipulations of par. (2).

(4) The stipulations of par. (1) let. b) do not apply to offenses com-
mitted by using the press.

(5) If the assets subject to confiscation pursuant to par. (1) let. b) - e)
are not to be found, money and other assets shall be confiscated instead, up
to the value thereof.

(6) The assets and money obtained from exploiting the assets subject
to confiscation as well as the assets produced by such, except for the assets
provided for in par. (1) let. b) and c), shall be also confiscated.

Having observed the structure of the legal provision, before analyz-
ing each of the conditions that need to be met in order to confiscate, we
believe that it is essential to answer one fundamental question: is the im-
position of confiscation, as regulated by art. 112 of the Criminal Code
mandatory or is it optional? The answer seems rather simple if one con-
siders the legal nature of the institution and paragraphs. 1 let. a-f. of art.
112 of the Criminal Code.

According to the aforementioned provision, confiscation shall be
applicable to (1) assets produced by the commission of any criminal of-
fense, (2) assets used or intended to be used in the commission of the of-
fense, (3) assets used immediately after the commission of the offense in
order to escape or to ensure the retention of proceeds, (4) assets given to
bring about the commission of the offense or to reward the perpetrator,
(5) assets acquired by perpetrating the offence and (6) assets the posses-
sion of which is prohibited by criminal law.

As it can be seen, there are 6 categories of assets that can be confis-
cated. However, since confiscation is a security measure and the cate-
gories are expressively enumerated without any supplementary clarifica-
tions, the inference is that confiscation is compulsory to be ordered,
since the purpose of a safety measure is to eliminate hazard and prevent
the commission of further offenses. The law thus presumes that if the as-
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set falls within one of the categories presented above, it constitutes a
source of hazard. As an example, a pot per se used in the commission of
an offense is not dangerous given its nature; however, since it has been
used in the commission of the offense, the law presumes it is a source of
danger and the court must therefore order its confiscation.

Regarding the persons against whom the order to confiscate may be
imposed, an analysis must be made in each hypothesis provided. As a
general rule, the concept of committing an offence relates in the Roman-
ian legal framework to all the participants to the offence, regardless of
their input. As such, confiscation may be ordered against the perpetrator
himself, the instigator and the accomplice (even in the modality of im-
proper participation, under certain conditions).

Starting with the first hypothesis provided, the Criminal Code im-
poses the issuing of a confiscation order if the assets are produced by the
commission of any criminal offense. In legal doctrine1, it was stated that
such assets must be considered those that did not have an existence be-
fore the commission of the offense, being a consequence of the commis-
sion. Other authors have extended the understanding and stated that
even though the asset existed beforehand, it will still be considered an as-
set produced by the commission of the offence insofar as the modifica-
tion of the asset resulted from the commission of the offense2. As exam-
ples of assets preexisting, the authors described the situation of goods in-
troduced by contraband, medicine containing illicit substances and so
on. Per the classic examples, assets produced by the commission of the
offense could be new coins, falsified credit titles, falsified instruments of
payment, falsified check, counterfeited tickets and so on.

The second situation concerns the case of assets that were used or in-
tended to be used in the commission of any criminal offense. The provi-
sion was subject to debate both in legal practice and in doctrinal research,
several opinions being presented. However, legal scholars3 consider that
confiscation can be ordered with respect to all assets that were used in the
commission of the offense, irrespective of their input. Moreover, consid-
ering assets destined to be used, legal practice4 has stated that since they

1 See M. VASILE, Confiscarea specială şi expulzarea în dreptul penal român, ed. Universul
Juridic, Bucureşti, 2012, 91.

2 See I. LASCU, Confiscarea specială ca măsură de siguranţă. Condiţii generale reglemen-
tate de Noul Cod Penal, Dreptul, no. 12, 2005, 207.

3 See V. DOBRINOIU, I. PASCU, M.A. HOTCA, I. CHIŞ, M. GORUNESCU, C. PĂUN, N. NEAGU,
M. DOBRINOIU, M. CONSTANTIN, Noul cod penal comentat. Partea generală, ed. a-III-a, ed. Uni-
versul Juridic, Bucureşti, 2016, 645.

4 See Supreme Court, S. pen., Dec. nr. 3933/2003, în RDP nr. 1/2006, 171.
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were not used in the commission, such assets can be confiscated only in-
sofar as they were transformed, prepared, modified or adapted for the
commission of the offense. In this sense5, even though some debate ex-
isted beforehand, it is now relatively clear that confiscation on the basis of
letter art. 112 par. 1 let. b) can be rendered only for the commission of of-
fenses that have an intentional basis and not offense characterized only by
negligence (used, destined to be used, for the commission).

Limit-wise, confiscation relying on this article can be rendered only
for assets that pertain to the offender or to a third party who knew the
purpose of their use and not for offenses committed through press. Con-
cerning the concept of a third party that knew, the respective party will
be qualified, according to Romanian legislation as an accomplice or in-
stigator, the institution not being applicable to per se de bona fide third
parties. As such, confiscation will be render on the basis of participation
to the offense. The second limit, respectively the inability to confiscate if
the offense was committed through press, relates to the right to be in-
formed and the very serious effect that confiscating the technical instru-
ments of a press institution can have6.

The third case relates to assets used immediately after the commis-
sion of the offense to ensure the perpetrator’s escape or the retention of
the proceeds obtained. This is a new motive so as to order confiscation;
the regulation being lobbied for by the judiciary. In this sense, the assets,
as in the previous case, must pertain to the offender or a third party that
knew the purpose of their use. As such, there is no bona fide third party
affected, the person who knew being sanctioned either as a coperpertra-
tor, accomplice or instigator. As well, if the instrument is given by a par-
ticipant to the initial offense, it must be confiscated as well on the basis
of let. b of art. 112 of the Criminal Code.

The fourth case concerns assets given to bring about the commis-
sion of an offense set forth by criminal law or to reward the perpetrator.
In this sense, no special issues seem relevant, the following conditions
being required: (1) the assets need to be offered with the scope of deter-
mining the commission of the offense or the reward the perpetrator, (2)
the assets need to be given voluntarily (3) the deed for which the assets
are given needs to be a crime provided by criminal law, committed un-
justifiably. Per legal doctrine7, several judicial decisions were criticized

5 See D. NIŢU, Modificările aduse în materia confiscării de prevederile legii nr. 278/2006,
Caiete de Drept Penal, nr. 3/2006, 46.

6 Ibidem.
7 See M. BASARAB, V. PAŞCA, C. BUTIUC, G. MATEUŢ, Codul penal comentat. Vol. I, Partea

generală, ed. Hamangiu, Bucureşti, 2007, 601.
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because in situations as the one described above, confiscation was or-
dered on the basis of art. 112 let. e) (assets acquired by the commission
of the offense), stipulating that the key difference between the two is that
in the case of the latter, the assets found in the possession of the offender
were acquired by the commission of the offence and they were not given
so as to reward or to influence the commission of the offense. As such,
the consummation of the crime as well as the obtaining of the asset is an
effect of the commission of the offense on the basis of let. e) of art. 112
of the Criminal Code.

The fifth hypothesis concerns partly the situation described above,
respectively the confiscation of assets acquired by perpetrating any of-
fense stipulated by criminal law. This would be the most used basis for
confiscation, as for many common offenses, confiscation is rendered
(theft, robbery, fraud and so on). The main limitation in this case is the
exclusion of confiscation if the assets are returned to the victim and to
the extent they are not used to indemnify the victim. As such, confisca-
tion can be ordered only in cases when the victim is not known, or he or
she did not have any civil claims against the offender. In the remainder of
cases, usually the asset is given back to the victim, or if it was destroyed
or modified, the value of the asset is returned to the victim.

Finally, the sixth situation regard the case of assets the possession of
which is prohibited by criminal law. Without dwelling too much on the
situation, confiscation is compulsory and the rationale for its ordering is
relatively straightforward. In this sense, the first condition would be that
the assets are held contrary to criminal law provisions and secondly, that
they be subject to a special regime, regulated by norms of a criminal na-
ture. To clarify this, according to article 173 of the Criminal Code, a pro-
vision of criminal law is defined as any criminal stipulation included in or-
ganic laws, emergency ordinances or other regulatory acts which, at the
date they were adopted, had legal power. Such assets could be: weapons,
ammunition, explosive substances, toxic substances, drugs and so on.

Regarding the special limits that operate with regard to the institu-
tion of confiscation, these would be, according to article 112 par. 2-6: (1)
partial confiscation (2) value-based confiscation and (3) confiscation of
assets obtained from the exploitation or use of assets subject to confisca-
tion.

Concerning the possibility to confiscate only partially, several pre-
liminary observations are due.

The first observation that needs to be issued is that partial confisca-
tion applies only for assets used in any way or destined to be used for the
commission of the offense and for assets used immediately after the com-
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mission of the offense to escape or to keep the proceeds obtained. The ra-
tionale behind this limitation is relatively simple and it concerns the in-
tensity of the state of hazard that is produced by the assets in question.
In the rest of the cases, respectively in the cases of (1) the assets pro-
duced by the commission of the offense, (2) assets given so as to commit
or reward the commission of the offence, (3) assets acquired by the com-
mission of the offense and (4) the assets the possession of which is pro-
hibited by criminal law, the intensity of the state of hazard in higher than
in the previous cases8.

The second observation is that if the assets in question (used, des-
tined to be used or used to escape or keep the proceeds) were produced,
modified or adapted in order to commit the offense, the possibility to
partially confiscate does not exist. The difference in regime relates to the
difference in malice that exists between a person that uses a licit asset in
order to commit an offense versus a person that modifies or adapts set
asset in order to be useful in the commission of the offense.

Finally, the third observation is that partial confiscation will operate
by monetary equivalent, meaning that the assets in question will be ini-
tially evaluated and after the evaluation, (1) considering the result pro-
duced, (2) the result that could have been produced and (3) the assets
contribution to the result or potential result, confiscation will be ordered.

Considering the analysis per se, some authors have stated that even
though the text seems to suggest a two-step approach – the first being
the analysis of the disproportion between the nature and severity of the
offense and the value of the asset, the evaluation will be done in a single
process, as the degree of disproportion between the value of the asset
and the nature and severity of the offense is very hard to quantify9. In
this sense, the contribution of the asset towards the commission of the
offense will have a prevalent role if the offense in question is of a patri-
monial nature, being relatively simple to compare the two values and
conclude. However, if the offense is one that cannot permit a value-based
approach, the situation will be relatively difficult and the only solution in
the evaluation phase will be to use the general criteria for the purpose of
sentencing, provided in article 74 of Criminal Code10.

8 As an example, it would be irrational to confiscate only partially the assets given in
order to hurt a certain person or just a part of the whole quantity of drugs used in the
commission of an offense. For further explanations see D. NIŢU, Modificările aduse în mate-
ria confiscării de prevederile legii nr. 278/2006, Caiete de Drept Penal, no. 3/2006, 54.

9 Ibidem.
10 Establishing the length or amount of a penalty shall be made on the basis of the seri-

ousness of the offense and the threat posed by the convict, all of which shall be assessed based
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Turning towards the issue of value-based confiscation, two observa-
tions are essential, given the context.

The first one is that the institution is applicable in all situations,
with the exception of the situation provided in art. 112 para. 1 let. a),
where the assets produced by the commission of the offense are always
to be confiscated.

The second observation is that an apparent difference in regime
seem to apply, since for the case of the assets used or destined to be used
in the commission of the offense and the assets used in order to escape or
retain the proceeds of the offense, a special provision exists. The rationale
behind this legislative technique relates to the limitations that exist con-
cerning letter b) and c) of art. 112 para. 1 on the one side, and the fact
that partial confiscation is applicable only in these instances, on the other
side. Regardless, the general reasons for which value-based confiscation
is to be applicable remain the same. As such, value-based confiscation
should apply in all situations where the assets subject to the measure do
not exist in the moment when the order was issued. The situation is ap-
plicable even when the assets subject to confiscation have been trans-
ferred to another third party, insofar as the third party is qualified as de
bona fide. If the asset is transferred to the third party, and the person in
question knew that the asset originated from the commission of an of-
fense, value-based confiscation will not be applicable, the asset in ques-
tion being confiscated directly (if it still exists).

Finally, concerning the confiscation of assets obtained from the ex-
ploitation or use of assets subject to confiscation, the legal provisions of
article 112 state that it will be applicable in all cases, with the exception
of those provided in par. 1 let. b) and c). The rationale behind the rule,
as it was introduced in 2006, is that the offender should not remain with
anything from the commission of the offense. As such, it should be fair
to confiscate the eventual profits that are realized by the assets that were
produced or whose possession is prohibited by criminal law. With regard
to the relevant exceptions, the rationale behind them was that the assets
in question pertain either to the perpetrator or the third party that knew
their use, but their possession until the point of the commission of the
offense was legal. As such, since their possession is not prohibited by any

on the following criteria: a) the circumstances and manner of commission of the offense, as well
as the means that were used; b) the threat to the protected social value; c) the nature and
seriousness of the outcome produced by the offense or other consequences of the offense; d) the
reason for committing the offense and intended goal; e)the nature and frequency of offenses in
the convict’s criminal history; f) the convict’s conduct after committing the offense and during
the trial; g) the convict’s level of education, age, health, family and social situation.
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norm, it would be unjust for the court to confiscate profits made by le-
gitimate use. A well know example is that of a car bought by the offender
used in the commission of an offense and afterwards used by the of-
fender as a taxi. In this case, it would be illogical to confiscate the sums
of money produced by the use of the car in the taxi business on the ba-
sis that the same car was used to hit a person out of spite.

1.2. Extended confiscation

Extended confiscation was firstly devised by the EU legislator by
means of Framework Decision 2005/212/JAI and it was further refined
through Directive 2014/42/EU. For Romania and allegedly for most EU
Member States, the institution is rather new, and it proved more chal-
lenging to implement than expected. In the national legal framework, the
institution was first envisaged in the project of the New Criminal Code,
before 200911, but it was eliminated during the parliamentary debate.
However, it was regulated afterwards under the aegis of Law no. 63/2012
on amending and supplementing the Criminal Code and Law no.
286/2009 on the Criminal Code, with the purpose of transposing the
aforementioned Framework Decision. The institution suffered several
challenges alleging unconstitutionally12, but it was kept in the new Crim-
inal Code in a very similar form. According to the legal text in force:

1) Assets other than those referred to in Art. 112 are also subject to
confiscation in case a person is convicted of any of the following offenses, if
such offense is likely to procure a material benefit and the penalty provided
by law is a term of imprisonment of 4 years or more:

a) drug and precursor trafficking;
b) trafficking in and exploitation of vulnerable people;
c) offenses on the state border of Romania;
d) money laundering offenses;
e) offenses related to the laws preventing and fighting pornography;
f ) offenses related to the legislation to combat terrorism;
g) establishment of an organized crime group;
h) offenses against property;
i) failure to observe the law on firearms, ammunition, nuclear materi-

als and explosives;
j) counterfeiting of currency, stamps or other valuables;

11 Compared to the regulated version, in the project, the institution was designed with
no limitations concerning the list of offenses for which is was to be applicable.

12 See Constitutional Court: Decision no. 78 of 11 February 2014, Decision no. 365 of
25 June 2014, Decision no. 11/2015.
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k) disclosure of economic secrets, unfair competition, violation of the
stipulations on import or export operations, embezzlement, violations of
the laws on imports and exports, as well of the laws on importing and ex-
porting waste and residues;

l) gambling offenses;
m) corruption offenses, offenses assimilated thereto, as well as offenses

against the financial interests of the European Union;
n) tax evasion offenses;
a) offenses related to customs regulations;
p) fraud committed through computer systems and electronic payment

means;
q) trafficking in human-origin organs, tissues or cells.
(2) Extended confiscation is ordered if the following conditions are cu-

mulatively met:
a) the value of assets acquired by a convicted person within a time pe-

riod of five years before and, if necessary, after the time of perpetrating the
offense, until the issuance of the indictment, clearly exceeds the revenues
obtained lawfully by the convict;

b) the court is convinced that the relevant assets originate from crimi-
nal activities such as those provided in par. (1).

(3) In enforcing the stipulations of par. (2), the value of the assets
transferred by a convicted person or by one-third party to a family member
or to a legal entity over which that convicted person has control shall also
be considered.

(4) Sums of money may also constitute assets under this Article.
(5) In determining the difference between the legitimate income and

the value of the assets acquired, the value of the assets upon their acquisi-
tion and the expenses incurred by the convicted person and their family
members shall be considered.

(6) If the assets to be seized are not to be found, money and other as-
sets shall be confiscated instead, up to the value thereof.

(7) The assets and money obtained from exploiting the assets subject to
confiscation as well as the assets produced by such shall be also confiscated.

(8) Confiscation shall not exceed the value of assets acquired during
the period referred to in par. (2) that are above a convicted person’s law-
fully obtained income.

Observing the legal text, the conditions required to order extended
confiscation become clear. As such:

(1) the offender must commit a triggering offense sanctionable by at
least 4 years imprisonment;
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(2) the offense must be likely to procure a material benefit;
(3) the solution for the commission of the offense must be a convic-

tion;
(4) the value of the assets in the propriety of the convicted persons

must clearly exceed the revenues obtained lawfully in a period of maxi-
mum 5 years;

(5) the court must be convinced that the difference in value origi-
nated from criminal activities similar to the ones for which conviction
was decided.

With regard to the first two conditions, the national legal regime is
fairly clear on the matter. As such, in order for extended confiscation to
be ordered, first and foremost the offender must commit a list offense for
which the penalty provided by law must be at least 4 years and the of-
fense must be likely to procure a material benefit.

With regard to the list and the provided penalty, the first observa-
tion is that both criteria relate to the nature of the offenses in abstracto.
In this sense, the court must simply observe if the triggering offense is
provided in the list and verify if the punishment provided by law is of at
least 4 years. Considering the latter condition, it is essential to see what
the Criminal Code defines as a punishment provided by law. In this con-
text, according to article 187 of the Criminal Code, by punishment pro-
vided by law, one should understand the penalty stipulated by the text of
the law incriminating the completed offense, not considering the circum-
stances for the aggravation or mitigation of the penalty. As a conclusion to
the ideas presented above, the condition shall be met only insofar as the
offense committed is sanctionable without any aggravation or mitigation
circumstances applicable. As well, it is possible to convict the persons to
a fine and still have the condition met, since it only relates to the pun-
ishment provided by law.

With regard to the likeliness to procure a material benefit, the con-
dition is intimately linked with the types of offenses provided in the list,
but it is however insufficient. This condition should be analyzed in a
strict manner by the court that rules on the potential triggering offense,
since, even though most of the offense relate to patrimonial gain, this is
not the case for all of them. As presented in legal doctrine13 the condition
is to be analyzed in concreto, on a case by case basis. As examples, the of-
fense of pandering was put forward, being stated that even though in
most cases, the offense is committed in order to gain some financial ben-

13 F. STRETEANU, Consideraţii privind confiscarea extinsă, Caiete de Drept Penal, no.
2/2012, 23-24.
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efit, this is not always the case, some individuals not following a patri-
monial gain.

Turning toward the third condition, as stated in the legal text, the
decision of the court in order to trigger the possibility to confiscate ex-
tensively must be a conviction. The procedural solutions that meet this
requirement are (1) the conviction by which the court orders the execu-
tion of the penalty (life imprisonment, imprisonment, or a fine) and (2)
the conviction by which the court suspends the service of the sentence
under supervision. Both are valid solutions that permit the ordering of
extended confiscation, but in the case of the suspension of service of the
sentence, the penalty applied in concreto must be imprisonment in a term
of maximum 3 years. Per the solutions that do not permit the issuing of
an extensive confiscation order, these are (1) acquittal, (2) the postpone-
ment of penalty enforcement and (3) the waiver of sentence enforcement.
Without providing more detail on the manner, it is sufficing to say that
these solutions are possible for some of the offenses provided in the list
in article 1121 of the Criminal Code and the attitude of the judge will, in
this case, render extended confiscation impossible to order, if the trig-
gering offense was seen as not dangerous enough so as to warrant a con-
viction.

Concerning the fourth condition, it was a topic of debate, both from
a constitutionality standpoint and in the sense of material implications
(what is an asset in this context, how should the reference period be cal-
culated and how is the revenue analyzed with regard to the lawfully ob-
tained assets).

With regard to the constitutionally of the provisions, The Constitu-
tional Court settled the conflict in a first stage, being challenged with an
unconstitutionality claim concerning art. 1181 par. 2 lit. a) of the Criminal
Code. The main criticisms regarded the violation of the constitutional
provisions of art. 16 par. 1 of the Constitution, regarding the equality of
citizens before the law and art. 15 par. 2 regarding the rules concerning
the retroactive application of criminal law. The claim relied as well on the
provisions of art. 7 of the Convention for the Protection of Human Rights
and Fundamental Freedoms (nullum crime sine lege principle). By Deci-
sion no. 78 of February 11, 2014, the Court held that art. 1181 par. 2 lit.
a) is constitutional insofar as it applies only to the acts committed under
the new legislative solution, namely after 22 April 2012. A second excep-
tion concerning unconstitutionality was raised with regard to the same
text but, in addition to the arguments presented above, there was a dif-
ferent state of affairs (the goods were acquired before the regulation of
extended confiscation) and the text was reported to be unconstitutional
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in relation to art. 44 par. 8 of the Constitution – text governing the pre-
sumption of the licit nature of the acquisition of property. By Decision no.
365 of June 25, 2014, the Court held that the text invoked is constitu-
tional, since the presumption in Art. 44 is a relative one that allows for
overthrowing by other presumptions and evidence, and the text of art.
1181 par. 2 let. a) is constitutional only to the extent that confiscation does
not apply to assets acquired before the entry into force of Law no.
63/2012. Concerning the constitutionality of the text of the New Criminal
Code, a last exception of unconstitutionality was raised for the same rea-
sons and by Decision no. 11/2015, the Constitutional Court held that art.
1121 par. 2 let. a) is constitutional insofar as it is not applicable to assets
and acts committed prior to the entry into force of Law no. 63/2012.

Turning towards the material implications of the provision, the first
aspect that needs to be clarified is the meaning of an asset in the case of
extended confiscation. We believe that the situation is identical with the
one in the case of criminal confiscation. Therefore, assets will be consid-
ered any movable or immovable goods that pertained to the defendant,
any sums of money received, services for which he or she paid for or
were offered free of charge, as well as any other assets that have an eco-
nomic value (credit titles, shares in a joint stock company and so on).
Concerning the assets that will not be calculated in this endeavor, it is ev-
ident that the assets confiscated or returned to the victim per the trig-
gering offense will not be calculated, as well as any other assets that were
forcefully removed beforehand as a consequence of any prior convictions
and ordering of criminal confiscation.

In this context, with the purpose of shedding light on the so-called
third-party confiscation, it is worth mentioning that the provision stipu-
lated in article 1121 par. 3 do not permit third-party confiscation. The
provision simply states that when calculating the difference in worth –
legally obtained vs subject to extended confiscation, the court or the in-
vestigative bodies must also look at assets transferred by the convicted
person to a family member or to a legal entity over which he or she has
control. Moreover, in our view, the provision is simply exemplificative
since it would be surreal to believe that other means of circumventing
this limitation do not exist. As such, a good friend could be used so as to
extract sums of money and if interpreting the text literally, it would be
impossible to confiscate. As a final note, as provided in para. 5 of article
1121, when calculating the worth difference between the legitimate in-
come and the value of all the assets that the convict has as a proprietary,
attention must be given both to the value upon acquisition and the ex-
penses that the specific asset incurred. In this sense, as an example, if the
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asset was acquired at the sum of 2.000.000 EUR in January 2016 and the
maintenance for the asset was 1.000 EUR monthly, if confiscation is de-
cided in January of 2018, and the assets value is at the time of the sen-
tencing 1.000.000 EUR, the total sum that needs to be considered when
compared to the licit assets would be 2.000.000 EUR plus 24 multiplied
by 1.000 EUR. As such, the total value of the asset in question when
compared to the licit income since 2016 would be 2.024.000 EUR.

Concerning the reference period, respectively within five years be-
fore and, if necessary, after the time of perpetrating the offense, until the
issuance of the indictment, the formulation was criticized by doctrine as
being, on the one hand, unclear14, and on the other hand, ineffective15,
since the term was seen as a regressive one that is calculated starting with
the indictment. Others16 have stated that the aforementioned opinion is
erroneous, and the reference point is to be considered as the commission
of the offense. It was deemed that the latter view can be the only one
compatible with the intent of the legislature, since otherwise, as well
stated, the institution would be useless.

Finally, concerning the last condition, respectively that the court
must be convinced that the difference in value originated from criminal
activities similar to the ones for which conviction was decided, the key is-
sue is the establishment of the incumbent standard of proof. The provi-
sion was the most discussed in legal doctrine, being of essential impor-
tance.

Starting with the legal requirements, as a rule, according to article
103 of the Code of Criminal Procedure, (1) Pieces of evidence do not have
a value pre-established by law and are subject to the free discretion of the
judicial bodies, based on the assessment of all pieces of evidence produced
in a case. (2) In deciding the existence of an offense and on a defendant’s
guilt, the court decides, on a justified basis, on the basis of all the assessed
pieces of evidence. Conviction is ordered only when the court is convinced
that the charge was proven beyond any reasonable doubt. As it can be
seen, the general standard of proof required in criminal proceedings is
that of beyond any reasonable doubt.

With regard to the persons responsible for the gathering of evi-
dence, article 99 of the Code of Criminal Procedure states that (1) In a

14 M. HOTCA, Neconstituţionalitatea şi inutilitatea dispoziţiilor care reglementează
confiscarea extinsă, published online at https://www.juridice.ro/199507/neconstitutionalitatea-
si-inutilitatea-dispozitiilor-care-reglementeaza-confiscarea-extinsa.html.

15 F. STRETEANU, Consideraţii privind confiscarea extinsă, Caiete de Drept Penal, no.
2/2012, 22-23.

16 A.A. DANCIU, Confiscarea extinsă, Caiete de Drept Penal, no. 4/2013, 89.
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criminal action, the burden of proof rests primarily with the prosecutor,
while in a civil action it rests with the civil party or, as applicable, upon the
prosecutor initiating the civil action. (2) A suspect or defendant benefits
from the presumption of innocence, has no obligation to prove their inno-
cence, and has the right not to contribute to their own incrimination. Con-
cerning the production of evidence, it is stated in article 100 of the Code
of Criminal Procedure that (1) During the criminal investigation, criminal
investigation bodies gather and produce evidence both in favor and against
a suspect or a defendant, ex officio or upon request. (2) During the trial, the
court produces evidence upon request by the prosecutor, the victim or the
parties and, in subsidiarity, ex officio, when it deems it necessary for the
creation of its own conviction.

As it can been seen, the general rule is that the standard is that of
beyond all reasonable doubt, the burden of proof rests primarily with the
prosecutor and during criminal investigation, the prosecutor must gather
evidence both in favor and against the suspect or the defendant.

In the case of extended confiscation, the general rules do not apply
specifically, the problem being one of fact (proving ties to criminal activ-
ities that were not proved and committed a long time before the pro-
ceedings) and of law (the Constitution provides the presumption of the
licit nature of fortune).

In this sense, it was stated by one author17 that the belief of the
court, as a condition to order extended confiscation, must bring into
consideration both the way in which the belief is realized, as well as the
way in which set belief is related to the presumption of the licit charac-
ter of fortune. It was deemed as well that in this context, the problem of
equality of arms must be respected per the evidence that can be re-
quested so as to overturn the evidence brought forward by the prosecu-
tors. The conclusion was that the two opposing presumptions that work
in this situation are: (1) the legal presumption of the licit character of for-
tune and (2) the judiciary presumption that the assets in the case of ex-
tended confiscation originate from offenses similar to those provided in
the list for which the person was convicted. The solution, with which we
agree, was reached for plain purposes. As such, if the standard of proof
would be the same as in regular proceedings (beyond all reasonable
doubt), the normal consequence would be to order criminal confiscation
and convict. But, the issue is that this was exactly the reason for which
extended confiscation was introduced – so as to give the possibility to
confiscate in situations that beforehand, it would have been impossible.

17 L. LEFTERACHE, Confiscarea extinsă, Curierul Judiciar, no. 7/2015, 389-390.
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Having set the context, the standard of proof must be that of balance of
probabilities. It must be proved that it is more likely for the assets in
question to originate from criminal activities and not from licit gains –
reasons for which the use of presumptions is mandatory.

Turning back to the use of presumptions, the sole legislation that
defines presumptions is the Civil Code of Procedure, which regulates le-
gal presumptions and judicial presumptions18. Having observed the
structure of the legal texts, the next question that needs to be answered
is how this interplay of presumptions works and what should be consid-
ered the known fact – subject to be proven so as to presume that all or a
part of the assets of the convicted person are derived from criminal ac-
tivities. In trying to answer this question, as it was stated by legal doc-
trine19 it is required that a link be established by the prosecution between
similar offenses and the assets that exceed the value of the proven (by the
prosecution) licit assets. In this sense, the assets in question must be in-
dividualized, but the offense that generated the assets does not need to
be proved beyond all reasonable doubt.

However, elements such as: the way in which the assets were ob-
tained, the existence of signed contracts, the identity of the parties to the
verbal or written contracts, the relationship between offenders, the exis-
tence of prior convictions, the financial situation of the defendant before
and after, the financial profile, the frequency of prior convictions and the
frequency of the obtaining of assets and so on can be useful elements in
proving, on a balance of probability, that the assets in question were
most probably obtained by similar offenses as the one that generated the
conviction. With regard to the equality of arms, in a nutshell, it is pre-
scribed that the above-mentioned elements must be proven. If not, a pre-
sumption cannot be built on another presumption. In this sense, if a cer-
tain element – the existence of a simulated contract, for example, has
been proven until a point by the prosecution, the defense must be given
the opportunity to combat the evidence and prove that the contract was
legitimate, and it was, for example, the consequence of business deal that

18 Article 327 Notion: Presumptions are the consequences that the law or judge takes
from a known fact to establish an unknown fact; Article 328 Legal presumptions: (1) The legal
presumption exempts the person in whose favor he is established in all the facts considered by
law as proved. However, the party that takes advantage of the presumption must prove the
known, neighboring and related fact on which it is based. (2) The legal presumption may be re-
moved by the contrary, unless the law provides otherwise. Article 329 Judicial presumptions: In
the case of presumptions left to the judge’s wisdom and wisdom, he can only rely on them if they
have the weight and the power to give birth to the probability of the alleged fact; they can only
be received in cases where the law admits evidence with witnesses.

19 Ibidem.
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was conclude beforehand. As a final note, we believe that the presump-
tion system can work only insofar as the predicate offense is similar to
the offenses for which extended confiscation is applied and the illicit na-
ture is searched for20. Otherwise, a system of evidence, in opposition
with the required similarity would allow for a very large margin of ap-
preciation, the type of evidence and the link that can be created being
unconvincing and the scope too wide.

Having in mind the aforementioned, a very clear decision was pro-
nounced by the Constitutional Court of Romania, respectively Decision
no. 650/201821. According to this decision, the standard of proof in ex-
tended confiscation procedures must not be the one of beyond all rea-
sonable doubt, since, if this standard of proof is reached, the applicable
institution would be special confiscation. Moreover, in a very in-detailed
argumentation, the Constitutional Court explained why the standard of
proof of beyond all reasonable doubt must not be used, why the use of
simple presumptions is acceptable given the existing relative constitu-
tional presumption of the licit accumulation of fortune and why the
whole mechanism should be envisaged as an interplay of presumptions
with the goal of providing a fair balance, since the overarching interest is
the deprivation of assets obtained illicitly though criminal activities.

Limit wise, extended confiscation provides for the possibility to
confiscate the value of the assets identified as being the result of similar
activities than those for which the conviction was render. Also, the max-
imum limit – value wise, can be reached when comparing the total value
existing in the patrimony of the convicted person and the total licit value.
Therefore, according to par. 8 of article 1121, confiscation shall not exceed
the value of assets acquired during the period referred to in par. (2) that are
above a convicted person’s lawfully obtained income

1.3. Non-conviction-based confiscation

In what concerns non-conviction-based confiscation, the situation is
rather peculiar in the Romanian legal framework, no specific institution
being created, even after the adoption of Directive 2014/42/EU22. How-

20 F. STRETEANU, Consideraţii privind confiscarea extinsă, Caiete de Drept Penal, no.
2/2012, 28.

21 See Constitutional Court of Romania, Decision no. 650/2018, available at the fol-
lowing internet page: https://www.ccr.ro/files/products/DEC_650.pdf.

22 Directive 2014/42/EU of the European Parliament and of the Council of 3 April
2014 on the freezing and confiscation of instrumentalities and proceeds of crime in the Eu-
ropean Union (available online at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
CELEX%3A32014L0042).
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ever, paradoxically, according to the Romanian authorities, the institution
was deemed to be present in the Romanian legal order. In this sense, in
the words of the Directive:

Where confiscation on the basis of paragraph 1 (criminal confiscation)
is not possible, at least where such impossibility is the result of illness or
absconding of the suspected or accused person, Member States shall take
the necessary measures to enable the confiscation of instrumentalities and
proceeds in cases where criminal proceedings have been initiated regarding
a criminal offence which is liable to give rise, directly or indirectly, to eco-
nomic benefit, and such proceedings could have led to a criminal conviction
if the suspected or accused person had been able to stand trial.

Turning towards the national legal order, one must look at criminal
confiscation and extended confiscation – condition wise, in order to ob-
serve whether these institutions permit confiscation even without a con-
viction23.

Concerning extended confiscation, the provisions of article 1121

permit extended confiscation only insofar as a conviction is reached –
conviction that needs to relate to the triggering offense that permits the
working of the institution. As such, in a per a contrario rationale, it is im-
possible to have non-conviction-based confiscation in tandem with ex-
tended confiscation, even when the impossibility to convict is the result
of illness or absconding of the defendant, as provided by Directive
2014/42/EU.

Regarding criminal confiscation, the situation is rather different,
since for its ordering the only two requirements needed are the ones com-
mon to the ordering of any security measure, as provided by article 107 of
the Criminal Code. In a nutshell, as shown above, in order to issue crim-
inal confiscation (1) the perpetrator must commit an act provided by
criminal law and (2) the act must be performed unjustifiably, respectively
without the application of any of the justifiable causes provided by law. If
the conditions are met, provided that a type of asset as provided by art.
112 is identified, the court must, according to the Romanian legal order,
order confiscation without ever reaching a conviction.

Per the reasons for which a non-conviction decision can be reached,
according to article 16 of the Code of Criminal Procedure24, these can be

23 Since, as shown above, a new institution has not been created to deal specifically
with this type of imposed confiscation.

24 a) the action in question does not exist; b) the action is not covered by the criminal law
or was not committed with the guilt required by law; c) there is no evidence that a person
committed the offense; d) there is a justifying or non-imputability cause; e) a prior complaint, an
authorization or seizure of the body of competent jurisdiction or other requirement set by the
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several, and the prosecutor, during the investigative phase, must close the
case or drop the charges, while the court must order an acquittal or a ter-
mination of criminal proceedings during trial.

As for the type of assets that can confiscated (according to article
112), no distinction exists. However, even though some could be incom-
patible with the reaching of a solution of non-conviction25, the only one
that will apply regardless of reason is that provided in article 112 para. 1
let. f (assets the possession of which is prohibited by criminal law).

Concerning the rest of the cases, the main idea is that confiscation
should be ordered insofar as it is not incompatible with the reason pro-
vided for closing the case26. As an example, in the case of reaching the
status of limitations, there are no obstacles in ordering confiscation on
any of the regulated basis27. The reason is that reaching the statute of
limitations for any criminal offense has the effect of rendering criminal li-
ability mute. Therefore, rendering criminal liability mute has no effect on
the two conditions that need to be met so as to order a security measure,
since the main goal of security measures is to prevent further commission
of offences and remove a state of hazard. In this sense, even though the
statute of limitation is reached, the offender still committed an unjusti-
fied offense under criminal law, if so is proven until the statute of limita-
tions is reached.

Another example would be in the case when the prior complaint re-
quired so as to start he criminal proceedings was withdrawn. Just as in
the case beforehand, the offender still committed an unjustified offense
under criminal law, but the solution must be to close the case. As such,
the prosecutor must close the case and formulate a request to the Pre-
liminary Chamber Judge to order confiscation. The preliminary chamber
judge will decide on the request and if the conditions of article 112 of the
Criminal Code are fulfilled, will order confiscation.

law, required for the initiation of criminal action, is missing; f) amnesty or statute of limitations,
or death of a natural-person suspect, or defendant occurred, or de-registration of a legal-entity
suspect, or defendant was ordered; g) a prior complaint was withdrawn, for offenses in relation
to which its withdrawal removes criminal liability, reconciliation took place, or a mediation
agreement was concluded under the law; h) there is a non-penalty clause set by the law; i) dou-
ble jeopardy (res judicata); j) a transfer of proceedings with a different country took place under
the law.

25 This would the case when it is established that there is no evidence that a person
committed the offense.

26 In the context of dropping the charges, confiscation can be ordered regardless (the
reason for dropping the charges relate to state of hazard of the offense).

27 Only insofar as evidence has been gathered before the status of limitations was
reached.
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On the opposite side, if the act was committed in legitimate defense,
the act is still one provide by law, but it is not unjustified anymore.
Therefore, in this specific circumstance, the prosecutor should close the
case and request confiscation only if a situation as that provided in arti-
cle 112 par. 1 let. f) is present, otherwise refraining from requesting con-
fiscation.

Considering the hypothesis provided strictly in the Directive, re-
spectively the possibility to order confiscation when the suspect or ac-
cused was not present as a result of absconding or in case of illness, the
two must be analyzed separately.

Considering the situation of absconding, the solution in the Roman-
ian legal framework is that confiscation can be ordered, since even a con-
viction can be reached. According to article 364 of the Code of Criminal
Procedure:

1) The case shall be adjudicated with the defendant present. It is
mandatory to bring the detained defendant at the trial.

(2) The court proceedings may take place with the defendant absent,
if the latter is missing, flees justice or changed their address without in-
forming thereupon the judicial bodies and, following the controls carried
out, their new address remains unknown.

(3) The court proceedings may also take place with the defendant ab-
sent if, even though lawfully served the summons, the defendant provides
no justification for their absence during the adjudication of the case.

(4) Throughout the court proceedings, the defendant, including the
case when deprived of liberty, may apply, in writing, to be tried in absen-
tia, as represented by the retained or the publicly appointed counsel.

(5) When the court deems it mandatory for the defendant to be pre-
sent, it may order the former’s presence including with a bench warrant.

As it can be seen, the possibility is regulated expressis verbis, the
aforementioned provisions being complemented with the ones on cita-
tion28 and in the investigative phase, with the provisions of article 309
par. 5 of the Criminal Code which state that the criminal investigation
body shall continue investigations even in the absence of the defendant,
when the latter is absent without justification, is avoiding responding to
summons or is missing.

With regard to the issue of medical condition, the situation is dif-
ferent in the sense that confiscation cannot be ordered and a fortiori, nei-

28 Art. 257 and the following of the Code of Criminal Procedure.
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ther a conviction. The relevant provisions, in the investigative phase (ar-
ticle 312 of the Code of Criminal Procedure) and during trial (art. 367 of
the Code of Criminal Procedure), state essentially that when based on a
medical expert report, the court finds that the defendant is severely ill,
which prevents him from participating at trial, the court, in a report, shall
order the stay of proceedings until the health of the defendant will allow
him to take part at the trial. Observing the formulation of the legal text,
it can be seen that a stay of the proceedings will be ordered until the
defendant regains his or her health, making it impossible to order con-
fiscation in this context.

1.4. Other types of confiscation

Besides criminal confiscation, extended confiscation and non-con-
viction-based confiscation – all of a criminal nature29, there are two more
types of confiscation measures present in the Romanian legal landscape.
Of the two, only one is strictly speaking a different type of confiscation,
while the other – confiscation imposed on the basis of Law no. 115/1996
on the declaration and control of property of dignitaries, magistrates,
civil servants and of persons with leading positions is a hybrid version.

Starting with confiscation on the basis of Law no. 115/1996, the le-
gal instruments was created so as to impose on dignitaries, magistrates,
civil servants and some persons with leading position, the duty to declare
their fortune, and in cases of discrepancies, to permit the control and
subsequent confiscation of property.

The persons that have this duty according to complementary legal
provisions30, are, inter alia: the President of Romania, members of Par-
liament, members of the Government, secretaries and sub-secretaries of
state (as well as those assimilated to them), magistrates, county and local
councilors, mayors, civil servants working within the central or local
public authorities, persons with leading positions, from directors, includ-
ing upwards, within autonomous registers of national or local interest, to
companies with majority state capital, the State Property Fund, the Na-
tional Bank of Romania, banks with state capital (total or of a majority).

Turning towards the control of the fortune, it is stated that if be-
tween the declared wealth at the date of investiture or appointment and

29 Arguably in the view of the ECtHR as well.
30 Art. 1 of Law no. 176/2010 on integrity in the exercise of public office and dignity,

amending and completing Law no. 144/2007 regarding the establishment, organization and
functioning of the National Integrity Agency, as well as for the modification and completion
of other normative acts.
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the one acquired during the exercise of the position, a significant differ-
ence31 exists and there is definite proof that the goods and values could
not be obtained from the legal proceeds realized or by other licit ways,
the wealth is subject to control.

The control described above is realized in tandem and it has, since
201032, been divided – competence wise, with the National Integrity
Agency33 who has jurisdiction so as to provide for an administrative con-
trol. Concerning the administrative control, after an adversarial proce-
dure is finalized, an evaluation report is submitted (in cases of discrep-
ancies) to the potential competent authorities so as to enact judicial con-
trol. Per the authorities involved, these can be (1) the investigative
criminal authorities – requesting criminal or extended confiscation, (2)
the fiscal authorities, (3) the disciplinary wealth investigation committee
constituted by the basis of Law no. 115/1996 and (4) the authorities
competent to impose administrative sanctions for public officials34. As a
final remark, art. 19 of Law no. 176//2010 states that the conclusions of
the reports will be obligatorily assessed by these institutions, including the
proposals, and the necessary measures will be taken as a matter of urgency
and above all, according to the legal competences.

Turning back to the control realized by the wealth investigation
committee, it will render a decision based on the report, but with the
participation of the persons accused, and it can issue three types of solu-
tions: (1) send the case to the court of appeal within the jurisdiction of
which the person whose assets are subject to control (2) close the case –
when it finds that the assets are justified (3) suspend the control and
refer the case to the competent prosecutor’s office, if a link is suspected
between the existence of the assets and any criminal offenses.

Concerning the last two solutions, the situation is covered either by
the rendering or not of a criminal / extended confiscation order. How-
ever, concerning the first case, it is provided in article 17 and the follow-
ing that the Court of Appeal will be notified with the case and it could
render one of three different decisions, based on an adversarial proce-
dure with the possibility to introduce evidence. As such, the Court can:

31 By significant differences, according to art. 18 of Law no. 176/2010, is it considered
the difference of more than EURO 10,000 or its equivalent in lei between the wealth during
the exercise of public positions and the revenues from the same period.

32 According to Law no. 176/2010, regarding the Integrity in exercising the function of
Public Officials, published in the Official Gazette, no. 621 of 2 September 2010.

33 Established under Law no. 144//2007 regarding the Establishment, Organization
and Operation of the National Integrity Agency, published in the Official Gazette, no. 535 of
3 August 2009.

34 For details concerning the authorities responsible, see art. 26 of Law no. 176/2010.
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(1) order the confiscation of assets or an equivalent sum of money if it
finds that part of the fortune is unjustified, (2) order the closing of the
case, if no evidence is presented arguing the unjustified provenance or
(3) send the file to the competent prosecutors’ office if evidence of the
commission of a criminal offense is present. Concerning the nature of the
confiscation in this case, we believe that it is very similar to the adminis-
trative confiscation presented below. However, when compared to the ju-
risprudence of the ECtHR, after the latest Grand Chamber Decision35 on
the topic, confiscation in this sense should be regard as a criminal
penalty, triggering the protection provided in art. 7 of the Convention.

Regarding administrative confiscation, the institution is regulated by
a general norm, respectively Government Ordinance no. 2/200136. Ad-
ministrative confiscation is considered, according to art. 5 para. 3 of the
Ordinance as a complementary sanction, alongside closure of the unit,
blocking the bank account and suspension of the activity of the eco-
nomic operator.

Per the situations in which administrative confiscation must be or-
dered, the legal instruments states that confiscation must be applied to
assets intended for, used or resulting from misdemeanors (also knowns as
contraventions, minor offense, administrative trespasses). For reasons of
consistency, the inferences made when analyzing criminal confiscation re-
main valid, as to the meaning of use, intended use and resulting from the
commission of illicit acts.

Turning towards the compulsory nature of the measure, article 5
para. 5 of Government Ordinance no. 2/2001 states that the applied
sanction must be proportionate to the legitimate aim pursued and the
degree of hazard that the misdemeanor entails. As such, it seems that
confiscation is applicable only insofar as the agent responsible with the
execution of the measure considers so37.

Moving on to the persons that can apply the sanctions, according to
art. 24 of Government Ordinance no. 2//2001, the person empowered to
impose the primary sanction can also order the confiscation of assets des-
tined to be used, used, or resulting from contraventions. In all cases, the
determining agent shall describe in the report the goods subject to con-

35 See G.I.E.M and others v. Italy (GC), no. 1828/06, 34163/07 şi 19029/11.
36 Government Ordinance no. 2/2001, published in the Official Gazette no. 410 of 25

June 2001.
37 For more detail, see F. MIHĂIŢĂ, Drept contravenţional. Aspecte privind măsura com-

plementară a confiscării mijlocului de transport prevăzut de OUG nr. 12//2006, Revista Foru-
mului Judecătorilor, no. 3//2009, available at http://www.forumuljudecatorilor.ro/wp-con-
tent/uploads/Art-12-forumul-judecatorilor-nr-3-2009.pdf.
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fiscation and shall take any necessary conservation measures provided for
by law, making the appropriate entries in the report. As well, it is pro-
vided that the investigating officer has the obligation to determine who
owns the confiscated goods and if they belong to a person other than the of-
fender, the report shall, if possible, mention the owner’s identification data
or state why the identification was not possible38.

As final remarks, administrative confiscation can be provided in any
legislative act that entails the application of administrative sanctions39, the
application being conditioned of it being provided for each administrative
misdemeanor. However, it is essential to state that it can be applied only
insofar as the general norm is respected. Value-based confiscation is ap-
plicable where the assets subject to the order are not found and when or-
dered, confiscation can be challenged alongside the report by which the
primary sanction was ordered, either by the proprietary of the asset or the
offender, if he or she is the proprietary. The complaint is ruled upon by a
judge and the challenge suspends the execution of the measure.

1.5. Third party confiscation

In what concerns third party confiscation, the institution is not reg-
ulated in the Romanian legal framework, even after the adoption of Di-
rective 2014/42/EU40. Several ideas were put forward in the sense that
third-party confiscation is regulated and should apply41, but as we have
showed beforehand, in the case of extended confiscation, the institution
does not permit the confiscation of assets directly from third parties that
are de bona fide or from third parties that did not commit an unjustifi-
able act provided by criminal law. The reason for this view, alongside the
fact that the text of extended confiscation does not permit it, is that con-
fiscation in all its forms is a security measure and as shown before, in or-

38 The provision was heavily criticized by legal doctrine, stating that the provision con-
travenes the jurisprudence of the ECtHR, a conviction being imminent. See O. PODARU, R.
CHIRIŢĂ, I. PĂSCULEŢ, Regimul juridic al contravenţiilor, O.G. nr. 2/2001 comentată, ed. a III-
a, ed. Hamangiu, Bucureşti, 2019, 76-79.

39 As examples, see art. 3 of Law no. 12/1990, art. 61 para. 1 of Government Ordi-
nance no. 21/1992, art. 11 para. 1 of Government Emergency Ordinance no. 28/1999.

40 Directive 2014/42/EU of the European Parliament and of the Council of 3 April
2014 on the freezing and confiscation of instrumentalities and proceeds of crime in the Eu-
ropean Union (available online at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
CELEX%3A32014L0042).

41 see Perspective asupra recuperării prejudiciului şi confiscării, aspecte teoretice şi de prac-
tică judiciară, Freedom House, C. CHIRIŞĂ, Identificarea bunurilor în vederea confiscării speciale
şi extinse în cazul circuitelor de fraudare a TVA intracomunitar - studiu de caz, available at
http://confiscare.lfwd.io/#book/ch04-00.
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der for a security measure to apply, the persons subject to the measure
must have performed an unjustifiable act provided by criminal law that
is proven beyond any reasonable doubt. Or, in the case of third parties,
the standard of proof cannot be met if they are not considered offenders
and certainly in the case of the bona fide third parties, there is no basis
for ordering confiscation. Moreover, the ECtHR rendered several deci-
sions in which non-conviction-based confiscation of third parties is in-
compatible with the Convention when the procedural and substantial re-
quirements of art. 6, 7 and art. 1 of Protocol 1 are not met42.

Having in mind the aforementioned, in the case of mala fide third
parties, the mechanism that works is the Romanian legal framework is
that it is considered that the third parties knew or ought to have known
the illicit provenance of the asset and thus the contract between the of-
fender and themselves is void as having an illicit cause (if the assets was
transferred). The effect is that of absolute nullity of the contract and the
retroactively return of the asset in the patrimony of the offender. After
the return, the asset must be subject to confiscation.

However, even though the correct mechanisms are those presented
above, the judiciary in the Romanian legal order have rendered several
decisions that seem to contravene the aforementioned.

One seminal judgement is the one pronounced against Mr. O. Ten-
der, a notorious business man. Mr. Tender was convicted for fraud, in-
citement to abuse of service, constituting an organized crime unit and
money laundering. In the decision, the Court confiscated regardless of the
owner and from third parties without providing a mala fides attitude and
without identifying precisely the assets, the owners, the guarantees pro-
vided by other third parties and so on. Another important judgement that
caught the eye of the press is the judgement pronounced against Mr. D.
Voiculescu, a famous business man and politician. Mr. D. Voiculescu was
convicted for money laundering to 10 years of imprisonment. Considering
confiscation, the Court confiscated from a company GRIVCO S.A the
sum of 3515756,4 USD, arguing that Mr. Voiculescu was the sole benefi-
ciary of the sums of money. In the same sense, the Court confiscated sev-
eral important sums of money from relatives of Mr. Voiculescu. As such,
considering C.R. Voiculescu, the Court confiscated directly the sum of
2.984.358,3 RON, respectively the value of the shares owned in another
company – SC ICA S.A, which were donated by Mr. D. Voiculescu. With
regard to another person, respectively C.M Voiculescu, the Court confis-

42 See G.I.E.M and others v. Italy (GC), no. 1828/06, 34163/07 and 19029/11,
28.6.2018, Varvara v. Italy, no. 17475/09, 29.10.2013, Sud Fondi v. Italy, no. 75909/01,
20.1.2009.
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cated directly the sum of 2.984.358,3 RON, respectively the value of the
shares owned at SC ICA S.A, which were as well donated by Mr. D.
Voiculescu. Regarding the same person, the Court confiscated all the
sums that were received as a shareholder of the company GRIVCO S.A,
since 2006, shares that were donated by Mr. D. Voiculescu, as well as
other sums of money received through a lease contract.

It is worth mentioning that all transactions in these cases were
legally contracted through public notaries, being transparent and the
Courts did not confiscate from the patrimony of Mr. D. Voiculescu, tak-
ing into the account the sums of money that were donated. The Court
thus confiscated directly from the third parties that had no procedural
quality in the criminal trial and without any relevant justification as to
the sums per se.

As per the relevant conclusions for third-party confiscation, we
would refrain to state that the Constitutional Court of Romania adopted
a Decision recently in which it stated black on white that third party con-
fiscation cannot be accepted in the Romanian legal framework as it is,
the practice that established this phenomena being wrong – Decision
650/201843.

2. Procedural aspects

In the following lines the procedural aspects of asset freezing and
confiscation orders will be discussed. In essence, the focus will be on the
legal basis, the authorities that can request and impose the freezing /
confiscation order, as well as other procedural conditions and limitations.

2.1. Freezing

Starting with the freezing of assets, the institution is regulated in Ti-
tle V, Chapter III, art. 249-256 of the Code of Criminal Procedure. The
general rule is regulated by art. 249 and it states:

(1) The prosecutor, during the criminal investigation, the Preliminary
Chamber Judge or the Court, ex officio or upon request by the prosecutor,
during the preliminary chamber procedure or throughout the trial, may or-
der asset freezing, by a prosecutorial order or, as the case may be, by a rea-
soned court resolution, in order to avoid concealment, destruction, disposal

43 See Constitutional Court of Romania, Decision no. 650/2018, available at the fol-
lowing internet page: https://www.ccr.ro/files/products/DEC_650.pdf.
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or dissipation of the assets that may be subject to special or extended con-
fiscation or that may serve to secure the penalty by fine enforcement or to
pay court fees or to compensate damages caused by the committed offense.

(2) Asset freezing consists of freezing movable and immovable assets,
by establishing distraint upon such.

(3) Asset freezing guaranteeing the enforcement of a penalty by fine
may be ordered only against a suspect’s or defendant’s assets.

(4) In case of special or extended confiscation, asset freezing may be
ordered only against assets belonging to the suspect or defendant or to
other persons owning or holding the assets that are to be forfeited.

(5) Asset freezing intended to the repair damages caused by the of-
fense and to guarantee the payment of court expenses may be ordered
against the assets of the suspect or the defendant and of the person with
civil liability, up to the concurrence of their probable value.

(6) During the criminal investigation, the preliminary chamber proce-
dure and the trial, the asset freezing listed under par. (5) may be ordered
also at the request of the civil party. Asset freezing taken ex officio by the
judicial bodies set out in par. (1) may also be used by the civil party.

(7) The asset freezing ordered under the terms stipulated by par. (1) is
mandatory if the victim lacks mental competence or has a limited mental
competence.

(8) Neither the assets belonging to a public authority or institution or
to other public-law legal person nor the property exempted by law can be
seized.

As it can be seen, asset freezing – procedural wise, differs depend-
ing on the procedural framework in which it is ordered and the reason
for ordering it, the legal regime being different in each case. However,
the sole constant is that asset freezing is optional, and it may be ordered
only insofar as the reasons presented above are present, with one excep-
tion – if the victim of the offense lacks mental competence or has a lim-
ited mental competence. Of course, without hijacking the purpose of the
paper, it is worth noting that the status of the victim must be proven on
the same standard of proof used in all criminal proceedings.

Starting with the persons competent to order asset freezing, they are
the prosecutor in the investigative phase, by means of a prosecutorial or-
der and the Court and the Preliminary Chamber Judge during trial, or
during the Preliminary Chamber Phase. The order can be given ex offi-
cio in all cases, but it can also be requested by the investigative bodies or
the civil party – during criminal investigation, or by the prosecutor or the
civil party during the Preliminary Chamber Phase and throughout trial.
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Having in mind the reasons for ordering the freezing of assets, these
can be the risk of avoiding concealment, destruction, disposal or dissipa-
tion of the assets that may be subject to criminal confiscation or ex-
tended confiscation – on the one side, and the reason that the assets may
serve to secure the payment of the fine penalty, the court fees or serve as
compensation for damages caused by the commission of the offense – on
the other side.

Turning towards the persons that can be subjected to the order, one
must note that it is dependent on the aforementioned scope. Therefore,
if freezing is ordered for the enforcement of a penalty by fine, the only
persons that can be directly affected by the order are the suspect and the
defendant. In other words, this legal approach permits the freezing of as-
sets even if the criminal investigation is solely in the in rem phase and
there is no official accusation against a person. Moving on, if the decision
to freeze, irrespective of judicial phase, is ordered in order to guarantee
the execution of criminal confiscation or extended confiscation, the sub-
jected persons may be the suspect, the defendant and any third party that
holds the asset on the basis of any title. In this phase, since confiscation
is not yet operative, the legal framework permits that the measure affects
third parties, as they can lodge a complaint against the measure, as we
will see further on. With regard to the scope of repairing damages, the
freezing order may affect the suspect, the defendant and the person be-
ing held civilly liable. The reason for this approach is that the provisions
of the Criminal Code of Procedure are in sync with the provisions of the
Civil Code that permit under certain conditions, the obligation incum-
bent on a third party to repair damages provoked by another, if a special
contractual, natural or legal relationship exists44. Finally, the last reason,
respectively the guarantee by seizure of the obligation to pay court fees,
is extremely similar if not identical in rationale with the one concerning
the repairing of damages.

With regard to the rights and guarantees provided by law for the
persons that can be subjected to the measure, the legal framework does
not provide specific provisions that deal strictly with this procedure.
However, depending on the procedural identity of the person (i.e. sus-
pect, defendant, third party, person civilly liable), the law prescribes sev-
eral rights. For example, in the case of the person civilly liable, he or she
has at least the following rights in any criminal procedure: (1) to be in-
formed of his / her rights; (2) to propose production of evidence by the

44 For details see Book V, Chapter IV, Section IV of the New Civil Code - articles 1372-
1374.
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judicial bodies, to raise objections and to make submissions; (3) to file
any other applications related to the settlement of the criminal part of
the case; (4) to be informed, within a reasonable term, on the status of
the criminal investigation, upon explicit request, provided that they indi-
cate an address on the territory of Romania, an e-mail address or an elec-
tronic messaging address, to which such information can be communi-
cated; (5) to consult the case file, under the law; (6) to be heard; (7) to
ask questions to the defendant, witnesses and experts; (8) to receive an
interpreter, free of charge, when they cannot understand, cannot express
themselves properly or cannot communicate in the Romanian language;
(9) to be assisted or represented by a counsel; (10) to use a mediator, in
cases permitted by law; (11) to have access to legal assistance.

Regarding the limits of assets freezing, one must look both at the ap-
plicable time frame and the type of assets that can be frozen. Asset wise
– there are two limitations. The first one relates to the quality of the
owner of the assets. As such, assets cannot be subject to a freezing order
if they pertain to a public authority or institution or to other public-law
legal person. The second limitation appear as natural and it entails that
freezing cannot be ordered if the property subject to the order is ex-
empted by law, irrespective of nature. Time-wise, even though an express
time limit is not provided, it becomes apparent that seizure can function
only insofar as the scope for which it had been ordered has not been at-
tained. In other words, the order seizing an asset will cease when the fine
is paid, confiscation is executed, the damages are repaired or when the
court fees have been reimbursed.

Turning towards legal remedies, at an overview of the applicable le-
gal framework, two solutions become relevant. The special procedure is
that regulated in article 250 and 2501 of the Code of Criminal Procedure,
entitled Challenging of asset freezing. According to the legal instrument,
two different challenges can be filed, depending on the person who or-
dered the seizure and the procedural framework in which the measure
was ordered.

The first situation concerns the situation in which, in the criminal
investigation phase, the prosecutor ordered, by a prosecutorial order, the
freezing of assets. In this case, the suspect, the defendant and any inter-
ested party may challenge the asset freezing order within 3 days of the
communication of the order or the enforcement date, before the Judge
of Rights and Liberties of the court which would have jurisdiction to set-
tle the case in first instance. The procedure does not suspend enforce-
ment and upon the challenge, the judge shall rule in chambers, by sum-
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moning the person who filed the challenge and any interested parties.
The decision is final.

The second procedure now provided in art. 2501 concerns the chal-
lenge of the order when issued during trial or the Preliminary Chamber
Phase. It is worth noting that before 2016, this article did not exist, the
former article permitting only the lodging of complaints reasoned on the
manner in which the order was enforced. In a nutshell, the latter de-
scribed article was subject to multiple complaints to the Constitutional
Court of Romania (Decision no. 207 of 31 May 201545, Decision no. 497
of 23 June 201546 and Decision no. 543 of 14 July 201547), all being re-
pealed. The solution came with decision 24/201648 of the Constitutional
Court, in which the judges reasoned against their former jurisprudence,
stating that even though the decision on the merits can be appealed
alongside the final decision on the culpability of the defendant, the rem-
edy would not be applicable if the decision to freeze would be ordered
during the appeal procedure, which has no ordinary remedy. As such, by
means of Government Emergency Ordinance no. 18//201649, a new pro-
vision was introduced. According to the new wording, if during trial, or
the Preliminary Chamber phase, a decision to freeze is ordered by the
trial judge or the Preliminary Chamber Judge, the defendant, the prose-
cutor or any interested person may appeal against the order within 48
hours from the pronouncement, or, when applicable, the communication
of the order. The complaint is to be ruled on by a judge from the supe-
rior court or the preliminary chamber judge from the superior court of
the one that ordered the freezing of the assets. The complaint does not
suspend the execution of the measure and it will be ruled upon within 5
days, in a public hearing, by summoning the person who filed the chal-
lenge and any interested parties.

Concerning the second procedure provided by law, it is regulated by
means of art. 336 of the Code of Criminal Procedure, being a generally
applicable one. The article states that:

Any individual is entitled to file complaint against criminal investiga-
tion measures and acts, if the latter have harmed their legitimate interests.

45 Published in the Official Gazette, Part I, no. 387 of 3 June 2015.
46 Published in the Official Gazette, Part I, no. 580 of 3 August 2015.
47 Published in the Official Gazette, Part I, no. 694 of 15 September 2015.
48 Published in the Official Gazette, Part I, no. 256 of 12 April 2016.
49 Emergency Ordinance no. 18/2016 for amending and completing Law no. 286/2009

on the Criminal Code, Law no. 135/2010 on the Criminal Procedure Code, as well as for the
completion of art. 31 par. (1) of the Law no. 304/2004 on judicial organization, in force since
23 May 2016.
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The complaint shall be submitted to the prosecutor in charge of supervising
the work of the criminal investigation body, either directly or at the crimi-
nal investigation body. Filing the complaint does not suspend completion
of the measure or act that is the object of the complaint.

As it can be observed, the procedure in question does not deal
specifically with issues of asset freezing, representing a general rule. The
idea behind would be that if any person feels harmed in their legitimate
interests, they can file a complaint before the prosecutor, during the in-
vestigative phase, if the measures in question ordered by the prosecutor,
has harmed their legitimate interest. In essence, it is a request to revoke
the measure and it can be realized only in the investigative phase. The
practical utility of the institution, as shown in case law50, at least theo-
retically, is to avoid on the one hand, the burdensome 3 days deadline in
order to file the complaint according to art. 250 of the Code of Crimi-
nal Procedure, and on the other hand, to afford a legal remedy to third
parties that had no knowledge of the freezing of their assets. As a note
concerning this last procedure, on the negative side, as shown by oth-
ers51, the instrument seems rather ineffective, since members of the Pub-
lic Ministry are the ones that need to revoke the order and not an im-
partial judge. The author further details similar experiences when the
orders, even though extremely disproportionate to the legitimate aim,
were kept.

As a final consideration regarding the possibility to claim damages
suffered by a wrongful freezing order, the solutions would be to turn to-
wards the common provisions for claiming damages for wrongful illicit
acts, respectively the Civil Code. No specific institution is created within
the criminal landscape to deal with the issuing of wrongful freezing or-
ders. However, there is a procedure for material and / or moral compen-
sation in cases of judicial error or illegal deprivation of liberty, but, in our
view, it is debatable whether it is applicable. To argue each of the possi-
ble solutions, a reading of art. 538 would be required. As such, accord-
ing to the aforementioned legal provision:

A person who received a final conviction, irrespective of whether the
penalty or custodial educational measure was enforced, is entitled to receive
compensation from the government for their losses in the situation where a
final acquittal judgment is returned following retrial of the case, nullifica-

50 Tribunalul Mehendinţi, Dec. Pen. No. 374/2014, 23 June 2014.
51 T.C GODÂNCĂ HERLEA, Măsurile asigurătorii luate în cursul urmăririi penale asupra

bunurilor persoanelor juridice, Caiete de Drept Penal no. 3/2013, 56.
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tion or quashing of the conviction judgment on grounds of a new or re-
cently-discovered fact that proves a judicial error has taken place.

In establishing the extent of compensation consideration shall be
given to the duration of unlawful deprivation of freedom, as well as to the
consequences it caused for the person, their family or the person found in
the situation described at Art. 538.

Compensation shall consist of a sum of money or the setting up of an
annuity, or of the obligation that the government pays for the unlawfully
detained person to be placed in the care of a social or medical care institute.

In selecting the manner and extent of compensation, consideration
shall be given to the situation of the person entitled to it and the nature of
loss they suffered.

Having read the legal provisions, the conditions that need to be met
in order for this procedure to be applicable become clear: (1) a final con-
viction must be ordered against the defendant (2) a triggering final deci-
sion must be ordered in which the solution must be an acquittal after
conviction (3) evidence of judicial error must be present.

In light of the aforementioned conditions, one must note that the
link with the potential wrongful freezing order is weak, if not inexistent
and the sheer difference in time between the issuing of the freezing order
and the final acquittal would be, in most cases, staggering. As such, to
qualify this procedure as one that would encompass damages suffered
from a wrongful freezing order would be hard.

In the sense of the latter, it is important to note that the primary fo-
cus on compensations in this procedure rests with the conviction and the
consequences that sprung with the solution. An interpretation could be
given that if applied, it is not an exercise of analogy, but an extensive in-
terpretation of the legal provisions and thus compensation should be
covered, if acquitted. The consequences in the depreciation in value of
the assets frozen and the inability to make use of them would be the in-
jury. However, without any steadfast case law, it is difficult to assess
whether this interpretation is simply far-fetched, or it is simply a form of
analogous reasoning.

2.2. Confiscation

As a preliminary note, it is important to observe that in the Roman-
ian legal landscape, the procedural limb concerning confiscation orders
is intimately intertwined with the substantial type of confiscation that is
applicable. As such, procedurally, different regimes exist in the case of
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criminal confiscation and extended confiscation following a conviction,
in opposition with that can be classified as non-conviction-based confis-
cation. Having said the aforementioned, the analysis will be dual, focus-
ing on the peculiarities of each regime.

With regard to criminal and extended confiscation, since the re-
quired standard of proof was analyzed in the context of the substantial
limb, the aspects that remain to be presented concern only the authori-
ties that can request and impose confiscation, the enforcement of the se-
curity measures and the potential remedies available.

With regard to the authorities that can request confiscation, we be-
lieve that the measure can be requested by the prosecutor, or by any
other party with competence to formulate requests with regard to the
criminal action. As well, the court is obliged to impose confiscation ex of-
ficio, if the state of affairs is one that warrants the existence of a trigger-
ing element52.

Concerning the issue of enforcement of the security measures, it is
worth noting that confiscation is usually ordered when the final decision
on culpability is rendered. In this sense, two new procedural solutions
have been introduced by the New Criminal Code adopted in February
2014. As such, in the subsequent step after the rendering of culpability,
respectively of sentencing, the Court may choose, depending of the of-
fense committed, not to order the execution of the penalty, but to waiver
the sentence enforcement or to order the postponement of penalty en-
forcement. An in-detail assessment of the two different solutions would
exceed the limits of the present paper, but what is important to stay with
is that criminal confiscation can be ordered if the two solutions are or-
dered, even though they are not, strictly speaking, decisions that imply
the conviction of the defendant. In this sense, regardless of the proce-
dural solution, confiscation can be ordered (being a security measure)
and the moment in which it is ordered is within the final decision of cul-
pability – identical with the classic solutions that criminal confiscation is
rendered at the same time with the conviction.

In terms of extended confiscation, the measure can be ordered only
in the case of a conviction, the existence of the decision being a condi-
tion for the ordering of extended confiscation53.

Returning to the issue of enforcement, article 574, entitled Enforce-
ment of special confiscation and extended confiscation describes the ap-

52 As provided by art. 404 para. 4 of the Code of Criminal Procedure.
53 According to art. 1121 para. 1 of the Criminal Code, extended confiscation can be

rendered only if a conviction is reached, among other conditions.
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plicable procedure in case the court takes, by decision, the security mea-
sure.

The general rule applicable is that when confiscation is ordered, the
assets subject to the measure are surrendered to the competent authori-
ties in order to be used or sold. As it is shown in the paper, the immedi-
ate effect of confiscation in the Romanian legal order is that the assets in
question pass from the patrimony of the owner to the private property of
the state54. One important issue that needs clarifying is that in the Ro-
manian legal framework only freezing can be realized so as to pay for the
fine penalty, repair damages caused to the victim or a third party or guar-
antee the payment of court fees. As such, confiscation per se is compul-
sory to be ordered only if the conditions set forth in art. 112 and 1121 of
the Criminal Code are fulfilled and the sole effect is the deprivation of
property with regard to the offender and the passing of the property to
the private property of the state.

Returning to the issues concerning enforcement, it is provided, as a
secondary rule, that if the confiscated assets are in the custody of law en-
forcement bodies or other institutions (frozen beforehand), the judge del-
egate in charge of enforcement must take the burden and communicate
with these bodies, send a copy of the decision in which confiscation was
ordered and afterwards, the bodies in question will hand over the assets
to the competent authorities to be used or sold. As is can be seen, the sole
difference between the first and second rule on executions is the prior sta-
tus of the assets – while in the first situation, the person that needs to sur-
render the assets is the owner, while in the second, the institutions where
the frozen assets are situated are responsible with the surrender. However,
as evidence goes, the secondary rule would be in fact the most common
practice in Romania, at least for criminal confiscation, since most assets
subject to confiscation are beforehand frozen, either during the investiga-
tive phase, or during trial. As a note in addition, the same procedure as
the one described above applies when the goods in question subject to
confiscation are sums of money that were not deposited with banking
units. The sole difference are the authorities involved, in the sense that
the judge delegate in charge of enforcement is obligated to send the court
decision to tax bodies, in order for them to enforce the decision, per the
provisions referring to budgetary receivables.

Moving forwards, the last situation provided in article 574 deals
with the case in which destruction of the assets that are confiscated is re-

54 With regard to the procedure applicable afterwards, more details will be given when
the management of seized and confiscated assets will be analyzed.
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quired. The provision only states that when destruction of seized assets
was ordered, these shall be destroyed in the presence of the judge dele-
gate in charge or enforcement and a report shall be filed, submitted with
the entire case file. This provision is complemented with those provided
in Law no. 318/2015 that regulated the functioning of the National
Agency for the Management of seized Assets and Government Ordi-
nance no. 14/2007 on the regulation of the manner and conditions for
the capitalization of goods entered, according to the law, in the private
property of the state (as shown below).

Concerning non-conviction-based confiscation, we will use partly
the definition provided in the substantial limb, with the exception of the
situation of ordering the waiver of the sentence enforcement or the post-
ponement of penalty enforcement, since procedurally, the two follow the
exact same legal regime as the one prescribed for classic criminal convic-
tion-based confiscation.

Turning towards the part of enforcement of the security measure, as
in the case of extended and criminal confiscation, a special procedure is
provided in art. 5491 of the Code of Criminal Procedure. Per the article:

(1) In the situation where the prosecutor has ordered the case closed or
dropped charges and requested the Preliminary Chamber Judge to order
criminal confiscation or a document to be invalidated, the prosecutorial or-
der to close the case accompanied by the case file shall be sent to the court
that would have legal jurisdiction to try the case on the merits, after expiry
of the deadline stipulated at Art. 339 par. (4)55 or, as the case may be, at
Art. 34056 or after a ruling to deny the complaint.

(2) The Preliminary Chamber judge shall fix the time limit for settle-
ment, depending on the complexity and particularities of the case, which
may not be shorter than 30 days.

(3) The appointed term stipulates the notification of the prosecutor and
cites the persons whose legitimate rights or interests may be affected, to
whom a copy of the ordinance is communicated, considering that within 20
days from the receipt of the communication they can submit written notes.

(4) The Preliminary Chamber judge shall pronounce in a public hear-
ing after hearing the prosecutor and the persons whose legitimate rights or
interests may be affected, if present.

(5) The Preliminary Chamber judge may decide one of the following
solutions:

55 The procedure is entitled: Complaint against the prosecutor’s acts.
56 The procedure is entitled: Complaint orders for not starting a criminal investigation or

to drop charges.
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a) rejects the proposal and dispenses, as the case may be, the return of
the property or the lifting of the precautionary measure taken for confisca-
tion;

b) accepts the proposal and orders the confiscation of the goods or, as
the case may be, the dissolution of the document.

(6) Within 3 days from the communication of the conclusion, the pros-
ecutor and the persons referred to in par. (3) can make a reasoned objec-
tion. The unmotivated challenge is inadmissible.

(7) The contestation shall be settled according to the procedure pro-
vided for in paragraph (4) by the preliminary chamber judge from the hier-
archically superior court or, where the court seized is the High Court of
Cassation and Justice, by the competent body according to the law, which
can dispose of one of the following solutions:

a) dismisses the appeal as belatedly, inadmissible or unfounded;
b) admits the challenge, abolish the conclusion and revives the pro-

posal according to para. (5).

Ab initio, what is deemed to be observed is that the provisions of ar-
ticle 5491 have been challenged before the Constitutional Court for rea-
sons of incompatibility with the European Convention of Human Rights.
As such, by means of Decision no. 166/201557, the former wording of ar-
ticle 5491 – which provided for a faster, in chambers hearing and without
the summoning of the interested parties, was declared unconstitutional
and infringing on the principles enshrined in the case-law of the ECtHR.

Turning to the present procedure, one must note that it is applica-
ble only after a final solution is determined in what concerns the accusa-
tion. In the Romanian legal framework, after the prosecutor decides to
close the case or to drop the charges, one of two situations can arise. The
first one is that the deadline for the challenge against the solution expires
(20 days) and then the solution becomes final. The other can entail the
formulation of a complaint against the solution. The first step in this pro-
cedure concerns the analysis of the complaint by the superior prosecutor
of the one who ordered the solution. The second, if the so called „rem-
edy” procedure is unsuccessful, entails the formulation of a complaint
with the Preliminary Chamber Judge. Finally, in this scenario, only after
the complaint is rejected by the Preliminary Judge, the procedure regu-
lated in article 5491 becomes applicable. As such, what is essential to
note is that in this procedure, the question of the legality of confiscation
measures is not applicable, the object being, for the purposes of this pa-

57 Published in the Official Gazette, Part I, no 264 of 21 April 2015.

446 DAN MOROŞAN - FLORIN STRETEANU - DANIEL NIŢU



per, the legality of the solution ordered by the prosecutor by which he
closes the case or drops the charges.

In what concerns the authorities that can request the imposition of
the confiscation order in this case, it is expressively provided in the pro-
visions of art. 315 of the Code of Criminal Procedure. According to the
article, the order to close a case comprises the information described (…),
as well as obligations to: a) lift or maintain asset freezes; such obligation
shall lawfully cease to apply if the victim does not file civil action within 30
days since the order to close the case was issued; b) return seized assets or
the bail money; c) ask the Preliminary Chamber Judge to order criminal
confiscation as a security measure; d) ask the Preliminary Chamber Judge
to nullify a document totally or in part; e) ask the jurisdictional court of
law as under the special law on mental health to rule for non-voluntary
commitment; f) judicial expenses58.

As per the authorities that can impose the confiscation order, the sit-
uation differs, since the decision to confiscate is ordered by the Prelimi-
nary Chamber Judge and not the trial judge. It is important to note in
this context that the Judge of Rights and Freedoms cannot order crimi-
nal confiscation, even though, according to art. 53 of the Criminal Code,
the judge, during the course of the criminal investigation, decides upon ap-
plications, proposals, complaints, challenges or any other motions referring
to: a) preventive measures; b) asset freezing; c) temporary security mea-
sures; d) acts performed by prosecutors, in cases explicitly stipulated by law;
e) approval of searches, of the use of special surveillance or investigation
methods and techniques or of other methods of proof, under the law; f) an-
ticipated hearing procedures; g) other situations explicitly stipulated by law.
The solution is further reinforced when one looks at the provisions of ar-
ticle 245 and 247 of the Criminal Code of Procedure which gives com-
petence to the Judge of Rights and Freedoms solely with regard to tem-
porary medical admission and the temporary compelling to undergo
medical treatment, both being, as the name suggest, temporary security
measures.

Concerning strictly the procedure, if the solution to drop charges or
close the case is maintained or it becomes final and within the solution,
the prosecutor requests the ordering of criminal confiscation, the pro-
posal must be analyzed by the Preliminary Chamber Judge. Given the
aforementioned intervention performed by the Constitutional Court, the
Code of Criminal Procedure was modified, and the text as it is was in-

58 The same obligations are provided in the case in which the prosecutor decides to
drop the charges.
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troduced by means of Government Emergency Ordinance no. 18/201659

which provides for a time limit far exceeding the former one60; the pro-
cedure is public, and all interested parties are to be cited. The rationale
behind the modification and the new deadline was the increasingly criti-
cal decisions pronounced by the ECtHR on the topic of deprivation of
property and fair trial rights in the context of confiscation procedures61.
The idea was that by fixing at least 30 days, the deadline will be suffi-
ciently long so that any interested party that may have an interest in the
assets that are to be confiscated can intervene and provide the court with
adequate defenses, if applicable. Moreover, by having a public hearing
and summoning any person whose legitimate rights or interests may be
affected, the legislator tried to align with the European trend and pro-
vide some protection to interested parties, in the sense of the protection
provided by art. 6 and art. 1 Protocol 1 of the Convention – the proce-
dural limb. Solution-wise, the Preliminary Chamber Judge may either ac-
cept the proposal of the prosecutor and order the confiscation of the as-
sets – if the conditions of article 112 of the Criminal Code – explained
above, are fulfilled, or he or she can reject the proposal. In this latter
case, the judge must dispense, if applied, any freezing of assets ordered
on the basis of later confiscation. If the assets were not frozen during the
investigative phase, the Preliminary Chamber Judge is obliged to order
the return of the property to the rightful owner.

In what concerns the legal remedies applicable in this procedure,
the persons mentioned above can file a complaint within a maximum of
3 days after the communication of the first decision. The procedure ap-
plicable in the appeal phase is identical with the first one, all the initially
provided safeguard being in place. Per the solutions, the Preliminary
Chamber Judge at the higher court – who rules on the appeal, can either
dismiss it as belatedly, inadmissible or unfounded or admit the appeal
and depending on the solution given at first instance, reverse it. The de-
cision pronounced in the appeal procedure is final.

59 Emergency Ordinance no. 18/2016 for amending and completing Law no. 286/2009
on the Criminal Code, Law no. 135/2010 on the Criminal Procedure Code, as well as for the
completion of art. 31 par. (1) of the Law no. 304/2004 on judicial organization, in force since
23 May 2016.

60 respectively at least 30 days.
61 For example, ECHR, Sud Fondi SRL v. Italy, no. 75909/01, 20.1.2009, ECHR, Var-

vara v. Italy, no. 17475/09, 29.10.2013, ECtHR, Grande Stevens and others v. Italy, no.
18640/10 and others, 4.3.2014, ECtHR, Microintelect Odd v. Bulgaria, no. 34129/03,
4.3.2014, ECtHR, Paulet v. Great Britain, no. 6219/08, 13.5.2014, ECtHR, Gogitidze and
others v. Georgia, no. 36862/05, 12.8.2015, ECtHR, Berland v. France, no. 42875/10,
3.9.2015, ECtHR.
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3. Aspects of mutual recognition

In the following lines, the issue of mutual recognition of freezing
and confiscation orders will be analyzed. Inter alia, we will try to answer
whether there is a specific legal framework for the mutual recognition of
such orders, which authorities are in charge on deciding on the request
in the executing member state, the potential grounds for non-recogni-
tion, the possibility to postpone the execution of the orders, limits con-
cerning the procedure, as well as the rights, guarantees and legal reme-
dies available.

3.1. Freezing

As a preliminary observation, since the issue of mutual recognition
of freezing orders can be qualified as a form of mutual assistance in crim-
inal matters largo sensu, the mechanisms that regulate all mutual assis-
tance issues in the Romanian legal framework are provided in Law no.
302//200462 on International judicial Cooperation in Criminal Matters.

The legal regime is regulated in Title VII, Section III, art. 219-232
of Law no. 302//2004, transposing Council Framework Decision
2003/577/JHA of 22 July 2003 on the execution in the European Union
of orders freezing property or evidence.

First and foremost, it is important to note that the form in which the
procedure is regulated is very similar with the form of the Framework
Decision, so as such, elements that are identical will not be dealt with
(i.e. definitions, objective, the certificate and so on).

In what concerns the competent authorities, in terms of ordering a
freezing order, the prosecutor, during the investigative phase and the
court, during trial, can issue a freezing order. However, when it regards
the execution of the order issued by another Member State, the compe-
tent authority during the investigative phase is the Prosecutors Office
alongside the Tribunal and during trial, the Tribunal, both of which in
whose constituency the assets subject to freezing are located. Comple-
mentary, when the freezing order refers to more than one asset located in
the territorial jurisdiction of two or more authorities, the legislative
instrument provides that the competence to recognize and execute rests
with either the Prosecutors Office alongside the Bucharest Tribunal or
the Bucharest Tribunal. As a supplementary note, if a procedure is al-
ready ongoing concerning the assets requested to be recognized and ex-

62 Published in the Official Gazette, Part I, no 377 of 31 May 2011.
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ecuted per freezing, or a final decision has been reached, the competence
to order the recognition rests with the Tribunal or Prosecutors Office
alongside the Tribunal, competent territorially, irrespective of the judicial
phase. As an example, for this situation, even if the procedure is in the
appeal phase before the Court of Appeal, if a recognition of a freezing
order is requested, the competent authority in this case would be the Tri-
bunal competent under the Court of Appeal.

Offense-wise, the procedure, according to article 223 of Law no.
302//2004 differs depending on the scope for which the freezing is re-
quested: (1) for the purpose of gathering evidence and (2) for the pur-
pose of latter confiscation. For the latter purpose, since the instrument
does not provide which type of confiscation is possible to be requested
as scope, we believe that both extended and criminal confiscation are
suitable candidates. However, for certain offense, irrespective of their de-
nomination in the issuing Member State, if provided legally with a prison
sentence of at least 3 years in Romania, they will be subject to recogni-
tion and execution attached with a freezing order (without analyzing the
criterion of double criminality). The offenses are:

1. participation to an organized criminal group; 2. terrorism; 3. human
trafficking (including minors); 4. sexual exploitation of children and child
pornography; 5. illicit trafficking in drugs and psychotropic substances; 6.
illicit trafficking in arms, munitions and explosives; 7. corruption; 8. fraud,
including that affecting the financial interests of the European Union
within the meaning of the Convention of 26 July 1995 on the Protection of
the European Communities’ Financial Interests; 9. money laundering; 10.
counterfeiting of currency, including counterfeiting of the euro; 11. facts re-
lated to cybercrime; 12. offenses against the environment, including illicit
trafficking of endangered animal species and endangered plant species and
varieties; 13. facilitation of illegal entry and stay; 14. murder, serious bod-
ily injury; 15. illicit trafficking in human organs and tissues; 16. Abduc-
tion, unlawful deprivation of liberty and hostage-taking; 17. racism and
xenophobia; 18. organized or armed theft; 19. illicit trafficking in cultural
goods, including antiques and works of art; 20.the crime of deception; 21.
racketeering and extortion; 22. counterfeiting and piracy of products; 23.
falsification of official documents and use of forgery; 24. forgery of payment
means; 25. illicit trafficking in hormonal substances and other growth fac-
tors; 26. illicit trafficking in nuclear or radioactive materials; 27. trafficking
in stolen vehicles; 28. rape; 29. intentional arson; 30. crimes under the ju-
risdiction of the International Criminal Court; 31. illegal seizure of ships or
aircraft; 32. sabotage.
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Turning back to the difference between the freezing disposition or-
dered for the purpose of gathering evidence and that for the purpose of
ordering confiscation, the main debacle is that for the purpose of evi-
dence gathering, article 223 para. 2 of Law no. 302/2004 provides that if
the offense is not present in the above-mentioned list – the criterion of
double criminality is applicable, irrespective of the denomination or the
difference or constitutive elements requested in the issuing Member State.
Confiscation based freezing on the other hand, provides that recognition
and execution will be realized, if the offense is not one present in the list,
if for the specific offence, in the executing Member State, the disposses-
sion of the asset is possible. In this regard, per the definition given in ar-
ticle 219 of Law no. 302/2004, dispossession in this sense relates strictly
to freezing orders and not the possibility of ordering confiscation.

Moving towards the applicable procedure, articles 225-228 of Law
no. 302/2004 describe the steps that need to be taken so as an order to
be recognized and executed by the Romanian authorities. The regime is
partly different, as is the order requested to be executed in the investiga-
tive phase or the trial phase.

As a general principle, it is provided that the competent judicial au-
thority, irrespective of the judicial phase, will recognize a freezing disposi-
tion ordered by a Member State of the EU without delay and without any
supplementary formality and it will execute the order in the exact same
manner as it would do if the order was issued by a Romanian authority.
Per the steps required in the procedure, it is provided that a report shall
be drafted concerning the execution, on the basis of the report submitted
by the criminal investigation bodies that de facto executed the order and
the report shall be transmitted to the issuing authority by means of any in-
strument that permits a written confirmation. If any supplementary coer-
cive measures are required for execution, it is provided that the compe-
tent authorities shall make use of any and all instruments at their disposal,
as would be the case when the order was issued internally.

The general limits of the above-mentioned procedure entail the
presence of ground for non-recognition or a situation of postponement
of recognition and, in the case of freezing orders by which it is required
to respect certain standards of proof (substantial and procedural), the
Romanian authorities are required to respect the express indications pro-
vided, only insofar as they do not infringe on the rights and guarantees
provided in the Constitution. With regard to the latter limit, we believe
that the cases in which a provision of the Constitution would be in-
fringed are fairly rare, given that a common standard is applicable within
the EU with respect to protecting fundamental rights63 and not only.
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Moreover, by regulating this condition, it is evident that the express re-
quests of the issuing Member State are to be checked not only with the
Romanian Constitution, but also with the provision of the ECHR, as Ro-
mania is a member. Therefore, according to art. 20 para. 2 of the Consti-
tution, entitled International treaties concerning human rights:

(2) If there are inconsistencies between the covenants and treaties on
fundamental human rights, to which Romania is a party, and the national
laws, priority shall be given to the international regulations, unless the
Constitution or the national provisions contain more favorable provisions.

Moving forward, as administrative aspects, before ruling on the
recognition and execution of a freezing order issued by a Member State,
the Romanian authorities must first check the formal requirements of the
documents received and the issue of jurisdiction.

Article 226 of Law no. 302/2004 provides, as formal requirements,
that if the Romanian authorities receive a freezing order required to be
executed, they must check, within 24 hours of the receiving of the order
(1) if it is accompanied by the standard certificate or any equivalent doc-
ument64 and (2) if the documents are translated. If no translation exists,
the competent Romanian authorities must solicit the issuing Member
State the issuing of the translation in a term of maximum 3 days. After
this remedy procedure is concluded, if the translation is received, within
24 hours, the Romanian authority must check its competence. If the in-
stitution in question considers that it is not competent to rule on the re-
quest, it will send the order on the basis of the special legislation to the
competent authority and inform the authorities of the issuing Member
State. However, if competence cannot be determined given the improper
description of the assets within the freezing order, the Romanian author-
ities will solicit clarification to the issuing Member State in a term of
maximum 3 days. Per the character of the procedure, since it is purely
administrative, it is confidential65 and the maxim duration, if the transla-
tion is not submitted initially and the assets cannot be ab initio clearly
identified, is of 8 days.

63 For details see The European Charter for fundamental rights and freedoms, available
at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT.

64 The issues concerning the substance of the certificate or the equivalent documents
relate to grounds for non-recognition.

65 In accordance with the provision of article 226, if the request is made to a Tribunal,
the court has the obligation to fix a term that is no longer than 5 days since the decision, the
distribution being made in accordance with the Supreme Council of Magistracy Decision no.
1375 of 17 December 2015, establishing the new rules on Internal Court Order.
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Concerning the situation when the order is requested to be exe-
cuted in the investigative phase, as shown above, the competent Prose-
cutor from the Prosecutors Office alongside the Tribunal in the con-
stituency of which the asset subject to freezing is situated, can order the
recognition and execution of the freezing order by prosecutorial ordi-
nance within 5 days after the concluding of the check incumbent in the
formal preparatory phase.

The law is silent on the formal and substantial requirements that
need to be fulfilled in what concern the prosecutorial order. As such, we
believe that the general requirements provided in the Code of Criminal
Procedure will be applicable, insofar as Law no. 302/2004 is lex specialis
when compared to the Code.

With regard to the legal remedies available in this procedure, it is
worth observing that only the prosecutorial order by which the request
to freeze is approved and executed ca be challenged. The reason for this
is self-evident, as in the case of refusal, the only motives for rendering
such a decision are the ground for non-recognition, that will be pre-
sented below. Therefore, the refusal in such cases will be resolved in an
inter-state exchange of information and not in a judicial procedure.

Coming back to the issue at hand, according to article 227 para. 2 of
Law no. 302/2004, after the rendering of the recognition, any interested
party, including bona fide third parties, may challenge the order with a
complaint addressed to the Tribunal in whose jurisdiction the Prosecu-
tors Office that was competent to issue the recognition is situated, if they
can prove that their legitimate interests have been inflicted. The deadline
for the submission of the complaint is within 5 days of the communica-
tion of the order, while the submission of the documents must be real-
ized within 2 days after they were solicited, and the court must render a
decision within 5 days of receiving the dossier. The complaint is ruled
upon in a public hearing, the lodging of the complaint does not suspend
the execution, the admissible evidence are only new documents and the
decision is final. As such, the court can either (1) dismiss the complaint
as being formulated after the expiration of the deadline or inadmissible
and maintain the contested order or (2) admit the complaint, abolish the
contested order and revoke the freezing measure.

Per the motives based on which one can lodge the complaint, it is
provided that the substantive reasons which lead to the freezing order
cannot be invoked, being of the jurisdiction of the issuing state. As such,
the only motives that can be invoke concern the formal requirements and
motives for postponement and non-recognition, as well as any inconsis-
tencies in respecting the prescribed procedure.
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Concerning the issuing of the order during trial, article 228 of Law
no. 302//2004 provides that the request is ruled upon by the Tribunal, in
chambers, by a single judge. The decision can be challenged within 5
days after the communication / the delivery of the judgement by any in-
terested party. The Court to rule on the challenge is the one superior to
the Tribunal, respectively the Court of Appeal and the aforementioned
dispositions applicable to the challenge during the investigative phase are
to be applicable in this context as well. As deadlines, the dossier is sent
to the Court of Appeal within 24 hours after the formulation of the chal-
lenge, the ruling must be ordered within 5 days and it does not suspend
the execution of the freezing order.

Regarding the duration of the freezing order in this special proce-
dure and the fate of the assets in question, the provisions of article 229
of Law no. 302/2004 state that the freezing order is to be maintained un-
til the scope for its ordering has been fulfilled – confiscation or gathering
of evidence. As such, even though a time-based deadline is not delin-
eated, the maximum duration will be until the conclusion of the criminal
trial (by closing the case, renouncing the charges, final conviction, ac-
quittal).

However, as an exception, it is provided that the Romanian author-
ities can, according to the national legislation, impose the execution of
the order for a shorter period of time. As well, if the competent author-
ity chooses to revoke the measure, it is compulsory that the issuing au-
thority be notified, with the possibility to make observations. This pro-
cedure is available originating from the opposite side as well, so that if
the authorities from the issuing Member State decide to revoke the or-
der, the Romanian authorities shall be informed. As a last specification,
concerning the measure of confiscation and gathering of evidence – as
reasons for the freezing order, the national provision state that the mea-
sures shall be executed according to the provisions regulating mutual co-
operation on confiscation measures.

As per the grounds for non-recognition, these are compulsory, and
they are four. The conclusion is drawn from the formulation of the Ro-
manian legislation, which is different from the wording of the Frame-
work Decision, alongside with comparing the provisions with the ones
regulating postponement. As such, the formulation in the case of non-
recognition states “cannot be refused with the exception of” while in the
case of postponement, the formulation is “may postpone”.

Returning to the reasons for non-recognition, the first one concerns
the quality of the certificate on the basis of which the request is made. As
such, if the certificate is not present, it is incomplete, or it does not
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clearly match the request, the competent Romanian authority will refuse
the recognition and execution. The second reason states that the recog-
nition will be refused if the Romanian legislation provides for an immu-
nity or a privilege that renders impossible the execution of the freezing
order. The third reason provides that the recognition will be refused if it
is immediately clear from the information provided in the certificate that
the handling of the request for the criminal offense that is the subject of
the criminal proceedings would be contrary to the principle of ne bis in
idem.

In this last sense, we urge that the situation is not incompatible with
the provisions relating to competence. As such, as shown before, the Tri-
bunal would be competent to rule on the recognition of a freezing order,
if the case is settled definitely. This does not preclude the court to rule
firmly that the measure requested was issued already, a solution was
given and thus the principle of ne bis in idem will be infringed if the or-
der is recognized. Finally, the last reason for refusal relates to the crite-
rion of doubly criminality, as explained above – with its particularities.

In the case of postponement, the wording of article 231 of Law no.
302/2004 is identical with that of the Framework Decision. In this sense,
according to the provisions:

1. The competent judicial authority of the executing State may post-
pone the execution of a freezing order transmitted:

a) where its execution might damage an ongoing criminal investiga-
tion, until such time as it deems reasonable;

(b) where the property or evidence concerned have already been sub-
jected to a freezing order in criminal proceedings, and until that freezing or-
der is lifted;

(c) where, in the case of an order freezing property in criminal pro-
ceedings with a view to its subsequent confiscation, that property is already
subject to an order made in the course of other proceedings in the execut-
ing State and until that order is lifted. However, this point shall only apply
where such an order would have priority over subsequent national freezing
orders in criminal proceedings under national law.

2. A report on the postponement of the execution of the freezing order,
including the grounds for the postponement and, if possible, the expected
duration of the postponement, shall be made forthwith to the competent
authority in the issuing State by any means capable of producing a written
record.

3. As soon as the ground for postponement has ceased to exist, the
competent judicial authority of the executing State shall forthwith take the
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necessary measures for the execution of the freezing order and inform the
competent authority in the issuing State thereof by any means capable of
producing a written record.

4. The competent judicial authority of the executing State shall inform
the competent authority of the issuing State about any other restraint mea-
sure to which the property concerned may be subjected.

Concerning the available legal remedies and guarantees, Law no.
302/2004 provides, as shown above, special procedures relating to the
challenging of the recognition and execution of freezing orders, but the
rights and guarantees of the persons with interest in the procedure are
the same as those provided in the Code of Criminal Procedure. The lat-
ter statement is valid, given the procedural relation between Law no.
302/2004 and the Code of Criminal Procedure, this one being a lex spe-
cialis vs lex generalis. As such, if not specific provisions exist in Law no.
302/2004, it will be complemented by the provisions of the Code of
Criminal Procedure, insofar as the general provisions do not overlap or
go contrary to the provisions of Law 302/2004.

As a final remark in this regard, Law no. 302/2004 transposes al-
most identical the words of article 12 of the Framework Decision. As
such, where the Romanian authorities are responsible for injuries caused
by the execution of the freezing order, the issuing state is obliged to re-
imburse the sums paid in damages by virtue of the incumbent responsi-
bility. The only exception provided concerns the case where the injury or
part of it is exclusively due to the conduct of the Romanian authorities.

3.2. Confiscation

Concerning the issue of recognition of confiscation orders, the legal
regime is regulated in Title VII, Section V, art. 248-268 of Law no.
302//2004, transposing Council Framework Decision 2006/783/JHA of
6 October 2006 on the application of the principle of mutual recognition
to confiscation orders.

Regarding the definition of concept, since confiscation in Romania
is regulated as a safety measure and the terms used in the proceedings
can have different meanings66, clear lines were required to be drawn so
as to understand the extent to which the procedure is applicable. In this
sense, the following definitions are provided:

66 Especially since the Proposed Regulation on Recognition of confiscation orders has
not yet been adopted. SWD(2016) 468 final, {SWD(2016) 469 final.
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“confiscation order” shall mean a final penalty or measure imposed by
a court following proceedings in relation to a criminal offence or offences,
resulting in the definitive deprivation of property; Property

“property” shall mean property of any description, whether corporeal
or incorporeal, movable or immovable, and legal documents and instru-
ments evidencing title to or interest in such property, which the court in the
issuing State has decided: (1) is the proceeds of an offence, or equivalent to
either the full value or part of the value of such proceeds, (2) constitutes the
instrumentalities of such an offence and (3) may be confiscated on the ba-
sis of extended confiscation powers under the law of the issuing State.

“proceeds” shall mean any economic advantage derived from criminal
offences. It may consist of any form of property;

“instrumentalities” shall mean any property used or intended to be
used, in any manner, wholly or in part, to commit a criminal offence or
criminal offences;

Concerning the institutions that have jurisdiction in order to exe-
cute a confiscation measure, the general rule is that it belongs to the Tri-
bunal in whose constituency the property subject to confiscation is lo-
cated. However, as in the case of the freezing order, several exceptions
are regulated on the basis of either the location of the assets subject to
confiscation or on the time of the request. Therefore, asset wise, if the
confiscation order concerns:

1. more movable assets, then jurisdiction will pertain to be Bucharest
Tribunal;

2. one, or more than one movable asset and real estate, the jurisdiction
lies with the Tribunal in whose constituency the real estate is located;

3. more than one real estate in the jurisdiction of different Tribunals,
jurisdiction lies with the Tribunal in whose constituency the real estate has
the highest value;

With regard to the time aspect, it is provided that if more than one
Member State issues confiscation orders for the same asset, jurisdiction
lies with the Tribunal which was firstly noticed.

Offense wise, as was the case in the situation of the freezing order,
when the maximum sentence provided by law is at least 3 years and the
offense is one provided in the list (the same list), the condition of double
criminality is not to be verified, irrespective of the constitutive elements
of the offense in the issuing Member State. For other offenses not pro-
vided in the list, the order to confiscate will be recognized (1) insofar as
the act is qualified as on offense in Romania and (2) only if confiscation
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would be possible for the respective offense in Romania. Having ob-
served that the provision does not relate to extended confiscation sepa-
rately from criminal confiscation, the correct deduction, from our point
of view, is that both are applicable. Therefore, if the order is issued for
extended confiscation, then the executing authorities must check if ex-
tended confiscation can be applied. In the same manner, if criminal con-
fiscation is required, the same analysis must be realized. Even though the
process seems simple at first glance, we believe that in practice it will be
relatively hard to assess a full pledge compatibility, since, Member States
have implemented differently the institution (i.e. standard of proof re-
quirement, triggering offense, time limits for evaluations and so on).

An intriguing issue is further regulated in article 252 which states
that amnesty and pardon may be granted by both the issuing State and
the executing State and the review of the confiscation order may only be
ordered by the issuing State.

Considering the grounds for non-recognition, these are provided in
article 262 of Law no. 302/2004. As such, there is only one compulsory
ground for non-recognition, the others being optional.

Starting with the sole compulsory reason, this concerns the criterion
of double criminality coupled with the possibility to order confiscation
for the specific asset. As in the case of asset freezing, there is no need for
identical constitutive elements or the same qualification in the issuing
Member State.

Per the legal text, the recognition and execution of a confiscation
order may be refused if:

1. the certificate is not attached to the request, is incomplete or it
does not correspond to the confiscation order;

2. the execution of the confiscation order would be contrary to the
principle of non bis in idem;

3. the Romanian legislation provides for an immunity of privilege
that makes the execution of the confiscation order impossible;

4. the rights or any interested party, including bona fide third par-
ties, make the execution of the confiscation order impossible;

5. the person concerned by the order was not present at trial in the
issuing Member State, only insofar as several other conditions are not
met67;

67 If the following conditions are met, then the execution of the order cannot be re-
fused. As such, confiscation will be executed even if the defendant was not present at trial, if:

a) He or she was duly notified in writing, by written notice, handed in person or by
telephone, fax, e-mail or by any other means, in respect of the day, month, year and place of
appearance and the legal consequences in the event of failure to appear; or
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6. the confiscation order was issued considering criminal proceeding
which, under Romanian law, were committed at least partially on the ter-
ritory of Romania, or were committed outside the territory of Romania,
but the Romanian legislation does not permit the issuing of measures
concerning those specific offenses;

7. the execution of the confiscation order will affect principles en-
shrined in the Constitution;

8. the execution of the confiscation order was prescribed according
to the Romanian law, provided that the crimes are the responsibility of
the Romanian authorities according to national criminal law;

9. the confiscation order was issued on the grounds of extensive con-
fiscation powers which are incompatible with the provisions of the Ro-
manian legislation in the matter. In this case, the confiscation order may
be executed at least to the extent stipulated by the Romanian legislation.

As is the case with the freezing order, when the quality of the cer-
tificate is in question, the Tribunal may fix a deadline in which to request
clarification or the completion of the inexact data. Moreover, as common
rules concerning the communication with the issuing authorities from
the other Member States, it is provided that any decision, regardless of
the solutions, must be notified to the authorities of the issuing Member
State as soon as possible, explaining the result and the motives for non-
recognition.

Postponement of the execution of the confiscation order is possible
according to the Romanian legislation. The reasons for postponement are
optional and they were basically taken expressis verbis from the text of
the Framework Decision. Therefore, per the legal text:

The court may postpone the execution of a confiscation order trans-
mitted:

(1) if, in the case of a confiscation order concerning an amount of
money, it considers that there is a risk that the total value derived from its
execution may exceed the amount specified in the confiscation order be-
cause of simultaneous execution of the confiscation order in more than one
Member State;

b) having knowledge of the day, month, year and place of appearance, mandated his or
her own chosen lawyer or appointed ex officio to represent it, and legal representation and
defense before the court were effectively carried out by that lawyer; or

c) after having been personally handed down the conviction and has been informed
that the case may be re-judged, or that the judgment is subject to appeal and that it can be
checked on the basis of new evidence, and the possibility of admitting the appeal may be
terminated, the convicted person either expressly renounced the retrial or the appeal, either
did not request a retrial or did not declare the appeal in the prescribed period.
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(b) in the cases of use of legal remedies by any interested parties;
(c) where the execution of the confiscation order might damage an

ongoing criminal investigation or proceedings, until such time as it deems
reasonable;

(d) where the property is already the subject of a national confiscation
order.

In conjunction with the reasons provided above, Law no. 302/2004
provides that if postponement is ordered, the court is obliged to take all
and any necessary measures for the purpose of a latter confiscation – it
basically requires to order the freezing of the assets if national legislation
permits. Moreover, the issuing authority is to be informed as soon as pos-
sible about the reason for the postponement, and in the case where post-
ponement was ordered because of the use of legal remedies by interested
parties and where it was ordered so as to avoid damaging an ongoing
criminal investigation, a report must be drafted and sent. If possible, in
the report, the total estimated duration of the postponement will be pro-
vided.

As a last provision in this context, immediately after the expiration
of the reasons for postponement, it is provided that the court must take
all required measures so as to execute the confiscation order and, at the
same time, inform the issuing authority.

As special rules in this procedure, it is provided that if more than one
confiscation orders have been requested to be executed against the same
person (confiscation of sums of money that are insufficient for the execu-
tion of all orders) or concerning the same assets, several criteria will be
considered so as to establish which order will be executed. These are: (1)
the prior freezing of the assets, (2) the gravity and the place where the
offense was committed and (3) the date of transmission of the orders.

Finally, in what concerns the rights of interested parties and the
available legal remedies, Law no. 302/2004 does not regulate any proce-
dural avenues that are to be applied. However, it does regulate the right
of any interested person to claim damages if the execution of the confis-
cation order has produced injuries.

With regard to empirical evidence, given the request submitted to
the National Agency for the Management of Seized Assets68, it was pro-
vided that since 2015, only 6 confiscation orders were issued in order to
be recognized by the Romanian authorities. Therefore, the following
were confiscated:

68 Answered by a document no. 2//806/2018, of 2.7.2018 issued by the General
Manager.
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1. 65.000 euros, confiscation order requested to be executed by
Liege Court of Appeal;

2. two constructions and a parcel of land in Cluj, confiscation order
requested to be executed by the Paris Tribunal;

3. one construction in Brasov, confiscation order requested to be
executed by the Innsbruck Tribunal;

4. one construction and a parcel of land in Călăraşi, confiscation
order requested to be executed by the Paris Tribunal;

5. one vehicle, confiscation order requested to be executed by Sofia
Court of Appeal;

6. two vehicles, confiscation order requested to be executed by Sofia
Court of Appeal.

4. Management and disposal aspects

In the following lines, an overview will be made with regard to the
management and disposal of frozen and confiscated assets. From the out-
set, it is important to note that relatively recent, the entire legal frame-
work concerning the management of the assets described above has
changed, starting with the year 2015. In a nutshell, in the Romanian legal
framework, there is no distinction between the institution that manages
frozen assets vs. confiscated assets. As such, both dimensions will be an-
alyzed together. However, at the end of this chapter, a section will be
dedicated to third-party right or lack of in the proceedings.

4.1. Freezing & Confiscation

Essentially, since 2015, a new agency has been established so as to
manage frozen and confiscated assets, respectively the National Agency
for the Management of seized Assets.

The agency was created by means of Law no. 318/2015, which con-
sidered the best practices identified in other European states (FR, BE,
NL, IT), the US and consequently transposed the obligation that Roma-
nia had according to article 10 of Directive 42/2014/EU. As well, the
Agency is seen as a result of both the aforementioned and the Anti-Cor-
ruption Strategy 2012-2015. Per its mission, the ultimate goal of ANABI
(NAMSA) is to ensure an increase in the execution rate of confiscation
orders issued in criminal matters through effective administration of
seized assets that are allocated to the Prosecutor’s Office and judges.
Correlatively, the agency, by its activities, increases the revenues to the
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state budget, as well as those for the compensation of the victims of
crimes, including the state – when a civil party in the criminal trial.

Per the issue of financing, according to article 17 of Law no.
318/2015, the Agency is financed entirely from the state budget through
the budget of the Ministry of Justice and expenditure incurred in the
performance of the tasks of the Agency is borne by its budget. As well, it
is provided that the Agency may receive donations, sponsorships and
may access other sources of funding, in accordance with the incident le-
gal provisions. In the same sense, article 272 of the Criminal Code of
Procedure states that the expenditures necessary for the performance of
procedural acts, the administration of evidence, the preservation of the
material means of evidence, the fees of the lawyers, as well as any other
expenses occasioned by the criminal proceedings are covered by the state
in advance or paid by the parties.

Functions-wise, according to Law no. 318/2015, the Agency has the
following functions:

a) to facilitate the tracing and identification of property arising from
the commission of offenses and other property related to offenses and
which could be subject to a provision of seizure or confiscation issued by
a competent judicial authority in criminal proceedings;

b) to administrate assets, in the cases provided by Law no. 318/
2015, consisting of movable goods disposed of in criminal proceedings;

c) to exploit (sell at auction), in the cases provided by Law no.
318/2015, movable assets seized in criminal proceedings;

d) to manage the integrated national computer system for the
recording of claims arising from criminal offenses;

e) to support, under the law and according to best practices, the ac-
tivity of authorities that deal with the administration of property that
may be subjected to measures of seizure and confiscation in criminal pro-
ceedings;

f ) to coordinate, evaluate and monitor at the national level, the im-
plementation and enforcement of legal procedures in the field of recov-
ery of claims arising from criminal offenses.

With regard to the functions provided above, several marks need to
be made, as they are divided in classes of attributions that the Agency is
to perform. In the order provided in the legal instrument, the classes of
attributions are:

1. Attributions to facilitate the identification and tracking of assets
that may be subject to precautionary measures during criminal court pro-
ceedings, special or extensive confiscation.
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2. Attributions concerning the management of:
a. Seized sums of money
b. movable seized assets
c. immovable seized assets
3. Attributions concerning confiscated assets
4. Attributions concerning the management of the integrated in-

formatic system concerning the registry of claims arising from criminal
offences

5. Other attributions

For the purpose of the present paper, only the attributions that re-
late strictly to the management of frozen and confiscated assets will be
discussed.

With regard to the attributions concerning the management of
seized sums of money, it is provided in article 27 of Law no. 318/2015
that the agency manages and keeps records of amounts of money (1) sub-
ject to seizure, (2) resulting from the capitalization of perishable good,
(3) in special cases of exploitation of movable seized goods or (4) own to
an interested party and subject to garnishment according to the provi-
sion of the Code of Criminal Procedure (art. 252 and the following). The
management aspect essentially concerns the custody of the amount ob-
tained through seizure or garnishment and the permanent monitorization
of the fate of the trial. In a nutshell, the Agency ensures that the sums
seized or garnished are available when a final decision is made and ac-
cording to the legal basis used by the judicial authorities, it either trans-
fers the sums to the state (if confiscation is ordered), to the injured party
(if the sum was garnished for this reason) or back to the offender (if ac-
quittal or other similar decision is reached).

Turning towards the attributions concerning movable seized assets,
the Agency acts as a custodian at the request of the prosecutor or the
court and it temporarily deposits and manages only seized assets with a
value – at the moment when seizure was ordered, of at least 15.000 EUR
– equivalent in RON. After the taking into custody, the main function is
to preserve the assets, but, under certain conditions (with the authoriza-
tion of the prosecutor or the court, it can request the consent of the
owner in order to capitalize the assets).

In this sense, according to art. 29 of Law no. 318/2015 and art. 2521

- 2524 of the Code of Criminal Procedure, it is possible, in exceptional
circumstances, to capitalize movable seized assets.

The rule within this exception would be that, with the authorization
of the prosecutor or the court, the Agency would try to contact the
owner of the goods and obtain his or her consent to capitalize the assets.
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If consent cannot be obtained, the assets can be capitalized (1) when,
within one year from the distraint ordering date, the value of the seized
goods has decreased significantly, i.e. by at least 40% compared to the
time of enforcing the asset freezing, (2) where there is the risk of expiry
of the guarantee or when the distraint was applied against live stock or
birds, (3) when the distraint was enforced against flammable or petro-
leum products or (4) when the distraint was enforced against goods the
storage or maintenance of which involves expenses disproportionate to
the value of the property.

In the same sense, another exception is provided when the assets in
question are motor vehicles that can be sold while they are only seized
(1) when they were used, in any manner, in the commission of the offense
and (2) if a time period of one year or more has passed since the date of
ordering asset freezing.

Procedurally, the agency may propose, ex officio, to the prosecutor,
the judge of rights and freedoms or the court, the initiation of the process
of capitalizing the seized movable goods and the capitalization may be re-
alized (1) by the Agency, by public auction, (2) by specialized entities or
companies, selected in compliance with the legal provisions regarding pub-
lic acquisitions, (3) through bailiffs, according to their own procedures or
(4) by the tax authorities, according to their own recovery procedures –
the General Manager of the Agency decides on the method of sale.

Turning towards the attributes that the agency has with regard to
seized immovable assets, the legal instruments refrains in describing only
that the National Agency for the Management of Seized Assets keeps
records of the buildings on which seizure was ordered, based on the pros-
ecutor’s order or the conclusions of the judge. According to paragraph 2
or article 30 of Law no. 318//2015, the prosecutor, the preliminary cham-
ber judge or the court that ordered the seizure shall send to the Agency a
copy of the ordinance or closure by which the seizure was ordered and a copy
of the seizure record. After the reception, the Agency shall communicate
the order to all and any interested public institutions by electronic mail
and it shall pass any information relevant to the situation of the assets.

Concerning the attributes that the agency has with reference to con-
fiscated assets, they can be qualified as attributes concerning (1) statis-
tics, then (2) capitalization or transfer and finally, (3) destruction.

The first task that is provided is that the Agency keep records of the
decision in which confiscation was ordered, on the basis of extended and
special confiscation, as well as those communicated to the Romanian au-
thorities by foreign courts. In this sense, the judge in charge of the exe-
cution of the security measure shall send a copy of the decision to the
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Agency, which is turn takes over the assets. The agency provides quar-
terly statics on the changes occurring in this domain, considering the fi-
nal destination of the confiscated assets.

Having in mind the previous statement, the agency, according to art.
31, 34 and 35 of Law no. 318/2015 has two main options. It can either
administer the assets and then hand them over to the competent author-
ities in order to be capitalized according to Government Ordinance no.
14/2007 on the regulation of the manner and conditions for the capital-
ization of goods entered, according to the law, in the private property of
the state OR it can administer the assets and then pass them free of
charge to other public entities or to associations and foundations.

Concerning the latter prospect, respectively the re-use of confiscated
property, the practice entails a relatively new concept that consist of the
passing free of charge or putting into use of the proceeds of crime to
public institutions, administrative authorities or non-governmental orga-
nizations in order to be used for social or public interest purposes.

In accordance with the information presented on its website69, it is
very well known that at EU level, there is an increasing interest in this
method of capitalizing on confiscated assets that resulted in the adoption
on the 3rd of April 2014 od Directive 2014/42/EU on the freezing and
confiscation of proceeds of crime. The European Union thus urged
Member States to consider adopting measures to enable seized goods to be
used in the public interest or for social purposes. Such measures could in-
clude, inter alia, the allocation of those assets for law enforcement and
crime prevention projects as well as for other projects of public interest and
social utility. The obligation to consider adopting such measures implies a
procedural obligation for Member States, such as carrying out a legal analy-
sis or discussing the advantages and disadvantages of introducing such mea-
sures. When managing frozen goods and adopting measures on the use of
confiscated goods, Member States should act appropriately to prevent crim-
inal or illegal infiltration.

In this spirit, article 34 of Law no. 318/2015 states that The immov-
able property entered through confiscation in the private property of the
state may be transmitted free of charge in the private domain of the admin-
istrative-territorial units at the request of the county council, respectively of
the General Council of the Bucharest Municipality or of the local council, as
the case may be, by government decision, initiated by the Ministry of Public
Finance at the Agency’s proposal, to be used for social objectives.

Article 35 of the same Law further states that the immovable prop-
erty entered through confiscation in the private property of the state may be

69 For details see https://anabi.just.ro.
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given free use to associations and foundations, as well as to the Romanian
Academy and branch academies established under a special law by Gov-
ernment decision initiated by the Ministry Public Finance, on a proposal
from the Agency, to be used for social, public-interest purposes, or in rela-
tion to their subject-matter, as the case may be.

Complementary to the aforementioned legal provisions, if the assets
were initially ordered to be capitalized, a remedy procedure is provided
by the governing legal instrument, respectively Government Ordinance
no. 14/2007. The provisions are essentially redacted so as to avoid the
compulsory capitalization in cases where the assets could be used legiti-
mately, and they could be more useful to other bodies when opposed to
the obtaining of sums of money. According to the instrument70:

The Ministry of Public Finance may submit or, as the case may be,
propose to the Government the free transfer of goods subject to capitaliza-
tion to natural or legal persons as follows:

a) to the General Secretariat of the Government - motor vehicles, am-
bulances with related facilities, boats and motors attached to them, which
will be distributed by the interministerial commission, free of charge, to the
ministries, central and local public authorities, within the limits of the en-
dowment norms, as well as cult institutions, the Romanian Red Cross So-
ciety and non-governmental organizations accredited by the Ministry of
Labor, Family, Social Protection and the Elderly as social service providers
/ social canteens and who actually carry out such activities;

b) nurseries, kindergartens, foster care centers and childcare centers,
old people’s homes, poor canteens, asylums, hospitals, schools, libraries, re-
ligious institutions, disabled people, the Romanian Red Cross National So-
ciety, as well as non-governmental organizations accredited by the Ministry
of Labor, Family, Social Protection and the Elderly as providers of social
services / social canteens and actually carrying out such activities, as well as
natural persons who suffered from natural disasters at the proposal of the
recovery bodies, by order of the minister or decision of the head of the re-
covery body, according to the provisions of the methodological norms for
the application of the present Ordinance;

c) Ministries, central and local public authorities - communication
equipment, computer equipment and office equipment, supplies, durable
goods, household inventory, maintenance and repair materials, observing
the declaration and evaluation procedures, by order of the Minister of Pub-
lic Finance or decision of the head of the recovery body, as the case may be;

70 Ordinance no. 14 of January 31, 2007 regulating the manner and conditions for the
capitalization of the assets entered, according to the law, in the private property of the state,
published in the Official Gazette no. 694 of 23 September 2014.
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d) Ministry of Foreign Affairs - movable and immovable goods
abroad, by Government decision;

e) legal persons administering memorial houses, by a Government
decision;

As it can be seen, steps have been taken in order to align to the Eu-
ropean trend and make re-use of confiscation assets so as to help public
institutions and associations and foundations to use set assets in their day
to day activity. However, an important and unjust difference is made
within the legal instrument. As such, according to art. 34, with regard to
public institutions, the potential transfer is initiated at the request of set
authority, while according to art. 35, private bodies may obtain the assets
only insofar as the Agency makes a proposal in this sense. From our
point a view, the difference of treatment is rather unjustified, the state
having an unmotivated advantage.

In this sense, in order to complete the aforementioned provisions
within the procedural limb, the Romanian Parliament adopted Law no.
216/2016 on the determination of the purpose of confiscated immovable
property, that entered into force on the 18th of November 2016.

According to article 1 The immovable property entered through con-
fiscation in the criminal proceeding in the private property of the state may
be transmitted free of charge in the public domain of the state and in the
administration of the central public administration authorities, other pub-
lic institutions of national interest, after or the Autonomous Registrars of
National Interest, hereinafter referred to as Beneficiary Entities, by a Gov-
ernment Decision initiated by the Ministry of Public Finance at the pro-
posal of the National Agency for the Management of Non-Disposable
Goods, hereinafter referred to as the Agency, under the terms of the law.

Further details are provided in the legislative instrument. Inter alia,
it is provided that the assets described in article 1 will be made available
for the institutions known as beneficiaries by means of a management
contract, only for the purpose of setting the immovable assets as primary
or secondary headquarters.

Procedurally, within 45 days of the communication on the value of
the immovable property, the Agency must analyze whether it would be
appropriate to initiate the procedure according to article 34 (transmis-
sion free of charge to a public institution) or according to art. 35 (trans-
mission to private entities or the Romanian Academy) by means of a bail-
ment agreement.

The criteria for the selection process are provided in the same legal
instrument and they are: (1) lack of office space, (2) the need to expand
the current location, (3) the location of the building, (4) the surface,
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(5) the technical condition of the building, (6) the current destination,
(7) the date of receipt of the request, (8) the financial situation of the
applicant, (9) the possible impact on the state budget.

An important addition must be made with regard to the lack of ini-
tiative in the procedure. As such, if the Agency does not initiate or is not
required to initiate one of the procedures described above, in accordance
with its functional law, the assets will be capitalized according to Gov-
ernment Ordinance no. 14/2007 for the regulation of the manner and
conditions for the capitalization of the assets entered, according to the
law, in the private property of the state. As a final note, according to the
same legal instrument, if the capitalization is not successful after at least
three public auctions, the competent authority in charge of capitalization
can request the agency to repeat the initial procedures provided by arti-
cle 34 and 35 of Law no. 318/2015.

Turning back to the issue of capitalization, the functional law of the
National Agency for the Management of Seized Assets only provides that
the agency can choose to directly opt for capitalization, in accordance
with Government Ordinance 14/2007. Concerning the sums resulting
from capitalization, the legal instrument only states that they shall be al-
locate on the basis of the annual balance presented by the Agency as fol-
lows:

a) 20% for the Ministry of National Education and Scientific Re-
search;

b) 20% for the Ministry of Health;
c) 15% for the Ministry of Internal Affairs;
d) 15% for the Public Ministry;
e) 15% for the Ministry of Justice.

Going back to the complementary legal instrument (Government
Ordinance 14/2007), it states that as a rule, if chosen to, assets of any
kind entered under the law in the private property of the state shall be cap-
italized under the terms of the present ordinance by the National Agency
for Fiscal Administration through the competent authorities, unless the law
stipulates otherwise. However, when the assets are situated abroad, the
competent authority in charge of capitalization is the Ministry of Foreign
Affairs.

Since the rule provides for assets of any kind, it is important to note
that a yet clear exemption is introduced. As such, assets will not be cap-
italized if they do not fulfill the necessary conditions in order to be com-
mercialized. For assets of this type, the required action is destruction.
Procedurally, according to art. 1 para. 3, they will be destroyed at the ex-
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pense of the natural or legal persons from whom they were confiscated or
the holder, if they cannot be identified. The destruction shall be carried out
in the presence and with the signing of a takeover and destruction com-
mission made up of representatives of the holder, the National Authority
for Consumers Protection, the Recovery Authority, the Ministry of Internal
Affairs and the Ministry of Environment and Climate Change.

Concerning the evaluation procedure, it is stated that when recovery
involves assets seized in criminal proceedings, a representative of the
agency may also be a member of the Evaluation Commission. In this
case, the Evaluation Committee consists of 5 members: 2 representatives
of the Recovery Authority, one representative of the agency, one repre-
sentative of the National Authority for Consumer Protection and one
representative from the Ministry of Internal Affairs.

Regarding the income and expenses resulting from the capitalization
of property entered into the private property of the state, several remarks
are required.

First, the rule is that provided in article 37 of Law no. 318/2015,
concerning the allocation of income to central institutions. Second, sev-
eral exceptions are provided in Government Ordinance no. 14/2007,
but these exceptions concern only assets confiscation by means of ad-
ministrative confiscation by local authorities. In this case, art. 11 of the
legal instrument provides that the goods confiscated by the bodies of the
local public administration authority are handed over to the recovery bod-
ies and the proceeds collected from their capitalization are paid to the lo-
cal budget, after deduction of the expenditures with the capitalization
under the legislation in force and a commission of 20% of the incomes re-
maining after the deduction of expenses with capitalization. The commis-
sion of 20% shall be paid to the state budget, within 5 working days from
the receipt.

Regarding the income and expenses resulting from confiscation or-
dered as requested by another Member State of the EU, the situation is
regulated by article 265 of Law no. 302/2004. Per the article, in what
concerns the sums of money resulted by capitalization:

a) if the amounts of money obtained following execution of a confis-
cation order have a value less than EUR 10,000 or the equivalent in lei of
this amount, they shall be made available to the state budget;

(b) in all other cases, 50% of the amount obtained following the exe-
cution of a confiscation order shall be transferred to the issuing State71.

71 Very important in this context is the fact that the capitalization by sale or the use of
the assets will be realized in accordance with the Romanian legislation presented above.
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If capitalization is not desired or its execution is impossible72 the le-
gal provisions state that the confiscated property may be transferred to
the issuing State (optionally). However, when the confiscation order cov-
ers part of the value of the order, the property shall be transferred to the
issuing State if the competent authority in the issuing Member State
agrees. If consent is given, the transfer is compulsory.

As a final note, concerning cooperation with other institutions
within the EU in the area of seized and confiscated assets, the National
Agency for the Management of Seized asset is a part / works alongside
the CARIN Network and the ARO Platform. As well, according to arti-
cle 38 of Law no. 318/2015, the agency has competence in the execution
of orders of seizure of goods issued by another state, in executing con-
fiscation orders issued by another state and the ability to dispose of con-
fiscated goods within the meaning of art. 265 of the Law no. 302/2004
(judicial cooperation in criminal matters).

4.2. Third party rights and claims for damages for wrongful management

Concerning the possibility to claim damages for wrongful manage-
ment of frozen assets, it is deemed worthy to note that the possibility is
not regulated through the law governing the functioning of the agency -
Law no. 318/2015. However, one could try to endeavor and claim dam-
ages based on general provisions provided in Civil Code and the Code of
Civil Procedure.

Contrary to the aforementioned, in the exceptional situation when a
freezing order was issued and the assets in question fall within the ones
that can be capitalized before the issuing of a confiscation or restitution
order, article 2524 of the Code of Criminal Procedure states that against
the accomplishing of the measure, the prosecutor, the suspect, the de-
fendant, the custodian, the party with civil liability and any interested
party can lodge a complaint with the court competent to settle the case
at first instance. It is also provided that the court shall rule in an emer-
gency procedure, in a public session, with the summoning of the parties.
As a final note, in order to protect the interests of third parties, the law
states that if after the final settlement of the criminal trial, no challenges
were filed against the manner of enforcing the court’s decision regarding
the capitalization of the seized movable assets, another challenge is ad-
missible under civil law.

72 Article 265, para. 2 let. c. of Law no. 302/2004 provides that cultural goods belong-
ing to the national patrimony subject to confiscation may not be sold or transferred.
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SECTION III

HORIZONTAL COMPARATIVE ANALYSIS
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0. Introduction

Having seen the struggles that are currently arising in the applica-
tion of confiscation mechanisms within the EU, the present part of the
book is enshrined so as to provide a comparative / horizontal analysis of
the current situation in Belgium, France, Germany, Italy, the Netherlands
and Romania, as part of a project designed so as to provide a starting
point in ensuring a healthy harmonization process.

In the following lines, the current status quo in the aforementioned
Member States will be presented, following the structure of the national
reports.

In trying to provide insight in the way in which confiscation is reg-
ulated through the European Union, one must start logically with the
types of confiscation mechanisms present in the Member States, and only
afterwards provide comparison with the “comparable institutions” in
each Member State.



The first section will be dedicated to criminal confiscation, then ex-
tended confiscation, afterwards non conviction-based confiscation and
finally, third-party confiscation.

1. Criminal confiscation

When comparing criminal confiscation, the following analysis will
be based on the definition of criminal confiscation provided by the cur-
rent in force EU legislation, respectively Directive 2014/42/EU.

In the words of the Directive, Member States shall take the necessary
measures to enable the confiscation, either in whole or in part, of instru-
mentalities and proceeds or property the value of which corresponds to such
instrumentalities or proceeds, subject to a final conviction for a criminal of-
fence, which may also result from proceedings in absentia1. Criminal con-
fiscation will be regarded as a measure provided for by criminal law that
can be ordered in a criminal procedure, following a final conviction. For
the purpose of the following comparison, a final conviction means either
the classical decision having the same name, or any other similar solution
that renders that the defendant has committed an offense, respectively a
crime provided by criminal law, with intent or negligence, unjustifiable
and committed with guilt.

1.1. Function & common framework

Starting with the institution per se, criminal confiscation is regarded
as a traditional institution throughout Europe, being regulated in all the
analyzed Member States. Its function, as it was from the beginning, con-
sist of depriving the convicted person of any and all patrimonial gain that
he or she had obtained through the commission of the offense. The fo-
cus is thus put on the patrimonial aspect of criminality, the ration d’etre
of the institution being to regulate the wrongdoings done, from a patri-
monial standpoint. As common features, confiscation is provided for
both the instrumentalities of crime, as well as for the object and the pro-
ceeds, it is ordered by a judge, and it consists of transferring the owner-
ships of the assets envisaged from the convicted person to the state.

As another common feature, the legal regime of criminal confiscation,
be it a general institution or a special one, depends on the asset that is to
be confiscated. Even though not all systems have the same delineations,
the most common approach differs the regime depending on the type of

1 Directive 2014/42/EU, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX
%3A32014L0042.
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asset that is to be confiscated. As such, the type of assets would be those
that are (1) the object of the offense, (2) the instrumentalities of the offense
and (3) the items, products and benefits resulting from the offense.

For simplicity, on the basis of comparison, we have elected to sepa-
rate the analysis between the (1) instrumentalities of the offense and (2)
the proceeds of crime, the latter including the items, products and bene-
fits resulting from the offense.

1.2. Particularities - country-based

Regarding the regulated institutions per se, criminal confiscation ap-
pears in the Member States either under different names, or, in some
cases, in more than one form. In Belgium, criminal confiscation is regu-
lated dually, in the general part of the Criminal Code - “criminal confis-
cation” and in the special part, having specific regimes depending on the
offenses for which confiscation is ordered. In France, confiscation is reg-
ulated in a similar measure as in Belgium, having a general and a special
regime, depending, identically as in the previous case, of the offense
committed. In Germany, confiscation is regulated as in the previous cases
in the general part of the Criminal Code. The Netherlands has a rather
different system in place, regulating three institutions that essentially
make it possible to confiscate assets within a criminal procedure. The
three institutions are withdrawal from circulation, forfeiture and the con-
fiscation order, all being regulated in the general part of the Criminal
Code. In Italy, confiscation is regulated in a rather suis generis manner,
several institutions being created for the purpose of confiscating illegally
used or obtained assets. In Italy criminal confiscation is regulated dually,
in the general part of the Criminal Code (articles 240 e 240-bis Italian pe-
nal Code) and in the special part, having specific regimes depending on
the offenses for which confiscation is ordered. In Romania, confiscation
is regulated in the general part of the Criminal Code, being a traditional
institution and having a history of more than 100 years. Confiscation is
“special” in the Romanian legal framework, being regulated solely in the
general part.

1.3. Legal nature

In France, confiscation is primarily a penalty provided by criminal
law. It can be imposed as an additional, alternative or principal penalty.
Normally it is used as an additional penalty, but it can be used as a pri-
mary penalty either as a substitute to imprisonment, or as a substitute to
another additional penalty.
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In Belgium, confiscation is an accessory penalty provided by crimi-
nal law, that may or must accompany the main penalty imposed on the
perpetrator of a crime, misdemeanor or contravention.

In Germany, confiscation is not a criminal penalty, but classified as
a criminal measure. However, in order to be applied, confiscation re-
quires a criminal conviction, even though the measure per se has a resti-
tutive aim.

In the Netherlands, all the institutions described above have a crim-
inal nature and they are essentially sanctions of criminal law.

In Italy, confiscations are formally qualified as administrative secu-
rity measures, but in reality they can take on a substantially afflictive le-
gal nature (criminal) in certain circumstances (e.g. value confiscation) or
maintain a dimension of security measures to prevent the commission of
new crimes (confiscation without conviction of the dangerous good).

In Romania, confiscation is regulated only as a security measure and
not a punishment. However, in order to confiscate, the defendant must
commit an offense provided by criminal law and the act must be unjusti-
fiable.

1.4. Common approach

As a general rule, confiscation is applicable to all offenses for which
a conviction is reached in all Member States. Assets-wise, with the ex-
ceptions provided, confiscation can be rendered against all movable or
immovable property, whatever its nature, divided or undivided, of which
the convicted person is the owner of or, (in most cases) where he or she
has free disposal, subject to the rights of the owner in good faith.

1.5. Requirements concerning confiscation of instrumentalities

1.5.1. Common views

As per the instrumentalities on the offense, the main common fea-
ture of all the legal systems analyzed is that confiscation can be ordered
against instruments which served or were intended toward committing
the offense. They are material objects the use of which has permitted or
facilitated the carrying out of the offense.

1.5.2. Particularities - country-based

In France, below the threshold of one-year imprisonment, confisca-
tion is ordered only insofar as a special provision provides for it, whether
it is a misdemeanor or a petty offence and whether the offence is pro-
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vided for in the Criminal Code or another criminal legal instrument or a
regulatory body. If the punishment provided by law is higher than one
year, confiscation is also applicable.

In Belgium, confiscation is provided in the event of a conviction for
a crime or offense, but in the event of a contravention, confiscation is
provided only in cases where the law specifically mentions it.

In Germany, confiscation is applicable in the case of instrumentali-
ties regardless of the offense, respectively for crimes, felonies and misde-
meanors.

In the Netherlands, the institution that is strictly designed so as to
confiscate the instrumentalities of crime is forfeiture. It is optional, and
the judge may order it only after a conviction and it can be addressed
with regard to all offenses of a criminal nature. However, withdrawal
from circulation can also be used, but it is more so designed so as to de-
prive the offender of assets whose possession is illegal.

In Italy, confiscation of instrumentalities is envisaged for traditional
confiscation as well as for the other models of direct confiscation, the ra-
tionale being the same.

In Romania, confiscation of instrumentalities is regulated expres-
sively, for all assets, used or intended to be used for the commission of
the offense.

1.5.3. Limitations - exempted assets or offenses

In France, the only offenses that are exempted are the ones regard-
ing press institutions and corelated to press offenses, confiscation being
possible for all other offenses. In Belgium, as in Germany, there are no
offenses or assets exempted, constituting the instrumentality of the of-
fense, subject to confiscation. However, the German legal system allows
the Courts to negate confiscation if the value of the assets in question is
minor – the applicable threshold varies between 50, 150 and 500 euros.
In the Netherlands, there are essentially no limitations asset wise or of-
fenses-wise concerning the disposition of a forfeiture order. In Italy, in
general, there are no assets exempted. In Romania, confiscation is possi-
ble for all offenses, the only limitation, as in the French system, being the
offenses regarding press institutions and corelated to press offenses.

1.5.4. Proportionality test

In France, proportionality is required as a rule when deciding on
confiscating totally or partially the assets, as well as when confiscation is
rendered alongside a conviction for a minor offense.
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As for proportionality concerning instrumentalities, in Belgium it is
regarded that a proportionality test must be rendered since confiscating
the instrumentalities of the offense must not have the effect of subjecting
the convicted person to an unreasonably harsh penalty. The obligation is
expressively provided in Belgium criminal law.

Since in Germany, the confiscation of the instrumentalities of the
crime requires personal guilt and has a more punitive nature than the
confiscation of proceeds, a proportionality test is required and the ele-
ment of reference, as in the case of the main penalty, is the personal guilt
of the offender.

In the Netherlands, a proportionality test is compulsory in the case
of forfeiture. As such, the judge must take into account the financial ca-
pacity of the defendant.

In Italy, a proportionality test is not required. However, debates are
still ongoing on the need to introduce a proportionality test.

In Romania, a proportionality test is compulsory in the case of con-
fiscation of instrumentalities. As such, the judge must determine whether
the value of the asset that is to be confiscated is disproportionate when
compared to the potential results of the offenses and the contribution of
the asset. However, if the assets were produced, modified or adapted so
as to commit the criminal offense, no proportionality test is required.

1.5.5. Confiscation through equivalent

Confiscation through equivalent is possible in French, Belgium, and
Romanian criminal law concerning the instrumentalities. However, it is
worth noting that the Belgian legal system used to deny this possibility, it
being regulated only by Law no. 18 of March 2018, amending the crimi-
nal provisions concerning confiscation. In Germany, confiscation
through equivalent is possible, the Court having to estimate the value of
the assets used in the commission of the offense. Interestingly enough,
the German legal system enforces value-based confiscation as a fine, and
not as in the French legal system, as a modality of the execution the mea-
sure. In the Netherlands, If the object to be subjected to the forfeiture
has not been seized, the judge will calculate its value. The defendant is
then obliged to either hand over the object, or pay the calculated value
thereof to the State. In Italy, the confiscation through equivalent model
is not envisaged as a general rule. However, confiscation through equiv-
alent is regulated in some cases, but it does not apply to all the confisca-
tion mechanisms – it is possible only insofar as the special mechanism of
confiscation provides for the express possibility.
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1.5.6. Mandatory vs. optional confiscation

In France as well as in Germany, confiscation concerning the instru-
mentalities of the offense is optional, while in Belgium, confiscation of
instrumentalities is compulsory, with the notable limitation of confisca-
tion for a contravention, where the law must expressively provide the
possibility to confiscate.

In the Netherlands, as opposed to the previous examples, confisca-
tion by means of forfeiture is always optional. Therefore, the judge can
decide not to confiscate by means of the lack of gravity of the offence,
the character of the offender, the circumstances of the case and so on.

In Italy, the traditional form of confiscation is optional with regard
to instrumentalities. However, for some of the several special mecha-
nisms envisaged for contraband, card fraud and so on, confiscation is
mandatory.

In Romania, confiscation of instrumentalities is mandatory in all
cases when a judge considers that the assets subject to confiscation were
an instrument used or destined to be used in the commission of the of-
fense.

1.6. Requirements concerning the object of the offense and the proceeds of
crime

1.6.1. Common views

Confiscation of the object of crime as well as the proceeds of crime
has been a goal of all confiscation mechanisms present in every Member
States. The common features of all the systems include the possibility to
confiscate the assets in nature or by equivalent. Moreover, even if the sys-
tems are organized in a rather different manner, the rationale behind all
the institutions is to deprive the offender of the goods that resulted from
the commission of the offense as well as any patrimonial benefits. While
the manner in which this is achieved and the length differs from Member
State to Member State, two approaches can be identifies: an asset-based
approach and a generalist approach.

1.6.2. Particularities - country-based

In France, confiscation of the object of the offense and the proceeds
of crime is regulated similarly as in the case of the instruments of offense,
in the sense provided above. However, confiscation of the object and the
proceeds of crimes follows a assets-based approach. In this sense, in
French law, the assets that are the object of the offense are considered all
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assets that represent the result obtained or sought by the offender. The
proceeds of the offense are considered all assets created or acquired by
the commission of the offense. In this sense, proceeds can be direct or in-
direct and the proof that the funds have been obtained from an illegal ac-
tivity is sufficient to justify their confiscation. However, concerning indi-
rect proceeds, these constitute all forms of enrichment likely to be linked
to the commission of the facts.

In Belgium, similar to France, criminal confiscation of the object of
the offense and the proceeds of crime is regulated on an assets-based ap-
proach. The first category consists of the assets that are the object of the
offense. In the Belgian legal system these assets represent the corpus
delicti and they must be the property of the offender. However, the con-
dition of ownership is not linked to the legal status of the assets, the trial
judge being in charge of a de facto analysis. The second category repre-
sents the proceeds of crime. Proceeds are defined in this context as solely
things that have been produced by the offense – created or resulted by
the offenses. The third category is represented by the profits derived
from or generated by the offense. This category is further divided into 3
subcategories, respectively: (1) patrimonial benefits derived directly from
the offense – any direct or indirect property or value that the offender
obtained by committing the offense, (2) properties and values substi-
tuted for the patrimonial benefit – replacement assets and (3) income
from invested benefits – all types of profits that result from the replace-
ment assets. Finally, the last category concerns the patrimony of a crimi-
nal organization. Even though in other systems it is considered to be a
different type of confiscation, not criminal in nature, in the Belgian legal
system it is qualified as criminal confiscation, and it is based on a non-re-
buttable presumption of unlawful origin of all the assets of the criminal
organization. As it can be seen, the criminal confiscation scheme in Bel-
gium is rather extensive, the mechanisms having a rather long reach.

In Germany, the confiscation of the proceeds of crime is a criminal
measure with a restitutive nature, confirmed by the German Supreme
Court, as opposed to the confiscation of the object and the instruments
of crime, which has a more punitive character, requiring a criminal con-
viction. In the case of the confiscation of the proceeds of crime, confis-
cation can be imposed even if the perpetrator committed solely an un-
lawful act without being able to prove personal guilt. In this sense, con-
fiscation of the proceeds includes any object of economic value that has
been obtained by the perpetrator through or for the commission of the
offense. Moreover, the confiscation order will be extended to benefits di-
rectly and indirectly derived from the object as well as to surrogates / re-
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placement assets. As a particular feature of the system regulated in Ger-
many, since the institution has a restitutive aim, a two-step approach is
provided in order to determine the extent of confiscation. As a first step,
the Court must determine the object that has been directly or indirectly
obtained through or by the commission of the crime and afterwards, to
analyze whether any expenses were incurred by the defendant for that
specific object, so as to decide on the value. The main idea is to confis-
cate only the exact enrichment that occurred by the commission of the
offense. As a final note, as it seems normal, the law expressively provides
that no expenses will be deduced if they were used for the purpose of
preparing or committing the crime.

In the Netherlands, both the institution of forfeiture and withdrawal
from circulation can target the proceeds of crime, but the primary institu-
tion regulated so as to target only these proceeds is the confiscation order.
While the former can be characterized as object-based confiscation – tar-
geting mainly the instrumenta and corpore delicti, the confiscation order
can be characterized as a value-based confiscation mechanism. As such,
somewhat different to the other countries presented above – with the ex-
ception of Germany, in the Netherlands the target is to take away the fi-
nancial advantage that the defendant has obtained as a result of the crim-
inal activity from a restorative standpoint – only taking into account the
patrimonial advantages concretely obtained. In that sense, at first, the
judge must see what the financial advantage was from the standpoint of a
specific asset, then determine the value thereof and finally, the defendant
has a choice to pay the amount and keep the object. Moreover, even if the
asset does not exist anymore in the patrimony of the defendant, confisca-
tion can still be rendered – rather singular feature. Futhermore, as in the
cases presented above, the confiscation order can target not only direct
assets, but also subsequent profit that defendant obtained using the initial
profit. In all cases, prior to confiscation, a conviction must be rendered.

In the General Part of the Italian Penal Code, confiscation generally
follows conviction, with the exception of things the use of which is in it-
self a crime. In the General Part of the Italian Penal Code, the confisca-
tion following the conviction refers to constitute the product, the profit
or the price of the offense. Direct confiscation needs a direct link that
must be proven between the offense and the crime committed, respec-
tively confiscation is ordered only insofar as the assets are a direct conse-
quence of the offense

In Romania, criminal confiscation is regulated in a peculiar manner,
when compared to the other Member States, confiscation being exclu-
sively a security measure, ordered in the context of criminal conviction.
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However, in order to confiscate the object and proceeds of the offense,
the offense committed must be at least provided by criminal law and un-
justifiable. As such, in a nutshell, criminal confiscation can be ordered
even if no personal guilt is proven with regard to the offender. In what
concerns the institution per se, confiscation in Romania has an object-
based approach. The categories provided are (1) assets produced by the
commission of a criminal offense, (2) assets used immediately after the
commission of the offense in order to escape or to ensure the retention
of proceeds, (3) assets given to bring about the commission of the of-
fense or to reward the perpetrator and (4) assets acquired by perpetrat-
ing the offence. While the meaning of each of the categories is further
explained in the national report, what should be highlighted is that the
Romanian legal framework permits the confiscation of the direct assets –
consequences of the commission of the offense, as well as assets obtained
from the exploitation or use of assets subject to confiscation.

1.6.3. Limitations - exempted assets or offenses

The legal regime in France is identical in this regard as it is regu-
lated for instrumentalities, the only exempted assets being press offences,
all other assets being suitable for confiscation. In Belgium, as in Ger-
many, no limitations exist having as a criterion the assets subject to the
measure or the offenses that are committed. In the Netherlands, almost
all offenses can give rise to confiscation, with the exception of custom
and fiscal offenses that have specific special regime. Assets wise, the only
limitation concerns the situation when the value that has to be confis-
cated is executed from a responsible third party – in this specific case,
the limitation is provided by the “protected earnings level”. In Italy, even
though no specific limitations exist, when compared to the other Mem-
ber States, the prime limitation would be that the Italian system provides
only for direct confiscation of assets that are the direct consequence of
the offense for which a conviction is rendered (with the exception of
confiscation for the equivalent provided for in the special legislation). In
this regard, assets that have been destroyed, hidden or disposed cannot
be confiscated. In Romania, as opposed to the situation of instrumental-
ities, there are no limitations asset-wise or offense-wise in the case of con-
fiscation.

1.6.4. Proportionality test

In what concerns the object and proceeds of crime, in France and in
the Netherlands, it has been established that when the assets subject to
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confiscation are in entirety the proceeds of the offense, a proportionality
test is not required. Belgium criminal law provides that a proportionality
test is required only in the case of the profits obtained from the commis-
sion of the offense, in the case of a confiscation through equivalent.
However, for the rest of the cases, a proportionality test is not required.
In Germany, a proportionality test can be ensured with regard to the as-
sets that are to be confiscated – it can either be interpreted as a propor-
tionality measure or a limitation. As such, the Court may decide not to
confiscate if: (1) the proceeds in question are deemed to be of minor
value – as in the case of the instruments of the offense; (2) confiscation is
deemed insignificant in addition to the anticipated penalty of measure of
reform and prevention; or (3) the proceedings concerning confiscation
are disproportionate or making a decision on the legal consequences of
the offense is unreasonably difficult. In Italy, no proportionality test is re-
quired. As a rule, in Romania, confiscation is not subject to a propor-
tionality test. However, in the case of assets used so as to escape or to
keep the proceeds obtained, if these were qualified as proceeds and not
instruments, a proportionality test is required in order to decide on total
or partial confiscation. An exception for the exception is further pro-
vided, stating that if the above-mentioned assets were modified, pro-
duced or adapted in order to commit the offense, the proportionality test
is no longer required.

1.6.5. Confiscation through equivalent

In France, confiscation through equivalent is possible, the rule be-
ing confiscation in kind. However, in this instance, value-based confisca-
tion is simply an execution modality and thus, the judge actually has a
real choice between confiscating the asset or the value of set asset – the
option attests a greater flexibility of the penalty of confiscation.

In Belgium, confiscation through equivalent is available or not de-
pending on the type of assets that is to be confiscated. It is generally not
available for confiscating the object of the offense and the proceeds of
crime, with the exemption of assets in the context of money laundering.
However, concerning the profits derived from the commission of the of-
fense, confiscation through equivalent is always possible.

In Germany, value-based confiscation is possible for the proceeds of
crime. As an interesting note, value-based confiscation applies in Ger-
man law even if the confiscated object falls short of the value of what was
originally obtained, and the value will be enforced as a fine. Interestingly
enough, as seen above, confiscation works similarly to unjust enrichment
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– the civil institution, but it’s enforcement in the case of value-based con-
fiscation is done as a penalty.

Since in the Netherlands the institutions is per se based on the value
of the assets, the rule is inverted, respectively confiscation through equiv-
alent can is the rule and not the exception.

Value based confiscation in Italy is not regulated in what concerns
the proceeds of crime as a rule. As such, whenever it is not possible to
apply direct confiscation, one must search for the specific type of offense
that was committed if a regulation exists that permits value-based confis-
cation. Italy continues to extend the confiscation for equivalent (even if
only in a fragmentary manner) in relation to certain specific cases, with-
out responding to precise choices of criminal policy; our legislator con-
tinues not to provide in general for the confiscation for equivalent as a
form of execution of the confiscation.

In Romania, value-based confiscation is possible for all categories of
assets that could be qualified as proceeds. However, value-based confis-
cation is not an execution modality or a choice for the trial judge or the
defendant, the principle being subsidiarity. As such, only insofar as con-
fiscation in kind is not possible – for whatever reason, value-based con-
fiscation will be applied.

1.6.6. Mandatory vs. optional confiscation

In the Netherlands, confiscation is always optional. On the same
note, in France, confiscation as a penalty is optional, with the sole ex-
pectation of assets whose possession is illegal, when confiscation is
mandatory. As opposed to this situation, in Germany and Romania, con-
fiscation in the case of proceeds is mandatory.

In Belgium, confiscation is mandatory or optional depending on the
assets that are to be confiscated. As such, for the object of the offense –
corpus delicti and the proceeds of crime, confiscation is mandatory in the
case of the commission of a crime or misdemeanors and it is optional in
the case of contraventions. When discussing about the profits of crime,
confiscation is, as a rule, optional, with the exception of assets received
in the context of an offense against the state. Confiscation is mandatory
concerning the last category, respectively when confiscation targets the
patrimony of a criminal organization.

In Italy, the mandatory or optional character of confiscation de-
pends on the type of offense that triggers the criminal procedure. In the
case of contraband, counterfeiting of currency and credit card fraud,
confiscation is mandatory in what concerns the profits, products and in
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some cases, the price of the offense. In Italy confiscation is mandatory in
relation to the price of the offence and the property the use of which
constitutes an offence in itself. In the other cases (profit and product) the
mandatory or optional character of confiscation depends on the type of
offense.

1.6.7. Assets whose possession is illegal

In all Member States, confiscation of assets whose possession is ille-
gal is regulated. In this sense, this is not equivalent to a conviction-based
confiscation even though the ordering of the confiscation is done in the
same criminal trial. In France, Italy, Romania, Germany and Belgium,
confiscation is regulated in this area as a safety measure / preventive
measure and it is being used in order to put out of circulation dangerous
objects or products (weapons, narcotics, child pornography images and
so on). In the Netherlands, the typical institution – though not the only
one, is the one of withdrawal from circulation. As such, imposition is
possible even if a criminal conviction is not reached, but for reasons that
regard the dangerous or illegal nature of the asset and not as a specific
criminal confiscation mechanism.

2. Extended confiscation

2.1. Common views

Extended confiscation has become a requirement imposed by EU
law by means of Directive 2014/42/EU. Therefore, all Member States of
the EU have implemented or otherwise analyzed their own legal system
in order to abide by art. 5 of the Directive.

Extended confiscation is regulated in all the analyzed Member
States and the purpose of the institution is to enhance, on the one hand,
the power of the state to confiscate assets that are not directly obtained
through or by the commission of a certain offense and, on the other
hand, to be able to confiscate other assets, that for different reasons, can-
not be confiscated through criminal confiscation or any other regulated
confiscation mechanism.

Concerning the refining of the institutions, in France, extended con-
fiscation was lastly modified by a Law adopted on the 5th of March 2007,
while in Belgium, the final version of the institutions was regulated by a
Law of 18 March 2018. In Germany, extended confiscation was regu-
lated since 1992, but the final revision of the institution after Directive
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2014/42/EU enlarged the scope of application, abandoning the list ap-
proach. In the Netherlands, the institution is one with tradition, being
regulated since 1993 and without any modifications concerning the new
confiscation directive. In Italy, extended confiscation was firstly regu-
lated in in 1992 and the last reform, implementing Directive 2014/42/EU
took place in 2018, without substantially changing the legal regime. Fi-
nally, in Romania, the institution was firstly devised in 2012 and it was
further refined during the years by both legislative reform and Decisions
by the Constitutional Court.

2.2. Legal nature

Concerning the legal nature of the institution, in all Member States,
extended confiscation has the same legal nature as criminal confiscation,
even though, some conditions differ from the traditional institution. In
France, extended confiscation can be an additional, alternative or princi-
pal penalty, while in Belgium it is regulated as an accessory penalty. In
the Netherlands, extended confiscation is regulated in the same article as
criminal confiscation, while in Germany it has the same restitute aim as
criminal confiscation, being a measure of criminal law. Finally, in Roma-
nia, extended confiscation is still a security (preventive) measure, while
in Italy, the juridical nature that the jurisprudence assigns to the ex-
tended confiscation is of “atypical security measure” with dissuasive
function on the importance that it affects the dangerousness of the goods
which, left in the free availability of the subjects condemned for serious
crimes, could propitiate the commission of further crimes.

2.3. Requirements

2.3.1. The Court Order

In France, so as to order extended confiscation, a conviction must
be rendered for the commission of a crime, regardless of which type of
confiscation is ordered – (1) extended confiscation based on the pre-
sumption of illicit origin, or (2) extended confiscation of the entirety of
the patrimony. In Belgium, so as to confiscate extensively, the situation is
similar as in France, in the sense that a conviction must be rendered,
while the main difference would be that extended confiscation is regu-
lated as a form of confiscating any additional patrimonial benefits that
stemmed from the conviction of the offense. In Germany, in opposition
with the former, so as to order extended confiscation, a criminal convic-
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tion is not required per se. However, the Court cannot confiscate unless
it can identify that an unlawful act has been committed – personal guilt
is not required. The Dutch legal regime for extended confiscation is sim-
ilar to the one concerning criminal confiscation, in the sense that it can
be ordered for all the types of offenses for which criminal confiscation
can be ordered. However, in the Netherlands there are two variants of
extended confiscation – one in which there are sufficient indication that
other offences determined patrimonial benefits and another in which it is
plausible that other offences determined the patrimonial benefits. In
Italy, conviction and plea bargaining are prerequisites for the application
of extended confiscation, but it is ordered with a subsequent measure
that completes the conviction. The possibility is expressively provided by
law. Finally, in Romania, the sole court order that can justify extended
confiscation is a conviction. The institution cannot be applied for plea-
bargaining and neither as in the case of special confiscation – when an
unlawful and unjustifiable act has been committed – without proving the
mens rea.

2.3.2. Triggering offenses

Concerning the type of offenses that can give rise to extended con-
fiscation, the situation is different in France depending on the type of
confiscation that is rendered – (1) extended confiscation based on the
presumption of illicit origin, or (2) extended confiscation of the entirety
of the patrimony. Concerning the former, extended confiscation can be
ordered for any felony or misdemeanor punishable by at least 5 years of
imprisonment. With regard to the latter, a list of offenses is provided, the
list encompassing only the most serious offenses punishable by French
criminal law.

In Belgium, extended confiscation is provided only for offenses con-
tained on a specific list, within three categories of offenses that are linked
or not to a criminal organization. As such, the first category contains a
number of very serious offenses that sanction serious violations of Inter-
national Human Rights, terrorist offenses, counterfeiting of the euro,
corruption & so on, for which, a conviction is sufficient to trigger the
mechanism of extended confiscation without having to be convicted for
participating in a criminal organization. The second category regards
strictly offenses related to various forms of participating in a criminal or-
ganization and the third category is composed of serious acts of tax eva-
sion for which, again, there is no need to be in the framework of a crim-
inal organization. In the same sense, the additional patrimonial benefits
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must stem from facts / offenses that are not identical, but which are reg-
ulated under the same headings as those described above and for which
a conviction has been rendered.

As shown above, in Germany, as opposed to the former two Mem-
ber States, extended confiscation can be triggered by any offense regu-
lated by criminal law.

In the Netherlands, on the one hand, for the version of extended
confiscation in which it is required to have sufficient indications that
other offenses determined patrimonial benefits, the triggering offence
can be either one for which criminal confiscation can be ordered. On the
other hand, for the version of extended confiscation in which it is re-
quired to plausibly assume that other offenses determined patrimonial
benefits, the only offenses that can determine the ordering of the mea-
sure are those sanctionable with a fine of the fifth category, according to
Dutch law. In any case, the solution must be a conviction.

In Italy, similar to the Belgian system, the triggering offenses that
can give rise to extended confiscation are contained in a list, described as
severe offenses. The list suffered several changes in time, the most im-
portant being in 2016 and 2018, by widening the scope of application.

Finally, in Romania, the triggering offenses are based on three crite-
ria: the list approach – everlastingly increasing; the fact that the offense
must be sanctionable with at least 4 years imprisonment; and that the of-
fense give rise to financial benefits. Interestingly enough, all three crite-
ria are cumulative and thus the first and second one seem to be redun-
dant.

2.3.3. Applicable test - disproportionality, control & time frame

In the French system, extended confiscation is based regardless of
the form on the use of presumptions. According to the legal texts, in the
case of a felony of misdemeanor punishable by at least 5 years imprison-
ment and having yielded a direct or indirect profit, confiscation shall also
include movable or immovable property, whatever its nature, divided or
undivided, belonging to the convicted person, or subject, to the rights of
the owner in good faith, of which he has free disposal, where neither the
convicted person nor the owner, given the possibility to explain himself
on the property whose confiscation is being considered, have failed to
justify its source. As it can be seen, the applicable test in the French le-
gal system is that of disproportionality between the legally obtained as-
sets and any other assets that the convicted person has in his or her pat-
rimony or for which he or she has free disposal.
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As particularities concerning the first model, the French system pro-
vides for a 2-prong mechanism – at first the person must be convicted
for an offence punishable by at least 5 years that has yielded a direct or
indirect profit and secondly, after this step, confiscation can be ordered
concerning property that goes well beyond that that was obtained from
the triggering offense. An important limitation regards the specific assets
that can be confiscated. As such, extended confiscation can target only
assets that cannot be justified by the offender and that are obtained / in
the patrimony of the offender at the date of the commission of the trig-
gering offense, even if the ones obtained beforehand cannot be justified.

Concerning the confiscation of the patrimony, the link between the
triggering offense and the assets that are to be confiscated is legally ig-
nored. Confiscation can be rendered regardless of any connection, an ab-
solute presumption of illicit origin being in place. As such, it is simply
sufficient that the defendant commit an offense that is expressively pro-
vided in the list and be convicted for it. Moreover, the limitation con-
cerning the time of acquisition does not apply to the extended confisca-
tion of the patrimony.

In Belgium, as opposed to the French model, where the system is
built on presumptions, extended confiscation in Belgium is envisaged in
a manner more linked to the triggering offense. As such, there is firstly a
need that the profits be made from similar offenses as for which the con-
viction was rendered, and moreover, the prosecution needs to prove that
the assets are linked to set activity and they were either in the possession
or in the patrimony of the offender.

With regard to the limitations, it is important to note that it can tar-
get only assets acquired in the previous 5 years prior to the formulation
of the accusation for the triggering offense and the judge must make a
proportionality test, in order not to subject the defendant to an unrea-
sonably harsh penalty.

In Germany, the applicable test is mixed. The Courts must weigh
the circumstances of the case and in particular the results of the criminal
investigation with regard to the triggering offense, as well as the financial
situation of the offender and only afterwards a decision can be rendered
with regard to extended confiscation. In essence, the disproportion be-
tween the value of the assets that are subject to extended confiscation
and the lawful income of the offender is an important criterion, but not
the only one. On the same note, it is important to state that even though
no link is legally required between the triggering offense and the assets
that are subject to confiscation – since extended confiscation is based on
subsidiarity, the Federal Court of Justice and the Constitutional Court
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deemed it necessary to find a link with a criminal activity in order for the
institution to be in conformity with constitutional guarantees.

In the Dutch system, the situation is again unique, but in the same
time common to the situation presented above. The institution of ex-
tended confiscation uses as a main criterion the disproportion between
the value of the assets that the offender has legally obtained versus the
assets that are subject to extended confiscation. In this sense, in Dutch
law at least, this option allows the judge to perform an abstract calcula-
tion of proceeds on the criterion shown above, no causal link being re-
quired with the triggering offense – similarity, identity or otherwise.

In Italy, the test is the common one applicable for extended confis-
cation, respectively that of disproportion between the persons declared
income and the value of his / her assets, assets that are available for the
person. For the concept of availability, the criterion is the same as the
one used for preventive confiscation in Italy; the person is considered to
have the availability even though the owner is another person, if the true
owner can dispose of the asset as he / she wishes, the third person being
simple an intermediary.

In Romania, the applicable test, as in the rest of the Member States
is the one that regard the massive gap between the legally obtained assets
– for which justification can be rendered and the rest of assets that can-
not be justified. Interestingly enough, extended confiscation in Romania,
as opposed to Italy and France for example, cannot target assets whose
possession the defendant does not have or has control – availability.
However, the legal provision that regulates extended confiscation espe-
cially state that the judge must take into account – value wise, the assets
that were transferred to third parties. As such, the possession and avail-
ability are irrelevant for assets-based confiscation, but can become rele-
vant for value based confiscation. As limits, the application of the insti-
tution can go as far as 5 years – as in the Belgian case and the analysis
cannot go before 2012, when the institution was created.

2.3.4. Standard of proof

The standard of proof in France concerning extended confiscation
based on the presumption of illicit origin, as stated by the name, is based
on a system of presumptions. As such, the legal provisions provide for a
reversal of the burden of proof, a legal relative presumption being in
place. In this sense, it is a substantive requirement that the defendant has
the chance to prove the legality of the assets in order to reverse this pre-
sumption. Moreover, there is no requirement to prove that the assets that
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are confiscated by means of extended confiscation are the direct or indi-
rect proceeds of the offense. In the same sense, it has become adamant
that there is no need for the prosecution to prove that the assets subject
to extended confiscation were acquired by illicit means. As a final note,
concerning the confiscation of patrimony, there is no standard of proof
requirement for the assets that are to be confiscated, the simple convic-
tion for an offense provided in the list giving rise to an absolute pre-
sumption of illicit origins of all the assets that exist in the patrimony of
the offender or over which control exists.

The Belgian legal regime does not make the use of presumptions at
the core of extended confiscation. The standard of proof is that of seri-
ous and concrete evidence that the additional patrimonial proceeds have
derived from an offense. In the same sense, the prosecution is burdened
with having to prove that the patrimonial benefits resulted from a crime
“not proven” similar to the one for which a conviction was rendered and
at the same time, the defendant must be given the possibility to attest the
contrary. As such, half of the work must be done by the prosecutions and
the complementary mechanism would be that the defendant cannot
plausibly attest to the contrary.

In Germany, the standard of proof is that of intimate conviction. So
as to order extended confiscation, the German Courts must be intimately
convinced that the object of the measure stems from another crime that
has been committed by the owner of the assets. However, it is not re-
quired that the Courts determine the precise illegal conduct through
which the perpetrator obtained the assets subject to extended confisca-
tion.

In the Netherlands, the standard of proof is dual: sufficient indica-
tions on the one hand and plausibility, on the other. Regardless of the
standard imposed, which is dependent on gravity of the offense commit-
ted, two particularities stand out. The first one is that the judge that con-
victs for the triggering offense does not need any additional indications
in what concerns the criminally obtained profits, with the exception of
the plausible nature or sufficient indications that they could have
stemmed from criminal activity. The second one is that for the triggering
offense, the judge does not even have to choose one offense that led to
financial gain, being possible to confiscate by means of extended confis-
cation assets even though the triggering offense was one that did not give
raise to financial gain.

In the Italian legal system, the situation is similar as the one used in
the other Member States – it relies on presumptions in order to confis-
cate on the basis of extended confiscation. By committing the triggering
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offense, a relative presumption is activated that afterwards imposes on
the defendant to prove that his or her assets were legally obtained. If the
defendant cannot prove the legal origin of the assets, extended confisca-
tion will be ordered.

The Romanian legal framework provides as a common standard for
criminal law – the standard of beyond all reasonable doubt. However, in
the case of extended confiscation, both doctrine and the Constitutional
Court of Romania – by decision 650/2018 decided that the common
standard cannot be applied and thus the standard is the one of “balance
of probabilities”, based on the intimate conviction of the judge. More-
over, the Romanian Constitution provides for a constitutional presump-
tion of licit origin of goods. As such, the prosecution, similar to the Bel-
gian case, must strive to prove that the assets that are the subject of ex-
tended confiscation arose from criminal activities similar to those that
gave rise to the conviction for the triggering offense. Furthermore, since
it is almost impossible to prove this aspect while investing another of-
fense, the general practice is that the prosecution service must try to re-
but the constitutional presumption of the licit origin of assets by identi-
fying an impressive gap between what could have been possible to earn
and what exists in the patrimony.

2.4. Mandatory vs. optional confiscation

In France. The Netherlands and Belgium extended confiscation is
optional, while in Romania, Italy and Germany, extended confiscation is
mandatory for the assets that can be identified as having the specific
traits provided by each national law.

3. Non conviction-based confiscation in the case of illness & absconding

In all the Member States represented in the present project, confis-
cation of assets when the defendant is ill (and this condition precludes
him or her to stand trial) and when he or she is absconding is possible,
with the exception of Romania.

In Romania, in the case of illness, the criminal trial is suspended and
therefore the judge cannot find that the defendant committed an unjus-
tified unlawful act and order confiscation. For France, Belgium, the
Netherlands and Italy, the illness of the defendant is not a barrier for
prosecution and confiscation can be ordered in the context of a trial in
absentia. However, in all these states, confiscation should be considered
criminal and not non-conviction based. As an exception, in Germany,
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confiscation can be rendered in the case of illness, but not as in the for-
mer, as criminal confiscation, but as non-conviction-based confiscation –
independent confiscation. There is a specific institution in place that was
created for situations when, for various reasons, a conviction cannot be
reached.

In a rather similar manner, in the case of absconding, in all Member
States confiscation is possible. In France, Belgium, the Netherlands, Ro-
mania and Italy, confiscation is ordered in the context of a trial in absen-
tia and therefore is conviction based. For the same rationale, Germany is
the sole country where this solution of confiscation can be ordered when
a non-conviction verdict is reached.

4. Non conviction-based confiscation in the case of the death of the de-
fendant, immunity, prescription and other cases

The situation concerning the possibility to order non-conviction-
based confiscation in the aforementioned cases is fragmented among
Member States, some having specific institutions in place, while other
trying to use other mechanisms and provide for criminal confiscation.

In France, the additional penalty of confiscation cannot be ordered
without a conviction. As such, the only mechanism provided in French
law that allow for confiscation without a conviction is an institution reg-
ulated since 2016, respectively the refusal to return the instrumentalities
or proceeds of crime. The procedure is part of the criminal investigation,
it is not technically a confiscation, but the effects are the same as in the
case of confiscation – transfer of ownership from the defendant to the
state. As limitations, the institution cannot be applied without the prior
seizure of the assets and without seizure, neither de facto or de iure con-
fiscation is possible.

In Belgium, in the case of death and prescription, confiscation can
be imposed solely as a security measure, when the assets in question con-
stitute a danger or their possession is illegal.

In Germany, the system regulated for non-conviction-based confis-
cation is the most complex out of all the analyzed system. It permits con-
fiscation on two main grounds: either as independent confiscation (the
same institution is used for illness & absconding) or as confiscation in
the case of proceeds of unknow origin. Independent confiscation can be
ordered in all cases in which prosecution cannot be continued for either
legal reasons or factual reason. Moreover, confiscation in the form of in-
dependent confiscation follows the legal regime of confiscation or ex-
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tended confiscation, condition wise. In this sense, for extended confisca-
tion, an exception is provided in the case of the statute of limitations, the
legislation providing for a term of 30 years. As confiscating the proceeds
of unknown origin, the same rationale applies, the measure following the
collarbone of the general regime, with the mentioning that it is available
to be ordered only for specific offense provided in a list – mainly linked
to terrorism and organized crime activity.

In the Dutch legal system only the sanction of withdrawal from cir-
culation can be applied as non-conviction based confiscated – the same
rationale exists as in Belgium, since the measure is designed so as to ex-
tract from circulation dangerous objects. Forfeiture and the confiscation
order cannot be applied since they both require a criminal conviction
and for withdrawal, the most important limitation is that it cannot target
money.

In Italy, In Italy, non-conviction-based confiscation represents an
important element of the legal order, one of the most prominent institu-
tions being the confiscation ante delictum, also known as the confiscation
of prevention, designed to combat serious criminal phenomena such as
the “mafia”. In a nutshell, the institution is based on a series of subjec-
tive and objective conditions in order to deprive mafia members of assets
illegally obtained. In general, the first step in the analysis is to qualify the
potential owners as dangerous – suspected of participating in Mafia as-
sociations or associations devoted to the commission of serious crime or
who live off the commission of crimes. Afterwards, the next step is to
prove the social dangerousness of the person. Then, the next step is to
identify the assets of which the person has availability upon (act as domi-
nus) and finally to investigate and obtain sufficient indications that the
assets in question upon which he or she acts as dominus outweigh the
value of the declared income or occupation. The culmination of this ef-
fort is the application of confiscation in a separate procedure, without
any conviction of requirement to prove the objective elements of any of-
fense.

In Romania, the reasons for a non-conviction solution can be sev-
eral. The principal idea is that confiscation can be ordered insofar as it is
not incompatible with the reason provided for closing the case. In the
case of reaching the status of limitations, there are no obstacles in order-
ing confiscation on any of the regulated basis. The reason is that reach-
ing the statute of limitations for any criminal offense has the effect of re-
moving criminal liability. Therefore, removing criminal liability has no ef-
fect on the two conditions that need to be meet so as to order a security
measure since the main goal of security measures is to prevent further
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commission of offences and remove a state of hazard. On the opposite
side, if the act was committed in legitimate defense, the act is still one
provide by law, but it is not unjustified anymore – an essential condition
to order confiscation – as a security measure.

5. Third party confiscation

In France, third party confiscation is provided and possible for both
the proceeds of crime and the object of the offense. The explanation
rests within the legal formulation of the text in the general part of the
Criminal Code that mentions that confiscation can be ordered for assets
“which either belong to the offender, or subject to the right of de bona
fide third parties, are at his or her free disposal”. Therefore, the legal for-
mulation that permits third-party confiscation relates to the concept of
free disposal. A legal definition of the concept does not exist, and the ju-
risprudence concluded that free disposal essentially means that the per-
son who has it is the true owner of the assets. Alongside the condition of
free disposal, in the French legal system, in order to confiscate from a
third party this person must be of mala fide. In this context, in order to
be of mala fide, the prosecution must prove that the legal owner of the
asset left the free disposal of the asset in full awareness of the relation of
the asset with the crime. However, the French jurisprudence have inter-
preted the concept in the sense that mala fide can be deduced from the
fact that the owner could not be unaware of the fraudulent use or of the
association with a criminal offense.

In the Belgian legal system, the application of confiscation to third
parties is regulated depending on the type of confiscation that is ordered.
As such, confiscation as a safety measure can be applied to third parties,
as well as confiscation that targets the proceeds of crime and the profits
generated by the offense. Furthermore, extended confiscation based on
the presumption of illicit origin and extended confiscation of the patri-
mony of a criminal organization can target assets of third parties. The
commonality between all the schemes of confiscation is that third party
confiscation can be ordered only insofar as the rights of de bona fide
third parties are respected, when it is the case. In opposition, third party
confiscation is not possible when the asset in question constitutes the ob-
ject of the offense or the instrument of the offense.

In Germany, third party confiscation is possible both in the case of
confiscation and extended confiscation, the mechanism being one that
just extends the scope of application of the institution. Concerning the
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conditions, confiscation may target assets of third parties if they were ac-
quired by representation or transfer. In the former case, the perpetrator
acted for the third party, while in the second one, the third party ac-
quired the assets free of charge. As subjective elements, it is required that
the third party either knew or at least should have known that the assets
originated from criminal activity.

In the Netherlands, the application of third-party confiscation is de-
pendent on the type of measure that is envisaged. In the case of the con-
fiscation order, since it requires a criminal conviction so as to be ordered,
third party confiscation cannot be imposed. This is only strictu sensu
true. The confiscation order (art. 36e CC) can only be imposed on some-
one that is convicted of a criminal offence. But by means of seizure and
subsequent selling assets under a male fide third party (someone who
knew or could reasonably suspect that the assets were transferred to
him/her with the aim of frustrating the execution of a confiscation or-
der), confiscation under a third party is possible. So in the strict sence it
is not third party confiscation (the confiscation order is itself not im-
posed on the 3rd party), but substantially it is possible (assets that offi-
cially belong to him are taken by the State). Hence, maybe the last sen-
tence could be amended as to also include the confiscation order. How-
ever, in the case of forfeiture and withdrawal from circulation, third
party confiscation is possible, under the same subjective conditions as in
Germany, respectively that the third party knew or should have known
that the assets in question stemmed from criminal activity.

In Romania, third party confiscation is not regulated not accepted.
The reason for this is that confiscation in all its form is a security mea-
sure and security measures can be enforced only against a person that
committed an unjustifiable act provided by criminal law. Or, as third par-
ties, they would have suffered a sanction of criminal nature without com-
ing anything of a criminal nature. The situation changes if the person de-
scribed as a third party acted in bad faith as an accomplice, instigator or
aider & abettor, cases in which confiscation could be imposed based on
their own role in the commission of the offence.

The situation is similar in Italy, where, steaming from reasons of le-
gality, third party confiscation is not accepted for criminal confiscation,
either seen a security measure or a measure of criminal law. However,
third party confiscation is provided in Italy as an exception is the case of
extended confiscation, where the legislation provides that the measure
can affect the assets owned by the offender, even through a third party.
Jurisprudentially, as well, third party confiscation is accepted in the Ital-
ian legal order based on the concept of availability of assets. By availabil-
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ity, the jurisprudence considered the situation of substantial ownership,
even in the absence of formal ownership, such that the offender acts uti
dominus in relation to the asset in question. As a final note, the Italian lit-
erature and jurisprudence struggled whether in the many cases of non-
conviction-based confiscation, third party confiscation should be al-
lowed. The general view is that especially in these cases – confisca ur-
banistica, administrative confiscation & so on, third parties should be
protected and therefore third-party confiscation should not be accepted,
insofar as no mens rea can be identified, either as intent or negligence.

6. Conclusions

As it can be shown in the present part of the book, even though
confiscation in all of its forms is regulated in all Member States part of
the project, the institutions differ in some respects in a fundamental and
incompatible manner.

Having said this, harmonization, as the final goal of EU legislation,
is very hard to be achieved in this area. The reason is not the unwilling-
ness of the Member States to harmonize effectively, but more so the con-
stitutional and legal context of each Member State that defines the way
in which institution function and are regulated.

However, common ground does exist and mostly as an effect of the
aforementioned EU legislation, most – granted not all, confiscation
mechanism can be used in conjunction and can be applied effectively in
the context of mutual recognition. As it was presented, most countries
have the same background for criminal confiscation in all of its forms
and variants and non-conviction-based confiscation, even though not
regulated identically, has common and compatible features.
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1. Introduction

1.1. Freezing in the criminal policy of the EU

While European law enforcement systems have for long had “freez-
ing”, and in particular “seizure” mechanisms, the approach of such a
measure consisting in temporarily placing assets under the control of jus-
tice has been profoundly renewed at international1 and European level
over the last twenty years. At the international level, several instruments
have led to the development of seizures for the purpose of confiscation
in the Member States. At EU level, the field of seizures has been – as a
continuation of the field of confiscations – one of the ‘privileged areas’2

where EU law and criminal law have been brought together.

1 United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances (Vienna 1988), United Nations Convention against Transnational Organized
Crime (Palermo, 2000), United Nations Convention against Corruption (Merida, 2003). At
the level of the Council of Europe: Convention on Laundering, Search, Seizure and Confis-
cation of the Proceeds from Crime (Strasbourg, 1990).

2 LIONEL ASCENSI, Droit et pratique des saisies et confiscations 2019-2020, Dalloz, 2019,
00.005.



As a result of the desire to bring the fight against crime to the patri-
monial (economic) field, such a strategy has led national and European
legislators to develop and enhance the use of the confiscation measures.
To this end, seizures have quickly become an essential tool, i.e. serving
no longer only as measures aimed to truth the truth (probational func-
tion), but also (and above all) as measures ensuring the enforcement of
confiscations that may be ordered at the end of criminal proceedings,
whether they are proceedings conducted within the national framework
or those conducted in another Member State of the Union. Indeed, ac-
cording to the now famous formula, in order to ensure that the ‘crime
does not pay’3, the confiscation measure had to be incurred more fre-
quently. However, in order to ensure that such a measure is effectively
implemented, it was necessary to organise the placing under judicial con-
trol (and the management) of confiscable assets from the pre-trial phase
of the criminal proceedings. Convinced of the crucial role played by an
effective link between confiscation and seizure, national and European
legislators have been driven to promote the deployment of mechanisms
designed to organise, facilitate and consolidate this link.

This general context, drawn up briefly, already points out all the
interest but also all the difficulties of comparing the legal systems, and, in
this case, the German, Belgian, French, Italian, Dutch and Romanian sys-
tems.

1.2. Interest and difficulties of the comparison

On the one hand, the increasing attention and renewed approach of
national lawmakers towards seizure has led to numerous and recent
transformations of the applicable legal frameworks, which has led to a
relative instability or uncertainty in the analysis and comparison. On the
other hand, while the objective of this collective research – dedicated to
confiscation measures in Europe – requires isolating and focusing atten-
tion on the legal mechanisms that organise the freezing and confiscation
relationship, the fact remains that domestic systems are not designed in
this way and, on the contrary, mix various provisions that are both
specifically founded and activated by this link and more generally ap-
plicable to all types of seizure. In other words, the main difficulties in-
clude legal frameworks that have sometimes been built up in successive
layers as national texts have been reformed and European instruments

3 Communication from the Commission to the European Parliament and the Council -
Proceeds of organised crime: ensuring that ‘crime does not pay’, COM/2008/0766 final.
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transposed, without, in particular, the different types of seizures and pro-
cedures being distinguished according to a clear and common criterion;
in particular, without the criterion of the purpose of the seizure (proba-
tive, compensatory, patrimonial, etc.) constituting the distinctive crite-
rion. These difficulties do not in any way detract from its interest in the
comparison, quite the contrary. This is all the more so as the Union has
recently adopted the first Union regulation in this field in criminal mat-
ters4. The comparison thus makes it possible to evaluate recent changes
and anticipate the promised transformations while placing them within
the framework of the Union’s criminal policy, whose ambitions, failures
and successes (real or potential) are thus usefully revealed.

It is true, however, that these difficulties require a delicate exercise.
What is required is to unravel complex legal frameworks, the complex-
ity of which is fuelled by several and combined factors. First, as men-
tioned above, the complexity results from the fact that the applicable
provisions and standards are not only recent but also evolving – as fur-
ther amendments are expected as a result of the entry into force of the
Regulation. Second, it then results from the regular extension of the
scope of freezing procedures, due, on the one hand, to the broadening
of the concept of freezing itself within EU law (whether in terms of the
type of procedure likely to be included, the procedural framework or
the competent authorities concerned) and, on the other hand, to the
broadening of the scope of the freezing (as the scope of the confiscation
expands). Finally, the complexity results from a weak harmonisation
strategy undertaken by the Union, so that the internal diversity of na-
tional procedures5 is maintained or even reinforced while no rationalisa-
tion is undertaken.

It is this ambition to go beyond the acknowledgement of complex-
ity that guides the comparative analysis. To achieve this, it is proposed to
differentiate, according to a very traditional distinction, between the con-
ditions for the use of freezing procedures in a first part, from the safe-
guards against the use of freezing procedures, in a second part.

Thus, the first part, by specifying the scope of national measures,
will make it possible to identify the features of these procedures, while
the second, by presenting remedies and guarantees against freezing pro-
cedures, will make it possible to identify the basis for safeguards which
guarantee, as required by the EU, respect for fundamental rights.

4 Regulation 2018/1805 on the mutual recognition of freezing orders and confiscation
orders (OJ EU| L 303/1).

5 Diversity within and between national procedures.
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2. Physionomy of the procedures: requirements for the use of freezing

The complexity and variety (within each national system) of the pro-
cedures examined here makes it difficult to establish any typology or
classification. Nevertheless, the comparison makes it possible to identify
constants, and thus the common points or points of convergence of the
systems (2.1), but also to isolate variants, and thus differences or points
of divergence between the systems (2.2.).

In so doing, the degree of approximation of systems, possible points
of friction or tension and, consequently, the triggers and obstacles to the
circulation of freezing orders within the Union, which are known to be
as much conditioned as they are conditioned by the effectiveness of the
domestic mechanisms in place, are revealed.

2.1. Convergence of national frameworks: a relative increase in similarities

The comparative analysis results in the uncovering of an apparent
paradox. Indeed, the fact that national systems are converging does not
necessarily imply the fostering of mutual recognition.

2.1.1. The concept of freezing

In the legal systems under consideration, it is through “seizure” pro-
cedures that Member States implement EU law requirements relating to
freezing.

The concept of “freezing” appears broader and has the advantage of
encompassing, for the purposes of mutual recognition, all measures aimed
at “prevent[ing] the destruction, transformation, removal, transfer or dis-
posal of property with a view to [its] confiscation”6. The regulation thus
joins the directive that defines freezing as: “the temporary prohibition of
the transfer, destruction, conversion, disposal or movement of property or
the temporarily assuming the custody or control of property”7.

Framework Decision 2003/577 was aimed at “any measure taken by
a competent judicial authority in the issuing State to temporarily prevent
any destruction, transformation, removal, transfer or disposal of property
subject to confiscation or evidence” (French version translated). More la-
conically, the English version of the Framework Decision provides that
the terms “freezing order” mean “property that could be subject to con-
fiscation or evidence”.

6 Art. 2 Règlement 2018/1805.
7 Art. 2 Directive 2014/42.
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Thus, gradually, the nature of the authority responsible for the issu-
ing of the freezing order, has disappeared from the definition, while the
temporary nature of the measure has been highlighted, as has the variety
of legal operations that constitute its manifestation.

The inclusive approach – for the purposes of harmonisation and
mutual recognition – thus allows European rules to be based on the very
wide variety of national provisions without disrupting (or therefore eras-
ing) their particularities and, as the case may be, their inconsistencies.

On this common basis, all the systems under study have in common
that they provide for mechanisms – sometimes specific or separate,
sometimes combined or confused with existing mechanisms – aimed at
guaranteeing the future confiscation of property and having as their main
features: a temporary nature, of indeterminate duration, inscribed mainly
in the pretrial phase and therefore subject to the regimes and guarantees
that characterize that phase.

Thus, first of all, the domestic procedures converge with regard to
the objective pursued, which is to guarantee the effective execution of
any confiscation measure. This confirms the finding of the “Comparative
law study of the implementation of mutual recognition of orders to
freeze and confiscate criminal assets in the European Union”8, which
concluded that “in practice, freezing orders are used for similar purposes
in all Member States”9.

The purpose of confiscation, often introduced recently as a result of
the adaptation of national legislation to European requirements, is in-
deed present everywhere. However, depending on the case, it is isolated
– and benefits from a specific regime – or linked to other objectives –
whose regime it follows. In this respect, the design and construction of
the confiscation mechanism seems to be crucial. Thus, the “confiscatory
purpose” may vary the applicable legal framework. However, this varia-
tion may be further increased depending on the type of confiscation en-
visaged (extended, non-conviction based) and the type of asset to be
confiscated (immovable, intangible, etc.). And, it is not always easy to
understand the reasons and legitimacy of these variations, especially
when, as in France, for instance, the choice between one legal framework
and another is partly open to the authorities.

Such variations can also be explained by the fact that the nature of
the measure is not perfectly and uniformly established. As already noted
in the above-mentioned comparative study, depending on the system,
freezing can be designed as a coercive or precautionary measure. How-

8 Luxembourg: Publications Office of the European Union, 2014 (available online).
9 P. 46.
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ever, in all the systems studied, although seizures may be ordered after
conviction, the common denominator is the possibility of seizures during
the pre-trial phase, pending a confiscation order. It should also be noted
that, with some reservations, the measure is in principle optional and not
mandatory10.

Thus, the other significant common denominator is the nature of
the measure itself, which results both from its provisional nature11 (and
therefore its liability to revocation/termination) and from its inclusion in
the pre-trial phase. The supreme or constitutional courts12 then deduce
from this the inapplicability of the guarantees of Articles 6 and 7 of the
ECHR. In view of the autonomisation of the confiscatory purpose, it is
questionable whether the weakness of the standard of protection lies in
the combination of these two characteristics (provisional, on the one
hand, and falling within the pre-trial phase, on the other) or only in one
and in particular its provisional and revocable nature.

This question is linked to the issue of time limits (to request and/or
pronounce the measure) and the issue of the duration of the measure. In-

10 In Germany, if they are “cogent reasons to believe that the assets are liable to con-
fiscation”, the seizure is the rule. In Romania, seizure is mandatory in case of mental illness.
In Italy, only the “impeditive” form seems obliagtory. In France, where confiscation is
mandatory, seizure should follow the same regime.

11 In Germany and in France: it is a «provisional measure»; in Belgium, according to
the Court of cassation it is a «precautionary measure which does not have the character of a
penalty”; in Italy, it is a “precautionary measure”, which, as regards the type of seizure that is
of primary interest here, is called «preventive». As for the Netherlands and Romania, al-
though not explicitly specified in the national reports, the approach to seizure for the pur-
pose of confiscation appears similar.

12 In 2005, the Belgian Court of Cassation held that “a freezing measure is a precau-
tionary measure which does not have the character of a penalty”. It follows that the guaran-
tees attached to Articles 6 (fair trail) and 7 (legality) of the European Convention on Human
Rights do not extend to them (Cass. 22 June 2005, Pas., 2005, n° 365). This Court also stated
that “the freezing provided for in Articles 35 and 35-ter of the C.C.P, the formalities of which
are specified in Article 37 of the C.C.P., are consistent with Article 1 [of Additional Protocol
n° 1 of the European Convention on Human Rights]. These provisions also satisfy the prin-
ciple of legality and the rule of law » and that “the respect of the procedural safeguards pro-
vided for by the law at the time of the freezing is neither prescribed on penalty of nullity, nor
substantial” (Cass., 17 October 2006, Pas., 2006, n° 403). In France, the Constitutional
Council (Conseil constitutionnel) has found the provisions governing the special criminal
seizures consistent with the Constitution. The Council stated that sufficient guarantees are
provided, sine the measures are ordered by a magistrate and can only refer to assets likely to
be confiscated in case of a criminal conviction, since any person claiming rights on the asset
may request the public prosecutor, the general prosecutor or the investigating judge to release
the seizure, and since appeals can be lodged before the investigation chamber of the Court of
appeal against the orders allowing the seizure (CConst., déc. n° 2016-583/584/585/586 QPC
du 14 october 2016, Société Finestim SAS et autre [Saisie spéciale des biens ou droits mo-
biliers incorporels], JORF, 16 october 2016 text n° 48).
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deed, most of the systems studied are featured by the absence of a time
frame for the measure: no deadlines nor time limits are set for the mea-
sure. However, the common explanation put forward is precisely due to
the provisional nature of the measure and the purpose pursued: once this
purpose has been achieved (or as soon as it is established that it cannot
be achieved), the measure must cease. In this sense, the provisional na-
ture of the measure seems to take precedence over any other considera-
tion that may affect or should determine its regime. However, this state-
ment must be qualified immediately since, as mentioned above, the
regime (the conditions for the application and enforcement of the mea-
sure) varies according to the type of confiscation envisaged and/or the
object to be confiscated.

2.1.2. The legal framework for freezing: a reflection of national procedures

In addition to the fact that the notion of freezing is understood in all
the systems studied through seizure measures, designed – exclusively or
not – as provisional measures belonging to the pre-trial phase and as
such – except in special cases – subject to the rules and standards of this
phase of the procedure, its legal framework is commonly implemented
within the national code of criminal procedure. It is therefore in princi-
ple within this Code that seizure procedures for the purpose of confisca-
tion are regulated. Only one important reservation should be noted: the
mechanism provided for by the so-called anti-mafia code in Italy and the
regime – of an administrative nature – applicable to legal persons.

This common point noted, then emerges the very wide variety of
seizure mechanisms for the purpose of confiscation. Another common
point then appears: there is no unitary regime in the systems studied.

All of them distinguish not only seizures for other purposes (com-
pensatory13, probative14, or other15), but they also provide for different
regimes within seizures for confiscatory purposes. These regimes are gen-

13 This is particularly the case in Romania, where seizures are made in order to guar-
antee the property interests of the State and the civil party.

14 The distinction between evidentiary seizures and seizures for the purpose of confis-
cation is characteristic of most of the States studied, in particular Germany, Belgium, Italy
(see following note) and France. With regard to the latter, the distinction is doubled and
complicated by a main distinction between ordinary law seizures (probationary and for the
purpose of confiscation) and special seizures (only for the purpose of confiscation).

15 Italy distinguishes three main forms, the last of which is of particular interest here:
first the conservative seizure (art 316-320 CPP), then the probative seizure (art 253-263) and
finally the preventive seizure (art 321-323 CPP). The Netherlands also distinguishes three
forms, all applicable to seizure for the purpose of confiscation: seizure to secure forfeiture,
withdrawal and value freezing.
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erally differentiated by considering two criteria: on the one hand, the in-
vestigative framework (flagrante delicto, preliminary investigation, “in-
struction”, financial investigation, anti-mafia or corporate proceedings)
and on the other hand, the type of confiscation, which is itself deter-
mined either by the nature of the seized asset (movable, intangible) or by
the nature of the confiscation itself (value/equivalent, extended, general).
Thus, the regime of confiscatory seizures appears to be determined first
in Belgium and Romania by the investigation framework, and then
within each investigation framework by the type of confiscation likely to
be considered. Italy seems to adopt, although in a singular way, a similar
structure distinguishing in particular the anti-mafia framework and the
framework specific to legal persons. In France, Germany, or the Nether-
lands, it is first and foremost the type of confiscation that appears to be
decisive, although the investigative framework also influences the seizure
measures that may be considered.

In any case, it is above all the variety of national mechanisms that
emerges from a more in-depth examination of national procedures that
should now be considered.

2.2. Divergence of national frameworks: the persistence of differences

Just as the convergence of systems does not necessarily foster mutual
recognition, divergences do not necessarily hamper mutual recognition.

However, it is necessary to distinguish between the question of the
variety of “special” procedures for seizures for the purpose of confisca-
tion (2.2.1) and that of the difference between the competent authorities
(2.2.2).

2.2.1. The variety of special frames

While the national codes of criminal procedure generally constitute
the common base for seizure procedures for the purpose of confiscation,
the Codes then reflect the variety of seizure procedures. This variety, as
noted above, is based on different criteria (mainly the investigative
framework and the type of confiscation). Despite differences, however,
the seizure regime appears, first and foremost, to be determined by the
choices (and criteria) that governed the construction of the confiscation
framework.

This allows for a distinction to be made between systems that pro-
vide for one, two or three forms/types of seizures that may contribute to
the objective of confiscation.
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Belgium, Italy and Romania thus seem to retain one form of seizure
for the purpose of confiscation. It is called “preventive seizure” in Italy
and differs from conservative and probative seizure. However, it is di-
vided into three regimes: the one set out in the CPP (art. 321-323 CPP),
the one of the Anti-Mafia Code and the one deriving from provisions ap-
plicable to legal persons. Similarly, in Belgium and Romania, the frame-
work for seizure varies according to the procedural framework in which
the measure is taken.

Germany and France then distinguish two forms of seizures for the
purpose of confiscation on the basis of a different distinctive criterion
but which in both cases is linked to the construction of the legal frame-
work for confiscation. In Germany, the CPP distinguishes between the
seizure of criminal proceeds on the one hand and the freezing in order to
secure value confiscation on the other. In France, the CPP distinguishes
between ordinary law seizures on the one hand and so-called special
seizures on the other. While at first sight the distinction covers the dis-
tinction between evidentiary seizures and patrimonial seizures, it appears
that this overlap is in reality only partial. Of course, special seizures only
pursue a patrimonial purpose. They must be implemented in the event of
confiscation of assets, when the property concerned is immovable, intan-
gible or rights, or, finally, when the seizure is carried out without depri-
vation of possession. But seizures under ordinary law may also have a
patrimonial purpose. Consequently, apart from the above-mentioned
cases in which the special seizure procedure is required, the ordinary law
procedure may apply.

Finally, in the Netherlands, three forms of seizure are provided for,
reflecting exactly the three types of criminal confiscation provided for:
forfeiture, withdrawal and value freezing. In addition, there is the special
framework applicable to financial procedures (art. 126 CPP and f).

Thus, within each legal system, a variety of procedures are often ap-
plicable – sometimes, as highlighted in the French and Dutch reports,
with risks of overlaps. This variety leads to little or no variation in the
competent authorities. On this point, however, the relative internal unity
(i. e. within each system) does not extend to convergence on a compara-
tive scale, as we will see.

2.2.2. The competent authorities

As pointed out in the introduction and as highlighted in the above-
mentioned comparative study, the competent authority criterion has
gradually disappeared from the European definition of the concept of
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freezing, both for harmonisation purposes (Art. 2 of the Directive) and
for mutual recognition purposes (Art. 2 of the Regulation).

This is due first of all to the fact that the requirement of a “judicial”
authority, as provided for in the Framework Decision, departed too far
from the practices and provisions of many Member States which entrust
the prosecution service, or even the police, with the execution of seizures.
This role of the Public Prosecutor’s Office and the police is confirmed by
the comparative analysis, even if it tends to be combined with the prior
(authorization) or subsequent (validation) intervention of the judge.

Union law also reflects this involvement of the judge so that the dis-
appearance of (i. e. silence on) the competent authority in the definition
of freezing is only relative insofar as the Directive states in Article 8(4)
that “Member States shall provide for the effective possibility for the per-
son whose property is affected to challenge the freezing order before a
court, in accordance with procedures provided for in national law. Such
procedures may provide that when the initial freezing order has been
taken by a competent authority other than a judicial authority, such order
shall first be submitted for validation or review to a judicial authority be-
fore it can be challenged before a court”. As for the Regulation, it states
in recital 22 that: “In some cases, a freezing order may be issued by an au-
thority, designated by the issuing State, which is competent in criminal
matters to issue or execute the freezing order in accordance with national
law, and which is not a judge, court or public prosecutor. In such cases,
the freezing order should be validated by a judge, court or public prose-
cutor, before it is transmitted to the executing authority”.

Within the systems under study, as regards authorities vested with
the power to request or order freezing measures, half of the Member
States entrust the prosecutor and, under his/her control, the police forces
to enforce pre-trial seizures. In criminal justice system which have kept
the institution of investigating judges, these magistrates also owe jurisdic-
tion to implement such measures. More precisely, two situations may be
distinguished: in some countries (Belgium, France, Romania), the prose-
cutor is the relevant authority, mainly in charge of ordering freezing; in
other countries (Germany, Netherlands and Italy), Courts are primarily
vested with such a prerogative, and it is only in case of an emergency that
the prosecutor and/or police officers may proceed on their initiative.

In more detail, within the first group of countries, in Belgium first,
the public prosecutor and the investigating judge may order freezings or
seizures during the preliminary investigation, either in flagrante delicto or
in proactive inquiries, in special inquiry into economic benefit or within
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a judicial investigation. The enforcement of the measure may be dele-
gated to police officers.

Then, in France, the public prosecutor, the investigating judge and,
subjected to their previous authorization, judicial police officers, may en-
force seizures or implement the acts necessary for the seizure of estates
and their conservation16. Such measures (common law seizures) may be
implemented at any stage of the investigation. Nonetheless, this common
law framework is complicated by the multiplication of derogatory pro-
ceedings, which involve other actors in the undertaking of special
seazures. The 2010 circulaire relating to the implementation of the Loi du
9 juillet 2010, provides that, in the context of an in flagrante delicto or
preliminary investigation, the prosecutor shall request the authorization
of the freedoms and custody judge (JLD). Besides, at the preliminary in-
vestigation stage, the previous authorization of the JLD, granted on re-
quest of the public prosecutor and by reasoned order, is required to en-
force patrimonial, immovable or intangible assets seizures, seizures with-
out deprivation17.

Finally, in Romania, the prosecutor at the investigation stage and the
Court or the Preliminary Chamber Judge at Preliminary Chamber or trial
stage, owe jurisdiction to order freezing measures18 to prevent risks of
concealment, destruction, disposal or dissipation of the assets that may be
subject to criminal confiscation or extended confiscation or if they feel it
necessary to secure the payment of a fine, of court fees or of damages.

Within the second group of countries, in Germany first, criminal
courts owe primary jurisdiction to order freezing measures. Nonetheless,
when justified by an emergency, seizure may also be ordered by the pros-
ecution service or by police and customs officers; a court confirmation is
nonetheless required when immoveable estates were seized19.

Then, in the Netherlands, the public prosecutor owes jurisdiction to
order freezing measures with the aim of confiscation, but subjected to a
prior authorization from an examining magistrate (rechter-commissaris).
Furthermore, in «criminal financial investigations»20, the examining
judge may deliver a general authorization providing the public prosecu-
tor with the power to issue freezing orders without requesting further
specific authorizations. Finally, police officers may, subjected to the au-
thorization of the examining magistrate, carry out seizures on their own

16 Art. 706-42 CCP.
17 Art. 706-150 to 706-158 CCP.
18 Art. 249 (1) CCP.
19 Sections 111b ff. StPO; section 111j StPO.
20 Art. 126 until 126fa CCP.
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initiative in the course of enforcing others of their specific investigation
prerogatives21.

Finally, similarly, in Italy, preventive seizures may be ordered by a
judge on request of the public prosecutor22. But, in case of an emergency
making the awaiting for the Court decision likely to impair the proceed-
ings, the seizure may be ordered by the public prosecutor and judicial
police officers may also act on their own initiative, subjected to an a pos-
terior control of the public prosecutor. Preventive seizures may also be
ordered by the President of a criminal Court, acting if necessary ex offi-
cio, on ground of the Anti-Mafia Code23. In case of an emergency, seizure
may be ordered before any hearing, on request of either the district Pros-
ecutor, the National Anti-Mafia and Counter-Terrorism Prosecutor, the
Chief of Police or the Director of the Anti-Mafia Investigation Direc-
torate. The decision must then be approved by the court itself 24.

3. Remedies and guarantees: safeguards against the use of freezing

In the same way as the distinction made in Article 8 of the Directive,
a distinction must be made between the general guarantees (3.1.) applic-
able to all measures and to all persons (suspect, victim, third party) and
the specific guarantees for freezing (3.2.).

3.1. The application of general guarantees

In addition to the general affirmation that the Directive (cons. 33
and 38) and the Regulation (Art. 1.2) generally respect fundamental
rights, the right to an effective remedy is particularly guaranteed.

This requirement is specifically recalled by the Directive in Article
8.1: “Member States shall take the necessary measures to ensure that the
persons affected by the measures provided for under this Directive have
the right to an effective remedy and a fair trial in order to uphold their
rights”.

This requirement is largely met in the systems studied which pro-
vide remedies against the decision to seize and/or the conditions for its
execution, including the (non-)return of property.

These are ordinary law appeals applicable to measures taken during
the pre-trial phase and/or appeals specially organised to challenge deci-

21 Art. 103 CCP.
22 Article 321(1) CPP.
23 Article 20 of Legislative Decree no. 159 of 2011.
24 Article 22 of Legislative Decree no. 159 of 2011.
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sions and the execution of freezing measures (this is particularly the case
for appeals relating to the return of property). Remedies are generally
not suspensive and the availability of an appeal is variable.

The control exercised generally concerns the legality and propor-
tionality of the measure; it is on this occasion that the evidentiary condi-
tions required for the adoption of the measure are assessed. These tend
to be limited to the verification of the potential confiscability of assets in
all systems, possibly with a special condition of subsidiarity/proportion-
ality of seizure (BE, RO).

3.2. Specific guarantees

In addition to the “general” right to an effective remedy, the Direc-
tive lists guarantees specifically attached to freezing measures, whether in
respect of the implementation of the freezing (3.2.1) or the challenging
of the freezing (3.2.2).

3.2.1. Enforcement of a freezing order

As for the implementation of the freezing measures, two guarantees,
specifically set out in the Directive25, concern the right to information
and deadlines. With regard to the latter, it has been seen that while na-
tional systems do not provide for pre-determined time limits for the exe-
cution of the freezing measure, all procedures imply that the measure
must cease (and the remedies for claiming cessation by any interested
person are organised for this purpose) as soon as the conditions for its
adoption are no longer met.

With regard to the right to information, that is to the communica-
tion of the freezing order, subject to the silence on this point in the case
of Italy and Romania, the systems studied lay down the conditions for
this communication. These are more or less detailed and explicit. The
communication in Germany is based on the analogous application of the
procedure applicable to probationary seizure. In France, notification is
explicitly provided for; it may be postponed for the requirements (“né-
cessités”) of the investigation. The same is true in Belgium, where the

25 Member States shall take the necessary measures to ensure that the freezing order is
communicated to the affected person as soon as possible after its execution. Such communi-
cation shall indicate, at least briefly, the reason or reasons for the order concerned. When it
is necessary to avoid jeopardising a criminal investigation, the competent authorities may
postpone communicating the freezing order to the affected person (8.2).

The freezing order shall remain in force only for as long as it is necessary to preserve
the property with a view to possible subsequent confiscation (8.3).
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Court of Cassation has specified that notification is a formality without
nullity, the absence of notification not being in itself an infringement of
the rights of the defence. In the Netherlands, finally, the seizure for value
freezing must be notified.

3.2.2. Challenging a freezing order

In line with the requirements of the Directive, two special guaran-
tees concern the challenging of the freezing measure: on the one hand,
the right to restitution of property26 and, on the other hand, compensa-
tion in the event of wrongful freezing.

The right to restitution is guaranteed by the consequences that must
be drawn in all systems from the provisional nature of the measure: as
soon as the conditions for the seizure are no longer met, the property
must be returned. However, as in France, restitution may be subject to
the existence of a prior request by the owner of the property. The right
to restitution is also limited in cases where the property must be de-
stroyed and/or presents a danger.

Besides, with regard to the hypothesis of wrongful freezing, when it
is organised, it is the procedure – often very restrictive – of the State’s li-
ability that applies (BE, DE, FR, NL); it may be combined with a civil
compensation procedure (DE, NL, RO).

Finally, the possibility of obtaining compensation for a freezing or-
der is generally organised, either before the criminal courts or before the
civil courts. Various restrictions may limit this compensation. In Ger-
many, for example, the claim for compensation is excluded if the court
has confiscated the assets27, or if the accused intentionally or grossly neg-
ligently caused the seizure28. In France, although the law provides for the
possibility for the owner who regains possession of his property to obtain
compensation, this is not a general right, as it relates only to “the loss of
value that may have resulted from the use of the property”29. Compensa-
tion is therefore only available in relation to the loss of value in respect
of the property itself, and not the losses incurred from being deprived
from use of the property. If the property has been disposed of in the
course of proceedings, the amount received on the sale is returned with-
out being re-assessed according to changing market values.

26 Frozen property which is not subsequently confiscated shall be returned immedi-
ately. The conditions or procedural rules under which such property is returned shall be
determined by national law (8.5).

27 Section 5 para. 1 No. 4 StrEG
28 Section 5 para. 2 StrEG
29 Art. 41-5, par. 3, CCP.
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JOHN A.E. VERVAELE - WOUTER S. DE ZANGER*

PROCEDURAL ASPECTS OF CONFISCATION

SUMMARY: 1. Introduction. – 2. Provisions regulating the confiscation proceedings. –
3. Authorities requesting and imposing confiscation orders. – 4. Standard of proof.
– 5. Time limits. – 6. Rights, guarantees and legal remedies. – 7. Conclusion.

1. Introduction

This chapter provides a comparative analysis of the procedural as-
pects of the legislation regulating the confiscation procedures in six Eu-
ropean countries. The respective procedures differ rather strongly in
both design and in substance. This finding can hardly surprise, since the
domestic procedural part of the confiscation process remains mostly un-
touched by international and European legislation.

This is for instance different for the international cooperation as-
pects of confiscation. The United Nations Convention against Transna-
tional Organized Crime (UNTOC) and the United Nations Convention
against Corruption (UNCAC) both contain obligations related to inter-
national cooperation in confiscation and asset recovery cases1. At the Eu-
ropean level, the influence of the European Union on this topic is even
stronger. Council Framework Decision 2006/783/JHA and (as of 19 De-
cember 2020) Regulation (EU) 2018/1805 oblige EU member states2 to
apply the principle of mutual recognition to the recognition and execu-
tion of foreign confiscation orders.

As a consequence, the legal instruments regulating this cooperation
are under a strong international and European influence. The grounds for
non-recognition and non-execution are for instance limited in article 19 of

* J.A.E. Vervaele is professor in economic and European criminal law at Utrecht Centre
for Regulation and Enforcement in Europe (RENFORCE). W.S. de Zanger is postdoctoral
researcher and assistant professor at Utrecht Centre for Accountability and Liability Law.
Both are affiliated with the Willem Pompe Institute for Criminal Law and Criminology,
Utrecht University.

1 See article 13 UNTOC and articles 54-56 UNCAC.
2 Except for Denmark and Ireland, see Recitals 56 and 57 preceding the Regulation.



the recent Regulation. The substantial aspects of confiscation are also in-
creasingly affected by European legal instruments. Directive 2014/42/EU
strives at a certain harmonization of confiscation laws of the member
states3 and therefore prescribes member states to, among other things, in-
troduce forms of extended and non-conviction based confiscation.

The international and European influence on the procedural aspects
of national confiscation regimes however remains rather minimal. They
are considered to fall under the institutional autonomy and discretion of
the member states. This does not mean that the European legislation
leaves procedural aspects of confiscation completely untouched. The
harmonizing nature of the European instruments might have an influ-
ence on the confiscation procedure as well. This is because the EU is in-
creasingly looking to approximate the national laws in order to allow for
forms of confiscation that are new to some of these legislations, more
particularly extended confiscation4. This might have procedural conse-
quences for the confiscation procedures of these member states, for in-
stance as to questions concerning (the division of) the burden of proof
and the standard of proof applied by judges.

Extended confiscation is laid down in article 5, paragraph 1 of Di-
rective 2014/42/EU. Under this provision, member states must enable
the confiscation of property belonging to a person convicted of a crimi-
nal offence which is liable to give rise, directly or indirectly, to economic
benefit, where:

‘a court, on the basis of the circumstances of the case, including the speci-
fic facts and available evidence, such as that the value of the property is di-
sproportionate to the lawful income of the convicted person, is satisfied
that the property in question is derived from criminal conduct’5.

The reference to the disproportionality between the property held by
the defendant and his lawful income as a relevant circumstance suggests
that the burden proof might lay (partly) with the defendant. A closer look
on this European instrument however shows that the member states still
enjoy much discretion in applying rules of evidence. Although this provi-
sion seems to aim at introducing forms of extended confiscation in the
member states, it does not strictly oblige member states to do so. The
cited article of the Directive merely obliges member states to allow for
confiscation in cases where the court is satisfied that the property in ques-
tion stems from crime. The suggested alteration or division of the burden

3 See Recital 19 preceding the Directive.
4 See further in this volume.
5 Article 5, paragraph 1.
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of proof (on the basis of the disproportionality of the property to the law-
ful income) is not imperatively prescribed by the Directive6.

The term ‘satisfied’ in article 5 of the 2014 Directive (cited above)
furthermore suggests that a lower standard of proof may be introduced in
confiscation procedures. But again, the precise design of the procedure is
left to the member states. The directive leaves them discretion as to the
question how to interpret the term ‘satisfied’7. They are not obliged to
implement a lower standard of proof than the usual ‘beyond a reasonable
doubt’ or comparable standards such as the ‘innermost conviction’ of the
judge.

This also apparent from the wording of Recital 21 preceding the Di-
rective, which states that member states may provide that it is sufficient
for the court to consider on the balance of probabilities, or to reasonably
presume that it is substantially more probable that property has been ob-
tained from criminal conduct. It is stated nowhere that lower standards
of proof must be applied.

These two questions of the burden of proof and the standard of
proof are thus, just as other procedural aspects of confiscation, still left
to the discretion of the member states. That triggers the need to analyse
and compare the national systems. By assessing a possible ‘common
ground’ and by mapping relevant differences, a state-of-the-art picture
can be provided, which might prove useful in case harmonization at the
(international or) European level will be sought in the future. In order to
contribute to the further discussion on how to improve confiscation in
the European Union, this chapter therefore provides an overview of the
procedural aspects of the studied confiscation regimes and compares
these regimes on several crucial aspects.

6 See also Recital 21 preceding the Directive, which states that the fact ‘that the prop-
erty of the person is disproportionate to his lawful income could be among those facts giving
rise to a conclusion of the court that the property derives from criminal conduct’ (italics
added). See also Recital 10 preceding the Council Framework Decision 2005/212/JHA,
which states that the aim of that instrument was to ‘ensure that all Member States have ef-
fective rules governing the confiscation of proceeds from crime, inter alia, in relation to the
onus of proof regarding the source of assets held by a person convicted of an offence related
to organized crime.’ Article 3 of that framework decision however did not oblige any alter-
ation to the onus of proof in national law. At the international level, article 12, paragraph 7
UNTOC, stipulates that States Parties ‘may consider the possibility of requiring that an of-
fender demonstrate the lawful origin of alleged proceeds of crime or other property liable to
confiscation, to the extent that such a requirement is consistent with the principles of their
domestic law and with the nature of the judicial and other proceedings’ (italics added).

7 K. LIGETI, M. SIMONATO, ‘Asset Recovery in the EU: Towards a Comprehensive En-
forcement Model beyond Confiscation? An introduction’, in K. LIGETI, M. SIMONATO (eds.),
Chasing Criminal Money. Challenges and Perspectives on Asset Recovery in the EU,
Oxford/Portland: Hart 2017, 5-7.
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This analysis is based on the country reports on the confiscation
regimes in Belgium, Italy, France, Germany, Romania and the Nether-
lands, as published in section II of this book8. More specifically, part 2.3
of the questionnaire for the country reports deals with the procedural as-
pects of confiscation and therefore chapters 2.3 of the country reports
form the basis of this horizontal analysis9. This chapter follows the ques-
tions of this part of the questionnaire, hence dealing with the legal pro-
visions regulating the confiscation proceedings (§ 2), the authorities re-
questing and imposing confiscation (§ 3)10, the standard of proof applied
when imposing a confiscation order (§ 4), time limits in place for such a
decision (§ 5) and the rights and guarantees of the person addressed and
the legal remedies open to him (§ 6). The chapter ends, in § 7, with a
conclusion.

2. Provisions regulating the confiscation proceedings

Before describing the specific features of confiscation procedures in
more detail, a first, short typology of all six confiscation regimes might
provide some clarification. Practically all of the regimes differentiate be-
tween forms of confiscation and the procedural rules often differ ac-
cordingly. It is therefore necessary to sketch these types of confiscation,
in order to understand their procedural characteristics. This description
is accompanied by mentioning the relevant legal provisions regulating
the confiscation proceedings.

In the Netherlands, three criminal sanctions can be identified as
serving a confiscation purpose11. They differ in their scope: the confisca-
tion order (ontnemingsmaatregel) of article 36e of the Dutch Criminal
Code (CC) can solely target the proceeds of crime, whereas the with-
drawal from circulation (onttrekking aan het verkeer, hereinafter: with-
drawal, art. 36b-36d CC) and the forfeiture (verbeurdverklaring, art. 33-
33a CC) can also aim at the instrumentalities of criminal offences, in-

8 If information was unclear or missing in a country report, the authors thereof were
asked to provide additional information.

9 Except for the Italian country report, which deals with the procedural aspects of con-
fiscation in § 2.2.

10 We have chosen to take questions 2.3.2 and 2.3.3 of the questionnaire together in
one paragraph.

11 Besides from these sanctions imposed by a judge, out-of-court means of confiscation
are also in place, both consensual (see art. 74 CC and 511c CCP) and unilaterally by the
public prosecutor (art. 257a CCP). These forms of confiscation are not an integral part of the
analysis.
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cluding for instance the objects used to commit or prepare the offence.
The confiscation order is value-based, while the other two sanctions tar-
get specific objects; they are forms of object-based confiscation. The
withdrawal specifically targets ‘dangerous’ objects, of which the uncon-
trolled possession is in breach of the law or contrary to the public inter-
est. All of these sanctions12 are ascribed a criminal nature by the Dutch
legislature and they are imposed in criminal proceedings.

The confiscation order can however only be imposed in a separate
procedure that is governed by a specific title in the Dutch Code of Crim-
inal Procedure (art. 511b-511i), although this procedure can be parallel
to the criminal trial. The judge always has to provide two separate rul-
ings13. The sanction of forfeiture is imposed in the regular criminal trial.
The withdrawal is usually also imposed in the criminal trial, but it can
also be the result of a specific, separate procedure.

Belgian law provides for two forms of confiscation, either as an ac-
cessory penalty in addition to a main penalty (criminal confiscation) or as
a safety measure aimed to put dangerous products or objects out of cir-
culation. The latter is independent of a criminal conviction. The former
is the most prominent in the country report and therefore the main ob-
ject taken into account in this comparative analysis.

This criminal confiscation is governed by articles 42 to 43-quater of
the Belgian Penal Code. Besides from these provisions, specific rules ap-
ply to confiscation in relation to certain criminal offences14. This form of
criminal confiscation aims at property related to the criminal offence or,
if this property cannot be transferred, a sum of money equivalent to the
value thereof. It can aim at corpus delicti, instruments of the offence, pro-
ceeds of the offence (objects that have been produced by the offence,
e.g. counterfeit banknotes and illegal narcotics), profits derived or gener-
ated by the offence, additional patrimonial benefits removed from the of-
fence (extended confiscation), and assets of a criminal organization. Dif-
ferent rules govern these different types of objects liable to confiscation
and dependent on the mentioned type of property confiscated (corpus
delicti, instruments of the offence etc.), differences exist on whether con-

12 Although the confiscation order and the withdrawal are characterized as non-puni-
tive ‘measures’ and the forfeiture qualifies as punitive ‘penalty’, this difference is not regarded
as having an impact on the practical application of these sanctions.

13 A current legislative proposal aims to amend the law in such a manner, that confis-
cation orders will as rule be imposed in the regular criminal procedure and only in ‘difficult’
cases a separate procedure will be followed.

14 A preliminary draft to change the Belgian legislation with an aim of enhancing con-
sistency and simplification is currently under discussion.
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fiscation is compulsory or optional, on whether confiscation ‘by equiva-
lent’ (payment of a sum of money equivalent to the value of the property
that should have been confiscated), extended confiscation and third-
party confiscation are possible.

In France, article 132-21 of the Criminal Code lays down the legal
regime for criminal confiscation. It differentiates between several types
of confiscation, and is supplemented by special legal regimes allowing for
specific forms of confiscation after conviction for a specific criminal of-
fence (such as theft or corruption). Since in French law the confiscation
measure (with the exception when it concerns customs confiscation) is
part of the ‘regular’ criminal law and is imposed as a criminal sanction,
the general rules of criminal procedure, as laid down in the Code of
Criminal Procedure, apply to its imposition. Articles 706-141 and further
of the French criminal code furthermore provide for legal provisions
concerning the enforcement of confiscation measures. The confiscation
is primarily a penalty, but may in some cases present itself as a security
measure, in which case it is not primarily targeted at a person, but at the
property itself15. It can be imposed as an additional, alternative or prin-
cipal penalty. The French confiscation sanctions can be imposed after a
conviction for a criminal offence for which the Criminal Code stipulates
that confiscation is possible.

Under German law, confiscation is considered a criminal ‘measure’.
Confiscation proceedings are part of the criminal proceedings and there-
fore governed by rules of criminal procedural law. The different types of
confiscation are laid down in sections 73 until 76a of the German crimi-
nal code (Strafgesetzbuch, StGB). The confiscation measure can target
both illegal profits from crime and objects that were generated by or used
in the commission or preparation of the crime. It requires a criminal con-
viction, either by judgement or by penal order (Strafbefehl)16. In case no
link can be established between the offence the defendant is charged with
and the objects to be confiscated, extended confiscation is a possibility.

Confiscation of illegal profits (section 73 StGB) and extended con-
fiscation (section 73a StGB) are considered to be of a restorative nature
since they aim at reallocating assets17. They require the commission of a

15 For this reason, the confiscation is in that case for instance not subject to the princi-
ple of the necessity of penalties.

16 This is a simplified procedure by which a judge rules on the case without a public
oral hearing.

17 Although scholars have argued that since a gross profit is confiscated (thereby ex-
cluding criminal costs from the calculation of the profit), the confiscation holds the character
of a criminal (punitive) sanction, both the German Constitutional Court and the German
Supreme Court confirm the restitutive character of the criminal confiscation measure.
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criminal offence, but not the establishment of personal guilt of the de-
fendant relating to the offence giving rise to confiscation. This is differ-
ent for confiscation of objects generated by or used for the commission
or preparation of the offence (section 74 paragraph 1 StGB), which is
considered to be a punitive sanction. Such confiscation requires personal
guilt of the defendant and is part of the sentencing process. No personal
guilt is however needed if it concerns confiscation of objects that pose a
danger or that are supposed to be used for the commission of a crime
(section 74b paragraph 1, under b StGB). Such confiscation does not
aim at punishing the offender, but at protecting the general public. It is
hence considered to be a preventive measure.

Both mentioned forms of confiscation can furthermore take the
shape of so-called ‘independent confiscation’ (section 76a StGB). This is
a form of non-conviction based confiscation in case the defendant cannot
be prosecuted or convicted, but the court establishes the elements of a
criminal offence (and other requirements for confiscation). The inability
to convict can be the result of either factual or legal obstacles to prosecu-
tion, e.g. if the prosecution is time-barred. This legal instrument enables
confiscation in case the defendant is dead, is ill and unable to stand trial,
or if he cannot be identified. This latter type is called ‘non-conviction
based confiscation of proceeds of unknown origin’ (section 76a paragraph
4 StGB) and mainly serves a preventive aim. It is the only form of ‘inde-
pendent’ confiscation that is limited to a list of specific offences18.

Romanian confiscation law knows three different types of confisca-
tion: criminal confiscation, non-conviction based confiscation and ex-
tended confiscation. They are all ascribed a predominantly criminal na-
ture and are hence regulated by the Romanian Criminal Code and the
Code of Criminal Procedure. The first type of confiscation is governed
by article 112 of the Romanian Criminal Code and serves as a security
measure. It can be imposed on a person who has committed an unjusti-
fiable criminal offence, also in case no penalty is imposed on him. A con-
viction for this offence is not necessary, so non-conviction based confis-
cation is also possible under this legal provision. In that case, confisca-
tion should however only be ordered insofar as it is not incompatible
with the reason for closing the case, for instance when the statute of lim-
itations is reached or a complaint required to start the criminal proceed-
ings was withdrawn19. This criminal confiscation can aim at objects pro-
duced by an offence, (intended to be) used to commit an offence, used

18 Compare paragraphs 1-3 with paragraph 4 of section 76a StGB.
19 In this respect, attention should be paid to judgement of the European Court of

Human Rights on 1 March 2007, appl.no. 30810/03 (Geerings v. the Netherlands).
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after an offence in order to escape or to ensure the retention of the pro-
ceeds of the offence, given to bring about the commission of an offence,
acquired by the offence or the possession of which is prohibited by crim-
inal law. Criminal confiscation is considered to be of a mandatory nature.

The second type of confiscation is regulated by article 1121 of the
Criminal Code. This extended confiscation is possible if the defendant is
convicted of one of the seventeen types of offences listed in that article,
that offence is likely to procure a material benefit and is endangered with
a term of imprisonment of at least four years. In that case, imposition of
a confiscation order is possible if the value of the assets acquired by the
defendant in a period of five years before and after the commission of
the offence, ‘clearly exceeds’ his lawfully obtained revenues. The court
must be convinced that these assets originate from criminal activity simi-
lar to those provided in the list of (types of) offences.

In Italian law lastly, a great variety of forms of confiscation exist.
This is due to several legislative interventions targeted at mafia types of
crime. First of all, there is ‘traditional confiscation’, which has been in
place for a long time. It can aim at objects that have served or were used
to commit the crime, or the items that constituted the product or the
profit of the crime. It is governed by article 240 of the Italian Penal Code
and provisions of the Italian Code of Criminal Procedure. There is a spe-
cific provision relating to assets that are the profit or product of com-
puter crimes. These laws do not, however, contain a comprehensive
framework, since implementing and transitional provisions also play an
important role on this topic.

This traditional confiscation can be optional or mandatory, depen-
dent on the assets that are targeted. It is optional if it concerns assets that
served or were used to commit the offence, and assets that are the prod-
uct or profit of the crime. In this case, confiscation is only possible in the
event of a conviction. Confiscation is mandatory if it aims at assets con-
stituting the price of the crime or the compensation given or promised to
induce, instigate or cause another person to commit the crime, or at as-
sets related to specific computer crimes. It is also mandatory if there are
assets whose manufacture, use, carrying, possession or disposal consti-
tutes a crime. In that case no conviction is necessary.

Confiscation can also take the shape of extended confiscation, in
case the defendant is convicted (or has plea bargained) for a specifically
listed offence and there is a disproportion between the value of the assets
and his income declared for tax purposes or his occupation. This ex-
tended confiscation (or confiscation ‘by disproportion’) is laid down in
article 240-bis of the Italian Penal Code.
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Besides from such traditional confiscation, the so-called Anti-Mafia
Code contains several possibilities to confiscate assets. Confiscation is a
preventive measure here, which is applied ante delictum, prior to a con-
viction (‘preventive confiscation’). This form of confiscation is imposed
by a specialized magistrate. It has both subjective and objective require-
ments. The first relate to the defendant: it must concern a ‘dangerous
subject’, a person who is suspected of participating in mafia associations
or associations devoted to the commission of serious crimes, or a person
who lives off the commission or the proceeds of crime. These people
must, as a second requirement, contain ‘social dangerousness’. They
must have a predisposition for crime, which must be inferred from their
personality. The objective requirements on the other hand relate to the
asset to be confiscated. They must be available to the defendant and
there must be ‘sufficient clues’ (regarding seizure prior to preventive
confiscation) that they stem from an illegal origin.

Preventive measures can be personal (affecting the person) or mate-
rial (affecting assets). As of 2008, material measures can be imposed irre-
spective of the imposition of any personal measures, although the ‘social
dangerousness’ of the person in charge of the asset must still be estab-
lished. This dangerousness does not need to exist at the time of the im-
position; it is sufficient that the defendant was dangerous to society in
the past and has accumulated considerable wealth.

Due to the variety of the Italian confiscation landscape, an all-en-
compassing overview cannot be provided here. It is important to notice
that other important forms of confiscation exist, such as but not limited
to administrative confiscation, confiscation relating to labour law, urban
confiscation (which has spurred both academic debate and several judge-
ments by the European Court of Human Rights) and vehicle confisca-
tion.

3. Authorities requesting and imposing confiscation orders

In France, Belgium and the Netherlands criminal confiscation is im-
posed as part of the criminal sentencing process. Therefore, in these
countries confiscation sanctions can only be imposed by a criminal judge.
They can be requested by public prosecutors, but whether such a request
is a prerequisite depends on the legal system, the type of confiscation
sanction and the object it targets. In the Belgian system for instance, it
depends on the object to be confiscated whether a request by the public
prosecutor is necessary. In case the confiscation is mandatory, no requisi-
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tion is required. In case confiscation is optional, the judge20 has discre-
tion on the matter and – thus – the public prosecutor must request con-
fiscation.

The German confiscation measures are also imposed by a criminal
judge, either in the final judgement in the regular criminal trial or by
means of a penal order, (Strafbefehl). There is however a specialized op-
tion in place: the court has the option to postpone the confiscation deci-
sion if it would considerably delay the regular criminal trial. In that case,
a separate confiscation procedure is followed. In both cases, confiscation
is ordered ex officio without a request by the public prosecutor. This is
different if it concerns non-conviction based confiscation (so-called ‘in-
dependent’ confiscation); in that case a request by the prosecution ser-
vice or the private prosecutor is required. The judge then has discretion
concerning the possible imposition of the confiscation.

Apart from such imposition of confiscation by rather ‘regular’ au-
thorities, confiscation is regularly characterized by special procedures.
Confiscation is seen as ‘something different’, for which particular legal
arrangements are deemed necessary. Similar to the mentioned postponed
procedure in German law, in the Netherlands the imposition of a confis-
cation order (ontnemingsmaatregel) can only take place in a procedure
that is legally separated from the regular criminal procedure. Although
both procedures can take place simultaneously and before the same
judges, it is always required that two separate decisions are taken21. None
of the other criminal sanctions has such a special position in Dutch crim-
inal law.

Italian law also has special procedures in place in order to confiscate
assets. Given the many legislative efforts to target serious (mafia type)
crimes, this can hardly surprise. Here, the authorities imposing the con-
fiscation differ according to the type of confiscation. Traditional confis-
cation (art. 240 Italian Penal Code) is imposed by either the trial judge
who pronounces the sentence of conviction, or the enforcement judge.
The latter is a judge who decides on issues relating to the effective en-
forcement of the sentence. He is competent in case confiscation is
mandatory, and he is obliged to order the confiscation if the trial judge
hasn’t ruled on it in the trial stage.

20 The judge imposing a confiscation sentence can either be a court of law or an inves-
tigating court, when it decides as a court of judgement ‘on a suspension of the pronounce-
ment of the sentence or internment’.

21 This distinguishes this Dutch system from the German, optional postponed confisca-
tion procedure. In the Netherlands, a similar optional division of the criminal trial and the
procedure leading to the imposition of a confiscation order is currently under discussion.
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Extended confiscation as laid down in article 240-bis Italian Penal
Code can solely be imposed by the enforcement judge after a request by
the public prosecutor22. He does so in a procedure that has, in principle,
an informal character without hearing the parties. The defendant how-
ever has the possibility to oppose the decision by the enforcement judge
within 30 days. In that case, a hearing in chambers will be scheduled in
which cross-examination is applied. Whether the confiscation is imposed
with or without a hearing therefore depends on the actions of the defen-
dant or other interested parties23.

Confiscation as a preventive measure is imposed by a specialized
magistrate, who decides after a simplified, inquisitorial procedure that
shows strong differences from the regular penal procedure. This proce-
dure is independent from the regular criminal procedure, although it is
still part of the same genus: the imposing magistrate here is part of a spe-
cialized section of a criminal court.

All types of Romanian confiscation are imposed by a criminal court.
A public prosecutor, or any other party that is competent to formulate
requests with regard the criminal action can request their imposition.
The procedure that leads to this imposition depends on whether it con-
cerns criminal or extended confiscation on the one hand, or non-convic-
tion based confiscation on the other. Criminal and extended confiscation
are ordered when the final decision on culpability is rendered. In gen-
eral, this is the decision in which the defendant is convicted and sen-
tenced to a penalty. Romanian criminal law furthermore offers two ‘solu-
tions’ that exist after the court has ruled on the culpability. The court
may at that point also choose not to order the execution of the penalty
(but to waiver the imposition of the penalty), or to postpone the en-
forcement of a penalty. In both these options, (regular) criminal confis-
cation can be ordered as well.

Non-conviction based confiscation is – per its nature – not imposed
in a decision convicting the defendant. It can be ordered in the men-
tioned situations where the court decides to waiver the imposition of the
penalty or to postpone the enforcement of the penalty, but also in the sit-
uation where the public prosecutor decides to drop the charges or to
close the case. In that decision, the public prosecutor can propose the
confiscation of assets24. An affected party such as the defendant can then

22 At first, postponement of the imposition was the result of judicial practice. It was
later codified in the law.

23 This ‘extremely simple procedure’ is followed when extended confiscation is ordered
by the enforcement judge, after that the conviction becomes final.

24 This ‘solution’ is not limited to the confiscation decision; it can for instance also
entail the invalidation of a document.
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challenge this proposal within 30 days. When the proposal is challenged,
a superior public prosecutor analyses the complaint. If that does not lead
to annulment of the proposed confiscation, the affected party can for-
mulate a complaint with the Preliminary Chamber Judge. The judge will
rule on the case after a public hearing in which all affected persons are
heard25. He will either accept the proposal of the prosecutor and order
the confiscation of the assets, or reject the proposal in which case no
confiscation will be ordered.

4. Standard of proof

As seen in § 1 of this chapter, the European instruments suggest that
member states may allow judges to apply a lower standard of proof in
confiscation procedures, for instance when using a form of extended
confiscation. The member states are however not obliged to do so. To
what extent do national confiscation laws actually allow for a lower stan-
dard of proof? This is one of the most prominent aspects in discussions
concerning confiscation26. We understand the ‘standard of proof’ to
mean the degree of conviction required of the judge when he makes a
decision. Is it for instance enough that the judge deems one scenario
(‘the assets stem from crime’) more plausible than the other (‘the assets
have a legal origin’)?27

The French law on criminal confiscation is silent on the standard of
proof that applies to the confiscation decision. It is therefore assumed
that the regular standard of proof applies: the ‘innermost conviction’ of
the judge, which must be based on evidence ‘which was submitted in the
course of the hearing and contradictorily discussed before him’28.

The criminal confiscation in Belgium is a criminal sanction follow-
ing a conviction for a criminal offence. It hence requires a prior convic-
tion of the accused to a principal sentence, which must be based on the
regular standard of conviction of the judge. A form of extended confis-
cation is also possible in Belgium. In that case, the judge orders confis-

25 See article 5491 of the Romanian Code of Criminal Procedure.
26 See for instance J. BOUCHT, ‘Extended Confiscation: Criminal Assets or Criminal

Owners?’, in Ligeti & Simonato, 2017, 130-133.
27 Closely tied to this matter is the question who bears the burden of proof; what

should the public prosecutor prove and what can be expected from the defendant in this re-
spect? Is he ought to prove that his assets stem from legal conduct, or is it enough if he makes
a reasonable claim that it doesn’t concern criminal assets?

28 The public prosecutor furthermore has to prove the ‘adequacy’ of the confiscation,
which means that the confiscation is necessary and a proportionate punishment of the
offender.
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cation of property that is not directly related to the sanctioned offence. It
is not clear which standard of proof must be reached for such an ex-
tended confiscation. The Belgian law determines that if the defendant
has acquired property over a relevant period of time, while there are se-
rious and concrete indications that these benefits stem from offences
which can give rise to an economic benefit, and that are of the same cat-
egory of offences for which the defendant has been convicted, it is up to
the defendant to credibly assert the contrary. This form of confiscation
raises a question as to the applicable standard of proof, but whether the
standard of proof is in fact lowered, is not clear from Belgian law.

Two of the Dutch confiscation sanctions that can target the pro-
ceeds of crime (confiscation order and forfeiture) require a conviction
for a criminal offence29. This conviction can only be reached if the judge
is ‘convinced’ of the guilt of the defendant. For the subsequent imposi-
tion of a withdrawal or forfeiture, no specific standard of proof is stipu-
lated. The decision to impose one of these two sanctions does not need
to be substantiated with evidence, since it is part of the regular sentenc-
ing process.

This is different for the confiscation order, which requires the judge
to calculate the illegally obtained profits on the basis of evidence. The
legislature has expressed that when the court conducts this calculation, it
can apply a ‘reasonable and fair division of the burden of proof’. In lit-
erature, it is argued that this ‘division’ cannot go as far as to reverse the
burden of proof. This burden must in this view always lie with the pub-
lic prosecutor. The defendant is then in the position to actively oppose
the public prosecutor’s claim. Much can be expected from him in this re-
spect, since the public prosecutor and the judge can apply evidentiary
presumptions and general rules (e.g. by means of extrapolation or by as-
suming certain prices in the criminal market), which must then be dis-
puted by the defendant.

Imposition of the confiscation order is possible if ‘sufficient indica-
tions’ exist that the defendant has committed offences of which he is not
convicted, or if it is ‘plausible’ that such offences have led to a financial
advantage. It is debated whether these two terms indicate a lower thresh-
old to come to a decision. Since the first of the two relates to the ques-
tion whether someone has committed an offence, a lower standard of
proof would be especially problematic. Although the legislature has

29 In both Belgian and Dutch law, the confiscation of assets with the aim of avoiding
the circulation of objects that are dangerous or harmful to health and public safety does not
require a prior conviction for a criminal offence.
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sometimes referred to the civil standard of ‘balancing of probabilities’,
his viewpoint on this issue is not consistent. In literature, it is argued that
the judge must be ‘convinced’ before coming to a confiscation decision
and that the desired mitigation of the evidential rules can be found in the
non-applicability of the minimum evidential rules (see § 6). The Dutch
Hoge Raad has not (yet) clarified this issue in its case law.

Three of the compared jurisdictions explicitly do allow for a lower
degree of conviction to be used in confiscation proceedings: Germany,
Romania and Italy. Under German law, the types of confiscation show
some differences as to the relevant standard of proof. When it concerns
regular confiscation of illegal profits (section 73 StGB) a high standard
of proof applies: the court must rule beyond a reasonable doubt that the
proceeds were derived from the offence that the defendant was charged
with. This is different for extended confiscation and non-conviction
based confiscation of proceeds of unknown origin (sections 73a and 76a
paragraph 4 StGB)30. For these forms of confiscation the court must be
fully convinced that the assets stem from criminal conduct. The court
may however base that finding on a balance of probabilities test, in
which the gross disproportionality between the value of the property and
the legal income of the defendant plays a role. This specific standard of
proof is laid down in section 437 of the German Criminal Procedure
Code and is, according to the legislature, similar to the standard of proof
applied in civil cases.

In case of confiscation of proceeds of unknown origin, no defendant
is identified. It is considered a form of in rem confiscation. Extended
confiscation however requires the finding that the defendant has com-
mitted the offence that the object stems from, even though he has not
been convicted of that offence. That finding cannot be based on a civil
standard of proof: the standard of proof is only lowered for the decision
in relation to the illicit origin of the proceeds; the commission of the
offence must still be ruled on beyond a reasonable doubt.

In Romanian law, criminal confiscation as governed by article 112 of
the Romanian Criminal Code requires a conviction for a criminal offence.
The standard of proof for this type of confiscation is therefore that of ‘be-
yond a reasonable doubt’. Extended confiscation as defined by article
1121 CC requires that the court is ‘convinced’ of the illicit origin of the as-
sets. The applicable standard of proof is however that of the balance of

30 For confiscation of objects generated by or used for the commission or preparation
of the offence (section 74 StGB) a criminal conviction of the offence is necessary. Therefore,
the applicable standard of proof is also ‘beyond a reasonable doubt’.
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probabilities. The public prosecutor must prove that it is more likely that
the assets originate from criminal activities (similar to the criminal offence
that generated the conviction) than from a legal source. The Romanian
Constitutional Court has in fact confirmed that the standard of proof of
‘beyond a reasonable doubt’ should not be used in this context.

The different confiscation options in Italian law also allow for dif-
ferent evidential regimes. If it concerns traditional confiscation, the court
must indicate the link between the asset and the crime. This is different
when it comes to extended confiscation. In that case, a possible dispro-
portion between the value of the assets and the legal income of the de-
fendant or his occupation gives rise to the presumption that the assets
stem from a criminal origin. This presumption can be overcome if the
defendant justifies the origins of these assets. In case law this is seen as a
‘burden of allegation’. Whereas the conviction for a criminal offence
should be based on the regular standard of ‘beyond a reasonable doubt’,
this decision concerning the origin of the assets is made on a standard
that is lower than that.

The far-going preventive confiscation under Italian law can be im-
posed using several assumptions as well. These assumptions are applica-
ble for both the subjective and the objective requirements described in
§ 2. As for the requirement that the defendants are ‘dangerous sub-
jects’31, there must be ‘clues indicating a reasonable probability that the
subject belongs to these categories of people’. Another requirement is
the ‘social dangerousness’ of the defendant at the time of assuming own-
ership of the asset. It cannot be based on mere suspicions, but needs to
be grounded on objectively identifiable conduct and clear circumstances.

The objective requirements relate to the assets, which must be avail-
able to the defendant and must be of an illegal origin. For both of these
requirements, assumptions can be used. Any transfer or assignment of
assets during two year prior to the proposal of the preventive measure in-
volving family members, relatives, in-laws or permanent cohabitants can
be assumed to be fictitious. The same assumption can be used for trans-
fers and assignments that were performed free of charge or fiduciary. As
for the origin of the assets, there must be ‘sufficient clues’ of an illegal
source. One of such clues can be a disproportion between the value of
the assets and the declared income of the defendant and his or her occu-
pation. According to Italian case law, this standard of ‘sufficient clues’ is

31 People suspected of participating in mafia associations or associations devoted to the
commission of serious crimes, or people who live off the commission of crimes, and the pro-
ceeds resulting from them.
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a lower degree of conviction than ‘beyond a reasonable doubt’32. This is
hence the second place in Italian confiscation law where a lower stan-
dard of proof is applied.

Hence, this study shows that a civil law standard of proof (as is of-
ten used in confiscation regimes in Anglo-American legal systems33) has
also made an introduction in some of the confiscation legislations on the
European mainland. When applying extended confiscation, where illegal
assets are calculated on the basis of a disproportion between the value of
assets and legal income, some legal systems allow for a civil law standard
of proof to be applied. If the judge rules that it is more plausible that it
concerns illegal assets than that the assets stem from a legal origin, he can
decide to have them confiscated. For other systems, it is still under de-
bate what the exact standard entails. Hence, future will tell whether this
development will spread throughout Europe.

5. Time limits

In case the confiscation is issued in a regular criminal trial, no spe-
cific time limits are in place. This is always the case in France and Bel-
gium and for some of the confiscation sanctions in the Netherlands and
Romania.

The Italian confiscation options of extended confiscation and con-
fiscation as a preventive measure are regulated by some specific time lim-
its. For example, preventive seizure ceases to be effective if preventive
confiscation is not ordered within a year and a half from the moment the
judicial administrator gains the assets (art. 24, paragraph 2 Anti-mafia
Code). If the decision is appealed, confiscation becomes ineffective if the
Court of Appeal does not rule within a year and a half from the moment
the appeal is presented (art. 27, paragraph 6 Anti-mafia Code). The im-
position of extended confiscation (see § 2) takes place without a hearing
of the parties, unless one of them opposes the decision within 30 days of
the announcement or notification of the decision.

As seen in § 2, the confiscation measure in Germany can be issued
in both the regular criminal procedure and in a separate, postponed pro-
cedure. In the latter case, the court should decide on the confiscation
within six months after the conviction has become final, although this

32 It is however stated that none of these assumptions bring about an actual reversal of
the burden of proof on the defendant. If the defendant is unable to meet the burden of alle-
gation on the mentioned aspects, that fact has circumstantial value only.

33 See for instance C. KING, ‘Civil Forfeiture in Ireland: Two Decades of the Proceeds
of Crime Act and the Criminal Assets Bureau’, in Ligeti & Simonato (eds.) 2017, 81-86.

528 JOHN A.E. VERVAELE - WOUTER S. DE ZANGER



rule is not strictly binding. German law also provides for a form of ‘in-
dependent’, non-conviction based confiscation. In that case, no specific
time limits are in place. Similar to the possible postponed confiscation
procedure in Germany, one of the confiscation sanctions in the Nether-
lands is imposed in a separate procedure. This procedure must be initi-
ated within two years after the conviction in the criminal trial in first in-
stance. The confiscation judgment must be passed within six weeks after
the closing of the examination in court (this is two weeks for regular
criminal trials), but there are no strict time limits within which this ex-
amination should be conducted.

In Romania, non-conviction based confiscation is imposed by means
of a request by the public prosecutor in his decision to drop the charges
or close the case. Then, the defendant can oppose the proposed confis-
cation in a public court procedure, by intervening in the procedure
within 30 days. The procedure that follows is not limited by any strict
time limits.

In every instance, article 6 of the European Convention on Human
Rights and Fundamental Freedoms (ECHR) must be respected, which
dictates that the judgement must be given ‘within a reasonable time’.
Given the results of the comparison of the six jurisdictions, this criterion
often turns out to be the only criterion in place to govern the imposition
of confiscation sanctions. In some countries (e.g. the Netherlands), the
value of the confiscation order is, as a rule, mitigated in case this time
limit is not met. None of the six country reports account of structural un-
reasonable delays of confiscation procedures.

6. Rights, guarantees and legal remedies

As § 4 has showed that many of the compared confiscation regimes
allow for a system in which a strong burden lies on the defendant to sub-
stantiate his claim and, in some cases, for the application of a civil law
standard of proof, the legal guarantees of the defendant are of particular
importance. After all, the European Court of Human Rights has ruled
that such confiscation systems are not inconsistent with the presumption
of innocence, as long as the assumptions are used within reasonable lim-
its that take into account the importance of what is at stake, and the
rights of the defence are maintained. The practical possibilities that the
defendant has to rebut the presumptions, and the safeguards offered to
him are therefore essential34. Two specific safeguard aspects of confisca-

34 ECtHR 5 July 2001, appl.no. 41087/98 (Phillips v. United Kingdom) and ECtHR 23
September 2008, appl. nos. 15085/06 and 19955/05 (Grayson & Barnham v. United King-
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tion law are investigated in the six country reports: the rights and guar-
antees of the defendant in the procedure in which the confiscation is im-
posed, and the legal remedies available to him in order to appeal the im-
position of the confiscation.

Rights and guarantees

In France and Belgium, where the confiscation is imposed as a part
of the criminal sentence, the full set of rights and guarantees of the crim-
inal procedure apply to the imposition of the confiscation measure. This
is the same for Germany, as long as it concerns confiscation measures ad-
dressed to the defendant (instead of in rem, non-conviction based confis-
cation). Under Dutch law two of the available confiscation sanctions are
imposed in the regular criminal trial as well. Since a conviction is required
for the imposition of both the confiscation order and the forfeiture, at
least one offence must be proven in a procedure in which the defendant
enjoyed all the regular rights and guarantees of the criminal procedure.

Dutch confiscation law however also provides for confiscation of as-
sets that were not obtained from the facts of which the defendant has
been convicted. Other offences can also be ground for confiscation.
They are solely dealt with in the separate procedure in which the confis-
cation order (ontnemingsmaatregel) is imposed. In this procedure, most
of the ‘regular’ rights and guarantees apply, but the legislature has made
some alterations, most notably by declaring the rules concerning the use
of evidence not applicable in confiscation procedures; the minimum evi-
dential rules do not fully apply. The calculation of the obtained financial
advantage, but also the decision that there are ‘sufficient indications’ that
the defendant has committed offences (see § 4) can therefore be based
on the statement of one witness only, whereas the unus testis, nullus testis
rule applies in the regular criminal procedure. Furthermore, courts can
(as a result of case-law of the Hoge Raad) apply a higher threshold in rul-
ing on a request by the defendant to summon and hear witnesses and ex-
perts. In addition, the obligation to summon and hear witnesses who
have made an incriminating statement but who have later altered that
statement (if that statement is the only evidence directly linking the de-
fendant to the offence), does not apply in confiscation cases. The defen-
dant in this procedure hence holds a legal position that is less strong than
the legal position of the defendant in the regular criminal trial.

dom). See already ECtHR 7 October 1988, appl.no. 10519/83 (Salabiaku v. France). See J.
BOUCHT, ‘Civil asset forfeiture and the presumption of innocence under article 6(2) ECHR’,
New Journal of European Criminal Law 2014, 252-255.
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Under Italian confiscation law, the applicable rights and guarantees
vary depending on the type of confiscation. If the confiscation is applied
following a conviction, the defendant will have enjoyed every guarantee
offered to him in the regular criminal procedure. If it concerns preven-
tive confiscation however, his rights are less guaranteed. Such confisca-
tion is imposed by a specialized magistrate, who decides after a proce-
dure that shows strong differences from the regular penal procedure.
This is a simplified procedure in which the rights and guarantees of the
regular criminal procedure do not apply fully. The right to a defence
council does apply, but this is not clear for – for instance – the right not
to incriminate oneself.

Legal remedies

The six compared jurisdictions all provide for the possibility to
lodge an appeal against a confiscation decision35. Only when special pro-
cedures are in place, a special legal remedy is sometimes available. In
Belgium, France and the Netherlands confiscation sanctions are part of a
criminal sentence36 and are therefore subjected to the regular rules gov-
erning appeal proceedings. Some differences occur in the level of
scrutiny exercised by the appeal and cassation courts. In Belgium for in-
stance, the Court of Cassation in principle does not exert control on the
imposed confiscation, since it deems it a question of sentencing that is
supremely determined by the trial judge. This is different in the Nether-
lands, where the confiscation order (ontnemingsmaatregel) is imposed by
a separate judgement that is subject to the regular possibilities to lodge
an appeal and appeal in cassation. The appeal here only targets the con-
fiscation decision, and the confiscation decisions are under full control of
the Dutch court in cassation (Hoge Raad)37.

Romanian confiscation orders are subject to the regular possibilities
of appeal as well. The special ‘solution’ that can be applied in order to
impose non-conviction based confiscation in case the public prosecutor
decides to drop the charges or close the case (see § 3), is (within three
days) subject to a complaint at the Preliminary Chamber Judge at the
higher court. His or her decision on the matter is final.

35 Under Belgian confiscation law, the appeal judge can impose confiscation even when
the judge in first instance has not order any confiscation.

36 Even though the Dutch confiscation order (art. 36e CC) is imposed in a separate
procedure, this procedure is regarded as a continuation of the criminal procedure.

37 The court is bound by the decisions of the criminal court in the corresponding reg-
ular criminal trial.
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As a rule, German confiscation law also offers the regular appeal
possibilities, since the confiscation decision can be part of the criminal
conviction or a penal order (Strafbefehl ). These different appeal options
represent the regular legal remedies in the German legal system38. In case
of a postponed and therefore separated confiscation procedure or an in-
dependent confiscation procedure, the court decision is given without a
public hearing. It can be challenged by means of an immediate complaint
(sofortige Beschwerde). The court may however, on a request by the par-
ties or ex officio, decide to hold a trial. In that case, the confiscation is
imposed by a judgement, which is open to the mentioned regular forms
of appeal.

A similar division is in place in Italian confiscation law. Here, regu-
lar confiscation that is imposed with the criminal conviction can be ap-
pealed, both at the appellate court and the court of cassation. Further-
more, the enforcement procedure can be used to challenge the validity of
the enforcement order. The possibilities to appeal a confiscation however
diminish in case confiscation is imposed as a preventive measure. Such
confiscation can only be appealed by means of a so-called ‘revocation’.
When this remedy is applied, the confiscation can be rendered ineffec-
tive if the conditions for application of the confiscation are no longer
valid. The formalities of this revocation are the same as those of revision
of criminal judgements. Therefore, revocation can only be applied when
new decisive evidence is discovered after the proceedings, facts (ascer-
tained with definitive penal judgements) arise or become known after the
conclusion of the proceedings, the ruling was motivated exclusively or in
a decisive manner on false documents, falsehood during the trial or
events that pertain to crimes. The possibilities of ‘revocation’ are hence
stricter than regular appeal options. A full reconsideration of the merits
of the case is not provided for this form of (preventive) confiscation. The
defendant can however challenge the preventive confiscation measure
before the Court of Cassation for ‘violation of the law’.

7. Conclusion

The type of procedure followed in order to impose a confiscation
differs throughout and also within the six compared jurisdictions. Some
of these differences are merely the result of the legal tradition of the spe-

38 In the first case, the confiscation can be challenged on appeal on grounds of fact
and/or law (Berufung) and on appeal on grounds of law only (Revision). If the confiscation is
imposed by means of a penal order, it can be appealed by means of an objection (Einspruch).
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cific country, whereas other differences are the result of developments
specifically initiated in respect to confiscation and its promotion by the
legislature. In several jurisdictions, confiscation is regarded as an instru-
ment of particular importance, which therefore justifies specific legal
provisions and procedures. This begs the question what can be learned
from the previous evaluation of the six country reports. In our opinion,
this analysis provides useful insight into the state-of-the-art in the six ju-
risdictions on issues that are sometimes seen as problematic, most no-
tably the issues relating to the applicable rights and guarantees and the
standard of proof.

As for the rights and guarantees in place for defendants facing a
possible confiscation, the picture is quite clear: whereas some countries
have lowered the legal protection (e.g. the Netherlands, Italy), most of
the compared jurisdictions have granted the defendant in the confisca-
tion procedure the same rights and guarantees that apply in the criminal
proceedings (France, Belgium and Germany).

A lower level of protection of the defendant is also visible on the is-
sue of the standard of proof. As seen in § 1, this is an increasingly con-
troversial matter in confiscation proceedings, also since EU instruments
suggest this as an area where member states can make adjustments in or-
der to enhance the effectivity of confiscation law. Generally speaking,
confiscation procedures require an active rebuttal of the statement of
public prosecutor by the defendant. This especially holds true when it
concerns extended confiscation. In certain circumstances (for instance af-
ter a conviction for certain offences) defendants are required to credibly
assert and sometimes substantiate a legal origin of unexplainable assets.

In three of the compared legal systems, this has gone as far as to
bring about a lower burden of proof than that of conviction ‘beyond a
reasonable doubt’. In those cases, the court can order confiscation even
though it is not as convinced of the illegal origin of assets as would be re-
quired to convict the defendant of a criminal offence. In two other sys-
tems (the Netherlands and Belgium), it is as of yet not fully crystalized
whether a lower threshold is in place. Although the wording of the
Dutch law (‘sufficient indications’) seems to imply that this is in fact the
case, there is debate on this issue in academic literature.

Whether this development will spread to the other European juris-
dictions, is hard to predict. In our opinion, it can be highly doubted
whether national procedures governing the imposition of confiscation
sanctions will be harmonized in the near future. Practically all of the
compared confiscation procedures are developing, but only few of these
procedural developments seem to be the direct result of European legis-
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lation. Procedural issues like these are usually strongly connected to the
legal tradition of the country. This is in itself not problematic. Successful
confiscation can be achieved by different means; it does not seem to be
confined to a specific procedural design. And although questions relating
to evidence (such as the burden and standard of proof) increasingly at-
tract the interest of the European legislature (see § 1), the aspirations of
the European legislation are at this moment still rather modest on this is-
sue. Although it could be argued that this has the potential to undermine
the effectiveness of confiscation procedures, there is no solid (empirical)
proof of such a claim. For now, European law leaves the member states
with enough discretion to make their own decisions on how to design
their evidential rules in confiscation procedures.
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Introduction

The current EU legal framework on the mutual recognition of freez-
ing orders and confiscation orders consists of Framework Decision
2003/577/JHA1 and Framework Decision 2006/783/JHA2. As from De-
cember 2020, however, the two Framework Decisions will be replaced by
Regulation EU 2018/1805)3 which is why the analysis will make reference
to all three instruments.

1. Freezing orders (Framework Decision 2003/577/JHA/ Regulation
(EU) 2018/1805)

1.1. Implementation

Except for Germany and Italy, that had been behind schedule for
three and ten years, the Member States more or less met the transposi-
tion deadline (August 2005, Art. 14 (1) Framework Decision 2003/

1 Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the
European Union of orders freezing property (OJ L 196, 2.8.2003, 45).

2 Council Framework Decision 2006/783/JHA of 6 October 2006 on the application of
the principle of mutual recognition to confiscation orders (OJ L 328, 24.11.2006, 59).

3 Regulation (EU) 2018/1805 of the European Parliament and of the Council of 14 No-
vember 2018 on the mutual recognition of freezing orders and confiscation orders (OJ L 303,
28.11.2018, 1).



577/JHA)4. In comparison with the implementation of Framework Deci-
sion 2006/783/JHA on the mutual recognition of confiscation orders
that turned out to be exceedingly slow (see below 2.1), this might be a
bit of a surprise. However, it has to be kept in mind that the Framework
Decision also covered the freezing of evidence5.

1.2. Scope of application

1.2.1. Framework Decision 2003/577/JHA

The Framework Decision applies to every freezing order that has
been issued by a judicial authority in the framework of criminal pro-
ceedings for the purpose of subsequent confiscation (Art. 1 Sent. 1 and
Art. 3 (1) (b)  Framework Decision 2003/577/JHA). As the Framework
Decision does not define the term “confiscation”, its scope is not strictly
limited to the freezing of proceeds or property liable to ordinary convic-
tion-based confiscation, but may also be interpreted to cover freezing or-
ders related to other types of (criminal) confiscation.

Among the Member States, however, there seems to be some confu-
sion as to the exact scope of application: while in France6 and Romania7,
it is at least doubtful whether the legislation extends to freezing orders
concerning property that is not directly linked to the offense in question,
Italy8 has expressly limited the scope to freezing orders made for the pur-
pose of criminal (conviction-based) confiscation.

The Framework Decision applies to all categories of criminal of-
fenses, though – except for the offenses listed in Art. 3 (2)  Framework
Decision 2003/577/JHA – the execution of a request may be subject to
the requirement of dual criminality (Art. 7 (1) (d)  Framework Decision
2003/577/JHA, also see below).

1.2.2. Regulation (EU) 2018/1805

The Regulation will cover freezing orders “issued within the frame-
work of proceedings in criminal matters” (Art. 1 (1) Regulation (EU)

4 As for the other Member States, see https://www.ejn-crimjust.europa.eu/ejn/EJN_Li-
brary_StatusOfImpByCat.aspx?CategoryId=24 (last reviewed on 7 May 2019). The implemen-
tation seems to be pending in Luxembourg.

5 The corresponding part has been replaced by Directive 2014/41/EU of the European
Parliament and of the Council of 3 April 2014 regarding the European Investigation Order
in criminal matters (OJ L 130, 1.5.2014, 1).

6 National Report France, 3.1.1.
7 National Report Romania, C.I.
8 National Report Italy, 3.1.
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2018/1805 – as opposed to “proceedings in civil or administrative mat-
ters”, Art. 1 (4) Regulation (EU) 2018/1805). Even though the exact
meaning remains far from clear (for more details see below 2.1), the Reg-
ulation will apply to freezing orders that have been issued with a view to
non-conviction based confiscation (or as described by the Regulation:
“confiscation without a final conviction”, see recital 13 and Article 2 (2)
Regulation (EU) 2018/1805).

1.3. Procedure

1.3.1. Competent authority

According to Art. 4 (1) Framework Decision 2003/577/JHA, the re-
quest (comprising the standard certificate and the original freezing or-
der) shall be sent directly to the “competent judicial authority for execu-
tion” (principle of direct contact), i.e. transmission via a central author-
ity is not required9.

In Belgium10, France11 and Italy12, the power to rule on the execution
in general lies with the criminal court, though the request has to be sent
through the prosecution service13. In Germany14 and the Netherlands15,
the public prosecutor is competent to both receive and to grant the re-
quest while in Romania16, depending on the judicial phase (investigation
or trial), the prosecution service and/or the court will decide on the exe-
cution.

The competence of the judicial authority ratione loci is usually es-
tablished by the location of the assets in question or the majority thereof.
Some Member States have also adopted rules on “conflicts of jurisdic-
tion”: for example, if, in Romania17, the request falls within the jurisdic-
tion of several authorities, the prosecution service and/or the court in

9 If the judicial authority addressed has no jurisdiction, it has to transmit the request ex
officio to the competent one (Art. 4 (4) Framework Decision 2003/577/JHA). The issuing
state has to make the necessary inquiries, e.g. via the EJN contact point (Art. 4 (3) Frame-
work Decision 2003/577/JHA).

10 National Report Belgium, 3.1.2.
11 National Report France, 3.1.2.
12 National Report Italy, 3.1.1.
13 As for the other Member States, see Council Document 14349/16.
14 National Report Germany, 3.1.2. The freezing must, however, be authorized by the

Court.
15 National Report The Netherlands, 3.1.2.
6 National Report Romania, C.I: during the investigative phase, prosecution service

alongside the court and during trial, only the court.
17 National Report Romania, C.I.
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Bucharest will be competent (see above), while in Italy18, the competence
of the judicial authority that first received the request will prevail.

As can be seen from the information submitted by the Member
States to the European Commission as to their “competent judicial au-
thorities”, the principle of direct contact as enshrined in Art. 4 (1)
Framework Decision 2003/577/JHA is widely recognized. Romania,
however, makes an exception because, contrary to its domestic legisla-
tion, it has notified that requests for freezing shall be transmitted to the
Ministry of Justice19.

1.3.2. Time limits

The Framework Decision does not lay down specific time limits,
though the executing State shall decide on (granting) the request “as
soon as possible and, whenever practicable, within 24 hours” (Art. 5 (3)
Framework Decision 2003/577/JHA) while the execution is to be carried
out “immediately … in the same way as for a freezing order made by an
authority of the executing State” (Art. 5 (1) Framework Decision
2003/577/JHA).

Except for Belgium (decision at the latest within 5 days)20 and Ro-
mania (decision within 24 hours)21, the Member States have not set any
time frames, either. Nevertheless, they all stipulate that requests for
freezing shall be executed swiftly (e.g. France: “immediately”; the Nether-
lands: “promptly”). In either case, the implementing legislation does not
provide for sanctions for the failure to execute the freezing order within
due time.

1.3.3. Language regime

According to Art. 9 (2) Framework Decision 2003/577/JHA, the
certificate (unlike the freezing order) shall be translated into the official
language or one of the official languages of the executing State. Other-
wise, the executing authority may refuse the request (Art. 8 (1) lit. a
Framework Decision 2003/577/JHA, see below). Member States may,
however, declare that they will also accept certificates translated into
other languages (Art. 9 (3) Framework Decision 2003/577/JHA)22.

18 National Report Italy, 3.1.1.
19 Cf. Council Document 14349/16.
20 National Report Belgium, 3.1.5.
21 National Report Romania, C.I.
22 For an overview see Council Document 14349/16.
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Except for Belgium (French, Dutch, English and German) and the
Netherlands (Dutch and English), the Member States have been reluctant
to recognise other language regimes: France, Italy and Romania have no-
tified that the certificate must be translated into the official languages
while Germany will accept other language versions on the basis of reci-
procity only23.

1.3.4. Regulation (EU) 2018/1805

The Regulation maintains the procedure provided for by the Frame-
work Decision, albeit with a few changes: First, Member States do no
longer have to transmit the original freezing order but only the certificate
to the “executing authority” (Art. 4 (1) Regulation (EU) 2018/1805)24

and second, it provides for specific time limits: Member States shall de-
cide on the request within 48 hours while the measures necessary to ex-
ecute the order must be taken no later than 48 hours afterwards (Art. 9
(3) Regulation (EU) 2018/1805). However, a failure to comply with these
time frames will not be sanctioned25.

1.4. Grounds for non-recognition and non-execution

1.4.1. Framework Decision Regulation 2003/577/JHA

The Member States may deny the execution of a request only for
one of the grounds listed exhaustively in Art. 7 Framework Decision
2003/577/JHA (“The competent judicial authorities of the executing
State may refuse to recognise or execute the freezing order only if”, Art.
7 (1) Framework Decision 2003/577/JHA). Even though all of them are
optional (“may refuse”), the Member States partly transposed them as
mandatory grounds. As will be seen, this is especially the case with Bel-
gium, France, Germany and Romania:

– The certificate is incomplete or incorrect (Art. 7 para. 1 lit. a
Framework Decision 2003/577/JHA): This ground for refusal has been
implemented as optional by all Member States. As a matter of fact, it

23 Council Document 14349/16.
24 Member States may, however, declare that the issuing authority shall transmit the

original freezing order together with the freezing certificate, Art. 4 (2) Regulation (EU)
2018/1805.

25 See also Art. 9 (6) Regulation (EU) 2018/1805: “The expiry of the time limits set out
in paragraph 3 shall not relieve the executing authority of its obligation to take a decision on
the recognition and execution of the freezing order, and to execute that order, without
delay”.
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might also be considered a ground for postponement because in all Mem-
ber States, the competent authority may impose a deadline for comple-
tion, correction or submission (see Art. 7 (2) Framework Decision
2003/577/JHA).

– There is immunity under the law of the executing State which
makes it impossible to execute the freezing order (Art. 7 para. 1 lit. b
Framework Decision 2003/577/JHA)26: In Belgium, France, Germany
and Romania, the refusal is mandatory while in Italy and the Netherlands,
it is optional.

– Ne bis in idem principle (Art. 7 para. 1 lit. c Framework Decision
2003/577/JHA)27: Belgium, France, Germany and Romania implemented
this ground for refusal as mandatory, Italy and the Netherlands as op-
tional.

– Lack of dual criminality (Art. 7 (1) (d) Framework Decision
2003/577/JHA): the executing State may refuse a request if the require-
ment of dual criminality is not met (also see above 1.3.1). Except for Italy
and the Netherlands, this ground for refusal has been implemented as
mandatory by the Member States. For the offenses listed in Art. 3 (2)
Framework Decision 2003/577/JHA, however, the dual criminality
check has been abolished. Art. 3 (2) Framework Decision 2003/577/JHA
seems to have been transposed in compliance with the Framework Deci-
sion. Belgium yet considers abortion and euthanasia not to be covered by
“murder or grievous bodily harm”, i.e. still verifies the dual criminality in
these cases28.

Some Member States even included additional grounds for refusal:
Belgium29 and Germany 30 will not recognize freezing orders that violate
the fundamental rights and legal principles enshrined in Art. 6 of the
TEU, i.e. the European ordre public, while in France31, the freezing order
must be in line with its public order or the fundamental interests of the

540 VERA WEYER

26 This ground of refusal presumably dates from the time when the Framework Deci-
sion also covered the freezing of evidence because at least in the context of confiscation of
proceeds, such a scenario is difficult to imagine.

7 Contrary to the Framework Decision on the European Arrest Warrant, the EU legis-
lator refrained from specifying the conditions under which the principle applies, thus the
characterization is up to the Member States. In Belgium, Germany and France, the relevant
provisions have been drafted in the style of Art. 54 CISA/Art. 50 CFR.

28 Report from the Commission based on Article 14 of the Council Framework Deci-
sion 2003/577/JHA of 22 July 2003 on the execution in the European Union of orders freez-
ing property or evidence, COM(2008) 885 final, 3; National Report Belgium, 3.1.3.

29 National Report Belgium, 3.1.3.
30 National Report Germany, 3.1.3.
31 National Report France, 3.1.3.



nation, i.e. the national ordre public. The French authorities will also
refuse to execute freezing orders that were taken for discriminatory rea-
sons or that might have a discriminatory effect on the party concerned32.

1.4.2. Regulation (EU) 2018/1805

The Regulation will introduce two additional grounds of refusal:
Apart from the grounds mentioned above, Member States may deny a re-
quest due to the territoriality principle (Art. 8 (1) (d) Regulation (EU)
2018/1805) or “where in exceptional situations, there are substantial
grounds to believe, on the basis of specific and objective evidence, that
the execution of the freezing order would, in the particular circum-
stances of the case, entail a manifest breach of a relevant fundamental
right as set out in the Charter, in particular the right to an effective rem-
edy, the right to a fair trial or the right of defence” (Art. 8 (1) (f) Regula-
tion (EU) 2018/1805). The latter provision corresponds to the European
ordre public clause (see below 2.4.2) that has been established by some
Member States’ in their domestic legislation (see above 1.4.1.).

1.5. Grounds for postponement

Art. 8 provides for a list of (optional) grounds for postponement
that are mainly based on a conflict of interests:

– Ongoing criminal investigation (Art. 8 (1) (a) Framework Decision
2003/577/JHA) and property subject to a freezing order in criminal pro-
ceedings (Art. 8 (1) (b) Framework Decision 2003/577/JHA): These two
grounds have been transposed almost verbatim by all Member States.

– Property subject to a freezing order in non-criminal proceedings
(Art. 8 (1) (c) Framework Decision 2003/577/JHA): This ground can be
found in the legislations of France, the Netherlands and Romania.

Except for France33 which will also defer proceedings if the property
concerned is a document or medium protected for national defence pur-
poses, the Member States did not lay down additional grounds for post-
ponement.

1.6. Legal remedies

The executing State must ensure that all interested parties, i.e. all
parties affected by the freezing order, have effective legal remedies
against the decision on the recognition and execution of a freezing order

32 National Report France, 3.1.3.
33 National Report France, 3.1.4.
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(Art. 11 (1) Framework Decision 2003/577/JHA). The substantive rea-
sons, however, e.g. whether the freezing order is based on reasonable
suspicion, can only be reviewed by a court in the issuing State (Art. 11
(2) Framework Decision 2003/577/JHA).

In general, the legal remedies provided for by the Member States
correspond to the remedies against a domestic freezing order.

2. Confiscation Orders (Framework Decision 2006/783/JHA/Regulation
(EU) 2018/1805)

2.1. Implementation

In contrast to Framework Decision 2003/577/JHA, Framework De-
cision 2006/783/JHA has been implemented considerably slowly: Almost
all Member States exceeded the transposition deadline (November 2008,
Art. 22 (1) Framework Decision 2006/783/JHA), Italy for even seven
years34.

2.2. Scope of Application

2.2.1. Framework Decision  2006/783/JHA

According to Art. 2 (c) Framework Decision 2006/783/JHA, the
term “confiscation order” denotes “a final penalty or measure imposed
by a court following proceedings in relation to a criminal offence”. This
broad definition notwithstanding, its context suggests that the scope of
the Framework Decision is limited to conviction-based confiscation or-
ders in the framework of criminal proceedings: First, references to spe-
cial types of confiscation are limited to the concept of extended confis-
cation (Art. 2 (d) Framework Decision 2006/783/JHA) and second, the
confiscation order must have been imposed by a court competent in
criminal matters (Art. 1 (1) Framework Decision 2006/783/JHA),
thereby excluding “civil” non-conviction based confiscation.

None of transposition laws seems to specify the scope of application
nor is there any case law on this matter.

2.2.2. Regulation (EU) 2018/1805

The Regulation will apply to all kinds of confiscation orders, pro-
vided they have been issued “within the framework of proceedings in

34 As for the other Member States see https://www.ejn-crimjust.europa.eu/ejn/lib docu-
mentproperties. aspx?Id=211 (last reviewed on 7 May 2019).
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criminal matters” (as opposed to “framework of proceedings in civil or
administrative matters”, Art. (1) (4) Regulation (EU) 2018/1805). In par-
ticular, it will also include “criminal” non-conviction based confiscation
orders (referred to as “confiscation without a final conviction”, see
recital 13 and Art. 2 (2) Regulation (EU) 2018/1805). The exact scope,
however, remains obscure even though it can be derived from the leg-
islative procedure that Italy’s misure di prevenzione will be covered35.

2.3. Procedure

The procedural framework adopted by Framework Decision 2006/
783/JHA is very similar to the rules on mutual recognition of freezing or-
ders (principle of direct contact (Art. 4 (1) Framework Decision
2006/783/JHA), language regime of the executing State (Art. 19 (1)
Framework Decision 2006/783/JHA), no time limits), even though Mem-
ber States may also notify a central authority as “competent authority”
(see Art. 3 (2) Framework Decision 2006/783/JHA).

2.4. Grounds for non-recognition and non-execution

2.4.1. Framework Decision  2006/783/JHA

Similar to the mutual recognition of freezing orders, the enforce-
ment of confiscation orders may only be refused for the grounds exhaus-
tively listed in Art. 8 (1) Framework Decision 2006/783/JHA of the
Framework Decision (“The competent authorities in the executing State
shall without further formality recognise a confiscation order … unless
the competent authorities decide to invoke one of the grounds for non-
recognition or non-execution provided for in Article 8, Art. 7 (1)”).
Though designed as optional (“may refuse”, Art. 8 (1) Framework Deci-
sion 2006/783/JHA), these grounds have often been transposed as
mandatory by the Member States. As a matter of fact, Italy happens to be
the only Member State that implemented all refusal grounds as optional.

– The certificate is incomplete or incorrect (Art. 8 (1) Framework
Decision 2006/783/JHA): This ground for refusal has been implemented
by Germany, Italy and Romania as optional, by France as mandatory.

– Principle of ne bis in idem (Art. 8 (2) (a) Framework Decision
2006/783/JHA): Refusal is mandatory in Belgium, France, Germany and
the Netherlands while in Italy and Romania, it is optional.

– Lack of dual criminality (Art. 8 (2) (b) Framework Decision 2006/
783/JHA): The request must be refused in Belgium, Germany, the

35 Cf. Council document 5482/18. For more details see V. Weyer, Chapter V, 91 ff.
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Netherlands and Romania. However, the offenses listed in Art. 6 (3)
Framework Decision 2006/783/JHA are not subject to a double crimi-
nality check.

– Immunity or privilege (Art. 8 (2) (c) Framework Decision 2006/
783/JHA): This ground is mandatory in Belgium, Germany, France and
the Netherlands, while optional in Italy and Romania.

– The rights of any interested party (Art. 8 (d) Framework Decision
2006/783/JHA): This ground has been implemented as optional in Bel-
gium, in Germany and France (limited to third parties) as mandatory36.

– Trials in absentia (Art. 8 (2) (e) Framework Decision 2006/
783/JHA): Except for Italy and Romania, the refusal is mandatory in the
Member States.

– Territoriality principle (Art. 8 (2) (f ) Framework Decision 2006/
783/JHA): this ground of refusal has been transposed partially as op-
tional and partially as mandatory by Germany37 and the Netherlands38

while Belgium, France, Italy and Romania provided for an optional
ground for refusal.

– Extended confiscation not provided for by the law of the execut-
ing State (Art. 8 (2) (g) Framework Decision 2006/783/JHA): in Ger-
many and France, the recognition must be denied whereas in Belgium,
Italy, the Netherlands and Romania, refusal is optional.

– The execution is time-barred (Art. 8 (2) (h) Framework Decision
2006/783/JHA): Refusal is mandatory in the Netherlands, partially op-
tional and partially mandatory in France39 and optional in Belgium.

Belgium, Germany and France also apply the grounds for refusal
mentioned in the context of the mutual recognition of freezing orders
(see above 1.5.1).

2.4.2. Regulation (EU) 2018/1805

The Regulation adopts most of the grounds for refusal laid down in
Art. 8 of the Framework Decision, although the Member States will no
longer be able to deny the enforcement of a confiscation order simply
due to its type40. Art. 19 (1) (h) Regulation (EU) 2018/1805, however,
provides for a European ordre public clause: Accordingly, Member States

36 National Report France, 3.3.3.
37 National Report Germany, 3.3.3.
38 National Report The Netherlands, 3.3.3.
39 National Report France, 3.3.3.
40 This aspect has been of special concern to the EU legislator, see Proposal for a Reg-

ulation of the European Parliament and of the Council on the mutual recognition of freezing
and confiscation orders (COM(2016) 819 final), 13.
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“may decide not to recognise and to execute a confiscation order …
where in exceptional situations, there are substantial grounds to believe,
on the basis of specific and objective evidence, that the execution of the
confiscation order would, in the particular circumstances of the case, en-
tail a manifest breach of a relevant fundamental right as set out in the
Charter, in particular the right to an effective remedy, the right to a fair
trial or the right of defence”41.

2.5. Legal remedies

Except for the, Art. 9 Framework Decision 2006/783/JHA corre-
sponds to Art. 11 of Framework Decision 2003/577/JHA. Likewise, the
legal remedies provided for by the Member States are similar to the
remedies against domestic confiscation orders (see above 1.6).

3. Conclusion

As seen above, the Member States’ legislations considerably differ
from the Framework Decisions with regard to the scope and the grounds
for refusal. However, as almost no national report provided for relevant
case-law and/or practical experience on the national regimes, the lack of
application often criticized might not be due to the limited scope or the
extensive grounds for refusal, but may also result from other factors and
impediments to an effective implementation in court practice such as fac-
tual difficulties in identifying and recovering proceeds of crime. This is
also why the Regulation seems unlikely to improve the situation because
it focuses on legal, but not on practical issues.

41 Article 19 (1) (h) of the Regulation has been drafted in the style of the recent CJEU
case law in Arranyosi & Căldăraru, eucrim 2018, 202. For more details see V. Weyer, Chap-
ter V, 91 ff.
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recognition. – 2. Freezing of third-parties’ assets. – Conclusion.

Introduction

The EU legislative framework about the management of frozen
property is composed of the Directive 2014/42/EU and the Regulation
(EU) 2018/1805. The main goal of the management of seized assets is to
protect the property and reduce its deterioration1. Taking action as soon
as the items are seized is important: “it would be impossible to achieve
the (…) objectives of confiscation if the value of the property that is
seized and to be confiscated depreciated”2. Furthermore, the practice in
some MS (Belgium, the Netherlands) shows that it is less easy to confis-
cate assets if they have not been previously seized. Italy is the MS with
the longest experience in the field of management of assets and in par-
ticular when the seizure concerns real estate or businesses.

1. Freezing

1.1. Institutional aspects of the management of frozen assets

1.1.1. Multiple actors

The decisions relating to the management of frozen property are
usually made by the same (judicial) authorities as the ones who ordered

* This paper was written with the collaboration of Prof. Christine Guillain and Prof.
Yves Cartuyvels.

1 B. VETTORI, T. KOLAROV, A. RUSEV, Disposal of confiscated assets in the EU Member
States. Law and Practices, Sofia, Center for the Study of Democracy, 7 and 19.

2 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 19.



the freezing (cf. supra). The public prosecutor (and, in some MS, the in-
vestigative judge) remains a central decision-maker. In France, the judge
of freedoms and detention, and in Romania, the judge of rights and free-
doms also play a role in decisions relating to the management of frozen
property.

Nevertheless, the implementation of this decisions relating to the
management of frozen property involves the intervention of many differ-
ent actors depending on the MS. Thus, the implementation of the deci-
sion, which depends on the type of the asset, is undertaken by the Min-
istry of Finance and Tax Authorities (the Netherlands, Belgium, Roma-
nia), by the Ministry of Foreign Affairs (Romania), by the Public
Prosecution Service (the Netherlands, France, Germany), by the bailiff
(the Netherlands, Germany, Romania), by the registry (Italy, Belgium,
Germany), by the police (Belgium, France, Germany), by a notary (Bel-
gium, Germany, the Netherlands), by private administrators and compa-
nies (Germany, Italy, France, Belgium, Romania)…

1.1.2. Asset Management Office

To overcome the disadvantages associated with this multitude of ac-
tors, Directive 2014/42/EU invites the MS to provide centralized offices
to ensure the adequate management of frozen property (art. 10). The
recital 47 of the Regulation (EU) 2018/1805 also mentions the concept of
“national centralized office”. The studied MS (except Germany) have
implemented an Asset Management Office (AMO). In Belgium, there is
the COSC (Central Office for Seizure and Confiscation), in France, there
is the AGRASC (Agency for Management and Recovery of Assets Seized
and Forfeited), in Italy, there is the ANBSC (National Agency for Ad-
ministration and Destination of Assets Seized and Confiscated), in the
Netherlands, there is the LBA (Landelijke Beslag Autoriteit) and in Ro-
mania, there is the NAMSA (National Agency for the Management of
Seized Assets).

In accordance with these institutional aspects, the studied MS can
be divided in three categories3: a centralized approach with specialized
institutions (France, Italy), a centralized approach with non-specialized
institutions (Belgium, the Netherlands, Romania) and a decentralized ap-
proach (Germany). Theoretically, the first approach minimizes the com-
munication problems, allows a high level of specialization and can pro-
duce more accurate statistics.

3 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 23 to 31.
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1.1.3. Private asset manager

The MS have understood that even with an efficient AMO, it often
makes more commercial sense to outsource certain functions. Thus, a
court-appointed asset manager can deal efficiently with complex assets
(Belgium, France, Germany, Italy). The AMO can judiciously conclude
different types of partnership agreements with private or public actors
(e.g. in the context of seizures of jewelry, antiques, real estate, com-
pany…)4. The management of businesses (Italy, France) remains one of
the most complex managements5, often ending (in 90% of cases in Italy)
in bankruptcy6. In those cases, it is particularly interesting to name an in-
dependent (from the private sector) and insured asset manager7. In Italy,
the judicial administrator of the seized company must be chosen from a
special register. This judicial administrator (often accounting experts) is
automatically able to carry out all the acts of ordinary administration. In
order to carry out the extraordinary administration, the judicial adminis-
trator will need a specific authorization of the judicial authority.

1.2. Disposal methods

1.2.1. Conservation

If the frozen assets do not involve disproportionate storage costs or
if there is no risk of deterioration, the MS allow that these frozen assets
be stored (in tribunal registries, with AMO…). For these reasons, some
legislators (Belgium) have clearly indicated that this conservation in kind
should not be the preferred solution for frozen assets.

The frozen asset will be kept in the custody of responsible public
entities, by the owner or possessor or by a third party (e.g., a bank). This
distinction allows us to understand the difference in vocabulary some-
times made between the terms “freezing” and “seizure”. There is a
“freezing” when the asset is in the hands of the owner or possessor or in
the hands of a third party (Belgium, the Netherlands, Germany, Italy).

4 G8 CRIMINAL LEGAL AFFAIRS SUBGROUP, Best Practices for the Administration of Seized
Assets, 2005, 5.

5 AGRASC (France) and ANBSC (Italy) are the two AMO with the best experience in
the management of complex assets, like companies.

6 BASEL INSTITUTE on GOVERNANCE, The Need for New EU Legislation Allowing the
Assets Confiscated from Criminal Organisations to be Used for Civil Society and in Particular
for Social Purposes, Brussels, European Parliament, 2012, 51 and 89. This high failure rate can
be explained by a phenomenon called “crisis of legalization”. Indeed, the management of the
company by the judicial administrator will cause significant costs (regularization of employ-
ees, payment of taxes, adaptation of workplaces to health standards…).

7 G8 CRIMINAL LEGAL AFFAIRS SUBGROUP, op. cit., 6.
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They must then respect the use restrictions related to the assets: the
transfer, the destruction, the conversion, the disposition or the move-
ment of the asset are temporarily prohibited or limited. One talks of
“seizure” when the asset is stored in the custody of law enforcement.

Theoretically, freezing seems to be the best choice to keeps cost
(storage cost) at a minimum. This is why, for example, in France, the gen-
eral principle is that the owner of the frozen asset is responsible for the
management of the asset, and it is only under special circumstances that
the asset will be put under the management of AGRASC. In the same
way, in Belgium, regarding the management of dematerialized securities,
the current good practice is to not necessarily transfer these securities to
an account opened with the COSC but to continue to have them be man-
aged by the financial institution from which these securities are frozen.
The person continues to be informed by their financial institution and to
be liable for management fees, which reduces the legal costs.

Nevertheless, it would be a mistake to assume that freezing does not
entail expenses. Indeed, putting into place an efficient control of the re-
spect of use restriction involves costs as well. In order to ensure the ob-
servance of these use restrictions, some MS under study (Belgium, the
Netherlands, Germany) provide for freezing with a bond: the assets may
be handed back to the person against a payment. Ensuring that the
frozen asset does not lose in value (in view of a possible confiscation)
also features costs and is not easy to put into practice. For instance, it is
necessary to ensure that the owner maintains the real estate in a state of
repair, and continues to pay mortgage…

In the management of seized assets, some MS are more reluctant
than others. Thus, in Belgium, the management must be done “with due
diligence” and “in accordance with the principles of prudent and passive
management”. Likewise, in Romania, the NAMSA preserves the movable
assets and ensures that the sums seized are available when a final deci-
sion is made. In Germany, the management aims at maintaining the as-
set’s value rather than earning profits. Other MS accept more active man-
agements to ensure the enhancement of the assets and to make profits
(France, Italy)8. For instance, in Italy, Equitalia giustizia Spa (a public
company) the sums are managed dynamically by low-risk financial in-
struments.

1.2.2. Sale or transfer

For technical or economic reasons, the MS authorize a pre-confisca-
tion sale. The MS use different arguments to justify a pre-confiscation

8 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 78.
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sale (“interim sale”). Regarding economic reasons, we find in relevant
legislations formulations referring to “perishable assets” (Belgium, Ro-
mania), “rapidly depreciating property” (Belgium, France, Germany, Ro-
mania) and “asset with a disproportionate storage or maintenance costs”
(Belgium, France, Germany, Romania, the Netherlands). However, no
MS provides for interim sale “to defray the cost of maintaining the value
of other assets, such as paying a mortgage”9. Regarding technical reasons,
we find in legislations formulations sending one back to “assets too diffi-
cult to administer” (the Netherlands, Germany), “assets without a
known owner” (Belgium, France, Romania), “assets frozen over a period
of time” (two years in the Netherlands, one year for motor vehicles in
Romania, three months for motor vehicles, boats and airplanes in Bel-
gium), “assets that have not been claimed in time” (France) and “assets
in the case of which the public prosecutor did not make a decision
within the appointed time to authorize a sale”. (the Netherlands). The
following assets are often presented as particularly susceptible to a in-
terim sale: vessels, aircraft, cars, animals10.

This pre-confiscation sale is not authorized for all assets. There are
conditions to authorize this measure: the asset must be “replaceable”
(Belgium, the Netherlands), the asset must have an “easily determinable
value” (Belgium, the Netherlands), or no longer be “necessary to ascer-
tain the truth” (Belgium, France). Some MS allow a pre-confiscation sale
for real estate (Belgium, France, Italy), while others do not allow it (Ro-
mania). In practice, it would seem that the pre-confiscation sale does not
frequently involve real estate. Italy also provides for the sale of compa-
nies.

It is preferable that the pre-confiscation sale be made with the
owner’s consent. Indeed, the requirement of the owner’s consent allows
to “strike a balance between the cost-efficiency of asset management and
the legitimate interest of the owner in the preservation and return of the
asset when a confiscation order is not granted”11. Some MS do not ex-
plicitly provide for this consent requirement (Belgium, France12) while
others provide not only for such consent (Romania) but also formally

9 UNODC, Effective management and disposal of seized and confiscated assets, Vienna,
Unodc, 2017, 20.

10 G8 CRIMINAL LEGAL AFFAIRS SUBGROUP, op. cit., 3.
11 OPEN-ENDED INTERGOVERNMENTAL WORKING GROUP ON ASSET RECOVERY, Draft non-

binding guidelines on the management of frozen, seized and confiscated assets, Vienna, United
Nations, 2018, 4.

12 The AGRASC does not have to obtain the consent of the owner of the seized
property. Only economic interests are taken into account.
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provide that the asset’s owner could be the person formulating the re-
quest (Romania). The person concerned ought to be heard (Germany)
and informed (Belgium, Germany) about the sale. Furthermore, MS may
provide for remedies so that concerned parties may oppose the sale (Bel-
gium, Germany, Romania). To avert the sale, some MS accept that an in-
terested party provides security against the return of the asset (Belgium,
the Netherlands, Germany).

In any event, there are situations where such consent is not desirable
and is not required for the economic or technical reasons explained
above. For instance, in Romania, the asset can be capitalized without the
owner’s consent when, within one year from the distraint ordering date,
the value of the seized goods has decreased significantly, i.e. by at least
40% compared to the time of enforcing the asset freezing. The MS that
allow a pre-confiscation sale without the owner’s consent require often a
court decision or a decision of another authority such the AMO or the
prosecuting authority (Belgium, the Netherlands).

The studied MS give priority to a sale by public auction (sometimes
online) (Belgium, Germany, Romania) but, circumstances permitting,
they accept a sale through private treaty (Belgium, Romania). For in-
stance, it is necessary to be attentive to the “risk of selling such property
to individuals or entities associated with a criminal enterprise”13. The
proceeds of the sales are sometimes negatively impacted by the reputa-
tion of the previous owner (e.g.: real estate of the Mafia), by the rights of
bona fides third party (immovable properties with mortgage, properties
under shared ownership). The MS should provide for assumptions in
which “the identity of buyers should be protected to avoid retaliation by
the former possessor”14. The costs of the sale are borne by the buyer
(Belgium) or by the defendant (the Netherlands).

The proceeds of the pre-confiscation sale are deposited into a bank
account usually controlled by the AMO with the aim of executing the fu-
ture confiscation order (Belgium, France, Romania, the Netherlands). If
the proceeds of this sale (deposited into a bank account) accrue interest,
it’s important that the law determines who receives said interest if, in the
end, there is no confiscation order. In which case, some MS reimburse
the capital and the interest to the person (Belgium), other MS retain the
interest for the funding of the AMO or for a fund allocated to improving
justice and public security (France, Italy). For instance, in France, the
proceeds of asset’s sales of drug-related cases are deposited in a specific

13 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 42.
14 OPEN-ENDED INTERGOVERNMENTAL WORKING GROUP ON ASSET RECOVERY, op. cit., 6.
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fund and are allocated to the public services involved in the fight against
drug trafficking15.

1.2.3. Social re-use

The term “social re-use” has a symbolic impact: “this method allows
the transparent return to the public of assets misappropriated from soci-
ety”16. This allows “to enhance the trust of citizens in public institu-
tions”17. The re-use of seized assets have also an economic impact. The
re-use “of crime proceeds for social purposes [allows] to re-inject the
funds of criminal organizations into legal and transparent economic ac-
tivities”18. This also allows “to create jobs in regions that are under heavy
influence of criminal economy”19. The social re-use is therefore different
from a traditional transfer of the assets to the state budget20. These assets
are not mixed with other public resources and “proceeds of crime are
openly given back to society”21.

Not everyone share this enthusiasm for the re-use of assets. As such,
some critics are favorable to the fact that assets go into the state budget:
“there is no risk of competition or attempts of manipulation by civil so-
ciety organizations or other groups that could hope to become the bene-
ficiary of confiscated monies that the state wants to use for social pur-
poses”22.

The social re-use of assets is also criticized when it is actually a “in-
stitutional re-use”, this means that the beneficiary is not the civil society
but a state institution. The “interim” re-use by the police is sometimes
portrayed as “inappropriate because it signals to the public that the po-
lice can cavalierly target and take property and use it without the impri-
matur of the court”23. To avoid a conflict of interest, Belgium and France
do not authorize that the assets be used personally by law enforcement
representatives involved in the seizure24.

Some countries do not permit the interim use of asset “because of
the inherent risk of the asset deteriorating over time and depreciating in

15 BASEL INSTITUTE on GOVERNANCE, op. cit., 35.
16 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 9.
17 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 42.
18 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 46.
19 BASEL INSTITUTE on GOVERNANCE, op. cit., 50.
20 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 33.
21 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 34.
22 BASEL INSTITUTE on GOVERNANCE, op. cit., 49.
23 TH. S. GREENBERG, L.M. SAMUEL, W. GRANT, L. GRAY, Stolen Asset Recovery. A Good

Practices Guide for Non-Conviction Based Asset Forfeiture, Washington, The World Bank,
2009, 89.

24 G8 CRIMINAL LEGAL AFFAIRS SUBGROUP, op. cit., 2.
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value as a result of its use”25. If this interim re-use is permitted, it is nec-
essary to ensure that the asset will be returned in a fit state. To do this, it
is necessary to provide, as means of guarantees, a compensation or a
damage claim in the event of deterioration of the asset due to the use.

The fundamental right of the owner “could potentially be violated,
particularly if a court later orders the return of the asset”26. Despite these
comments, some studied MS authorize the re-use of seized assets. But
from one MS to another; there are differences in the types of assets in-
volved and in the types of possible beneficiaries.

In Belgium, the Federal Police can use the seized assets to fight or
prevent acts committed within the framework of a criminal organiza-
tion27. This institutional re-use must respect a principle of proportional-
ity (the asset concerns acts committed within the framework of a crimi-
nal organization), a principle of purpose (the asset must be useful to the
fight against criminal organization) and a principle of subsidiarity (the
police not already have similar assets in sufficient numbers).

Italy is the MS that most frequently resorts to this re-use with real
estate. Beneficiaries are various and one can as such talk both of ‘institu-
tional re-use’ and ‘social re-use’. Italy is the most transparent country (a
lot of information is available on the internet) with regards to beneficia-
ries of social re-use28. Italy is also the MS seeking to ensure that social re-
use be done to the benefit of ‘regional’ community, where the asset has
been seized. The idea being that this social re-use may allow for “com-
pensating local communities affected by serious and organized crime”29.
Before the confiscation, the re-use is mainly “institutional” (the benefi-
ciaries are the police or others bodies of the State for purposes of justice,
civil protection or environmental protection) and concerns assets seized
within the frame of some criminal cases (drug trafficking, road traffic
regulations, driving under the influence of drugs or alcohol, illegal immi-
gration…).

The Dutch and German laws do not provide for such re-use. In Ro-
mania, re-use concerns the immovable property and the beneficiaries are
public institutions, administrative authorities or non-governmental orga-
nizations. For procedural reasons, public beneficiaries (“institutional re-
use”) are favored over private ones (“social re-use”). It is not, however, a

25 UNODC, op. cit., 24.
26 UNODC, op. cit., 24.
27 There is a second possible beneficiary: a scientific institution can use the asset for di-

dactic or scientific reasons.
28 BASEL INSTITUTE on GOVERNANCE, op. cit., 39.
29 BASEL INSTITUTE on GOVERNANCE, op. cit., 50.
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case of interim re-use as it only concerns confiscated assets (cf. infra). In
France, the police services, the gendarmeries units or services of the cus-
toms administration may also be authorized (by the public prosecutor) to
use (free of charge) the movable assets, when these services or units carry
out judicial police missions. It is not, however, a case of interim re-use as
it only concerns confiscated assets (cf. infra).

In practice, it seems that the sale is a disposal method much more
used than the re-use of asset. The MS which resorts most often, and has
for a long time, to this re-use of assets, is Italy. The Italian situation may
be explained by the fact that serious and organized crimes of the Mafia
do not always have identifiable victims. And so, “If society as a whole is
perceived as a victim (…), it can be argued that the compensation can
take the form of re-use”30.

Some difficulties concerning interim sales can be found in the in-
terim re-use of asset: mortgages, property under joint ownership, third
party claims, the re-use benefits to a criminal organization… There are
also specific difficulties: the costs for restoration before the asset can be
used.

1.2.4. Rent

Even if national legislations do not explicitly provide for it, renting
out of seized assets is a practice occasionally encountered, especially if
selling is considered pas opportune. This possibility is limited in its ap-
plication. Renting out concerns mainly real estate (Belgium, Italy) and
corporate assets (Italy).

1.2.5. Destruction

The MS allow the destruction of hazardous assets and assets that
poses a threat to public safety (e.g. drugs, counterfeit goods)31. Some MS
(Belgium) also explicitly provide for a destruction for economic reasons:
the conservation of the property has a disproportionate cost compared to
the value of the property (e.g. obsolete electronic equipment).

If the administering of the evidence so requires, the taking of sam-
ples, or a photographic or video recording of the property should take
place before it is destroyed.

1.2.6. Restitution to the victim

Even if the procedures are different in the studied MS, victims can
usually all obtain restitution of seized property. This right to the restitu-

30 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 38.
31 UNODC, op. cit., 25.
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tion is the consequence of the property right he/she owns on the asset.
This restitution can be postponed for the needs of an investigation or af-
ter the confiscation order (cf. infra).

1.3. Costs related to management of frozen property

In France, “the owner or property holder managing the seized prop-
erty, or AGRASC when the seized property is put under its management,
are responsible for the costs of managing such seized property”32. In Bel-
gium, costs related to the management of seized property are legal costs
that are taxed by the AMO. In the Netherlands, Romania and Germany,
the system is similar: the state (public prosecutor’s office) bears the costs
of managing but in the execution phase, this cost will be borne by the
convict.

The management of frozen property can be a costly business. Some
MS (France, Italy) have put into place a national fund (replenished
among others by the profits from sums seized or acquired by the man-
agement of assets seized) to allow the AMO to pay its operation costs. In
addition, AGRASC is financed from the profits of sums seized. With
such a mechanism, AGRASC was promptly able to self-finance itself.

1.4. Protection of bona fide third party

MS provide that frozen assets can be given back to a third party
(Belgium, France, Germany, the Netherlands, Italy). For the protection
of bona fide third parties to be infringed, these persons must be able to
challenge the decisions relating to the management of frozen property.
The concept of “affected persons” provided for by the Regulation (EU)
2018/1805 (art. 2 and 33) is interesting because it allows to include third
parties in the persons who can challenge the decisions relating to the
management of frozen property.

In practice, “it is not always possible or easy to distinguish legiti-
mate third parties from persons associated with the suspect or acting at
the suspect’s behest. (…) The following factors need to be assessed: Did
the third party take action to prevent the offence? Is the third party im-
plicated in any other related offence? Does this third party have a legiti-
mate interest in the property and have an arm’s length relationship with
the suspect? Did the third party act diligently according to the law in the
creation of the interest in the asset?”33.

32 BASEL INSTITUTE on GOVERNANCE, op. cit., 35.
33 UNODC, op. cit., 27.
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1.5. Possibility to claim damages suffered by a wrongful management of
frozen assets

The State’s civil responsibility may be engaged if the asset is wrong-
fully managed. However, the studied MS have not provided for a specific
procedure, the person concerned can initiate a civil liability procedure
against the State. In Germany, the freezing of assets creates a contractual
relationship between the State and the person affected. France has been
particularly severe in this regard, as no compensation can be claimed by
the owner in case the asset is sold prior at a price he/she regards as un-
dervalued. Since the sale is made publicly and competitively on the mar-
ket, there is an irrefutable presumption of sale at the correct price.

Case law does not seem to be abundant in any studied MS and
chances of success seem thin, since the obligation of management is con-
sidered more like an obligation of means than like an obligation of result.
For instance, in Germany, the state is liable only for intentional and neg-
ligent violation of professional duties of civil servants who have caused
individual harm or damages.

1.6. Statistics and databases

At the interim management stage, the databases must allow for
“keeping track of the costs incurred in the management (…) of seized as-
sets to ensure that such cost do not exceed the value that may ultimately
be recovered from realization of the asset”34. Such databases must allow
to produce accurate statistics and thus enhance accountability of the
system.

Except for Italy, the MS find it difficult to provide statistics on de-
cisions relating to the management of frozen property. These difficulties
are related, in the different MS, to the multiplicity of actors charged with
enforcement of these decisions (cf. supra). Indeed, the databases of some
AMO have improved in recent years (Belgium, France, the Netherlands).
The following is a set of criteria that could be used as a guide for the
construction and improvement of these databases35: all agencies involved
in the process should provide information on their activities; information
should be collected by a centralized agency, in a centralized and cus-
tomized database; said database should be structured so as to cover all
the phases of the process (investigation, seizure, custody, administration

34 UNODC, op. cit., 59.
35 UNODC, op. cit., 47 and 60; TH. S. GREENBERG, L.M. SAMUEL, W. GRANT, L. GRAY, op.

cit., 87.

557MANAGEMENT OF FROZEN ASSETS



and disposal); the nature, the description, the physical location, the con-
dition, the value and the identity of the owner of the asset should be
recorded (and updated).

1.7. Management of frozen property in the context of mutual recognition

1.7.1. Institutional aspects of the management of frozen assets

No European text specifies what authorities are responsible for the
decisions relating to the management of frozen property. It is simply pro-
vided that decisions relating to the management of frozen property “shall
be governed by the law of the executing State” (Regulation (EU)
2018/1805, art. 28, par. 1).

The MS are encouraged to “ensure the adequate management of
property frozen (…) for example by establishing centralized offices” (Di-
rective 2014/42/EU, art. 10, par. 1 and recital 32; Regulation (EU)
2018/1805, recital 47). We have noticed that all the studied MS have a
AMO (except Germany).

1.7.2. Disposal methods

1.7.2.1. Conservation
Frozen property shall remain in the executing State until a confisca-

tion certificate has been transmitted and the confiscation order has been
executed (Regulation (EU) 2018/1805, art 28, par. 3).

Recital 35 of the Directive 2014/42/EU specify that the MS must
“take appropriate action to prevent criminal or illegal infiltration”. This
demand is missing from the directive as such.

1.7.2.2. Sale or transfer
National legislations must provide for “the possibility to sell or

transfer property where necessary” (Directive 2014/42/EU, art. 10, par.
2). The objective is to avoid or minimize the economic depreciation of
frozen assets (Directive 2014/42/EU, recital 32; Regulation (EU) 2018/
1805, art. 28, par. 2).

Money obtained after selling such property shall remain in the exe-
cuting State until a confiscation certificate has been transmitted and the
confiscation order has been executed (Regulation (EU) 2018/1805, art.
28, par. 3).

The executing State shall not be required to sell cultural objects
(Regulation (EU) 2018/1805, art. 28, par. 4). This affirmation is surpris-
ing in two counts at least. First, it only concerns confiscated property, or

558 THIBAUT SLINGENEYER



it could also make sense in the case of frozen property. Secondly, this for-
mulation seems to suggest that in the case of other assets, the executing
State could be forced to sell. However, article 28, par. 2 makes no men-
tion whatsoever of such a constraint: the executing State “shall be able to
sell (…) frozen property”.

1.7.2.3. Social re-use?
Frozen property could be earmarked, as a matter of priority, for law

enforcement and organized crime prevention projects and for other pro-
jects of public interest and social utility (Regulation (EU) 2018/1805,
recital 47).

Is it relevant to provide for such assignment in the case of frozen as-
sets but for which there has not been a decision of confiscation made
yet? There is besides a contradiction between recital 47 and the text of
the Regulation itself, since Regulation provides for this use for public in-
terest or social purposes only for the confiscated property (art. 30, par. 6,
point d).

1.7.2.4. Destruction
The Regulation (EU) 2018/1805 does not explicitly mention the de-

struction of frozen property. But the article 28 provides that the deci-
sions relating to the management “shall be governed by the law of the
executing State”.

1.7.2.5. Restitution to the victim
The Regulation (EU) 2018/1805 restates that the notion of ‘victim’

is to be interpreted in accordance with the law of the issuing State
(recital 45). A legal person could be a victim (recital 45).

The priority given to victim’s rights to compensation and restitution
over executing and issuing States’ interest was not provided for in Direc-
tive 2014/42/EU (art. 8, par.10) and in the Proposal of regulation
COM/2016/0819 final (recital 32 and art. 31, par. 5) only for the confis-
cated property. In the Regulation (EU) 2018/1805, this priority for the
victims concern also the frozen property (recital 45 and art. 29).

The decision to restitute frozen property to the victim is made by
the competent authority of the issuing State (Regulation (EU) 2018/
1805, art. 29, par. 1). This issuing authority informs the executing au-
thority of this decision to restitute frozen property to the victim (art. 29,
par. 1 and 2). The executing authority should take the necessary mea-
sures to ensure that the frozen property is restituted “as soon as possi-
ble” (recital 46; art. 29, par. 2). The executing authority should be able
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to transfer the frozen property to the issuing State or be able to restitute
this property directly to the victim (recital 46).

For frozen property to be returned to the victim, it is necessary that
(Regulation (EU) 2018/1805, art. 29, par. 2; recital 46):

– the victim’s title to the property not be contested;
– the property not be required as evidence in criminal proceedings

in the executing State;
– the rights of affected persons not be prejudiced (in particular the

rights of bona fide third parties).
Where an executing authority is not satisfied that these conditions

have been met, it shall consult with the issuing authority in order to find
a solution. If no solution can be found, the executing authority may de-
cide not to restitute the frozen property to the victim (Regulation (EU)
2018/1805, art. 29, par. 3).

1.7.3. Costs related to management of frozen property

The costs related to management of frozen property must be borne
by the executing State (Regulation (EU) 2018/1805, recital 49 and art.
31, par. 1). But, if the executing State has had large or exceptional costs,
for example “because the property has been frozen for a considerable
period of time” (Regulation (EU) 2018/1805, recital 49), it may propose
to the issuing State that the costs be shared (Regulation (EU) 2018/1805,
art. 31, par. 2). Such proposals shall be accompanied by a detailed break-
down of the costs incurred by the executing authority. Following such a
proposal the issuing authority and the executing authority shall consult
with each other. Where appropriate, Eurojust may facilitate such consul-
tations (Regulation (EU) 2018/1805, art. 31, par. 2).

1.7.4. Obligation to inform affected persons

The obligation to inform affected persons is provided for the execu-
tion of a freezing order (Regulation (EU) 2018/1805, art. 32, par. 1). But
this obligation is not provided for decisions relating to the management
of frozen property. Indeed, the Regulation (EU) 2018/1805 limits itself to
affirm that «the management of frozen (…) property shall be governed
by the law of the executing State (art. 28, par. 1). It thus seems that in-
formation of affected persons with regard to these decisions depend on
what is provided by the law of the executing State.
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1.7.5. Legal remedies

The Regulation (EU) 2018/1805 provides for legal remedies in the
executing State against the recognition and execution of a freezing order
(art. 33). But this Regulation does not provide for legal remedies for the
decisions relating the management of frozen property. It thus seems that
the existence or not of legal remedies for the decisions relating the man-
agement of frozen property depend on the law of the executing State
(Regulation (EU) 2018/1805, art. 28, par. 1).

The formulation retained by Directive 2014/42/EU concerning legal
remedies seem broader than the one provided for by the Regulation
(EU) 2018/1805. Indeed, article 8, par. 1 of this Directive provide that
“Member States shall take the necessary measures to ensure that the per-
sons affected by the measures provided for under this Directive have the
right to an effective remedy”. However, among these “measures pro-
vided for this Directive”, one should take into account “necessary mea-
sure (…) to ensure the adequate management of property frozen”, pro-
vided in article 10. So, in the matter at hand, this Directive imposes, un-
like the Regulation (EU) 2018/1805, legal remedies.

Article 33, par. 4 of the Regulation (EU) 2018/1805 specifies: “This
Article is without prejudice to the application in the issuing State of safe-
guards and legal remedies in accordance with Article 8 of Directive
2014/42/EU”. But, with regard to decisions relating to the management
of frozen property, the legal remedies should be provided for in the exe-
cuting State (since it is an authority of the executing State that has taken
the decision relating to the management).

1.7.6. Compensation for the damage suffered

The Regulation (EU) 2018/1805 provide for reimbursement to an
affected person in the case of damage resulting from the execution of a
freezing order (art. 34). But the article 34 of this Regulation does not
provide for reimbursement for the decisions relating the management of
frozen property. It thus seems that the existence or not of reimbursement
to an affected party for the decisions relating the management of frozen
property depend on the law of the executing State (Regulation (EU)
2018/1805, art. 28, par. 1). As such, an affected person could receive re-
imbursement only if this procedure be possible in the internal law of the
executing State.

The procedure enabling an executing State to be reimbursed by the
issuing State for any damages paid to the affected person, provided for in
article 34 of the Regulation (EU) 2018/1805 does not apply here.
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1.7.7. Statistics

The Regulation (EU) 2018/1805 require that the MS collect com-
prehensive statistics (art. 35). However, it was never required that statis-
tics be collected regarding the decisions relating to the management of
frozen property.

1.7.8. Reporting and review

Every five years, the Commission shall submit a report to the Euro-
pean Parliament, to the Council and to the European Economic and So-
cial Committee on the application of Articles 28, 29 and 30 in relation to
the management and disposal of frozen property, the restitution of prop-
erty to victims and the compensation of victims (Regulation (EU)
2018/1805, art. 38).

1.7.9. Traces of decisions relating to the management of frozen property
in the model for the freezing certificate

The is no specific section of the freezing certificate dedicated to de-
cisions relating to the management of frozen property. Only the Section
K is dedicated to a decision to restitute frozen property to the victim.

If the issuing authority wishes to send a specific request to the exe-
cuting authority about the management of the frozen property, it seems
to us that it could use point “Need for specific formalities at the time of
execution” of the F Section.

1.7.10. Conclusion

Difficulties noted at the level of obligation to inform affected per-
sons, legal remedies, compensation for the damage suffered, demands at
the level of statistics and at the level of the model for the freezing certifi-
cate are correlated to the fact that the Regulation (EU) 2018/1805 evokes
only in passing the question of management. Indeed, the two key con-
cepts of the Regulation (EU) 2018/1805 are “recognition” and “enforce-
ment” of freezing and confiscation orders. The two main chapters (II
and III) of the Regulation (EU) 2018/1805 are entirely devoted to these,
but there is no chapter devoted to the next stage, that of management.
Only sparse dispositions are mentioned in a chapter devoted to “general
provisions” that we find some elements relating to management. This sit-
uation is regrettable. It might have been interesting to define the concept
of “execution of freezing order” more broadly to include all subsequent
decisions relating to the management of frozen property.
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2. Freezing of third-parties’ assets

The rules on asset management and disposal apply irrespective
whether the freezing order has been addressed to the defendant or a
third party. As there are no peculiarities, the foregoing explanations ap-
ply accordingly.

Conclusion

After this overview of the issues at hand, it seems to us that the
management of frozen property could be facilitated in at least two ways.

First, before the seizure, MS could consider more closely what is
called “pre-seizure planning”. This pre-seizure planning can be defined
as “the process of evaluating assets and confiscation scenarios prior to
freezing or seizure of property”36. The objectives of pre-seizure planning
are numerous. “If the asset is left in the custody of the owner, pre-seizure
planning assists in devising the kind of restrictions that ought to be
placed on the use of the assets as well as the measures needed to moni-
tor compliance with such restrictions. If the asset is to be seized, pre-
seizure planning will focus on determining the best way to avoid high
costs for storing it and to manage legal liabilities as well as reputational
risk. The objective is for law enforcement to fully assess the options avail-
able for securing an asset in a way that best preserves its value and to
evaluate and mitigate the risks associated with the freezing or seizure of
that asset”37. The aim is to determine “what property is being targeted
for seizure, how and when it will be seized”38. The AMO “should have
the capacity to provide advice and support to law enforcement officials
on questions relating to the costs of storage, maintenance, security and
disposal of the asset”39. From this perspective, the work of AGRASC
(France) must be considered best practice.

Secondly, the introduction of the possibility of value-based seizure
should allow MS to “avoid some of the challenges posed by the need to
manage complex assets”40. The value-based seizure and confiscation fea-
ture however so-called symbolic complications: the criminals retain the

36 UNODC, op. cit., 27; G8 CRIMINAL LEGAL AFFAIRS SUBGROUP, op. cit., 2; TH.S. GREEN-
BERG, L. M. SAMUEL, W. GRANT, L. GRAY, op. cit., 85.

37 UNODC, op. cit., 27 and 28.
38 G8 CRIMINAL LEGAL AFFAIRS SUBGROUP, op. cit., 2.
39 UNODC, op. cit., 63.
40 UNODC, op. cit., 30; B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 37.
41 B. VETTORI, T. KOLAROV, A. RUSEV, op. cit., 38.
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asset and this seems “to defeat one of the objectives of criminal asset
confiscation, namely maintenance of public confidence in the justice sys-
tem”41.

We take the advantage of this latter remark to stress the omnipres-
ence of a rhetoric triggered at the trust of the public in discourses corre-
lated with justifications of seizure (and confiscation). This is particularly
the case with social re-use of assets and, to a lesser extent, in the case of
the use of information technology systems (databases, statistics), pro-
moted in the name of demands of “transparency” and “accountability”42.
These discourses did illustrate the emergence of a new basis for the sen-
tence focused on public opinion or more specifically on the perception
that the (conservative) political world has of expectations of a certain (re-
pressive) public opinion43. It is thus the public trust in the administration
of justice, rather than the protection of society (deterrent, denunciation,
rehabilitating) which becomes central. Is it positive for criminal politics
to rely on the perceptions of a public often poorly informed of the func-
tioning of criminal justice44?

42 G8 CRIMINAL LEGAL AFFAIRS SUBGROUP, op. cit., 2 and 3.
43 R. DUBÉ, M. GARCIA, «L’opinion publique au fondement du droit de punir: frag-

ments d’une nouvelle théorie de la peine?», Déviance et Société, 42, 2, 2018.
44 This issue can be formulated in the following way: it does not matter if “in the real-

ity of facts” a measure does not protect society effectively, it matters on the other hand that,
“in the reality of perceptions”, a measure makes it possible to reinforce the confidence of the
public in the administration of justice.
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SAMUEL BOLIS

THE DESTINATION AND ADMINISTRATION 
OF CONFISCATED ASSETS

SUMMARY: 1. Preamble: The original form of destination and administration of confis-
cated property. – 2. The emerging need to restrict the destination of confiscated
goods. – 3. The opportunity to establish “Central Coordination Offices” for the
administration of confiscated assets. – 3.1. The destination and administration of
particular goods. – 3.2. The destination and administration of assets allocated
abroad. – 4. The current lack of harmonised models of destination and adminis-
tration of foreign confiscated assets.

1. Preamble: the destination and administration of confiscated assets in
their original size

As is now well known, confiscation consists of the perpetual coer-
cive removal of property of illegal origin from the person who disposes
of it and its transfer for the benefit of State property. The definitive re-
moval of the asset in question from its natural economic circuit therefore
entails its insertion in another context free from criminal conditioning.

Originally – but in some States this still happens today – the desti-
nation of the goods could only entail their destruction (for goods intrin-
sically dangerous to society), or their attribution to the indistinct patri-
mony of the State Treasury. In more detail, confiscation could entail a di-
rect transfer (for example, confiscated properties conferred to State
property) or an indirect transfer (for example, through the sale of the
confiscated goods).

This traditional model involves a general allocation to the general
budget of the State without it being possible to assign a specific use to
the confiscated assets. It is therefore not possible to link the destination
of such assets – or, more frequently, their economic value – to specific
works, given the principles of the unity and universality of the state bud-
get, which attributes to national parliaments the political decision on the
distribution of general taxation among the economic initiatives decided
on at that level from time to time.



2. The emerging need to restrict the destination of the confiscated goods
and properties

Only in more recent times has the idea emerged of putting the con-
fiscated asset to ethical use, giving its destination a “symbolic” character.
In this way, not only is the general-preventive function of the confisca-
tion highlighted, but also the compensatory-restoration function. In fact,
on the one hand, the risk of “recapture” of the goods and property by
their original owners is contained, thus preventing Libe the risk of a fur-
ther criminal infiltration and, on the other hand, the role of Non-gov-
ernmental organizations in social contexts characterized by high crimi-
nality is clearly strengthened.

The management and destination of the goods therefore become
themselves instruments in the fight against crime, also from a preventa-
tive perspective. Moreover, the economic resources illegally acquired by
criminals are thus returned to the territories that have suffered most
from the social repercussions of criminal activities. This use, therefore,
represents a fundamental instrument in contrasting criminal activity,
since it aims both to weaken the social roots of such organizations and to
promote a greater and more widespread consensus of public opinion to-
wards the repressive intervention of the State in order to restore legality.

In fact, the use of confiscated assets for social purposes represents,
as many European documents underline, a fundamental instrument for
affirming the rule of law against crime. For example, the Italian legislator
has been aware of this since 19961, when it regulated, in its anti-mafia
legislation, the regime for the execution of final confiscation orders, in-
troducing a restriction on the destination of assets for specific uses; this
destination does not consist of a generic assignment to public bodies ac-
tive in the field of justice, public order and civil protection, rather a spe-
cific assignment for “social purposes”. Thus, in Italy, agricultural land
confiscated from the mafia is allocated to voluntary associations active in
the education of young people and the destination of real estate to com-
munities operating in the field of therapeutic recovery for drug addicts.
In relation to the Netherlands, the social destination of confiscated assets
was clear in a case where a boat previously used for drug trafficking was
transferred to a sailing school. The restriction on specific uses, therefore,
takes on high symbolic value for the purpose of clearly demonstrating to
the community that “crime does not pay”2.

1 By Law No 109 of 7 March 1996.
2 On this topic see Communication from the Commission to the European Parliament

and the Council of 20 November 2008 titled Proceeds of organised crime: ensuring that “crime
does not pay”, in document COM(2008)766 def.
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The European Union legislator followed in these footsteps by pro-
viding in the text of Directive 2014/42/EU of the European Parliament
and of the Council of 3 April 2014 the right for Member States to con-
sider the adoption of measures allowing the use of confiscated assets for
purposes of public or social interest. Recital 35 of the Directive3 clarifies
that such measures could include, for example, the use of such assets for
law enforcement and crime prevention projects as well as other projects
of public interest and social utility.

However, the original text of the Directive did not include a provi-
sion for which the assets acquired by the State were to be used for social
purposes. It was a Committee of the European Parliament4 that pro-
posed amendments to the original text, which expressly provide for the
“possibility of using confiscated property for social purposes”. This pos-
sibility should be implemented, first of all, through far-sighted and pru-
dent management of the assets already during the seizure phase: in fact,
the reason for this amendment underlines that it would be appropriate
for Member States to define “in greater detail the management of the as-
sets also [non-textual italics] after the confiscation order, through their
use for social purposes”.

Moreover, the transposition of the social purpose of the goods is, as
highlighted above, merely optional. Among the Member States partici-
pating in this research project, this type of destination is currently ex-
plicitly provided for under Italian, French and Romanian legislation; it is
only partially envisaged in Belgium and the Netherlands, while it is com-
pletely absent in Germany where confiscated assets are generally as-
signed to the Bundesland where the court that first decided on confisca-
tion is placed.

3. The opportunity to set up Central Coordination Offices for the ad-
ministration of confiscated assets

The management of confiscated assets undoubtedly relates to the
stage of the enforcement of judgments. This function is generally5 carried

3 In substantially identical terms, it was thus also taken from recital 47 of Regulation
2018/1805.

4 This is the Committee on Civil Liberties, Justice and Home Affairs For a review of
the amendments produced by the Committee on Civil Liberties, Justice and Home Affairs on
the text of the proposal for Directive 42/2014/EU, see A.M. MAUGERI, L’actio in rem assurge
a modello di ‘confisca europea’ nel rispetto delle garanzie CEDU?, in Dir. pen. cont. - Riv. trim.,
3/2013, 252 ff.

5 There is an exception, in the Belgian case, where the Court refers the execution to the
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out by the public prosecutor’s office, within which there is usually an
“execution office” expressly dedicated to this purpose.

The social use of the confiscated goods and properties requires a
monitoring activity, in relation to the fact that the goods and properties
assigned are effectively employed, at least for a significant period of time,
for the purposes indicated by the Judge, in compliance within those
specifically provided for by law. This is the only way to be sure that such
goods and properties do not become available to criminal organizations
or that there is no diversion from the purposes for which they were as-
signed. However, such monitoring necessarily involves the organisation
of a qualified administrative service dedicated thereto.

Article 10 of Directive 2014/42/EU provides for the possibility that
the management of confiscated assets may also be carried out by an au-
thority other than the judiciary: for example, a central authority (Asset
Management Office - AMO) or a network of offices responsible for ac-
quiring the management of confiscated assets and accompanying them
up to the stage when the final confiscation is enriched with specific ele-
ments relating to its destination. Regulation 2018/1805/EU (hereinafter
“the Regulation”) of the European Parliament and of the Council of 14
November 2018 seeks to request6 the establishment of such authorities
or offices in Member States where they do not yet exist.

This choice has its origins in two orders of reasons.
Firstly, the aim is to increase the percentage7 of cases of execution of

final confiscation orders even in countries where there is a certain rate of
ineffectiveness in the execution of sentences8. In fact, a national author-
ity could monitor criminal proceedings in which preventive seizures have

Department of Finance, which opens an asset investigation into the financial assets of the
convicted person, when the confiscation concerns an amount due in excess of € 10,000.

6 Recitals 47 of the Regulation stipulates that “Each Member State should consider es-
tablishing a national centralised office responsible for the management of frozen property, with
a view to possible later confiscation, as well as for the management of confiscated property.
Frozen property and confiscated property could be earmarked, as a matter of priority, for law en-
forcement and organised crime prevention projects and for other projects of public interest and
social utility”.

7 According to the latest data published by the European Commission (Europol, Does
Crime still pay? Criminal Asset in the EU, 2016), in the EU alone, illicit proceeds amount to
approximately 110 billion euro per year. Only 2.2% of this amount is seized, while 1.1%
reach final confiscation.

8 On the subject see, albeit in a more general perspective, L’ineffectivité des peines,
edited by M. Danti-Juan, Paris, 2015; L. EUSEBI. Politica criminale e riforma del diritto penale,
in Democrazia e diritto, 2000, 2, 114 ff.; as well as, with specific reference to the pecuniary
penalty, see, L. GOISIS, L’effettività (rectius ineffettività) della pena pecuniaria in italia, oggi, in
Dir. pen. cont. November 13, 2012.
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taken place, urging those within its jurisdiction to execute final confisca-
tion orders as ordered by the judiciary.

Secondly, the intention is to establish a highly specialized authority
capable of tackling and resolving the complex problems – of a legal, eco-
nomic and social nature – that the management of certain confiscated as-
sets causes.

The management of confiscated assets has become increasingly
complex over time. In the past, it is true that the main form of confisca-
tion concerned issues directly related to the crime and such things were
easily manageable by the form of destruction or sale. The subsequent in-
troduction of further forms of confiscation – such as extended and valu-
able confiscation – now extends to assets with a complex structure,
which may not even be directly linked to criminal acts. For example, the
profit from the crime of drug dealing or VAT fraud is easily manageable
if money directly related to the crime committed is found. However, if
such profit cannot be directly found and assets of equivalent value are
confiscated – consisting, for example, of a building or a company – the
management of such assets may take place in different forms from those
mentioned above. In this regard, it should be borne in mind that a com-
pany is an organized set of goods and capital with the purpose of gener-
ating an income; the overall value of the company is therefore greater
than the sum of the individual goods and capital contained therein. This
value must therefore be preserved, also in view of the fact that it is func-
tional to maintaining the employment of those who work for the com-
pany itself. Under these circumstances, the management of the confis-
cated property is therefore considerably more difficult as it requires the
“dynamic” administration of the property and the creation of appropri-
ate administrative structures is therefore necessary.

The purpose of the centralised offices referred to in Article 10 of the
Directive is ultimately also to prevent the depreciation of the value of the
assets seized9 (and then confiscated), while providing administrative and
legal assistance to the judicial authority.

The nature of this centralised office – if provided10 – may in theory

9 On this topic, see recital 32 of Directive 42/2014/UE: “Property frozen with a view to
possible subsequent confiscation should be managed adequately in order not to lose its economic
value. Member States should take the necessary measures, including the possibility of selling or
transferring the property to minimise such losses. Member States should take relevant measures,
for example the establishment of national centralised Asset Management Offices, a set of spe-
cialised offices or equivalent mechanisms, in order to effectively manage the assets frozen before
confiscation and preserve their value, pending judicial determination”.

10 Germany, for example, does not yet have such structures and has a decentralised
approach.
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be judicial (Belgium11) or administrative (France12, Italy13, Romania14). In
reality, beyond the formal data, the office carries out administrative func-
tions that actually end up influencing the choices of the judge with re-
gard to final confiscation orders. In reality, this structure has a double
utility: it performs both administrative functions, especially in the phase
of the execution of final confiscation orders, and tasks of assistance to
the criminal jurisdiction, generally during the preliminary investigations.
In this way, on the one hand, the aim is to support the judicial adminis-
tration of the assets already during the seizure phase and, on the other
hand, to prepare the ground for their subsequent destination and man-
agement in the event that definitive confiscation is reached.

The set of functions described above must be properly regulated as
it risks, in the abstract sense, constricting the rights of third parties. In
fact, this centralised office is an auxiliary body of the criminal judge, but
its subsequent role in the management and destination of confiscated
property undoubtedly also makes it a “party” to the proceedings that
may clash, for example, with the original owner or third parties who have
rights over the confiscated property. There is therefore a risk that the
performance of the auxiliary tasks of the jurisdiction will call into ques-
tion the independence and third party status of the judge himself, in
breach of the right to a fair trial required by the European Convention
on Human Rights.

The centralised offices are bodies governed by public law and may
be attached to the Ministry of the Interior (Italy), Justice (Belgium, Ro-
mania) or at the same time to the Ministry of Justice and Budget
(France). The Netherlands has not set up a similar structure, but dele-
gates the management of the confiscated assets to an existing structure of
the Ministry of Finance15.

In some countries (France, Romania), the Central Authority respon-
sible for the management of confiscated assets also deals with the identi-
fication of assets to be subjected to confiscation, in implementation of
Article 916 of Directive 2014/42/EU. In order to carry out this specific

11 Central Office for Seizure and Confiscation. It is a member of the Public Prosecu-
tor’s Office, which carries out its tasks under the authority of the Ministry of Justice.

12 AGRASC, Agency for the Management and Recovery of Seized and Forfeited Assets,
established by Law no 768 of 9 July 2010.

13 ANBSC, National Agency for the Management of Assets Seized and Confiscated
from Organized Crime, established by Legislative Decree No. 4 of 4 February 2010.

14 ANABI, Agenţia Naţională de Administrare a Bunurilor Indisponibilizate, estab-
lished by Law No 318 of 11 December 2015.

15 The “Dienst Domeinen”, under the Ministry of Finance.
16 This article provides that “Member States shall take the necessary measures to en-
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mission of tracing the assets to be confiscated, the structure is equipped
with investigative powers, so as to respond on its own to requests for mu-
tual assistance or international cooperation from the CARIN network
and the Asset Recovery Offices. Undoubtedly, this synergy of functions
can be indicated as a model to be followed by other countries.

In some countries, however, the central authorities mentioned above
are not the only points of reference for the management or destination of
confiscated assets: in Italy, for example, they only manage confiscated as-
sets in relation to certain offences (such as organised crime) or in the
context of confiscation without conviction. In Romania, the central au-
thority limits itself to managing assets with a value of more than 15,000
ron (about € 3,000), while in Belgium the lack of systematic communi-
cation to the Central Office of final confiscation decrees is complained of.

3.1. The destination and administration of particular goods.

It is possible to classify confiscated assets in the following homoge-
neous categories: movable property and credits; dematerialised financial
instruments; registered immovable or movable property; company assets
organised for running a business; shares and quotas.

Some of these assets (in particular, movable property, credits and
dematerialised financial instruments) are of a static nature and therefore,
pending the final judgment ordering their confiscation, they can be kept
passively at most through the mere performance of sporadic acts simply
aimed at preventing their dispersion or deterioration. Other assets (such
as companies or some real estate) have a dynamic nature that requires an
active type of administration, i.e. the performance of complex manage-
ment activity for preserving and, if possible, increasing the value of the
asset as required by recital 32 of Directive 2014/42/EU17.

It is the judge that passes the final confiscation order who decides
at his/her discretion whether to use the confiscated assets for particular
activities or to sell them. In these cases, we talk about the destination of

able the detection and tracing of property to be frozen and confiscated even after a final con-
viction for a criminal offence or following proceedings in application of Article 4(2) and to
ensure the effective execution of a confiscation order, if such an order has already been is-
sued”.

17 Which provides that: “Property frozen with a view to possible subsequent confiscation
should be managed adequately in order not to lose its economic value. Member States should
take the necessary measures, including the possibility of selling or transferring the property to
minimise such losses. Member States should take relevant measures, for example the establish-
ment of national centralised Asset Management Offices, a set of specialised offices or equivalent
mechanisms, in order to effectively manage the assets frozen before confiscation and preserve
their value, pending judicial determination”.
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the confiscated property which is normally requested by the administra-
tive bodies – public or private – that can make a request either directly
or through the National Authority for the seized and confiscated prop-
erty.

In some legal systems, such as the Italian one, there is a tendency to
avoid the sale of companies and properties that require dynamic man-
agement, favouring other forms of employment.

The methods of using real estate can be as follows:
– Use by the State for purposes of justice, public order or social pro-

tection or assigned to research organisations;
– Management for economic purposes by the National Authority for

Confiscated Assets (e.g. leased data);
– Destination for social purposes carried out by charities;
– Assignment to local authorities (municipalities);
– Sale.
The ways in which companies can be used are as follows:
– Rental, if their business is viable;
– Sale as an undivided unit;
– Liquidation, with the consequent transfer of the individual assets

contained in it.
When there is a risk of a public order problem or that goods sold by

public auction may return to a criminal environment, some States have
special administrative arrangements for selling them. In Belgium and
Italy, it is possible to negotiate directly with the buyer in such cases, thus
avoiding sale by public auction. This is covered by the Directive itself, in
recital 3518 which expressly provides for the possibility of laying down
special procedural rules in order to prevent criminal infiltration.

However, it should be noted that also in these cases, the mainte-
nance of public order must be balanced against the protection of com-
petition in the free market. In the Community legal order, public policy
certainly constitutes a valid overriding reason in the general interest for
restricting the free movement of goods or the principles of competition.
There is no doubt, however, that public policy must be interpreted in a

18 Which stipulates that: “Member States should consider taking measures allowing con-
fiscated property to be used for public interest or social purposes. Such measures could, inter alia,
comprise earmarking property for law enforcement and crime prevention projects, and for other
projects of public interest and social utility. That obligation to consider taking measures entails
a procedural obligation for Member States, such as conducting a legal analysis or discussing the
advantages and disadvantages of introducing measures. When managing frozen property and
when taking measures concerning the use of confiscated property, Member States should take
appropriate action to prevent criminal or illegal infiltration”.
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restrictive sense, just as its protective measures must be proportionate, fit
for the purpose and respectful of the right over the property19.

The choice of the contractor may therefore lead to the exclusion of
certain persons (e.g. the owner of the confiscated property and his fam-
ily members) or give preference to certain categories of recipients (such
as associations with social, educational purposes, etc.). This choice
should, however, always be made in accordance with the principles of
transparency, adequate publicity, equal treatment and proportionality20.

National legislation in this area may also require harmonisation by
the European legislator, in accordance with the principle of subsidiarity.

Almost all the national laws analysed provide for registered movable
property and computer equipment being intended for public purposes,
with primary use in the field of police activities. However, this is only
possible for property confiscated in the context of particular offences
(such as smuggling, drug trafficking and, more generally, transnational
offences). Once confiscated (but in some legal systems already in the
seizure phase), vehicles, boats and areas can be assigned to the police,
generally respecting a constraint of purpose: that is, they must be used to
fight against specific criminal activities that normally coincide with those
that legitimize their confiscation.

The principle of subsidiarity in Belgian legislation is interesting,
providing for the allocation of resources only if the police force does not
already have sufficient assets at its disposal. This particular application of
the principle of subsidiarity clearly fulfils the shared function of preserv-
ing the integrity of the financial allocations to the justice sector so that it
can equip itself with adequate instruments for the achievement of its mis-
sion: in other words, it intends to prevent the police forces having a
shortage of means to combat crime while waiting for the uncertain, fu-
ture, allocation of goods.

Let us return to the question of the destination of real estate and
companies. The Italian experience allows us to reflect on some specific
problems of these goods. The management of the property – first in the
seizure phase and then during confiscation – by the State allows, as
mentioned, its detachment from the original criminal context. However,

19 See on public policy: CJEU, judgment of 14 October 2004, C-36/02 (Omega Spiel-
hallen), § 36. On national security: CJEU, judgment of 2 October 2008, C-157/06 (Commis-
sion v. Italy), § 32.

20 For example, the Court of Justice ruled that a protocol of legality leading to the au-
tomatic exclusion of a candidate who fails to provide a declaration concerning situations of
control, liaison and subcontracting with other companies does not comply with the principle
of proportionality.
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this detachment can have traumatic effects on the survival of the asset it-
self.

The phenomenon is known as a crisis of “legalization” of the crimi-
nal enterprise and implies significant costs that the judicial administrator
(be it the National Authority or an administrator appointed by the judge)
must necessarily face and that were previously illegally evaded. The costs
may be, for example, those arising from the regularisation of employees
hired “illegally”, the payment of taxes due, the adaptation of workplaces
to health standards; sometimes it is necessary to apply ex novo for the is-
sue of planning permission for properties without it or administrative
permits to carry out activities previously carried out unlawfully. In order
to limit these expenses as much as possible while at the same time allow-
ing the confiscated companies to return to legality, in some countries
(Italy, France) the Government Legal Service may represent and defend
the judicial administrator free of charge in disputes concerning relations
relating to these particular assets.

The hidden costs of the legalisation process are added to further
“costs” deriving from the very beginning of the procedure, first of
seizure and then of confiscation, e.g. the evident damage to the reputa-
tion of the same company as a result of the intervention of the criminal
judiciary, which may result, for example, in the loss of continuity of bank
credit. This explains why almost all seized companies are destined to go
bankrupt21, while for the remaining ones an assessment must be made as
to whether it is appropriate to continue their economic activity or to liq-
uidate them, which is necessary in many cases where, for example, the
confiscated company has completely eroded net assets. Confiscated
property may, on the other hand, have been built without planning per-
mission and must therefore be demolished.

In order to make the procedure for the management of confiscated
assets effective, it seems desirable to adopt further administrative proce-
dures. We can cite those provided in the Italian legal system, even if they
only refer to the confiscation of anti-mafia prevention and to extended
confiscation.

In fact, in these cases, an assessment must first be made of the actual
size of the company’s assets confiscated and a detailed analysis of the ex-
istence of concrete possibilities for the continuation or resumption of
business activities, and if the judgment is negative the liquidation of the
company must be ordered.

21 According to an estimate by the Italian National Institute of Judicial Administrators,
more than 90% of confiscated companies in Italy go bankrupt.
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If, on the other hand, the management of the confiscated property
is to be continued, the Italian legal system in the above cases imposes the
adoption of certain measures. In fact, to disconnect the company from
the criminal economic fabric, the appointment of a judicial administrator
may not suffice if the legacy of the previous management continues to re-
main, binding it to obligations undertaken in the past. The automatic
suspension of ongoing contracts is then provided for in order to defini-
tively sever ties with the past, postponing to a later stage the administra-
tor’s choice to continue or to terminate the contract (for example, supply
or tender); this is however without prejudice to the possibility of tem-
porarily executing, if authorised by the managing judge, the previous re-
lationships where the suspension of the contract could result in serious
damage to the company.

Something similar is also happening in French law, where there is
provision for the suspension of ongoing civil enforcement proceedings
and the initiation of new civil enforcement proceedings concerning the
same assets is prohibited.

In Italy, to support the continuation of the economic activity of
seized companies, qualified technical support is provided which, under
the coordination of the Prefectures22, contemplates the institution of a
“permanent provincial table” composed of various representatives of the
institutions with the purpose of assisting the judicial administrator. Not
only that, since the seized companies often operate in very specialised
economic sectors, the anti-mafia legislation provides the possibility for
both the delegated judge and the Central Authority to avail themselves of
the free technical support of entrepreneurs active in the same sector as
those in which the seized company operates.

3.2. The destination and administration of assets allocated abroad

The confiscation order is transmitted by means of a confiscation
certificate according to the procedure established by articles 14 et seq. of
Regulation 2018/1805/EU. In particular, Art. 28 of the cited Regulation
provides that the management of confiscated assets be governed by the
law of the State of execution, while Art. 30 establishes certain minimum
rules for the destination of confiscated assets. Article 23(1) also specifies
that only the authorities of the executing State are have jurisdiction to

22 In Italy, the “Prefettura” is the “Territorial Office of Government”; it has provincial
competence and is governed by a Prefect who coordinates central and local public adminis-
trations in certain matters, such as, for example, that of public security.
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decide on the manner in which the confiscation order is to be executed
and to determine the measures relating thereto.

During the phase of the mutual recognition of confiscation orders,
the procedure for the distribution of confiscated goods and properties
allocated abroad foresees23 the transfer in the issuing State of the mea-
sure of the sums of money directly found or the proceeds of the sale of
the confiscated goods and properties. Only 50% of the excess of €

10,000 is transferred, while the remaining part is retained as a lump sum
as compensation for the management costs incurred by the country of
execution. However, this provision must now be integrated with that
provided for by Article 29 of Regulation 2018/1805/EU, which will enter
into force on 19 December 2020 and which implements Article 14 of the
United Nations Convention against Transnational Organised Crime
signed at the Palermo Conference of 12 – 15 December 2000. This latter
article provides that “States Parties shall consider as a matter of priority,
to the extent permitted by domestic law and if so requested, the return
of crime-related proceeds or property confiscated from crime to the re-
questing State Party, so that the requesting State Party may compensate
the victims of crime or return such proceeds or property to its rightful
owners”. The internal legislation of a Member State can therefore now
guarantee a higher level of protection for the victim of the crime, com-
pared to what is provided for by European law: in almost all legal sys-
tems, confiscated property belonging to the victim of the crime must be
returned to the victim of the crime.

In fact, one of the possible uses of the proceeds from the sale of the
confiscated property is the compensation of damages suffered by the vic-
tims of the crime or the civil parties to the criminal proceedings. This
destination clearly serves a compensatory-reparatory purpose. Essen-
tially, all countries provide for the possibility of allocating part of the
funds collected from the sale of the confiscated assets to the restoration
of the victims of the crime. Generally, however, there is a pre-deduction
from these revenues of the charges incurred for the management of the
assets before the sale. In Belgium, the State’s claims are met before they
are allocated to other entities.

Where the request for confiscation relates to a specific item of prop-
erty, the competent national authorities and the issuing authorities may
agree that the confiscation shall take the form of a request for payment
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of a sum corresponding to the value of the property. This provision is
present in all States which have ratified the 1990 Strasbourg Convention
on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime. Article 14 of this Convention – also incorporated in the cited
EU24 Regulation – allows the subversion, in cases of execution of re-
quests for foreign confiscation, of the normal procedure followed in the
national legal systems: usually, priority is given to the direct confiscation
of the property, carrying out the confiscation of value only in cases where
the property has been dispersed or is no longer traceable.

In short, only assets whose management is not critical – such as
money, and assets that can be easily sold – can therefore be transferred
from the State of execution to the foreign State of issue. It is also easy to
take action against goods that can easily be sold on the market.

Regulation 2018/1805/EU states25 that property other than money
may be disposed of in an alternative way to its sale or transfer to the is-
suing State of the confiscation order; in fact, it is possible that the exe-
cuting State may, in accordance with its national law and subject to
agreement with the issuing State, decide on a different purpose, for ex-
ample social purposes or public interest.

However, in the abstract sense, two orders of problems may arise
for the destination of more complex confiscated assets (e.g. real estate or
companies that cannot find a buyer). First of all, if the State of enforce-
ment of the foreign measure does not have the particular legal instru-
ments provided for in the most advanced laws of certain Member States
and mentioned above in brief, there is a risk of their dynamic manage-
ment being impossible. Secondly, there could be a disincentive for the
forwarding of confiscation orders against these assets due to the high risk
that, if they were not sold, operating costs would arise, the amount of
which cannot be anticipated (for example, the maintenance of the build-
ings or their supervision), the restoration of which would be requested
by the executing State from the issuing State pursuant to Article 31 of
the Regulation.

The statistics reported in the Italian National Report seem to sup-
port the latter hypotheses, since cases of cross-border confiscation of
companies and real estate are limited to only a few units.

24 Art. 18 § 2 of the Regulation provides that “where a confiscation order concerns a
specific item of property, the issuing authority and executing authority may, where the law of
the issuing State so provides, agree that confiscation in the executing State can be carried out
through the confiscation of a sum of money corresponding to the value of the property that
was to be confiscated”.

25 Art. 30 § 6, point (c), (d).
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4. Evolutionary perspectives: the lack of a uniform model in the current
European legal framework

The rules on the management and destination of confiscated prop-
erty have not been harmonised at EU level and, as a result, the individ-
ual national laws differ from one another and are not homogeneous. To-
day, only some Member States – those where organized crime is particu-
larly marked in the economic fabric – envisage the possibility of
maintaining a particular bond of destination for purposes of public or
social interest of the confiscated assets, as mentioned above. These coun-
tries have consequently set up centralised administrative bodies specialis-
ing in the administration, management and destination of confiscated as-
sets. Article 10(3) of Directive 42/2014/EU only introduces a mere right
for Member States to adopt such measures, without therefore providing
minimum standards of implementation; similarly, Article 10(1) merely
calls for “the adoption of the necessary measures, for example through the
establishment of centralised national offices, a series of specialised offices,
or equivalent mechanisms, to ensure the proper management of frozen
assets with a view to possible subsequent confiscation”.

The absence of harmonisation in this area undoubtedly makes the
mutual recognition of confiscation orders issued by the authorities of a
Member State requesting a special assignment of assets located in an-
other Member State whose legislation does not provide for such assign-
ment problematic. In fact, as we have just seen, Regulation 1805/2018/
EU provides that the execution of the confiscation order be governed by
the law of the State of execution, whose Authorities have sole jurisdic-
tion to decide on the manner of its execution and to determine all the
measures relating thereto.
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SECTION I

SUMMARY OF THE RESEARCH “IMPROVING COOPERATION 
BETWEEN EU MEMBER STATES IN CONFISCATION PROCEDURES”

1. The three phases of the research

As mentioned in the final part of the Presentation of this volume, the
research “Improving cooperation between EU Member States in confis-
cation procedures” was carried out in three distinct phases, during which
freezing and confiscation were examined from three different points of
view. In the first phase, in fact, the evolution of freezing and confiscation
in the European panorama was examined, the different models of con-
fiscation provided for by the EU sources were analysed and the problems
posed by these models with a view to judicial cooperation were high-



lighted, also taking into account the difficult coexistence of these models
with the fundamental rights of the affected person. In the second phase,
the current discipline of these institutes in the six countries involved in
the research was explored in more depth. In the third stage, a horizontal
comparison of the above-mentioned national disciplines was made. In
each of these three phases of the research, complementary works were
drawn up in order to identify solutions aimed, above all, at improving ju-
dicial cooperation on freezing and confiscation, as well as the manage-
ment of frozen and confiscated assets, also through an overall increase in
the safeguards provided within the overall framework of these instru-
ments.

2. The investigation in the first phase of the research

More specifically, four wide-ranging studies were carried out in the
first phase of the research.

The first study shows that the growing variety of confiscation mod-
els found within partner States has led to a parallel increase in recourse
to the ECtHR to explore the conventional legitimacy of these models.
The same study also highlights the extreme difficulty of this Court in es-
tablishing consolidated case law on the many questions raised by confis-
cation with respect to ECHR principles and rights, first and foremost the
question of the nature, criminal or otherwise, of confiscation. This
should not be surprising, however, when one considers a whole series of
factors which are capable of hindering homogeneous jurisprudential so-
lutions. In the first place, the multiform profiles that confiscation as-
sumes according to both the model of confiscation considered, and the
configuration in a preventive, restorative, compensatory or punitive
sense1 assumed by each model, and, finally, the overall impact of confis-
cation on the patrimonial situation of its recipient2. Secondly, the large

1 From this point of view, the different characterisation (restitutory or punitive)
assumed, within the direct confiscation, by the subtraction of the profit or the product of the
crime is emblematic. In this respect, the Italian Constitutional Court (judgment of 10 May
2019, No 112) declared the constitutional illegitimacy of art. 187-sexies of Legislative Decree
No. 58 of 1998, in so far as it provided that compulsory confiscation, either directly or by way
of equivalent, entailed the subtraction not only of the profit of the illicit act (in the present
case, the increased value of the shares acquired in violation of the rules on insider trading),
but also of the product of the illicit act (in the present case, the total sum allocated to the
purchase).

2 Given the very close link between the lawfulness of that measure and compliance with
the principle of proportionality. See, in particular, ECtHR, Section I, judgment 6 November
2008, Ismayilov v. Russia, par. 34 ff., where confiscation was considered disproportionate in
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and growing number of arguments used by member States to induce the
ECtHR to recognise the conventional legitimacy of the regulation3 given
by the countries in question to the forms of confiscation envisaged in
them. Thirdly, the further specific details of the cases where the different
forms of confiscation are assessed by the ECtHR. In any case, it emerges
from the work in question that the current fragmentation and evolution
of the jurisprudence of this Court on the subject of freezing and confis-
cation is such as not to offer precise points of reference. Therefore, this
jurisprudence is still not able to guide the development of freezing and
confiscation in European countries and even in legislation of EU origin.

The second study provides an evolutionary overview of EU legisla-
tion on non-conviction based confiscation. As is well known, in Euro-
pean countries this model of confiscation traditionally constituted an ex-
ceptional hypothesis, also because of the doubts of constitutional legiti-
macy, especially with reference to the principles of presumption of
innocence and guilt, as well as with reference to the right to property.
Moreover, following the recent tendency of many States to stand this
model of confiscation within their own legal systems, also in the wake of
suggestions to this effect that can be found in some important texts of in-
ternational law4, Directive 2014/42 has imposed the adoption of this
model of confiscation. The study, however, does not fail to point out that
the directive restricts this imposition only to specific cases, and in partic-
ular in the event that confiscation is used in the context of “proceedings
in criminal matters”. It is, however, a rather vague formula, which can be
implemented in various ways in the national legal systems. Future expe-
rience will make it possible to ascertain whether the limited scope con-
ferred by the Directive to non-conviction based confiscation will be suf-
ficient to limit the problems of judicial cooperation in relation to an in-
stitution with respect to which the constitutional sensitivities of the
European countries remain non-standardised.

that it was excessive in relation to the offence caused by the applicant’s unlawful conduct,
also taking into account the fact that, in the present case, confiscation was to be combined
with custodial sentence; ECtHR, section I, judgment 26 February 2009, Grifhorst v. France,
par. 87 ff.; ECtHR, section I, sent. 9 July 2009, Moon v. Commission. France, par. 46 ff., in
which confiscation of the entire sum not declared by the applicants to the French customs
authorities, together with the financial penalties imposed, was considered disproportionate.

3 For example, on prescription.
4 This essentially refers to the 2003 United Nations Convention on Corruption, as well

as to the recommendations concerning the “International Standards on Combating Money
Laundering and the Financing of Terrorism & Proliferation”, adopted in 2012 and recently
updated in 2017, of the Financial Action Task Force (FATF). Both texts did not impose, yet
advised the adoption of forms of confiscation without conviction.
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The third study focuses on the discipline progressively developed
within the EU sources on extended and third-party confiscation. As for
extended confiscation, the process of progressive expansion is under-
lined, both of the goods and properties subject to this type of confiscation
(in fact, pursuant to Art. 2 of Directive 2014/42, every “proceed of crime”
is now subject to extended confiscation)5, and of the crimes which legit-
imise its application6. Something similar happens, mutatis mutandis, with
regard to third-party confiscation, given that this model of confiscation is
now extended to “proceeds of crime” and to other assets of value corre-
sponding to such proceeds transferred to (or acquired from) third parties
to whom the illegal origin of such assets was known, or at least should
have been known. These two models of confiscation also appear to be in-
creasingly used. In this regard, however, the study highlights the impor-
tance of the role of the EU Court of Justice in resolving the questions that
the Member States have already begun to ask in preliminary rulings re-
garding the actual scope of application of these models7.

The fourth study explores the issue of mutual recognition of confis-
cation orders in the EU, for which Framework Decision 2006/783/JHA
and Regulation 2018/1805 were adopted. The finding that the coopera-
tion impact of the Framework Decision is modest prompted the author
to look for its causes. The latter are summarily indicated by some EU
documents in the great differences in the field of confiscation existing
from one Member State to another, which can only in part be remedied
by the aforementioned directive. More specifically, in the view of the au-
thor, these causes should be identified, first and foremost, within the nar-
row scope of the Framework Decision and the wide scope given by this
legal instrument to the legitimate grounds for refusal of cooperation.
Moreover – as already pointed out in the Presentation8 – a further reason
for the modest impact of the Framework Decision stems from the inher-
ent limitations of this instrument, the rules of which may be poorly trans-
posed or disregarded in practice without the State responsible for such
failures being able to be tried and sentenced by the Court of Justice. One
might believe that Regulation 2018/1805, by not presenting the above-
mentioned limits of the Framework Decision, could solve the continuing

5 This term means “any economic advantage derived directly or indirectly from a crim-
inal offence; it may consist of any form of property and includes any subsequent reinvestment
or transformation of direct proceeds and any valuable benefits”.

6 See, in particular, Art. 5 of Directive 2014/42/EU.
7 See, for example, the reference for a preliminary ruling made by Sofiyski gradski

gradski sad (Bulgaria), 3 April 2018, case C-234/18, in https://eur-lex.europa.eu/legal-content/
EN/TXT/HTML/?uri=CELEX:62018CN0234&from=EN.

8 In this volume: see par. 9.
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problems of mutual recognition in the field of confiscation. It is true,
however, that, in the view of the author, doubts about the scope of the
Regulation9 are likely to jeopardise its implementation. The latter is also
affected by problems of both a practical and a theoretical nature, to
which no EU source can offer a satisfactory response (particularly, the is-
sue of the dubious constitutional legitimacy of certain models of confis-
cation covered by the regulation).

3. The investigation in the second and third phase of the research

As mentioned above, in the second phase of the research, the
statutes of freezing and confiscation in Belgium, France, Germany, Italy,
the Netherlands and Romania were examined in detail. Each national re-
search group drew up a complete study in which it gave account, in par-
ticular, of how European sources have been implemented in these coun-
tries to harmonise these institutions and to promote judicial and admin-
istrative cooperation in this area.

On the basis of the data collected in these studies, the third phase of
the research was then launched, in which a horizontal comparison of
these national disciplines was carried out. Within this comparison, it was
considered appropriate to distinguish between: the substantial aspects of
freezing and confiscation (a); the procedural aspects of freezing (b) and
confiscation (c); the mutual recognition mechanisms of these two institu-
tions (d); the management and disposal of frozen (e) and confiscated (f)
assets.

Before briefly summarising the six horizontal comparison studies, a
premise must be made. Reading them immediately reveals the extreme
difficulty encountered by the authors in comparing the national disci-
plines on the subject of freezing and confiscation. This difficulty is due
to the fact that – despite the similarities found at a socio-cultural level
between the countries of the European Union, and despite the harmoni-
sation of laws carried out both spontaneously by the States, and under
the obligations imposed by the European Union – these disciplines are
still significantly dissimilar. These are differences that, in fact, operate on
different levels – theoretical and practical, substantial and procedural,
conceptual and functional – making it particularly complicated to ex-
trapolate the moments of convergence and divergence between the dif-
ferent legal systems.

9 The Regulation only operates with regard to “freezing orders and confiscation orders
issued by another Member State within the framework of proceedings in criminal matters”.
This scope, actually, proves to be ambiguos.
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(a) Certainly, the differences are less obvious in the field of substan-
tive law. In this regard, the first of these six studies10 shows in fact that
confiscation is an institution well known in European countries, applica-
ble to all property of which the convicted person is formally or substan-
tially the owner: to movable and immovable assets, to divided and undi-
vided ones, to assets related in various ways to the crime and to the
equivalent to them in economic terms. The limit placed on confiscation
by the principle of proportionality is also generalised. This principle is
explicitly sanctioned in relation to this institution in all the partner States
(with the sole exception of Italy, where, however, the same principle
tends to be affirmed by way of interpretation, conditioning the constitu-
tional legitimacy of confiscation)11. The fact remains that even in the field
of substantive law, the differences between the partner States appear not
to be marginal, especially with reference to the most invasive models of
confiscation. For example, with regard to extended confiscation related
to a conviction, the study highlights a number of significant differences,
the main of which are listed below. Firstly, the time limit within which
the presumption of illicit acquisition allowing the confiscation of the
property may be reversed differs from one State to another. Secondly, a
similar difference is found in relation to the proportional parameter used
to consider unjustified the possession of the property consequently
deemed to be confiscable. Thirdly, the level of probability of the illegal
origin of the property justifying the confiscation varies from one State to
another. However, these differences do not succeed in erasing the above-
mentioned generalised convergence of the contents and functions of con-
fiscation. This convergence undoubtedly facilitates judicial cooperation
and, in particular, adherence to the mechanism of mutual recognition of
freezing and confiscation orders.

b) The differences between the partner countries emerge more
clearly from a comparative examination of the procedural regulation of
freezing, to which the second study12 is specifically dedicated. Certainly, it
is true that in practice freezing measures are used for similar purposes in
all Member States. However, it is also true that the procedures used to
freeze assets vary greatly from one EU country to another and may even
differ significantly within the same country, depending on the type of
confiscation for which the freezing is ordered. This makes all types of
partitions and classifications extremely difficult.

10 D. MOROŞAN, F. STRETEANU, D. NIŢU, Substantive aspects of confiscation.
11 See the aforementioned judgment of the Italian Constitutional Court of 10 May

2019, no. 112 (supra, sub par. 2, nt. 1).
12 O. CAHN, J. TRICOT, Procedural aspects of freezing in Europe.

584 ALESSANDRO BERNARDI



However, an examination focusing on the traditional distinction be-
tween the conditions for the use of freezing procedures and the guaran-
tees against the use of these procedures makes it possible to identify cer-
tain convergences between the national systems, which, moreover, would
appear to be in a minority compared to their divergences. Fortunately, the
latter are not necessarily an obstacle to the mutual recognition of freezing
measures. Nor are these differences an obstacle to the recognition of guar-
antees concerning both the right to restitution of assets frozen but not
confiscated and compensation in the event of unlawful freezing. More-
over, these guarantees are generally negatively conditioned by the ten-
dency to recognise the responsibility of the State in a very restrictive way.

c) The third study13 carried out a comparative analysis of the proce-
dural legislation of the six partner States on confiscation. In particular,
following the same pattern adopted by the questionnaire on which each
national unit based its reports, the author compared the provisions in
force in the legal systems of the above-mentioned States that regulate: i)
the confiscation procedures; ii) the authorities competent to request and
issue confiscation orders; iii) the standards of evidence to be met to im-
pose such orders; iv) the deadlines to be respected in the procedures in
question; v) the guarantees available to the recipient of confiscation or-
ders to protect its fundamental rights.

As mentioned above, despite the willingness of the EU legislator to
recompose national legislations and procedures that are still very differ-
ent from each other, the discrepancies between the rules on confiscation
with respect to the five points listed above appear particularly marked.
This emerges not only from the comparison of the laws of the six EU
countries, but also from the ever-increasing differentiation of the proce-
dural rules on confiscation even within each national system. This differ-
entiation, as mentioned under b), derives mainly from the proliferation
of models of confiscation highlighted several times in this volume and
from the specific profiles of each European procedural system. In this re-
spect, according to the author, the discretion of States in regulating con-
fiscation procedures is essentially due to two reasons. The first is that the
EU legislator has focused its harmonisation efforts on the substantive
rules in this area. The second is the choice of the EU legislator to make
procedural guarantees and the regulation of evidence optional. As far as
the latter aspect in particular is concerned, the Member States are di-
vided into two groups. The first includes countries that maintain intact
or almost unchanged, even for confiscation procedures, the rule of “be-

13 W.S. DE ZANGER, Procedural aspects of confiscation.
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yond reasonable doubt”. The second group includes countries that make
exceptions of various nature and intensity to the above rule in order to
ensure the maximum possible effectiveness of national law in this area.
To this end, this second group of countries adopts evidence-based rules
that range (not always in a sufficiently clear manner) from the “balance
of probabilities” to “reasonable suspicion” or “reasonable belief”. The
use of these rules has been particularly successful in relation to proce-
dures aimed at issuing extended confiscation orders, in which their pos-
sible recipients are forced to rebut presumptions about the illegal origin
of the targeted property.

d) Faced with this intricate picture, composed of profiles both of a
converging tendency and of still considerable differentiation of national
systems, the fourth study14 analysed the national forecasts on the subject of
mutual recognition adopted in transposition of the Framework Decisions
2003/577/JHA and 2006/783/JHA15. These provisions cover different as-
pects: the competent authorities in freezing and seizure procedures; any
special rules for resolving conflicts of jurisdiction within the State; the
time limits for carrying out freezing and seizure procedures; the languages
that can be used to request the cooperation of another Member State; the
reasons for postponing freezing and seizure procedures. The author fo-
cuses on certain key aspects of judicial and administrative cooperation on
freezing and confiscation, and in particular on: the evolution, at both EU
and national level, of the rules concerning the grounds (some optional,
some mandatory) for legitimate refusal to cooperate; the potential conse-
quences of this evolution on cooperation; the models of confiscation
which may fall within the scope of the two Framework Decisions and
Regulation 2018/1805 replacing them. At EU level, the adoption of this
Regulation has expanded the catalogue of grounds for refusal by adding
the protection of the principle of territoriality and the “exceptional” cases
of “a manifest breach of a relevant fundamental right as set out in the
Charter [CFREU]”16. These reasons were then (further) extended also to
the national level, by provisions that refer both to other types of EU17

principles and rights, and to national interests that can be evaluated with

14 V. WEIER, Horizontal analysis on mutual recognition.
15 As regards, respectively, the execution in the European Union of freezing orders

with respect to property or evidence and the application of the principle of mutual recogni-
tion of confiscation orders.

16 Art. 8, paragraph 1 reads as follow: «in exceptional situations, there are substantial
grounds to believe, on the basis of specific and objective evidence, that the execution of the
freezing order would, in the particular circumstances of the case, entail a manifest breach of
a relevant fundamental right as set out in the Charter, in particular the right to an effective
remedy, the right to a fair trial or the right of defence».
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a very wide margin of discretion (exemplary, in this regard, is “public or-
der”). The author also points out that, in some cases, certain fundamental
principles – for example, that of ne bis in idem – have been counted as op-
tional grounds for refusing judicial and administrative cooperation on
freezing and confiscation. The non-compulsory refusal to cooperate in the
case of bis in idem calls into question the adequate protection of this prin-
ciple in an area where the duplication (or even multiplication) of pro-
ceedings and orders for freezing and confiscation on a continental scale
could prove to be particularly frequent. The fact remains that the stan-
dards of protection of fundamental principles and rights in this area are
somewhat safeguarded by the space left by Regulation 2018/1805 to the
grounds for refusal by the EU Member States. This may also have a neg-
ative impact on judicial and administrative cooperation in this area.

As far as the confiscation models that can be recognized and exe-
cuted outside the issuing State is concerned, the entry into force of Reg-
ulation 2018/1805, exalting the principle of mutual recognition, could
abstractly remove – despite the use of the ambiguous formula “within
the framework of proceedings in criminal matters” – the obstacle to co-
operation represented by the increasing differentiation of the confisca-
tion models and the different recourse to them made in the European
scope. However, beyond the attempt to improve cooperation on freezing
and confiscation, regardless of the differences that can be found in Eu-
rope at both substantive and procedural level, the author considers that
the malfunctioning of the cooperation itself emerges mainly in practice.
The introduction of EU rules, even if they are binding and contained in
an instrument directly falling under national law, can therefore have little
impact on it.

(e) Finally, in the light of the aims of the research, the last two stud-
ies concerning the horizontal comparison of national rules on the admin-
istration of frozen and confiscated assets have proved to be of great in-
terest. In particular, the fifth study18 focuses on two different and com-
plementary issues. The first one concerns the moments of convergence
and divergence that can be found in the national rules in relation to the
management and disposal of frozen assets. The second one concerns the
conformity of these regulations with the relevant EU rules contained in
Directive 2014/42/EU and Regulation (EU) 2018/1805.

17 As in the case of Belgium and Germany, whose national rules refer to Art. 6 TEU
and, therefore, also to the fundamental principles and rights enshrined in the ECHR, to those
covered by the other international conventions in which EU States participate and those
derived from the constitutional traditions common to those States.

18 T. SLINGENEYER, Horizontal report management freezing.
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With regard to the first issue, the author points out first of all that
while decisions on the management of frozen assets are generally taken
by the judicial authorities that ordered the freezing, the implementation
of these decisions implies the intervention of very different bodies from
one State to another. However, the creation of centralised national offices
in all partner countries (with the exception of Germany) makes it possi-
ble to overcome many of the difficulties posed by this heterogeneity, par-
ticularly when the offices in question are exclusively responsible for the
management of frozen and confiscated assets. In the latter case too, how-
ever, recourse to external asset managers appointed and supervised by
the judicial authorities is common.

With specific reference to the problem of the safekeeping of assets,
almost everywhere the basic distinction is that between leaving the thing
in custody to its owner (freezing) or giving it to the police (seizure). The
first solution is less expensive (even if we must not underestimate the
costs related to the control of the behaviour of the subject maintained in
the ownership of the property), but it entails the loss of that “exemplar-
iness” which, in the eyes of the community, only an order of seizure can
have. Moreover, asset management techniques differ – in some States
they are more conservative and in others more dynamic. With regard to
the sale of assets during their freezing or seizure, it is generally allowed,
with solutions that differ from State to State as to the categories of
saleable assets, the manner of sale, the person to whom the related costs
are to be charged and whether or not the consent of the owner is re-
quired. The rules on social re-use of seized assets (called for by Regula-
tion 2018/1805) also differ from one partner State to another, while there
is a common concern to protect bona fide third parties.

With the exception of Italy, which in response to organised crime
has long experience in seizing and confiscating illicit assets, the other
partner States lack adequate databases and statistics on frozen assets and
their management.

Ultimately, the European legislation on the management of frozen
assets lays down two essential rules capable of overcoming, at least in
part, the resistant differences between European countries on this point.
The first rule is that “The management of frozen and confiscated prop-
erty shall be governed by the law of the executing State” (Article 28(1) of
Regulation 2018/1805). The second is that the notion of “victim” (whose
rights over frozen and confiscated assets are increasingly being taken into
account in the aforementioned European texts)19 must be interpreted in
accordance with the legislation of the issuing State. The latter State is

19 See, in particular, Art. 29 of Regulation 2018/1805.

588 ALESSANDRO BERNARDI



also responsible for the decision to return frozen assets to the victim; this
decision must be followed up by the executing State, except in the cases
specified in Article 29 of Regulation 2018/1805.

The above Regulation also deals with expenditure on the manage-
ment of frozen assets and the destination of the latter. However, despite
all this, the author considers that this management, previously neglected
by the framework decisions on freezing and confiscation and by the 2014
directive itself, is also insufficiently regulated by the regulation in ques-
tion. This would be demonstrated by the fact that Chapters II and III of
the Regulation, which are indeed full of very specific rules, focus entirely
on the subjects of transmission/recognition/enforcement of freezing and
confiscation orders, while only three articles of Chapter IV cover the
subject of the management of confiscated assets. In this way, even the
most recent European legislation shows that it underestimates the need
to focus properly on issues which, if sufficiently regulated at European
level, could undoubtedly facilitate the delicate management phase.

f ) Lastly, the sixth study20 focuses on the problems posed by the State
management of assets that are much more complex than those tradition-
ally confiscated. In this regard, the author recalls that, with the emergence
of increasingly pervasive models of confiscation, the types of goods con-
fiscated and, consequently, the forms of destination of the same have also
changed. In this way, we have moved from a simplified management,
which can be reduced to the alternative between the destruction of the
property and its simple assignment to the State, to much more complex
types of management which reflect the same complexity of the confis-
cated property. At the same time, the “functional” and “symbolic” need
to allocate confiscated assets to specific forms of crime-fighting or victim
compensation emerged, first at national level and then at European level.
In particular, Directive 2014/42/EU provides for the possibility for Mem-
ber States to use confiscated property for purposes of public or social in-
terest. However, these are destination forms currently not adopted by all
partner countries. Similarly, not all partner countries followed the sugges-
tion (also contained in the 2014 directive) to set up central coordination
offices for the administration of confiscated assets. These offices are the
natural recipients of specialised expertise, thus being able to solve the le-
gal, economic and social problems underlying the confiscation of the most
complex assets (companies, large real estate) even if not directly related to
criminal acts. The assets in question usually require a “dynamic” adminis-
tration in order to prevent their depreciation.

20 S. BOLIS, The destination and administration of confiscated assets.
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Moreover, as the author points out, also in the countries in which
central authorities have been created for the management of the confis-
cated assets and properties, such authorities differ from one country to
another, especially with regard to the categories of assets and properties
to be managed and the relative, concrete operating methods. In this re-
gard, the author emphasises the importance of the Italian experience in
the management of companies characterised, during confiscation, by “le-
galisation” costs of various kinds (officially hiring the employees, adapta-
tion of the purification plants, closure of previous relationships with en-
tities or individuals belonging to or otherwise close to organised crime)
that often lead to the bankruptcy of the company. A little less problem-
atic (but still complex) is the management of buildings, often assigned to
local authorities or intended for social purposes. In other cases, as specif-
ically allowed by the 2014 Directive, real estate may be sold. Also, in
light of the case-law of the Court of Justice, the author stresses that this
should be done in such a way as to reconcile, on the one hand, the need
to prevent repurchase by persons belonging to the same criminal envi-
ronment and, on the other hand, the need to safeguard the principles of
transparency, equality and proportionality.

Finally, after illustrating the specific methods of use of the confis-
cated goods by the police forces in the single countries, the author dwells
on the problems posed by the diversity of the national systems with re-
spect to the administration of the goods allocated abroad. These prob-
lems are only partly solved by the principle of mutual recognition which
has been progressively established since Framework Decision 2006/
783/JHA. Nor are they entirely resolved by the adoption of international
and European rules aimed at giving priority to the return of assets or
proceeds of crime confiscated, in order to allow compensation to victims
of crime or the restitution of such assets and proceeds to their rightful
owners.

SECTION II

PROPOSALS FOR MORE EFFECTIVE EUROPEAN COOPERATION 
ON FREEZING AND CONFISCATION

4. Preliminary remarks

As we have seen, the reports referred to in the previous paragraphs
examined, in addition to national legislation, all the relevant EU sources,
highlighting how many of them are capable of promoting harmonisation
and inter-state judicial cooperation. Even so, despite the large amount of
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legislation adopted in this area within the Union, certain issues that are
far from marginal would appear to have escaped the EU legislature or
been deliberately left unresolved.

Here, after a brief excursus on some possible reforms aimed at har-
monising fundamental rights on freezing and confiscation with a view to
facilitating inter-state cooperation, some specific issues relating to judi-
cial cooperation will be addressed. In this regard, in this Section the fo-
cus will be on certain issues concerning coordination between requesting
and requested authorities, distinguishing between cases of multiplication
of freezing and confiscation orders, and cases of application of alterna-
tive measures to the freezing or confiscation originally envisaged. Finally,
in Section III, cases of management of frozen or confiscated assets will be
considered. Following these investigations, proposals will be made for
possible improvements to the abovementioned system of cooperation be-
tween EU Member States on freezing and confiscation.

Despite the fact that, when the research began, Regulation 2018/
1805 had not yet been adopted (which, moreover, is not yet applicable),
everything proposed below takes for granted the full operation of this in-
strument. Moreover, the regulation in question has already been in force
for a number of months21, and even though in its first two years of life
the EU Member States are not required to apply it, this two-year period
does not constitute an unburdened period for them, since it is precisely
intended to allow them to equip themselves to fully implement the regu-
latory provisions. Not to mention the fact that the date from which the
regulation will become applicable is now quite close22. It is therefore all
the more clear from the outset that it must be taken into account as
much as possible, as it is the basis for any further proposals.

5. Harmonising freezing and confiscation guarantees as a prerequisite for
better cooperation between EU Member States

The main aim of the research “Improving cooperation between EU
Member States in confiscation procedures” is not to identify good prac-
tices to raise the guarantees applicable to the discipline of freezing and
confiscation. However, it is clear that, as previously mentioned23, the

21 In accordance with Art. 41, “This Regulation shall enter into force on the twentieth
day following that of its publication in the Official Journal of the European Union” (on 28
November 2018).

22 In accordance with Art. 41 thereof, the regulation “shall apply from 19 December
2020”.

23 A. BERNARDI, Presentation, in this volume, par. 7.
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multiplication of confiscation models and their increasingly pervasive
profiles in conflict with fundamental rights may hinder inter-state coop-
eration in this area. On the other hand, cooperation itself is further ham-
pered by the current tendency of some EU countries to increasingly use
their constitutional principles and rights to oppose the constraints of EU
harmonisation and cooperation. There is therefore an urgent need to de-
velop a system of common guarantees, aimed at minimising the risk of
EU Member States refusing to cooperate in freezing and confiscation
procedures in the name of safeguarding their own constitutional stan-
dards.

Both the study on the relationship between confiscation and funda-
mental rights in the ECHR carried out in the context of this research24

and comparative law investigations carried out in the same circum-
stances25 have made it possible to highlight certain problematic aspects
of the current rules governing these institutions, which are likely to be
improved.

In this regard, it is worth noting, first of all, the difference between
the legal guarantees generally available to defendants in criminal pro-
ceedings and the guarantees available to them in freezing and confisca-
tion proceedings. In the latter cases, guarantees are often reduced. Thus,
for example, with respect to what is generally established in relation to
evidence in ordinary criminal proceedings, cases of summoning and
hearing of witnesses and experts may be limited. In particular, in relation
to cases of confiscation for the equivalent, the issue of the order may take
place at a stage of the procedure that no longer allows the celebration of
an oral hearing to ascertain the belonging of the “equivalent property” to
the recipient of the measure (and not to a bona fide third party). Simi-
larly, the extended confiscation order may be adopted in the enforce-
ment judgment. The latter, by its very nature, does not allow an oral
hearing to be held with witnesses and experts able to refute, if necessary,
the charges. This refutation, however, seems both more appropriate and
easier when the above theses are based on presumptions not of a crimi-
nal but of a civil nature, such as that of the “more probable than not”.

Such recourse to legal conjecture unfavourable to those affected by
freezing and confiscation orders is not, in itself, incompatible with the
presumption of innocence. In such cases, however, the right to refute
such conjectures in accordance with the right of defence must remain

24 M. SIMONATO, M. FERNANDEZ-BERTIER, Confiscation and fundamental rights: the quest
for a consistent European approach, in this volume.

25 See SECTION III in this volume.
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unaffected. In fact, in some cases, in freezing and confiscation proce-
dures this right is being sacrificed, giving the requested authorities the
opportunity to refuse cooperation in the name of fundamental rights.

For these reasons, it would seem appropriate to harmonise at Euro-
pean level the guarantees of the person affected by the freezing and/or
confiscation. It would therefore be desirable for the EU Commission to
commit to drawing up hard law legislation aimed at providing a cata-
logue of minimum guarantees for people at risk of confiscation.

6. Duplication of requests for freezing and confiscation from different
States in relation to the same offence: the ne bis in idem principle and
possible solutions to the conflict of jurisdiction

It is now time to address the problems to which the research “Im-
proving cooperation between EU Member States in confiscation proce-
dures” paid particular attention, starting with those concerning coordi-
nation between requesting and requested authorities in cases of freezing
and confiscation orders.

This coordination is, however, entirely compromised in cases of
non-recognition and non-enforcement of freezing26 and confiscation27 or-
ders. The first of the cases considered here occurs when the enforcement
of the measure is contrary to the principle of ne bis in idem. The prob-
lem arises whenever two or more freezing or confiscation orders have
been issued (in relation to the same property located in an EU State as a
result of the same crime), at least one of which has been issued by a court
belonging to an EU State other than the issuing State.

At first sight, it would seem to be a minor problem in practice, as
these hypotheses of bis in idem can be considered difficult to verify. In
reality, this is not the case, when one considers that inter-state coopera-
tion in matters of freezing and confiscation concerns also, if not above
all, assets of subjects belonging to trans-national organised crime, or as-
sets belonging to a legal person operating within a trans-national crimi-
nal organization. These are therefore assets owned by (or otherwise avail-
able to) persons whose same conduct (starting with that of criminal as-
sociation) can take place in several States, thus justifying a plurality of
criminal proceedings all based on the principle of territoriality. Also,
sometimes, the same illegal conduct committed in a single State may trig-
ger two criminal proceedings in two different States: for example, where

26 See Art. 8, Reg. 2018/1805.
27 See Art. 19, Reg. 2018/1805.
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one of these proceedings is based on the principle of territoriality and
the other on the principle of active or passive personality28. In turn, each
of these proceedings may justify the adoption of an extended confisca-
tion order, possibly affecting all assets of the said persons.

In relation to such bis in idem cases, the question is which freezing
or confiscation order should take precedence. Since the offence is the
same, some of the possible selection criteria shall not apply but can be
used in cases where measures are combined (for example, the criterion
concerning the greater or lesser seriousness of the specific fact is not ap-
plicable)29. However, also in this case, there are more than one possible
selection criteria. The first to come to mind are the chronological order,
which favours the freezing or confiscation order first notified to the exe-
cuting authority, as well as the “territorial” criterion, which would give
priority to a measure by the State in which the property to be frozen or
confiscated is located30. However, there are also other possible criteria31

of which Council Framework Decision 2009/948/JHA of 30 November

28 See in this respect Green Paper on conflicts of jurisdiction and the ne bis in idem prin-
ciple in criminal proceedings {SEC(2005) 1767, https://publications.europa.eu/it/publication-
detail/-/publication/.../language-it. This Green Paper underlines that “the scope of many
national criminal jurisdictions has been extended considerably in the past years” (3).

29 On the other hand, priority to the most serious abstract offence could be given. It is
in fact possible that the same fact is abstractly considered to be of greater or lesser gravity
depending on the State in which it is being prosecuted.

30 Indeed, Regulation 2018/1805 does not lack rules that place the expectations of the
executing State in a very favourable position. For example, under Art. 21, paragraph 1 of the
Regulation, “The executing authority may postpone the recognition or execution of a confis-
cation order transmitted in accordance with Art. 14 where: [...] (c) the property is already the
subject of ongoing confiscation proceedings in the executing State”. In this case, therefore, a
confiscation proceeding pending in the executing State may even first paralyse the execution
of a confiscation order issued in another State, and then subordinate the execution to the
rules on “multiple orders” in force in the executing State. In theory, these rules can privilege
the confiscation of “internal” origin over those of “external” origin in any case.

31 A further criterion could distinguish between freezing and confiscation orders, giv-
ing priority to the latter. This additional criterion, in fact, would seem superfluous, since the
right not to suffer a double trial for the same crime is enshrined in Art. 50 CFREU and the
defendant, once convicted in one of the two criminal proceedings, is very much interested in
communicating this information to the other judicial authority with a view to enforce the
transnational side of the ne bis in idem principle. On the contrary, at first sight, cases in which
two freezing measures are issued would seem difficult to occur. It is more likely that, well be-
fore a possible conviction, “a suspected or accused person invokes, while giving details, that
he is subject to parallel criminal proceedings in respect of the same facts in another Member
State” (see recital 5 of Council Framework Decision 2009/948/JHA of 30 November 2009,
on prevention and settlement of conflicts of exercise of jurisdiction in criminal proceedings). In
practice, however, it is not possible to prevent every situation where jurisdiction over the
unlawful act is controversial and where there is no consensus about the interruption of one
of the two parallel criminal proceedings.
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2009 on prevention and settlement of conflicts of exercise of jurisdiction
in criminal proceedings” offers examples32.

Regulation 2018/1805 says nothing about which criterion or criteria
are to be given priority and, more generally, does not contain any rules
capable of guiding the choice of the executing authority33. This instru-
ment, like the Framework Decision referred to above, therefore seems to
promote a case by case approach, in respect of which the Member States
enjoy a wide margin of discretion. This is, in fact, the approach tradi-
tionally used when drafting European proposals and legislation to regu-
late hypotheses of dual jurisdiction, characterised by the absence of any
hierarchy among the criteria suggested, as well as the absence of a closed
catalogue. Indeed, the lack of binding criteria seems to reflect the recur-
rent political difficulties encountered in regulating conflicts of jurisdic-
tion at European level34. These difficulties were, moreover, further reiter-
ated by the resistances of the EU countries to adapt effectively to the al-
beit minimal constraints enshrined at EU level35.

32 In particular, recital 9 of this framework decision lists, as “relevant criteria” for the
risolution of conflicts of jurisdiction, “the place where the major part of the criminality oc-
curred, the place where the majority of the loss was sustained, the location of the suspected
or accused person and possibilities for securing its surrender or extradition to other jurisdic-
tions, the nationality or residence of the suspected or accused person, significant interests of
the suspected or accused person, significant interests of victims and witnesses, the admissi-
bility of evidence or any delays that may occur”. At least some of these criteria could be used
to choose the freezing/confiscation order to recognise.

33 For example, a European body could be envisaged in an EU text to act as a media-
tor, as suggested in general by the Green Paper on conflicts of jurisdiction and the principle of
ne bis in idem in criminal proceedings (5).

34 See, in particular, the Action Plan of the Council and the European Commission for
implementing the provisions of the Treaty of Amsterdam on the construction of a common
area of freedom, security and justice, adopted in Vienna in 1998; the Programme on mutual
recognition of decisions in criminal matters of 2000; the Hague Programme of 2004, dedi-
cated to strengthening the area of freedom, security and justice of the European Union. Fur-
thermore, following the Tampere European Council in 1999, the European Commission
(COM [2000] 495) placed the issue of prevention and resolution of conflicts of jurisdiction
between Member States on the agenda of initiatives to strengthen the principle of mutual
recognition of judicial decisions in criminal matters. On the subject, see C. LIGETI, G. ROBIN-
SON (eds.), Preventing and Resolving Conflicts of Jurisdiction in EU Criminal Law, Part I and
Part 2, Oxford, 2018; MAX PLANCK INSTITUT OF FREIBURG, Freiburg Proposal on Concurrent
Jurisdictions and the Prohibition of Multiple Prosecutions in the European Union, 2003.

35 These difficulties are witnessed, above all, by the generalised delay with which many
Member States have transposed the above-mentioned Framework Decision, while many
other Member States appear not to have yet adopted the appropriate transposing legislation:
see EUROPEAN COMMISSION, Report from the Commission to the European Parliament and the
Council on the implementation in the Member States of Framework Decision 2009/948/JHA of
30 November 2009 on prevention and settlement of conflicts of jurisdiction in criminal pro-
ceedings, Brussels, 2.6.2014, COM(2014) 313 final; and, last but not least, by providing data
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In cases of bis in idem, the choice to leave to the judicial authority
of the country of execution maximum freedom to adopt the criterion
that it considers preferable to identify the freezing or confiscation order
to be privileged could perhaps constitute the lesser of two evils. From a
different perspective, it might be worth trying to work towards the adop-
tion of a European text that identifies the criterion or criteria to be
favoured36, in a perspective of overcoming national fragmentation and
strengthening judicial cooperation. This is, of course, an optimistic
choice based on the hope (if not the conviction) that the problems of du-
plication of freezing and confiscation measures in the European context
can be resolved on the basis of shared rules.

The only certain thing is that, in cases of bis in idem, the requested
authority will not be able to fairly distribute the assets to be frozen or
confiscated between the two prosecuting authorities, necessarily giving
priority to one or the other. The case in which two or more requests for
freezing or confiscation are linked to the commission of different crimes
is different and will be examined below.

7. Concurrence of requests for freezing and confiscation from different
States for several offences: proposals on the criteria for choosing the
measures to be favoured

Apart from the cases of bis in idem, problems of judicial and ad-
ministrative cooperation which are difficult to resolve arise in relation to
further and even more frequent cases, in which more freezing or confis-
cation orders affect the same property, or affect more assets which are in-
capable of fully satisfying the claims of these measures. These are cases in
which the asset or assets are subject to more than one freezing or confis-
cation order issued by different EU37 countries in relation to two or more
offences committed there.

As mentioned, compared to the hypothesis of bis in idem, these hy-
potheses can occur even more frequently for at least three orders of rea-
sons: 1) because it is not limited by the “Right not to be tried or pun-

which often appear to be incompatible with those set out in the abovementioned Commission
Report, https://eur-lex.europa.eu/legal-content/IT/NIM/?uri=CELEX:32009F0948.

36 That is to say, to make sure that the choice of the preferred criterion is made on a
case-by-case basis by the executing authority after consulting Eurojust. The latter is indeed
responsible for “strengthening judicial cooperation, including through the settlement of con-
flicts of jurisdiction” (Art. 85(1)(c) TFEU).

37 Or from the same EU country, as long as both are different from the EU country in
which the asset to be frozen or confiscated is located.
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ished twice in criminal proceedings for the same criminal offence” re-
ferred to in Article 50 of the CFREU; 2) because, as mentioned above,
inter-state cooperation on freezing and confiscation is required to oper-
ate, above all, in relation to assets owned by persons belonging to
transnational criminal organisations, i.e. persons normally involved in
multiple offences often committed in different States; 3) because, fre-
quently, the hypotheses in question give rise to one or more money laun-
dering or self-laundering offences committed in the requested State.

The hypotheses considered here could be defined as “bis in bis”38

and give rise, to use the terminology used in Regulation 2018/1805, to
multiple orders39. Of course, there could be more than two freezing or
confiscation orders, just as there could be more than two offences on
which these measures are based. In the following, we will limit ourselves
to examining the most basic hypothesis of “bis in bis”, aware that the
phenomena we are dealing with could be more complex, in that they are
characterised by more than two measures adopted in relation to more
than two offences (“plus in plure”).

All the mentioned hypotheses can have a wide range of variants, of
which here we focus on the three main ones: (1) the one in which the two
(or more) offences giving rise to the two (or more) measures were com-
mitted in the same issuing State, which is different from the State in
which the property is located; (2) the one in which the two (or more) of-
fences were committed in two (or more) issuing States, and neither of
these two States is the State in which the property or properties are lo-

38 As two freezing or confiscation orders (bis) related to two different illegal acts (in
bis) are issued, and at least one of these orders have been issued in a Member State other
than the one where the asset to be frozen or confiscated is located. However, of course, the
freezing or confiscation orders issued could also be more than two, as well as there could be
more than two offences for which the freezing or extended confiscation is requested in rela-
tion to the same asset. The text only examines the most basic hypothesis of “bis in bis”, even
though the phenomena could be more complex, since they are characterized by a plurality of
measures for a plurality of illicit facts (“plus in plure”).

39 See art. 26 del suddetto regolamento: “If the executing authority receives two or
more freezing orders or confiscation orders from different Member States issued against the
same person and that person does not have sufficient property in the executing State to
satisfy all of the orders, or if the executing authority receives two or more freezing orders or
confiscation orders in respect of the same specific item of property, the executing authority
shall decide which of the orders to execute in accordance with the law of the executing State,
without prejudice to the possibility of postponing the execution of a confiscation order in ac-
cordance with Art. 21. 2. In taking its decision, the executing authority shall give priority to
the interests of victims where possible. It shall also take all other relevant circumstances into
account, including the following: (a) whether the assets are already frozen; (b) the dates of
the respective orders and their dates of transmission; (c) the seriousness of the criminal
offence concerned; and (d) the place where the criminal offence was committed”.
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cated; (3) the one in which one (or more) offences were committed in the
issuing State and one (or more) in the executing State.

In all these cases, given that the asset(s) in question proves to be
generally inadequate with respect to the claims contained in the freezing
or confiscation orders, the problem arises of identifying the criterion to
be followed for the choice of the measure to be given priority. As already
mentioned, compared to the “bis in bis” hypotheses, the possible selec-
tion criteria (alternative or cumulative) are even more numerous than the
criteria that can be used in the case of bis in idem. For example, priority
could be given to the measure notified first in chronological order40; or
the measure based on the most serious crime; or the measure that pro-
vides for the use of the property to compensate the victim of the crime;
or the measure issued in the State where the property is located.

While Regulation 2018/1805 makes no mention of the selection cri-
teria that may be used in relation to bis in idem cases, “bis in bis” cases
are governed by the aforementioned Article 26 of the Regulation41.
Moreover, in its first paragraph, this article merely states that where the
recipient of the measures “does not have sufficient property in the exe-
cuting State to satisfy all of the orders [...] the executing authority shall
decide which of the orders to execute in accordance with the law of the
executing State”42. Therefore, even in cases of bis in bis, the regulation is
fully in line with the legislation in force in the state requested.

It is true that, in the event that the national legislation leaves to the
implementing body some margin of discretion, the second paragraph of
Article 26 seems to be intended to guide that discretion by asking that
body give, first and foremost, priority to the interests of victims. It is true
that the same paragraph leads the body in question to take “all other rel-
evant circumstances into account, including the following: (a) whether
the assets are already frozen; (b) the dates of the respective orders and
their dates of transmission; (c) the seriousness of the criminal offence
concerned; and (d) the place where the criminal offence was commit-
ted”. However, the Regulation does not establish any hierarchy between
the above-mentioned circumstances, which, moreover, do not constitute
a closed catalogue. In fact, the rule in question leaves the door open to

40 This criterion, however, has the negative aspect of favouring the jurisdiction of the
fastest State (“first come, first served”), thus inevitably neglecting substantially more signifi-
cant criteria, such as, above all, those centred on the seriousness of the fact for which freez-
ing or confiscation is requested. or the existence of a victim to be compensated.

41 See, above, sub footnote 47.
42 As the abovementioned paragraph reads, “without prejudice to the possibility of

postponing the execution of a confiscation order in accordance with Article 21”.
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the assessment of other circumstances not explicitly provided for by it,
but able to influence the discretionary choice of the implementing
body43.

The flexibility of the indications provided for in Article 26 makes it
difficult to assume that, on freezing and confiscation, the legislation of
the executing State is contrary to this article of the regulation. Likewise,
this flexibility leaves largely unchanged the possible scope for discretion
conferred by the law of the executing State to the requested authority.
The latter could therefore, national law permitting, give priority to cer-
tain requests for freezing and confiscation and penalise others. But it
could also, unlike what happens in cases of bis in idem, agree to allow
more than one freezing/confiscation on the same asset or on all the assets
of the person affected, with a view to a fair and equitable distribution of
realised or unearned income between the two or more authorities that
have made the above requests.

Certainly, at this stage of inapplicability of Regulation 2018/1805, it
may seem premature to suggest possible further developments of the EU
rules on judicial cooperation on freezing and confiscation. Nevertheless,
even if this regulation proves its worth in practice, it would be appropri-
ate to prepare legislative texts with more detailed and therefore more
binding content: capable, in short, of harmonising on a European scale
the rules and criteria for the award of confiscated assets. A first step in
this direction could be a more explicit “hierarchy” of the criteria laid
down in Article 26 of the Regulation. In particular, the criterion consti-
tuted by the “seriousness of the criminal offence” could be placed im-
mediately after the one concerning the interests of victim.

8. Alternative measures to freezing and confiscation in Annexes I and II,
and their choice: guidelines

A further problem in the area of judicial and administrative cooper-
ation on freezing and confiscation concerns cases in which it is not pos-
sible to execute, in full or in part, a freezing or confiscation order. This
hypothesis seems to be underlying Article 23(3) of Regulation
2018/1805, according to which “the executing State may not impose al-
ternative measures to the freezing order [...] or confiscation order [...]
without the consent of the issuing State”.

43 The absence of any hierarchy among the suggested criteria and of a closed catalogue
represent the solution traditionally adopted when drafting European proposals and legisla-
tion on conflicts of jurisdiction.
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The issue of alternative measures to freezing or confiscation is
specifically addressed, respectively, in Section J of Annex I and Section I
of Annex II of the Regulation. According to these sections, the issuing
State must indicate to the executing State whether it authorises it to ap-
ply “alternative measures” in the event of non-execution or partial exe-
cution of freezing or confiscation orders. If so, the issuing State must also
indicate which measures or sanctions may be applied.

In this regard, the English text has been translated inaccurately, at
least into Italian44. Assuming that both in section J of Annex I and in sec-
tion I of Annex II there is a perfect correspondence between the mea-
sures respectively indicated in the first and second subparagraphs, these
rules shall have the following meaning: whereas under Article 28(1) of
Regulation 2018/1805 “The management of frozen and confiscated
property shall be governed by the law of the executing State”, the possi-
bility of applying alternative measures instead of freezing or confiscation
is left to the discretion of the issuing State. It is also left to the discretion
of the issuing State to indicate the types of measures applicable in place
of freezing or confiscation.

All this may be plausible, given that in Sections J and I of the above
annexes reference is made to freezing or confiscation resulting from vio-
lations committed in the requesting State. Consequently, the requested
State, in which the offence has not been committed, is not entitled to pro-
ceed autonomously with the freezing of the asset, with its confiscation or,
a fortiori, with the imposition of alternative measures to such instruments.

More problematic are the clarifications contained in paragraph 2 of
the above sections, relating to the indication by the issuing State of the
measures applicable instead of freezing or confiscation. In this respect,
there is a difference between section J of Annex I and section I of Annex
II. While the first of these sections does not contain any indication of the
alternative measures applicable on the indication of the issuing State, the
second section seems to take for granted that the alternative measures
applicable may include custody and community service (or equivalent
measures) The issuing State must also indicate the maximum period of
duration of these specific alternative measures.

44 In particular, in Section J of Annex I, the term “alternative measures” (paragraph 1)
has been translated as “alternative measures”, while the term “measures” (paragraph 2) has
been translated as “sanctions”. However, this translation is certainly incorrect: not being by
definition a sanction, freezing cannot be “converted” into a sanction. That is confirmed by
the fact that, in Section I of Annex II, the term “measures” (paragraph 2) is translated by the
term “measures” (notwithstanding that, in the latter case, the term “sanctions” would not
have been incorrect).
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In any case, the above mentioned difference between these two sec-
tions appears to be of modest importance with respect to the analogies
they present. In the event that freezing or confiscation is not possible,
both sections allow the issuing State to authorise the executing State to
apply alternative measures, the content and maximum duration of which
shall be decided by the issuing State itself.

It almost seems that these sections are based on the assumption that
the harmonisation of alternative measures on a European scale, first pur-
sued by the Council of Europe and then more vigorously by the Euro-
pean Union, has essentially led to the unification of such measures45. On
the other hand, despite the aforementioned harmonisation, the differ-
ences between the EU Member States are still considerable. While the
basic models of alternative measures are now very similar, it is also true
that in some national legal systems there are alternative measures that are
completely unknown in other EU States.

In any case, even alternative measures shared at European level of-
ten take on an infinite variety in different national legal systems. More
generally, in Europe, alternative measures apply within often very differ-
ent criminal systems (substantive and procedural). These differences in-
evitably have an impact on these alternative measures and have a signifi-
cant impact on their afflictiveness46 and effectiveness47 depending on the
EU State where they are applied.

In view of the above, it is clear that the issuing State cannot expect
the executing State to apply alternative measures to freezing or confisca-
tion which are not provided for by its national law. The issuing State may
not even expect the executing State to apply its alternative measures in a
manner (temporal, quantitative, etc.) which it does not allow. Also, from
a law-in-action perspective, it would be appropriate for the issuing State
not to suggest to the executing State that it adopt alternative measures,
the low reliability/effectiveness rate of which is well known in the latter
State. As can be seen, therefore, the choice by the issuing State of the al-

45 See A. BERNARDI, L’evoluzione in Europa delle alternative alla pena detentiva tra com-
parazione e impulsi sovranazionali, in Riv. it. dir. proc. pen., 2016, 51 ff.

46 For example, there are very different obligations among the Member States in rela-
tion to public works.

47 For example, unlike what happens in most EU countries, pecuniary penalty (which
sometimes tends to converge, and even merge, with confiscation: see A. BERNARDI, Presenta-
tion, in this volume, XI, nt. 8) has a very low effective rate in Italy. In fact, only about 3% of
the fines imposed are actually paid: see A. BERNARDI, The development of alternative sanctions
in Europe and the issue of prison overcowding, in A. BERNARDI (ed.), A. MARTUFI (coord.),
Prison overcrowding and alternatives to detention. European sources and national legal systems,
Naples, 2016, XXV.
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ternative measures to be applied in the executing State and the manner in
which they are to be carried out cannot take place without prior recogni-
tion of the similarities and differences between these countries in this
area. A prior dialogue between the issuing authority and the executing au-
thority would therefore be appropriate. It would also seem appropriate to
grant Eurojust an important role in connecting authorities in this area. As
is well known, Eurojust is the most qualified body to communicate with
the authorities of the Member States with a view to adopting the most ap-
propriate measures in the fight against transnational organised crime48.

Finally, it is worth pointing out that, within the vast range of alter-
native measures provided for in the EU Member States, measures which
differ not only in content but also in purpose can be found, since they
are designed to perform, as a matter of priority, a wide range of func-
tions49. In parallel, as already pointed out50, depending on the case, con-
fiscation predominantly takes the form of preventive, repressive, restora-
tive, reparatory or compensatory functions. Therefore, it is appropriate
for the issuing State, when authorising the executing State to apply alter-
native measures, to indicate the measures having the most similar func-
tions to the privileged ones from freezing or confiscation that might not
be possible in the present case.

Such a choice is particularly useful in cases of “multiple orders”,
where only one of the issued orders can obtain what is required. In fact,
it is not known at the outset whether the measures affecting the same as-
sets (or the total assets of the affected person) will be “multiple” or not,
nor whether or not all the measures will be able to obtain the freezing or
confiscation required. The inconveniences caused by the freezing or con-
fiscation measures which have not been carried out would be minimised
if alternative measures with similar functions were applied instead of the
above measures. That does not mean, of course, that in such cases the
executing authority must use all its remaining discretion to ensure that
the treatment accorded to the measures issued is fair and proportionate.
This means, in short, that if the executing State cannot satisfy all the re-
quests for freezing or confiscation, it will, in the light of the criteria men-
tioned above (of which a more precise hierarchy has been advocated

48 See G. DE AMICIS, G. IUZZOLINO, Guida al mandato d’arresto europeo, Milan, 2008; A.
WEYEMBERGH, The Development of Eurojust: Potential and Limitations of Article 85 of the
TFEU, in New Journal of European Criminal Law, 2011, Vol. 2, Iss. 1, 75 ff.

49 See A. BERNARDI, The development of alternative sanctions in Europe and the issue of
prison overcowding, cit., X.

50 See A. BERNARDI, Presentation, cit., par. 5.
51 See, supra, sub par. 7.
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here)51 satisfy the most urgent requests, giving priority, first and fore-
most, to the needs of the victims. For further requests, the lesser evil
would be precisely that of applying alternative measures indicated by the
issuing State capable of performing functions similar to those of freezing
or confiscation.

Future EU legislation on freezing and confiscation could therefore
profitably contain such clarifications.

SECTION III

PROPOSALS FOR BETTER MANAGEMENT OF FROZEN 
AND CONFISCATED ASSETS

9. Foreword

Turning now to the problems posed by the management of frozen
and confiscated assets, it was rightly pointed out in the course of the re-
search that the rules laid down in Regulation 2018/1805 on the subject
are undersized compared to those concerning the recognition and en-
forcement of freezing and confiscation orders52. In fact, while two special
chapters are dedicated to the latter, only Articles 28, 29 and 30 of the Reg-
ulation are dedicated to the management of these assets. These articles
therefore inevitably end up being incomplete. In addition, they appear to
be rather vague in several parts, thus compromising their degree of coer-
civeness and deserving of integration by future, desirable EU sources.

10. The desirable additions to Regulation 2018/1805 on the management
of frozen assets: “pre-freezing planning” and the rights of the holder

As regards the shortcomings in Regulation 2018/1805, it does not
provide for a possible “pre-freezing planning” phase, which could also
be important for the issuing of the freezing order. Such planning could
make it possible, first and foremost, to assess whether, in light of the
value of the asset, its greater or lesser capacity to depreciate and the costs
of its safekeeping, the measure transmitted to the executing State should
provide for the freezing or seizure of the asset, so as to prevent the risk
that “the costs of managing the asset [...] exceed the value of the asset
upon realisation”. Certainly, one way of preventing this risk could be to
leave the property in the custody of its owner. Even in this case, however,
adequate pre-freezing planning could maintain its usefulness, helping to

52 Cfr. T. SLINGENEYER, Management of frozen assets, in this volume, par. 1.7.10.
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clarify in advance the obligations to be imposed on the owner of the
property to ensure the best preservation thereof53. The same planning
could also help to clarify “the kind of restrictions that ought to be placed
on the use of the asset as well as the measures needed to monitor com-
pliance with such restrictions”54.

However, account must be taken of the fact that, as has been
pointed out several times, pursuant to Article 28(1) of Regulation
2018/1805 “The management of frozen and confiscated property shall be
governed by the law of the executing State”. It therefore seems legitimate
to ask whether, in cases of judicial cooperation, the pre-freezing planning
proposed here should or should not be considered binding on the exe-
cuting authority.

A further gap in Regulation 2018/1805 and, more generally, in EU
sources on freezing and confiscation concerns the hypotheses of sale of
frozen or seized property. In this regard, it should be noted that under
Article 10(2) of Directive 2014/42 “Member States shall ensure that the
measures referred to in paragraph 1 include the possibility to sell or trans-
fer property where necessary”. In connection with that provision, Article
28(2) of the abovementioned regulation states: “The executing State shall
manage the frozen or confiscated property with a view to preventing its
depreciation in value. To that end, the executing State [...] shall be able to
sell or transfer frozen property”. As can be seen, none of these rules refers
to the need for the sale of frozen/disposed assets in the executing State to
take place with the prior consent of the owner of the assets in question,
nor is there any mention of the possibility of the owner himself having the
right to appeal against the decision to put these goods up for sale.

First of all, the rules in question would not pose a problem in rela-
tion to Article 1 of the Additional Protocol to ECHR and Article 17
CFREU, both concerning the right of property. In fact, the principle ac-
cording to which no one can be deprived of his property allows excep-
tions for reasons of public utility/public interest and under the condi-
tions provided for by law. However, the case law of the ECtHR concern-
ing Article 1 of the Additional Protocol anchors this derogation from the
right of property to the respect of the principle of proportionality. In
turn, pursuant to Art. 52.3 CFREU55, Article 17 of the CFREU must be

53 For example, in the case of real estate, the obligation of ordinary and extraordinary
maintenance, the payment of mortgage installments, etc.

54 UNODC, Effective management and disposal of seized and confiscated assets, Vienna,
Unodc, 2017, 28.

55 Article 52, par. 3 CFREU reads: “In so far as this Charter contains rights which cor-
respond to rights guaranteed by the Convention for the Protection of Human Rights and
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interpreted in light of the case-law of the ECtHR. That said, at least in
very exceptional cases, it is difficult to consider that the sale of a seized
asset can be considered so indispensable for public utility purposes that
it can be carried out without the consent of the owner of the asset in
question. It would therefore seem appropriate to supplement Article 28
of Regulation 2018/1805 with a provision aimed at making the sale of
frozen or seized property subject to the consent of the owner56. In the al-
ternative, there could be an obligation to notify the sale of the property,
explicitly providing for the possibility of appealing against this decision.

At least one other omission from the current rules on the manage-
ment of frozen assets deserves to be mentioned. It alludes to the absence
of rules on the right of the holder of the frozen but subsequently not
confiscated property to receive annuities produced by the asset in ques-
tion. An example could be any interest accrued in relation to the sums of
money seized, coupons on shares and bonds frozen, rent from real estate
removed from the full disposal of the owner. In some EU countries, in-
cluding Italy, the law does not adequately recognise these rights, which,
on the other hand, certainly deserve to be fully protected by European
legislation.

In short, it therefore seems very appropriate that European legisla-
tion on judicial cooperation concerning the freezing and confiscation of
assets should recognise the rights of the owner whose presumption of in-
nocence is confirmed in the final judgment. This would, moreover, radi-
cally prevent conflicts between the authorities of the requesting State and
the requested State, where in the absence of EU rules the above-men-
tioned rights could receive a very different level of protection.

11. The vagueness of the regulatory rules on the management of frozen as-
sets: the Gordian knot of their restitution to the victim and its possi-
ble dissolution by interpretation

The rules on the management of frozen assets laid down in Regula-
tion 2018/1805 are, in some cases, rather vague (if not intrinsically con-

Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid
down by the said Convention. This provision shall not prevent Union law providing more
extensive protection”.

56 At most, the rule in question could specify that the consent of the owner to the sale
for public utility/public interest is not indispensable in cases of absolute exceptionality. As
such, selling frozen assets without their owner’s consent would be justifiable under the
proportionality principle. In turn, this absolute necessity should be adequately accounted for
in the offer for sale measure.
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tradictory). Evidence of this claim seems to be provided by Article 29
concerning the “Restitution of frozen property to the victim”.

In particular, paragraph 2 of that article states that “Where the exe-
cuting authority has been informed of a decision to restitute frozen prop-
erty to the victim as referred to in paragraph 1, it shall take the necessary
measures to ensure that, where the property concerned has been frozen,
that property is restituted as soon as possible to the victim, in accordance
with the procedural rules of the executing State, where necessary via the
issuing State”. However, this restitution can only take place as long as
one of the different conditions indicated in the same paragraph does not
subsist.

Indeed, the two conditions provided for by letters a) and b) do not
pose any kind of problems. In fact, it is absolutely clear that there is no
opportunity to arrange the restitution of the frozen asset in cases in
which “(a) the victim’s title to the property is […] contested” e “(b) the
property is […] required as evidence in criminal proceedings in the exe-
cuting State”.

The condition referred to in point (c) is, on the other hand, com-
pletely different, as it prohibits the return of the property where “the
rights of affected persons are prejudiced”. According to Article 2(10) of
Regulation 2018/1805, “affected person” means the person deemed to
be both the holder of the frozen asset and the bona fide third party57.
However, the rights of these persons (first and foremost the right to
property, but also the mere right to enjoyment) are by definition affected
by a measure to return frozen assets to the victim. It is therefore easy to
understand that Article 29(2)(c) contains a condition which, if inter-
preted literally, would always frustrate the restitution obligation laid
down in Article 29.

A different interpretation is required in relation to this rule, based
on which the competent authority of the executing State, when deter-
mining whether or not to return frozen assets immediately to the victim,
must strike a balance between the damage caused to the holder of the
property by the restitution thereof to the victim and the damage caused
to the actual victim (or rather, to the injured party)58 by failure to return

57 In accordance with the abovementioned Art. 2 (10), “‘affected person’ means the
natural or legal person against whom a freezing order or confiscation order is issued, or the
natural or legal person that owns the property that is covered by that order, as well as any
third parties whose rights in relation to that property are directly prejudiced by that order
under the law of the executing State”.

58 Indeed, the term “victim” presupposes a conviction which, at the time of the request
for restitution of frozen (and not confiscated) property, cannot have occurred. On the other
hand, the term “injured party” only presupposes the establishment of a criminal proceeding.
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the asset. This balance leaves a very wide margin of discretion to the
competent body in the executing State, which may also not be familiar
with the details of the case. This discretion is not attenuated by para-
graph 3 of art. 29, according to which “Where the executing authority is
not satisfied that the conditions of paragraph 2 have been met, it shall
consult with the issuing authority without delay and by any appropriate
means in order to find a solution. If no solution can be found, the exe-
cuting authority may decide not to restitute the frozen property to the
victim”. Indeed, as is clear, this consultation still leaves the executing au-
thority the final word. Moreover, the text of Article 29 in no way ex-
cludes the possibility of borderline cases consisting in the consolidation,
in certain EU Member States, of systematic practices aimed at refusing
such dialogue, or at pretextually avoiding the return of property to the
victim, or even at automatically recognising the right to restitution with-
out taking into account the rights of the accused.

In light of the above, the question arises as to whether there is any
effective remedy available to the victim in the event of failure to return
the property to him or her, or the other way round, at the disposal of the
accused holder of the frozen property in the event of its restitution with-
out regard to that person’s rights. In the abovementioned borderline
cases, it might be permissible for both the defendant and the victim to
complain to the Commission that the executing State has failed to com-
ply with Regulation 2018/1805. In any other case, however, it is unlikely
that these subjects could benefit from such a remedy. Similarly, it is un-
likely to assume that, by means of an interpretative reference for a pre-
liminary ruling, it will be possible to obtain from the Court of Justice po-
sitions which are largely erosive of the discretionary power of the exe-
cuting authority which Article 29 of the regulation expressly seeks to
safeguard.

12. Harmonisation of sanctions for the holder of the assets who violates
the constraints related to freezing

With regard to the management of frozen assets, one final issue de-
serves to be addressed. The need to respect the restrictions imposed on
the owner to whom the frozen property remains entrusted, and more
generally the need for him not to evade, alienate or disperse the property
in question, raises the issue of the penalties applicable to that person in
the event of non-compliance with custody obligations. Since these penal-
ties are intended to ensure the proper functioning of an instrument
(freezing) which is the subject of many European harmonisation rules,
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they must necessarily be proportionate, effective and dissuasive59. They
should also have a level of afflictiveness in the Member States of the Eu-
ropean Union60. The progressive recourse to the most invasive forms of
confiscation, which find their natural antecedent in freezing rather than
in seizure, and the contextual multiplication of the cases of judicial co-
operation in the matter, highlight in particular this need for harmonisa-
tion of penalties.

So far, no EU legislative text has addressed this problem, the real
extent of which is, indeed, substantially unknown. In fact, there is a lack
of adequate comparative studies showing how different the national
penalties currently provided for in respect of these infringements are
from one Member State to another in terms of severity and effectiveness,
and whether and to what extent these penalties are not sufficiently dis-
suasive in some EU Member States. However, in view of the major dif-
ferences between the Member States in the penalties applicable to the
single categories of offences, especially where no EU harmonisation texts
have been adopted, there is a well-founded suspicion that, at present, the
penalties applicable in the event of a breach of the obligations relating to
the freezing of assets vary considerably from one State to another.

Certainly, where the EU Member States ever considered it necessary
to harmonise the penalties applicable to owners of frozen property who
do not respect the constraints established in relation to them61, it would
not be difficult to find an appropriate legal basis within the TFEU. The
problem concerns the choice between the first two paragraphs of Article

59 As the Court of Justice has repeatedly pointed out. See especially judgment of 21
September 1989, case C-68/88, Commission v. Greece; judgment of 10 July 1990, case C-
326/88 Hansen; judgment of 2 October 1991, case C-7/90, Vandevenne.

60 On the reasons for a thorough harmonisation of penalties at European level, espe-
cially (but not only) in relation to national criminal law implementing EU law, see A.
BERNARDI, Opportunité de l’harmonisation, in M. DELMAS-MARTY, G. GIUDICELLI-DELAGE, E.
LAMBERT-ABDELGAWAD (eds.), L’harmonisation des sanctions pénales en Europe, Paris, 2003,
451 ff.; ID., L’harmonisation des sanctions en Europe, in M. DELMAS-MARTY, M. PIETH, U.
SIEBER (eds.), Les chemins de l’harmonisation pénale, Paris, 2008, 289 ff.

61 The harmonisation proposed above would avoid forms of forum shopping. The issu-
ing authority could be led to require, in the presence of multiple assets belonging to the same
person and located in different EU States, the freezing of assets located in the one that pro-
vides for the most severe sanctions for non-compliance with the obligations related to the or-
der. In this way, in fact, the issuing authority would try to safeguard the value of the frozen
asset as much as possible. In theory, further and earlier forms of forum shopping would not
be excluded either. Indeed, the existence of strong sanctioning imbalances between EU
Member States in the event of non-compliance with freezing requirements could lead to the
offender placing potentially assets in one State rather than another. In this way, the owner of
the frozen asset would minimize the risk-penalty resulting from his failure to comply with the
constraints imposed by the freezing order.
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83 TFEU. As known, according to paragraph 2 of this article, “If the ap-
proximation of criminal laws and regulations of the Member States
proves essential to ensure the effective implementation of a Union policy
in an area which has been subject to harmonisation measures, directives
may establish minimum rules with regard to the definition of criminal of-
fences and sanctions in the area concerned”. Given that ensuring the
proper functioning of judicial cooperation in criminal matters is an EU
policy aimed at establishing an Area of Freedom, Security and Justice,
and that this policy has been the subject of harmonisation measures
which have also specifically concerned the regulation of freezing and
confiscation, recourse to Article 83(2) TFEU could initially be envisaged.
In this respect, the observation that the ancillary harmonisation provided
for in this paragraph is conditioned by the requirement of its indispens-
ability62 does not seem to be a major obstacle. In fact, this requirement,
although abstractly very strict, is potentially exposed to circumventions
of all kinds, and therefore does not necessarily guarantee a selection of
the hypotheses of accessory harmonisation that really respects the princi-
ple of ultima ratio63.

Undoubtedly, a more significant obstacle to the use of Article 83(2)
TFEU is the fact that the criminal harmonisation provided for therein
concerns areas previously covered by extrapenal approximation mea-
sures. On the other hand, European legislation on freezing and confisca-
tion undoubtedly has a penal nature, as is demonstrated by the fact that
both the 2014 Directive and the 2018 Regulation were adopted on the
basis of two Articles (82 and 83 TFEU) relating precisely to EU compe-
tence in criminal matters.

It would therefore seem more appropriate to use Article 83(1)
TFEU as the legal basis for such a harmonisation of the penalties applic-

62 Scholars argue that the meaning of indispensability is more stringent than the one of
necessity (which is provided for by Art. 83 TFEU, paragraph 1). In this regard, see (also for
further bibliographical references) A. BERNARDI, La competenza penale accessoria dell’Unione
europea: problem e prospettive, in Dir. pen. cont. - Riv. trim., 2012, 1, passim. In particular, the
a. stresses that “according to the first part of Art. 83.2 TFEU, recourse to the relevant har-
monisation rules is conditional upon their being indispensable for the effective protection of
EU policies. The fact that a given Union action must be indispensable rather than better (Art.
5(3) TEU) and necessary (Art. 5(4) TEU) [but also Art. 83(1) TFEU] seems to indicate a de-
sire to restrict the scope of the accessory criminal jurisdiction: as if, in relation to it, the gen-
eral limits placed on the Union’s action by the principles of subsidiarity and proportionality
were not only added but also exponentially strengthened” (64).

63 R. SICURELLA, Questioni di metodo nella costruzione di una teoria delle competenze del-
l’Unione europea in materia penale, in Studi in onore di Mario Romano, Naples, 2011, 2606,
complains about “the scarcely selective character of the requirement of ‘indispensability’”.
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able in the event of non-compliance with the obligations imposed under
the freezing system. Nevertheless, this paragraph refers to minimum har-
monisation rules on offences and penalties in the areas of particularly se-
rious crime. In principle, it does not appear that the breach of obliga-
tions arising from a freezing order constitutes a particularly serious of-
fence.

It is true, however, that – as demonstrated by the 2014 Directive –
the legal basis of Article 83(1) TFEU may be combined with that of Ar-
ticle 82(2) TFEU. The latter legal basis can in fact be used “to the extent
necessary to facilitate mutual recognition of judgments and judicial deci-
sions and police and judicial cooperation in criminal matters having a
cross-border dimension”.

It is also for judicial cooperation purposes that the harmonisation
rules envisaged here would be finalised. In fact, these rules would not
only ensure the dissuasive effect of the requirements imposed by the au-
thority of the executing State on the holder of the frozen asset, but
would also pursue the objective of increasing the trust of the issuing au-
thority in judicial cooperation focused on the freezing instrument.

Ultimately, Article 82(2) and Article 83(1) TFEU could probably le-
gitimise an EU hard law provision aimed at harmonising the penalties
applicable in the event of non-compliance with the obligations upon the
owners of frozen assets. If, however, it is considered that the time for
such a reform is not yet ripe, this harmonisation could be pursued
through European soft law standards. The purpose of the latter would be
to raise awareness among States as to whether non-compliance with the
requirements accompanying freezing measures should be regarded64 as a
“particularly serious offence”, or at least of a certain gravity, deserving of
proportionate, adequate and sufficiently dissuasive criminal sanctions.

64 In accordance with Art. 83(1) TFEU.
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