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Ladies and Gentlemen,

The Lex Super Omnia Association of Prosecutors is carefully watching and analysing the reality
of public prosecution as the institution intfended to guard the rule of law, responsible for
prosecuting crime, and supervising preparatory proceedings.

In order to pursue their statutory goals, public prosecution services should be guided by top
standards, reliability, honesty, and justice, also in its own organisation, the principles governing
its operations, and its relations with the employees. Yet, as far back as since 2016 and
promulgation of the regulations of the new Act on the Public Prosecution Service, including
the infroductory secondary legislation, the prosecution services have not met the standards.
The first, earlier unmet, absolutely arbitrary and inequitable decisions to demote prosecutors
of the National Public Prosecution Service and Appellate Public Prosecution Services revealed
that the time of the new prosecution regime would be the time of negative selection targeted
at persons instead of merits. As the time went by, the institution also initiated the process of
personnel replacement and restricting prosecutors’ self-governance turning the institution of
prosecutors’ self-governance into an illusion.

In addifion, on an unprecedented scale, official proceedings and disciplinary procedures
began to be launched against prosecutors who dared speak their minds loud and clear and
question the solutions promoted by the senior management of the prosecuting services for
goodreasons. The shuffling of membership of the disciplinary courts in such a way as o ensure
prevalence thereon of prosecutors performing functions at individual organisational units of
the prosecuting services has caused that the verdicts reached by the courts, as well as the
activities of the disciplinary ombudspersons are scarred with grave doubt as to the actual
independence of the persons holding the function posts and their capacity to make decisions
based solely on the accumulated evidence material and regulations of the law.

The assortment of the actions taken by the senior management of the prosecution service is
complete with delegations of prosecutors to units distant from their residence. All this is done
without any explanation or reasons, without listening to the prosecutors’ arguments, which
deprives them of their empowerment and reduces them to pawns moved about the board
of the game played by their superiors.

In one of his interviews, the National Prosecutor declared that the prosecution services would
be guided by the ‘stick and carrot’ rule. Following the earlier publications by the Association
where we described the ‘carrot’ elements, we here place in your hands a study of the system
of exerting pressure on prosecutors, restricting their independence in this way, and employing
various forms of persecution.

Alas, this is because the time has revealed that the ‘stick’ is by far most dominating with
respect to independent prosecutors in the prosecution services.

Respectfully yours,

Management Board, Lex Super Omnia Association of
Prosecutors
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| LET US START FROM THE BEGINNING ...

Christmas time in cozy atmosphere of the family, anticipation of the oncoming New Year....

The idyllic air of the point in time, sublime as it is, was disturbed by news shared on the
telephone and by emails on the publication of two bills on the Sejm website: Act on the
Public Prosecution Service (Sejm print No. 162) and Regulations enacting the Act on the
Public Prosecution Service (Sejm print No. 162A).

What had been a subject of gossip and speculation, particularly among the prosecutors,
became a fact on the Christmas Eve of 2015.

The bills on the Public Prosecution Service and the Regulations enacting the Bill were aimed
at infroducing allegedly fundamental changes to the system and organisation of the
prosecution services. The authors of the bill were said to determine comprehensive
changes to the form and operating principles of the prosecution service, its structure,
hierarchy, reporting lines, operations, including procedural and substantive law
competencies of prosecutors in the preparatory and judicial proceedings, the position and
role of prosecutors, including the principles of their appointment and dismissal, the options
of delegating them, the required qualifications, and their rights and obligations.

In the opinion of the authors of the bill, the arguments supporting introduction of such
fundamental changes were as follows: ‘the heretofore Act on the Public Prosecution Service
was adopted in 1985 and has been subject to numerous amendments. Today, it does not
meet the needs of a modern law-governed state, or the challenges related to the
development of technology and various kinds of criminal activities, particularly of terrorist
nature or of the organised financial and economic crime type’ (p. 88 of the bill).

The drafted amendments were also aimed at reorganising the structure of the prosecution
service — abolishing the General Prosecutor’s Office with the independent Prosecutor
General heading it, and forming the National Public Prosecution Service in its place, with
simultaneous merger of the functions of the Minister of Justice and Prosecutor General;
moreover, they were aimed at liquidating appellate public prosecution services and
replacing them with divisional public prosecution services.

The nearly 90-page long bill on the public prosecution service was appended with 10 pages
of an explanatory memorandum containing but vague statements which explained
nothing and referred to opinions of unknown experts, apparently laying the grounds for the
legality of the proposed changes. From fime perspective, one can clearly state that
substantive arguments in support of the proposed solutions were simply missing.

The above bills were submitted as parliamentary bills, which franslated to omission of public
consultations which might have served as a forum of thorough evaluation of the functioning
of the amendments to the Act on the Public Prosecution infroduced in 2009. In this way,
the voice of the prosecutor community was also eliminated, thus demonstrating its
disregard and neglect.



The reporting MP was Michat Wdjcik who announced self-correction consisting in deletion of
Art. 75 of the Act of 27 July 2001 — The Law of the Common Court System from Art. 127(1)of
the Bill on the Public Prosecution Service.

How did Michat Wojcik, MP justify the above change? He stated that it was an obvious
clerical mistake. He indicated that the text of the bill happened to contain a reference to
Art. 75 of the above-cited Act, while the text was identical with that of Art. 94 of the Bill on the
Public Prosecution Service.

One should note that Art. 75 of the Act of 27 July 2001 on Organisation of Common Courts
regulated the issues connected with the transfer of a judge to another place of posting. In
two cases, namely the transfer of a judge without his/her consent to another place of posting,
as specified in § 2(1) and 2(2), he/she had the right to appeal from the decision of the Minister
of Justice to the Supreme Court. Prosecutors were deprived of the right, since Art. 94 does not
contain any such provision. A mere clerical mistake!

An analysis of the works of the Sejm committees and sub-committees revealed above-
standard active engagement of the then undersecretary of state at the Ministry of Justice,
Bogdan Swieczkowski, who participated in the works of the Justice and Human Rights
Committee, sub-committees, and in the works of the Senate. Inquired in the matter by the
senators, he said: ‘The Ministry of Justice assisted the proposers with substantive and legislative
knowledge, but since it is an MP bill, | cannot discuss the reasons of processing the act af this
specific pace. | can only be happy because the Minister of Justice believes the sooner the
new Act on the Public Prosecution Service comes into force and effect, the better’
(stenographic record of 29 January 2016).

In his interview for the Gazeta Prawna Daily of 24 January 2016, Bogdan Swieczkowski did not
conceal the fact that the Ministry of Justice where he was an undersecretary, quote:
cooperated closely with the MPs in the compilation of the bill’. Engaged in the Sejm works on
the act were also, e.g.: Tomasz Darkowski, director of the Legislation Department, Ministry of
Justice, today a lawyer at the Kopeé and Zaborowski Law Office, Matgorzata Bednarek,
member of the ‘Ad Vocem’ Independent Associatfion of Prosecutors, now a judge of the
Disciplinary Chamber at the Supreme Court, and Jacek Skata, Chairman of the Prosecutors
and Prosecution Employees Trade Union, today a prosecutor at the Krakdw Divisional Public
Prosecution Service delegated to the National Public Prosecution Service. Both actively
supported Bogdan Swieczkowski backing the processed bills and not voicing any vital
substantive comments or reservations. That paid them well, since as indicated above their
professional careers accelerated substantially, and the organisations they represented were
successfully pacified. Michat Wéjcik, MP, was soon appointed Vice-Minister of Justice. Sitting
in the government bench during the works on the acts of law was prosecutor Beata
Skonieczna subsequently appointed deputy director of the Presidential Office, National Public
Prosecution Service; she was awarded two higher fitles, including one in the prize mode, plus
generous financial gratifications.

On 28 January 2016, both acts of law were adopted by the Sejm by 236 votes for, with 209
against and 7 abstentions. On 1 February, the Senate adopted the Act with no corrections,
and on 12 February 2017 it was signed by the President of the Republic of Poland.



An analysis of the progress of the legislation works shows that the Act on the Public Prosecution
Service and the Regulations enacting the Act on the Public Prosecution Service were
adopted after less than a month’s work, without due thought, ignoring any opinions or
positions of the lawyer community, non-governmental organisations, or the Sejm Office of
Analyses, and skipping public consultations. In refrospect, this is probably nothing surprising
against the observed legislation processes on other acts of law, but it was startling at the time,
perhaps because the prosecution services were dying abandoned and in silence,
unfortunately with all lawyer communities, primarily the prosecutors themselves, remaining
mute. Perhaps, they deserved it to an extent; yet, they had not received proper support at a
proper moment. Support came a bit later, and obviously words of frue gratitude should be
extended therefor.

Are the Acts truly future-proof, addressing the 21st century needs, as Bogdan Swieczkowski
used to repeat again and again, meeting the EU recommendations, guaranteeing the right
fo speak one’s mind on fopics connected with the functioning of the broadly construed
judicial and law-and-order systems?

The Lex Super Omnia Association of Prosecutors devoted three of its previous reports available
online to the functioning of the prosecution services under the rule of these allegedly modern
acts of law.



Il DEGRADATIONS, DELEGATIONS, WHAT ELSE?

The two acts of law: the Regulations enacting the Act on the Public Prosecution Service and
the Act on the Public Prosecution Service itself, promulgated by the Parliament at an express
pace and signed by the President came into force and effect on 4 March 2016.

At the time, many experienced and competent prosecutors voluntarily retired. Some of them
had experienced working with the current management of the prosecution services, knew
their stratagems, and were most likely guided by that experience when making the uneasy
decision to retire from service.

Based on the data obtained it has been found that in the period between 1 January 2016
and 15 March 2016 166 person retired, including:

— 16 prosecutors of the Prosecutor General Office,

— 30 prosecutors of the Appellate Public Prosecution Service,
— 75 prosecutors of the Regional Public Prosecution Service,
— 45 prosecutors of the District Public Prosecution Service.

Following 15 March 2016, further 28 persons retired, which means that by 15 April 2016 194
persons in fotal had made the decision.

To visuadlise the scale of the phenomenon, the above data should be compared to the
numbers of prosecutors of the ordinary organisation units of the prosecution services
tferminated on retirement terms in the years 2010 - 2015':

— 2010- 118 persons,
— 2011-118 persons,
— 2012-125 persons,
— 2013 - 104 persons,
— 2014 - 128 persons,
— 2015- 144 persons,
— 2016 - 305 persons,
— by 30 June 2017 - 128 persons.

The figures lead to the conclusion that in the period from 1 January 2016 to 15 March 2016,
and then before 15 April 2016, the personnel of the prosecution services dwindled by 194
persons because of their decision to retfire; in other words, over the period of an odd two
months the decision was made by more persons than e.g. over the entire year 2015. The
figure for the whole 2016 stood at 305 prosecutors, highest versus the years 2010 - 2015.

The retirement premiums for the prosecutors who retired in the period from 1 January 2016 to 15
March 2016 added up to PLN 14,481 thousand.

1The National Public Prosecution Service has data as of the year 2010.



The next step taken by the management of the National Public Prosecution Service was to
demote prosecutors of the Prosecutor General Office and Appellate Public Prosecution
Service.

To that aim, the act promulgating the Regulations enacting the Act on the Public Prosecution
Service contains provisions dissolving the Prosecutor General's Office and the appellate
public prosecution services. In readlity, the dissolution, or actual liquidation, proved nominal in
nature.

This is because the four-level organisational structure of the ordinary units of the prosecution
services was retained, the same as the previous number of the district public prosecution
services (357) and regional prosecutfion services (45). The number of divisional public
prosecution service units did not change; their current number is the same as the 11 former
appellate public prosecution service units. No change either was infroduced to the functional
scopes of all units, divisional public prosecution services included. Their locations, i.e. seats,
remained the same too. Because of the identity of the tasks, the unit’'s organisational structure
did not undergo any major modifications. What did change, was the numbering of the
departments, another department was added to deal with financial and fiscal offences, and
an independent section was formed for medical malpractice. One needs to stress that
departments dealing with commercial crime had already been in place, e.g. at the Warsaw
Appellate Public Prosecution Service, and their creation did not require any statutory changes
save for a disposition on the organisational structure of the unit. Hence, the appellate public
prosecution services were actually not liquidated, as their legal successor, the divisional public
prosecutor, inherited the tasks and the authority unreduced at all, he also inherited all assefs:
the buildings, computer equipment, and other fittings, just as the liabilities, the fact
corroborated in Art. 65 of the Regulations enacting the Act on the Public Prosecution Service.
Further inherited was the organisational system and the prosecutor staff performing their
official duties at the units. Moreover, one should note that the number of predicate jobs was
not reduced compared to the number of posts in the former appellate public prosecution
services. In general, the posts were retained in the same number, the fact corroborated by
the data obtained from all divisional public prosecution services as at 4 March 2016 and 30
June 2017:

Lublin Divisional Public Prosecution Service - 31 and 31 predicate jobs,
Warsaw Divisional Public Prosecution Service - 55 and 55 predicate jobs,
Gdansk Divisional Public Prosecution Service - 47 and 48 predicate jobs,
Katowice Divisional Public Prosecution Service - 45 and 44 predicate jobs,
Wroctaw Divisional Public Prosecution Service - 39 and 40 predicate jobs,
Poznan Divisional Public Prosecution Service - 32 and 32 predicate jobs,
Krakéw Divisional Public Prosecution Service - 32 and 32 predicate jobs,
Szczecin Divisional Public Prosecution Service - 28 and 28 predicate jobs,
Biatystok Divisional Public Prosecution Service - 23 and 23 predicate jobs,
0. Rzeszéw Divisional Public Prosecution Service - 17 and 17 predicate jobs,
1. £6dz Divisional Public Prosecution Service - 31 and 31 predicate jobs.

TS 00N~ WDN -~

This apparent structural change of the prosecution services provided the basis for a peculiar
verification of those prosecutors who fell into disfavour of the current management of the
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prosecution services due to their stance, diligent performance of their official duties, and
abidance by the law in the years 2005 - 2007.

Demotion affected 124 prosecutors in total. Among them were 19 prosecutors of the dissolved
military prosecutor services, including those who took part in the investigation of the Smolensk
plane crash. 4 of them (the press spokesman of the Chief Military Prosecutor’s Office and the
prosecutors who flew to Smolensk or Moscow after 10 April 2010) were dismissed from their
prosecution positions, transferred to the personnel reserve, and assigned to perform their
official duties at line military units, e.g. at the 10th Armoured Cavalry Brigade in Swietoszéw
and 2nd Mechanised Brigade in Ztocieniec. The decisions were made immediately
enforceable in view of a ‘vital public interest’ which remained unspecified, and in the reasons
of the decisions it was laconically stated that they had been made ‘to accommodate the
needs of the Armed Forces’. The then Minister of National Defence, violating the statutory
ban, used his own decision (in other words and act of internal regulations binding only in the
armed forces) to transfer them to the personnel reserve (or the ‘MND's freezer’ reserved for
regular army men) and at the same time ordered them to perform the duties of troopers or
gunners in line military units stationed in nooks and crannies of Poland. When doing that, the
prosecutors were handed in decrees signed by the Minister of Justice, Prosecutor General, of
their tfransfer to district public prosecution services. From then on, they operated in the realities
of two mutually exclusive acts of law, i.e. the MND decision which transferred them to the
personnel reserve and assigned them to the line military units, and the decree of the
Prosecutor General which transferred them to the district public prosecution services. The
prosecutors reported at the district public prosecution services. Upon resignation of the
Minister of Natfional Defence, Antoni Macierewicz, decisions were issued to transfer the
prosecutors out of the Ministry, to the civil institution of the prosecution services.

The demoted prosecutors did not receive the deeds of their appointment to the then held
official positions, and were deprived of the right to a higher promotion fier. This was an
additional sanction, this time of the financial nature.

The regulations adopted in the act of the Regulations enacting the Act on the Public
Prosecution Service which did not define the causes of prosecutor demotions, or order
providing the reasons of the decision, or confer the right to challenge the decision by appeal
to the court, violated:

o Art. 2 of the Constitution which stipulates that the Republic of Poland is a democratic
state under the rule of law, translating the rules of social fairness to practice,

e Art. 45(1) of the Constitution which guarantees each citizen the right to have his/her
matter tried justly and publicly, without any undue delay, by the competent,
independent, unbiased, and impartial court,

e Art. 77(2) of the Constitution which stipulates that no act of law can preclude anyone
from claiming the violated freedoms or rights at court,

e Art. 6(1) of the Convention of 4 November 1950 for the protection of human rights



and fundamental freedoms which guarantees the right to fair trial.

In addition, violated were the principles of equal treatment and non-discrimination laid down in
the Labour Code and stemming from Art. 32 of the Polish Constitution, which reads that all are
equal before the law and have the right to be freated equally by the public authorities.

In this way, prosecutors were forced to resolve to take actions at court to have the substance
of their employment relationship defined.

The prosecutor demotion action was the first and largest statutorily organised operation of
persecuting public officials, prosecutors, consisting in imposing a sanction on them,
extraordinary as it was not being defined in the catalogue of sanctions given in Art. 142 Act
on the Public Prosecution Service, without holding the disciplinary procedure, and depriving
them of the right of defence or of appeal from the court judgment.

Public officials acting in the name and on behalf of the Polish State were treated as things,
their professional legacy ruined, their employee dignity, good name, and honour violated.

The situation of the demoted prosecutors was noted by Prof. Adam Bodnar, National
Ombudsman, who filed a motion in the matter with the Constitutional Triounal on 4 May 2016
pointing out that, e.g. a prosecutor demoted pursuant to the regulations of the Act on the
Public Prosecution Service should be guaranteed the option of lodging an appeal with the
court requesting verification of the potentially discriminating decision of transfer to a lower
position.

The demotion decisions were also glaringly in confravention with the recommendations of the
Council of Europe of 6 October 2000 on the role of public prosecution in the criminal justice
system and with the opinion of the Consultative Council of European Prosecutors on the
European standards and principles building the status of the prosecutor (the so-called Rome
Charter) of 17 December 2014.

One should quote point Xl of the document: ‘The recruitment and career of prosecutors,
including promotion, mobility, disciplinary action and dismissal, should be regulated by law
and governed by fransparent and objective criteria, in accordance with impartial
procedures, excluding any discrimination and allowing for the possibility of impartial review'.

LIST OF PROSECUTORS DEGRADED IN 2016.2

GENERAL PROSECUTOR'S OFFICE

1. Anna ADAMIAK - Prokurator Prokuratury Generalnej zdegradowana do Prokuratury
Apelacyjnej w Warszawie.

2kolejnoé¢ alfabetyczna



Juliusz BALCERAK - Prokurator Prokuratury Generalnej zdegradowany do Prokuratury
Okregowej w Poznaniu.

Jacek BILEWICZ - Prokurator Prokuratury Generalnej zdegradowany do Prokuratury
Okregowej Warszawa - Praga w Warszawie.

Stawomir GORZKIEWICZ - Prokurator Prokuratury Generalnej zdegradowany do
Prokuratury Rejonowej Warszawa Srédmiescie Pétnoc w Warszawie.

Stawomir GORNICKI - Prokurator Prokuratury Generalnej zdegradowany do
Prokuratury Rejonowej Warszawa - Mokotéw w Warszawie;

Elzbieta GIELO - Prokurator Prokuratury Generalnej zdegradowana do Prokuratury
Okregowejw Warszawie.

Marek JAMROGOWICZ - Prokurator Prokuratury Generalnej, Zastepca Prokuratora
Generalnego zdegradowany do Prokuratury Regionalnej w Krakowie, a nastepnie
delegowany do Prokuratury Okregowej w Tarnowie.

Andrzej JANECKI - Prokurator Prokuratury Generalnej zdegradowany do Prokuratury
Rejonowej Warszawa - Wola w Warszawie.

Krzysztof KARSZNICKI - Prokurator Prokuratury Generalnej zdegradowany do
Prokuratury Regionalnej w todzi.

. Artur KASSYK - prokurator Prokuratury Generalnej, zdegradowany do Prokuratury

Regionalnej w Warszawie.

. Marzena KOWALSKA - Prokurator Prokuratury Generalnej Zastepca Prokuratora

Generalnego zdegradowana do Prokuratury Okregowej Warszawa - Praga w
Warszawie.

. Dariusz KUBERSKI - Prokurator Prokuratury Generalnej zdegradowany do Prokuratury

Okregowej w Bydgoszczy.

. Tomasz LEJMAN - Prokurator Prokuratury Generalnej zdegradowany do Prokuratury

Apelacyjnej w Gdanhsku.

. Irena Laura tOZOWICKA - Prokurator Prokuratury Generalnej zdegradowana do

Prokuratury Okregowej w todzi.

. Lucjan NOWAKOWSKI - Prokurator Prokuratury Generalnej zdegradowany do

Prokuratury Okregowej w Piotrkowie Trybunalskim.

. Piotr NIEZGODA - Prokurator Prokuratury Generalnej zdegradowany do Prokuratury

Okregowej w Krakowie.

. Krzysztof PARCHIMOWICZ - Prokurator Prokuratury Generalnej zdegradowany do

Prokuratury Rejonowej Warszawa - Mokotéw w Warszawie.

. Marek STASZAK - Prokurator Prokuratury Generalnej zdegradowany do Prokuratury

Rejonowej Warszawa Srédmiescie - Péthoc.

. Ireneusz SZELAG - Prokurator Prokuratury Generalnej zdegradowany do Prokuratury

Rejonowej Warszawa - Srédmiescie.

. Matgorzata WILKOSZ - SLIWA - Prokurator Prokuratury Generalnej zdegradowana do

Prokuratury Rejonowej Warszawa - Ochota.
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PROKURATURA APELACYJNA W WARSZAWIE

1.

Matgorzata ADAMAJTYS - Prokurator Prokuratury Apelacyjnej w  Warszawie
zdegradowana do Prokuratury Rejonowe] Warszawa - Praga Potudnie.

Alina JANCZARSKA - Prokurator Prokuratury Apelacyjnej w Warszawie zdegradowana
do Prokuratury Okregowej w Warszawie.

Dariusz KORNELUK - Prokurator Prokuratury Apelacyjnej w Warszawie zdegradowany
do Prokuratury Rejonowej Warszawa - Srodmiescie.

Katarzyna KWIATKOWSKA - Prokurator Prokuratury Apelacyjnej w  Warszawie
zdegradowana do Prokuratury Okregowej Warszawa - Praga w Warszawie, aktualnie
delegowana do Prokuratury Rejonowej w Golubiu - Dobrzyniu.

Ewa LIZAKOWSKA - Prokurator Prokuratury Apelacyjnej w Warszawie zdegradowana
do Prokuratury Okregowej w Warszawie.

Robert MAJEWSKI - Prokurator Prokuratury Apelacyjnej w Warszawie zdegradowany
do Prokuratury Okregowej w Warszawie.

Jerzy MIERZEWSKI - Prokurator Prokuratury Apelacyjnej w Warszawie zdegradowany do
Prokuratury Rejonowej Warszawa-Srédmiescie - Pétnoc.

Jarostaw  ONYSZCZUK - Prokurator Prokuratury Apelacyjnej w  Warszawie
zdegradowany do Prokuratury Rejonowej Warszawa -Mokotdw, aktualnie
delegowany do Lidzbarka Warminskiego.

Ryszard PEGAL - Prokurator Prokuratury Apelacyjnej w Warszawie zdegradowany do
Prokuratury Okregowej Warszawa - Praga w Warszawie.

. Katarzyna SZESKA - Prokurator Prokuratury Apelacyjnej w Warszawie zdegradowana

do Prokuratury Rejonowej Warszawa -Wola, aktualnie delegowana do Prokuratury
Rejonowej w Jarostawiu.

. Piotr WOZNIAK - Prokurator Prokuratury Apelacyjnej w Warszawie zdegradowany do

Prokuratury Okregowej Warszawa - Praga w Warszawie.

PROKURATURA APELACYJINA W KATOWICACH

1.

Jakub CEMA - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowany do
Prokuratury Okregowej w Katowicach.

Jan CZAPIKK - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowany do
Prokuratury Okregowej w Katowicach.

Wojciech DUTKOWSKI - Prokurator Prokuratury Apelacyjnej w Katowicach
zdegradowany do Prokuratury Okregowej w Katowicach.

Kornelia JAGIELO-FOREMNY - Prokurator Prokuratury Apelacyjnej w Katowicach
zdegradowana do Prokuratury Okregowej w Katowicach.

Barbara JARCZYK - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowana
do Prokuratury Okregowej w Katowicach.

Grzegorz KORPALA - prokurator Prokuratury Apelacyjnej w  Katowicach
zdegradowany do prokuratury Okregowej w Katowicach.
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Andrzej KOZKA - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowany
do Prokuratury Rejonowej Katowice - Wschod.

Andrzej KUKLIS - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowany do
Prokuratury Okregowej w Katowicach.

Mariusz t ACZNY - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowany
do Prokuratury Okregowej w Katowicach.

. Maciej MAKOWSKI - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowany

do Prokuratury Rejonowej Katowice - Potnoc - prokurator mieszka w miejscowosci
Wilkowice potozonej za Bielskiem - Biatg, natomiast zostat zdegradowany do
prokuratury w Katowicach. Pan prokurator sktadat wniosek o przeniesienie go do
jednej z prokuratur rejonowych w Bielsku - Biatej, jednakze odmdwiono mu, mimo
wielokrotnych obwieszczeh o wolnych stanowiskach prokuratorskich w dwdch
rejonach bielskich. Codziennie pokonuje 150 km (dojazd w jednqg strone 75 km).

. Sebastian ROHM - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowany

do Prokuratury Okregowej w Katowicach.

. Piotr SKRZYNECKI - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowany

do Prokuratury Okregowej w Katowicach.

. lzabela STOLARCZYK - Prokurator Prokuratury Apelacyjnej w Katowicach

zdegradowana do Prokuratury Okregowej w Katowicach.

. Ewa SWIERCZ-DYDAK - Prokurator Prokuratury Apelacyjnej w Katowicach

zdegradowana do Prokuratury Rejonowej Katowice - Wschdd.

. Mirostaw TRACZ - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowany

do Prokuratury Rejonowej Katowice - Potudnie.

. Marek WOJCIK - Prokurator Prokuratury Apelacyjnej w Katowicach zdegradowany do

Prokuratury Okregowej w Katowicach.

Pan Tomasz Tadla - Prokurator Prokuratury Apelacyjnej w Katowicach byt takze
zdegradowany do Prokuratury Okregowej w Katowicach. Aktualnie Pan prokurator jest
prokuratorem Prokuratury Regionalnej w Katowicach i petni funkcje naczelnika Slgskiego
Wydziatu Zamiejscowego Departamentu ds. Przestepczosci Zorganizowanej i Korupcji
Prokuratury Krajowe.

PROKURATURA APELACYJNA W BIALYMSTOKU

1.

Grzegorz GIEDRYS - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowany
do Prokuratury Okregowej w Biatymstoku.

Stawomir GLUSZUK - Prokurator Prokuratury Apelacyjnej w Biatymstoku
zdegradowany do Prokuratury Rejonowej Biatystok-Pétnoc w Biatymstoku.

Joanna GORSKA - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowana
do Prokuratury Rejonowej Biatystok - Potudnie w Biatymstoku.
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Jolanta KORDULSKA - Prokurator Prokuratury Apelacyjnej w  Biatymstoku
zdegradowana do Prokuratury Rejonowej Biatystok - Potudnie w Biatymstoku.

Janusz KORDULSKI - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowany
do Prokuratury Rejonowej w Biatymstoku.

Stawomir LUKS - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowany do
Prokuratury Rejonowej Biatystok - Potudnie w Biatymstoku.

Grzegorz MASLOWSKI - Prokurator Prokuratury Apelacyjnej w  Biatymstoku
zdegradowany do Prokuratury Okregowej w Biatymstoku.

Leszek MUSIAL - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowany do
Prokuratury Rejonowej w Suwatkach.

Jan PRZYBYLEK - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowany do
Prokuratury Rejonowej Olsztyn - P&thoc w Olsztynie.

. Leszek RUDNIK - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowany do

Prokuratury Rejonowej w Suwatkach.

. Alina SAPIEZKO - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowana do

Prokuratury Rejonowej w Biatymstoku.

. Andrzej TANCULA - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowany

do Prokuratury Rejonowej w Augustowie.

. Anatol TARASIUK - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowany

do Prokuratury Rejonowej w Bielsku Podlaskim.

. Bazyli TELENTEJUK - Prokurator Prokuratury Apelacyjnej w Biatymstoku zdegradowany

do Prokuratury Rejonowej Biatystok - Potudnie w Biatymstoku.

. Krzysztof WOJDAKOWSKI - Prokurator Prokuratury Apelacyjnej w Biatymstoku

zdegradowany do Prokuratury Rejonowej Biatystok - Pétnoc w Biatymstoku.

PROKURATURA APELACYJNA WE WROCtAWIU

1.

Elzbieta CZEREPAK - Prokurator Prokuratury Apelacyjnej we Wroctawiu
zdegradowana do Prokuratury Okregowej we Wroctawiu.

Magdalena DMOCH - Prokurator Prokuratury Apelacyjne] we  Wroctawiu
zdegradowana do Prokuratury Rejonowej Wroctaw - Psie Pole we Wroctawiu.

Teresa tozinska-FATYGA - Prokurator Prokuratury Apelacyjnej we Wroctawiu
zdegradowana do Prokuratury Okregowej w Legnicy.

Wojciech KUBINSKI - Prokurator Prokuratury Apelacyjnej we Wroctawiu
zdegradowany do Prokuratury Okregowej we Wroctawiu.

Radostaw RAJMONIAK - Prokurator Prokuratury Apelacyjnej we Wroctawiu
zdegradowany do Prokuratury Okregowej w Opolu.

Andrzej ROLA - Prokurator Prokuratury Apelacyjnej we Wroctawiu zdegradowany do
Prokuratury Okregowej we Wroctawiu.

Magdalena WASIAK - Prokurator Prokuratury  Apelacyjnej we  Wroctawiu
zdegradowana do Prokuratury Okregowej we Wroctawiu.

Hanna WOJCIECHOWSKA - Prokurator Prokuratury Apelacyjnej we Wroctawiu
zdegradowana do Prokuratury Rejonowej w Otawie.
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9.

Piotr WOJTOWICTZ - Prokurator Prokuratury Apelacyjnej we Wroctawiu zdegradowany
do Prokuratury Okregowej w Legnicy.

PROKURATURA REGIONALNA W SZCZECINIE

1.

Iwona CICHA - Prokurator Prokuratury Apelacyjnej w Szczecinie zdegradowana do
Prokuratury Rejonowej Szczecin - Zachdd w Szczecinie.

Stanistaw  FELSZTYNSKI - Prokurator Prokuratury Apelacyjnej w  Szczecinie
zdegradowany do Prokuratury Rejonowej Szczecin - Niebuszewo w Szczecinie.

Rafat GAWINEK - Prokurator Prokuratury Apelacyjnej w Szczecinie zdegradowany do
Prokuratury Okregowej w Szczecinie.

Marzena PATEREK - Prokurator Prokuratury Apelacyjnej w Szczecinie zdegradowana
do Prokuratury Okregowej w Szczecinie.

Edyta SIELEWONCZUK - Prokurator Prokuratury Apelacyjnej w  Szczecinie
zdegradowana do Prokuratury Rejonowej Szczecin - Niebuszewo w Szczecinie.
Christopher SWIERK - Prokurator Prokuratury Apelacyjnej w Szczecinie zdegradowany
do Prokuratury Rejonowej Szczecin - Zachdd w Szczecinie.

Dariusz WISNIEWSKI - Prokurator Prokuratury Apelacyjnej w Szczecinie zdegradowany
do Prokuratury Rejonowej Szczecin - Srédmieécie w Szczecinie.

Grazyna WILKANOWSKA-STAWARCZYK - Prokurator Prokuratury Apelacyjnej w
Szczecinie zdegradowana do Prokuratury Okregowej w Szczecinie.

Janina RZEPINSKA - Prokurator Prokuratury Apelacyjnej w Szczecinie zdegradowana
do Prokuratury Okregowej w Szczecinie.

PROKURATURA REGIONALNA W LUBLINIE

1.

Wiestaw GRESZTA - Prokurator Prokuratury Apelacyjnej w Lublinie zdegradowany do
Prokuratury Okregowej w Lublinie.

Jacek KUZMA - Prokurator Prokuratury Apelacyjnej w Lublinie zdegradowany do
Prokuratury Okregowej w Lublinie.

Andrzej LEPIESZKO - Prokurator Prokuratury Apelacyjnej w Lublinie zdegradowany do
Prokuratury Okregowej w Lublinie.

Andrzej POGODA - Prokurator Prokuratury Apelacyjnej w Lublinie zdegradowany do
Prokuratury Okregowej w Lublinie.

Elzbieta KSIAZEK-SADtO - Prokurator Prokuratury Apelacyjnej w  Lublinie
zdegradowana do Prokuratury Okregowej w Lublinie.

Dariusz SIEJ - Prokurator Prokuratury Apelacyjnej w Lublinie zdegradowany do
Prokuratury Okregowej w Lublinie.

Ewa SZKODZINSKA - Prokurator Prokuratury Apelacyjnej w Lublinie zdegradowana do
Prokuratury Okregowej w Lublinie.
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PROKURATURA REGIONALNA W KRAKOWIE

1.

Stanistaw CZARNECKI - Prokurator Prokuratury Apelacyjnej w Krakowie zdegradowany
do Prokuratury Okregowej w Kielcach.

Janusz KOWALSKI - Prokurator Prokuratury Apelacyjnej w Krakowie zdegradowany do
Prokuratury Okregowej w Krakowie.

Dariusz MAKOWSKI - Prokurator Prokuratury Apelacyjnej w Krakowie zdegradowany do
Prokuratury Okregowej w Tarnowie.

Katarzyna PLONCZYK - Prokurator Prokuratury Apelacyjnej w Krakowie zdegradowana
do Prokuratury Okregowej w Krakowie.

Marek WELNA - Prokurator Prokuratury Apelacyjnej w Krakowie zdegradowany do
Prokuratury Rejonowej Krakdw - Nowa Huta w Krakowie (po publicznych
wypowiedziach Pana prokuratora na temat degradacji i wniesionej skargi do
Strasburga, Zastepca Prokuratora Okregowego w Krakowie na pismie nakazata
prokuratorom rejonowym, by spowodowali, aby prokuratorzy wypowiadali sie w
mediach tylko za zgodq przetozonych. W dniu 9 listopada 2016 r. Marek Wetna zostat
bez swojej zgody delegowany przez Prokuratora Okregowego w Krakowie, na okres 2
miesiecy do Prokuratury Rejonowej w Chrzanowie, decyzja to pomijata warunki
rodzinne prokuratora zwigzane z narodzinami jego kolejnego dziecka).

Krzysztof WOJCIK - Prokurator Prokuratury Apelacyjnej w Krakowie zdegradowany do
Prokuratury Okregowej w Krakowie.

Artur WRONA - Prokurator Prokuratury Apelacyjnej w Krakowie zdegradowany do
Prokuratury Rejonowej w Tarnowie.

PROKURATURA REGIONALNA W RZESZOWIE

1.

Jan LYSZCZEK - Prokurator Prokuratury Apelacyjnej w Rzeszowie zdegradowany do
Prokuratury Okregowej w Rzeszowie.

Bogustaw OLEWINISKI - Prokurator Prokuratury Apelacyjnej w Rzeszowie
zdegradowany do Prokuratury Rejonowej w Rzeszowie.

Ponadto zdegradowani zostali: Anna HABALO - Prokurator Prokuratury Apelacyjnej w
Rzeszowie do Prokuratury Rejonowej dla miasta Rzeszowa (skazana prawomocnie na 3 lata i
6 miesiecy pozbawienia wolnosci, m.in. za czyny korupcyjne) i Robert PLOCH - Prokurator
Prokuratury Apelacyjnej w Rzeszowie do Prokuratury Okregowej w Rzeszowie (sprawa karna o

przestepstwo z art. 178a § 1 k.k., zakohczona prawomocnym wyrokiem).

PROKURATURA REGIONALNA W GDANSKU

1.

Janusz KRAJEWSKI - Prokurator Prokuratury Apelacyjnej w Gdansku zdegradowany do
Prokuratury Okregowej w Gdansku.
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2. Janusz KWIATKOWSKI - Prokurator Prokuratury Apelacyjnej w Gdansku
zdegradowany do Prokuratury Rejonowej Gdansk-Srédmiescie w Gdarnsku.

3. Andrzej tOJKOWSKI - Prokurator Prokuratury Apelacyjnej w Gdansku zdegradowany
do Prokuratury Okregowej w Gdansku.

4. Wrtodzimierz PLUTA - Prokurator Prokuratury Apelacyjnej w Gdansku zdegradowany do
Prokuratury Rejonowej w Gdyni.

PROKURATURA REGIONALNA W +ODZI

1. Krzysztof KOWALCZYK — Prokurator Prokuratury Apelacyjnej w todzi zdegradowany do
Prokuratury Okregowej w todzi, a nastepnie delegowany do Prokuratury Regionalnej
w todzi.

PROKURATURA REGIONALNA W POZNANIU

1. Anna POZINANSKA - prokurator Prokuratury Regionalnej w Poznaniu zdegradowana
do jednostki nizszego szczebla.

NACZELNA PROKURATURA WOJSKOWA 3

Zbigniew BADELSKI do Prokuratury Okregowej w Warszawie.

Jarostaw CIEPLOWSKI do Prokuratury Okregowej w Warszawie.

Anna CZAPIGO do Prokuratury Rejonowej Warszawa-Mokotdw w Warszawie;
Dariusz GABRYSZEWSKI do Prokuratury Okregowej w Warszawie.

Jerzy KRAWIEC do Prokuratury Okregowej w Warszawie.

Jakub MYTYCH do Prokuratury Okregowej w Poznaniu.

Waldemar PRASZCZYK do Prokuratury Rejonowej Poznan - Grunwald w Poznaniu.
Zbigniew RZEPA do Prokuratury Rejonowej Warszawa-Mokotdw w Warszawie.
Roman SZUBIGA do Prokuratury Okregowej w Warszawie.

Vo N oA~

WOJISKOWA PROKURATURA OKREGOWA W WARSZAWIE

1. Tomasz MACKIEWICZ do Prokuratury Rejonowej Warszawa - Mokotéw w Warszawie.

2. Bozena RADZISZEWSKA - DESTONSKA do Prokuratury Rejonowej Warszawa - Mokotéw
w Warszawie.

3. Anna ROMANOWICZ do Prokuratury Rejonowej Warszawa - Mokotéw w Warszawie.

4. Anatol SAWA do Prokuratury Rejonowej w Lublinie.

5. Jarostaw SEJ do Prokuratury Rejonowej Warszawa - Mokotéw w Warszawie.

3ustawowo réwnowazna z Prokuraturg Generalng
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6. Krystyna SIECHNIEWICZ do Prokuratury Rejonowej Warszawa - Mokotdw w Warszawie.
7. Marta RZEPA do Prokuratury Rejonowej Warszawa - Mokotéw w Warszawie.

WO JISKOWA PROKURATURA OKREGOWA W POZNANIU

1. Marcin JEDRUSZCZAK do Prokuratury Rejonowej Poznan - Grunwald w Poznaniu.
2. Artur MATKOWSKI do Prokuratury Rejonowej Poznan - Grunwald w Poznaniu.
3. Marcin MAKSJAN do Prokuratury Rejonowej Warszawa - Mokotéw w Warszawie.

Pan prok. Marcin Maksjan po wygranym konkursie przeprowadzonym przez Krajowq Rade
Prokuratoréw w grudniu 2015 r. dostat z rgk Prokuratora Generalnego Andrzeja Seremeta
nominacje na prokuratora Wojskowej Prokuratury Okregowej w Poznaniu. Rdwnolegle
Naczelny Prokurator Wojskowy wystat wniosek do Ministra Obrony Narodowej Antoniego
Macierewicza o wyznaczenie na wojskowe stanowisko w tej jednostce Prokuratury. Minister
Obrony Narodowej odmowit wyznaczenia na to stanowisko, naruszajgc tym samym art. 111
ust.1 ustawy o prokuraturze (Dz.U. z 2011 r., Nr 270, p0oz.1599 ze zm.). Pomimo tego, w kwietniu
2016 r., prok. Marcin Maksjan jako ,,prokurator bytej Wojskowej Prokuratury Okregowej w
Warszawie" (najprawdopodobniej omytka pisarska, chyba miato w byé ,,w Poznaniu”)
otrzymat od Prokuratora Generalnego Zbigniewa Ziobry przeniesienie do Prokuratury
Rejonowej Warszawa - Mokotéw w Warszawie.

BEZPRAWNE ZESt ANIE PROKURATOROW WOJSKOWYCH DO ,,ZIELONYCH GARNIZONOW:

W marcu 2016 r. Antoni Macierewicz - Minister Obrony Narodowej wydat decyzje o
zwolnieniu nizej wymienionych oséb ze stanowisk prokuratorskich i skierowaniu do stuzby w
odlegtych

wZielonych garnizonach™:

1. Gerard KONOPKA z Wojskowej Prokuratury Okregowej w Poznaniu do Bartoszyc.

2. Marcin MAKSJAN z Wojskowej Prokuratury Garnizonowej w Warszawie (taki byt
formalnie jego wojskowy stan ewidencyjny) do Swietoszowa.

3. Waldemar PRASZCZYK z Naczelnej Prokuratury Wojskowej (Warszawa) do
Hrubieszowa.

4. Zbigniew RZEPA z Naczelnej Prokuratury Wojskowej (Warszawa) do Ztocienca.

5. Janusz WOJCIK z Wojskowej Prokuratury Okregowej w Warszawie do Lidzbarka
Warminskiego.

The issuance of the decisions referred to above violated Art. 45(4) of the Act of 11 September
2003 on Professional Military Service.
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The plans further included verification of the prosecutors of the regional public prosecution
services. To that aim, a change of the name of the regional public prosecution services to
field services was considered, although the idea was abandoned. Presumably, it was
reasoned that the Act on the Public Prosecution Service contained such legal instruments
which, once properly interpreted, would enable ‘flexible allocation of the predicate staff’ of
the level.

The practice showed that the institution of prosecutor delegation was taken advantage of to
that aim. Pursuant to Art. 106(3) of the Act on the Public Prosecution Service, in substantiated
circumstances, considering the demand for personnel of the ordinary organisational units of
the prosecution service, the Prosecutor General or the Natfional Public Prosecutor may
delegate a prosecutor without seeking his/her consent for the period of 12 months in any year
to the prosecution unit in the locality where the delegated person resides, or to the
prosecution unit in the locality being the seat of the prosecution unit employing the delegated
person. A comprehensive analysis of Art. 106 of the quoted Act indicates that when doing so
he should take into consideration the prosecutor’s qualifications specified as the basis of the
decisionin § 1 of the said regulation.

Ensuing from the above regulations, delegations of the kind should be exceptional and take
account of the competences of the delegated prosecutor, and the reason thereof should
stem from the demand for personnel.

The response to parliamentary interpellation No. 9127 of 4 January 2017 reveals that 160
prosecutors were delegated without seeking their consent to equivalent organisational units
of the prosecution service and to units of lower levels after 4 March 2016; 116 prosecutors have
completed their delegation.

The figures, possibly incomplete, accumulated by the Lex Super Omnia Association of
Prosecutors in accordance with the Act on Access to Public Information show that in the
period from 4 March 2014 to 31 December 2019 at least 60 prosecutors were transferred to
units of lower levels as a peculiar disciplinary sanction for a period of more than 3 years or
shorter, all being equally severe to themselves and their nearest and dearest.

To give an example, one should name Prosecutor Waldemar Osowiecki, former Regional
Public Prosecutor in Ptock, i.e. of the unit which laid charges against Mr Zbigniew Ziobro.
Following consecutive procedural actions, the proceedings were discontinued. In the times
of the so-called ‘good change’ in the prosecution services, Prosecutor Waldemar Osowiecki
was delegated to the Czestochowa — North District Public Prosecution Service in Czestochowa
for the period from 11 July 2016 to 10 January 2017. Then, without his consent, he was
delegated to the Ptock District Public Prosecution Service for the period from 11 January 2017
to 10 January 2020, and since 11 January 2020 he has been delegated to the Ciechandw
District Public Prosecution Service. He is still doing the delegation now. Noteworthy, the
Prosecutor is the father of three minor children.

Delegated for a comparably long time to the Warsaw - Mokotdéw District Public Prosecution
Service in Warsaw was also Mr Andrzej Piaseczny, prosecutor of the Warsaw Regional Public
Prosecution Service. He now serves at the Warsaw Regional Public Prosecution Service.
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One should also mention the delegation of Prosecutor Stawomir Piwowarczyk from the +6dz
Regional Public Prosecution Service who was delegated to the +o6dz — City Centre District
Public Prosecution Service as of 3 April 2016. The duration of his delegations are extended on
an on-going basis.

Mr Piotr Wéjtowicz, prosecutor of the Wroctaw Apellate Public Prosecution Service and former
Regional Public Prosecutor in Legnica was first demoted in April 2016 from the Wroctaw
Apellate Public Prosecution Service to the Legnica Regional Public Prosecution Service
(decision of Prosecutor General, Zbigniew Ziobro, ref. PK IX K 103.661.2016 of 11 April 2016);
then by virtue of the decision issued by the Regional Public Prosecutor in Legnica, Zbigniew
Harasimiuk who succeded Piotr Wojtowicz in the position of the Regional Public Prosecutor in
Legnica (ref. PO IV WOS 1122.26.2017 of 26 May 2017) he was delegated to the Legnica District
Public Prosecution Service for the term of 2 months. On 6 July 2017, the delegation was
extended for another 4 months by the Deputy Prosecutor General, Marek Pasionek, acting in
the place of the National Public Prosecutor (ref. PK IX K 1122.2522.2017). The causes of the
delegation were not disclosed or served on the concerned.

The institution of prosecutor delegation is also employed to make prosecutors reflect on their
approach inconsistent with the line binding in the prosecution services.

To give an example, one should point to the actions taken by the superiors of Mr Piotr Skiba,
prosecutor at the Warsaw — City Centre District Public Prosecution Service, who commenced
proceedings in the matter of insulting Prof. Matgorzata Gersdorf, the first President of the
Supreme Court, by a journalist of a public TV station, Cezary Gmyz. The case was transferred
to the Warsaw Regional Public Prosecutfion Service and the prosecutor was instantly
delegated to the Grodzisk Mazowiecki District Public Prosecution Service for 12 months.

Ms Anna Chomiczewska, now prosecutor at the Ztotoryja District Public Prosecution Service,
for years appreciated head of the Legnica and Ztotoryja District Public Prosecution Services,
was dismissed from the position of the District Public Prosecutor in Legnica in March 2016. In
May 2016, on her consent, she was delegated to the position of the Head of Investigation
Division | of the Legnica Regional Public Prosecution Service where she personally conducted
the investigation initiated on nofification from judge Wojciech tgczewski in a stalking case
(Art. 190a(2) of the Criminal Code). On é October 2016, by virtue of the decision of the
National Public Prosecutor (file ref. PK IX K 103.4490.2016) the Prosecutor was dismissed from
the position of the division head, following which, as of 9 November 2016 she resumed
performing her professional duties at the District Public Prosecution Service because of the
lapse of the term of her delegation to the Regional Public Prosecution Service and no
extension thereof granted. The cause lay in her refusal to consent to the issuance of the order
forbidding the judge, in his capacity of the aggrieved, to gain access to the files of the case.
The case as such was transferred from Legnica to the Krakdw Divisional Public Prosecution
Service where it is still in progress.
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Another example concerns the stance of Prosecutor Wojciech Peteszok. He was delegated
from the Warsaw Regional Public Prosecution Service to the Warsaw City Centre — North District
Public Prosecution Service in Warsaw after he had, at a court sitting, declared he supported
the request for temporary detention of a person arrested at the demonstration of 22 October
2020 following the judgment of the Constitutional Tribunal in the matter of abortion, as this was
the official order he had received in writing, although personally he was against it.

Prosecutor Tomasz Nowicki of the Investigation Department, Warsaw - Praga Regional Public
Prosecution Service in Warsaw, infended to commence an investigation in the matter of
waived publication of a judgment of the Constitutional Tribunal. Together with the then Head
of the Investigation Department, Prosecutor Jézef Gacek, he informed Pawet Blachowski, the
then Regional Public Prosecutor for Warsaw - Praga of the decision. Prosecutor Pawet
Blachowski fransferred prosecutor Tomasz Nowicki to the Commercial Crime Department, and
as of 15 April 2016 he dismissed prosecutor Jozef Gacek from the function of the Head of the
Investigation Department, following which he fransferred him to the Judicial Department.

Delegated too, were e.g.:

e Milan Danielewicz — prosecutor of the Ostréw Wikp. Regional Public Prosecution
Service, delegated to the Mtawa District Public Prosecution Service,

o Jarostaw Jaczynski - prosecutor of the Lublin Divisional Public Prosecution Service,
delegated to the Lublin — South District Public Prosecution Service in Lublin,

e Dariusz Kohczyk - prosecutor of the Jelenia Géra Regional Public Prosecution Service,
delegated to the Luban District Public Prosecution Service,

e Matgorzata Kopczyhska - prosecutor of the Jelenia Géra Regional Public Prosecution
Service, delegated to the Zgorzelec District Public Prosecution Service,

e Andrzej Litwinczuk — prosecutor of the Branch Department in Biatystok to the Biatystok
North District Public Prosecution Service,

e Andrzej Markowski — prosecutor of the Lublin Divisional Public Prosecution Service,
delegated to the Wtodawa District Public Prosecution Service,

e Piotr Michalak - prosecutor of the Lublin Regional Public Prosecution Service,
delegated to the Opole Lubelskie District Public Prosecution Service,

o  Witold Niesiotowski - prosecutor of the Gdansk Regional Public Prosecution Service,
delegated to the Gdynia District Public Prosecution Service,

e Andrzej Padata - prosecutor of the Lublin Divisional Public Prosecution Service,
delegated to the Kraénik District Public Prosecution Service.

¢ Maciej Prabucki - prosecutor of the Jelenia Géra Regional Public Prosecution
Service, delegated to the Luban District Public Prosecution Service,

e Marcin Sliwinski - prosecutor of the Jelenia Géra Regional Public Prosecution Service,
delegated to the Zgorzelec District Public Prosecution Service,

e Urszula Turzyrska - Schultz - prosecutor of the Gdansk Regional Public Prosecution
Service, delegated to the Gdynia District Public Prosecution Service,

e Henryk Zochowski — prosecutor of the Biatystok Divisional Public Prosecution Service,

delegated to the Wysokie Mazowieckie District Public Prosecution Service.
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Still serving their delegations are, e.g.:

¢ Hanna Borkowska - prosecutor of the Gdansk Regional Public Prosecution Service,
delegated to the Gdansk-City Centre District Public Prosecution Service in Gdansk
since 28 November 2016.

o  Wojciech tuniewski - prosecutor of the Warsaw Regional Public Prosecution Service,
delegated to the Piaseczno District Public Prosecution Service,

e Dariusz Rézycki — prosecutor of the Gdansk Regional Public Prosecution Service,
delegated to the Gdansk - Oliwa District Public Prosecution Service since 10
December 2016.

e Dariusz Witek - Pogorzelski — prosecutor of the Gdansk Regional Public Prosecution
Service, delegated to the Gdynia District Public Prosecution Service.

One should note that the list of the prosecutors delegated in the disciplinary fashion is
incomplete, since not all prosecution units provided their data; some of them declared that
the requested information had been processed. Moreover, some prosecutors did not consent
to having their personal data quoted in the report.

Another form of a quasi disciplinary sanction consists in delegation to another organisational
unit of the prosecution service away from the place of work or residence for a period of up fo
6 months without the prosecutor’'s consent.

To provide and example, delegation of the kind affected Mr Mariusz Krason, prosecutor of the
Krakdéw Divisional Public Prosecution Service, delegated to the Wroctaw - Krzyki West District
Public Prosecution Service located 300 km away from his residence for the period of 6 months,
i.e. from 8 July 2019 to 7 January 2020, even though he was taking care of his elderly parents.

A tragedy accompanied the delegation of prosecutor Dariusz Wituszko from the prosecutor
services in Szczecin to Rzeszow 600 km away; the delegation ended in his death.

Delegated away from the place of his abode was Mr Zbigniew Szpiczko, prosecutor of the
Biatystok Regional Public Prosecution Service (member of the Lex Super Omnia Association of
Prosecutors). Despite his very demanding family status which required ensuring care over his
next of kin, he was delegated to the Suwaltki District Public Prosecution Service away from his
residence for the period from 11 December 2017 to 10 February 2018. Backin 2017, prosecutor
Zbigniew Szpiczko was holding a mulfi-thread investigation connected with irregularities
discovered in the local school complex. One of the side threads of the case concerned the
legal counsel of the city police headquarters in Biatystok, suspected of overstepping his
authority.  In December 2017, prosecutor Zbigniew Szpiczko applied to the court for
conditional dismissal of the charges against the counsel. Meanwhile, he continued the main
investigation. The management of the prosecution services did not agree with the motion, as
they anticipated he would lodge an indictment against the counsel and that the latter would
be put on frial. The prosecutor did not comply and requested that he would be given an
amended order or excluded from the case; his request was not granted. Zbigniew Szpiczko
was, dlready at the time, a member of the Lex Super Omnia Association of Prosecutors and
the defence counsel in one of the first disciplinary cases laid against Krzysztof Parchimowicz,
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President of Lex Super Omnia. In the period, the prosecutor was also on the feam dealing
with an investigation into forging signatures on the letters of support for the candidates of the
National Movement before the elections to the local governments in 2014. The decision
imposing delegation for two months was issued on 8 December 2017 by Elzbieta Pienigzek
from the Biatystok Divisional Public Prosecution Service. Despite the Prosecutor’s request for
amending the decision, prosecutor Elzbieta Pienigzek did not change it; later, the delegation
was extended by another 4 months by the National Public Prosecutor, Bogdan Swieczkowski.

Delegated on the same terms was also Mr Zbigniew Pustelnik, prosecutor of the Katowice
Divisional Public Prosecutfion Service who, having found no reasons to confinue the
application of the temporary detention measure in one of his cases in December 2018, was
delegated to the Zabrze District Public Prosecution Service for 6 months. Upon the lapse of
the period, the National Public Prosecutor, Bogdan Swieczkowski, delegated him again to the
same unit, which violated the regulations of the Act on the Public Prosecution Service (Art.
106(1) and 106(2) of the cited act). Several days later, the National Public Prosecutor
changed his delegation decision pointing to Art. 106(3) as the grounds for continuing the
delegation at the Katowice District Public Prosecution Service.

The management board of the Lex Super Omnia Association of Prosecutors turned to the
National Council of Prosecutors stating specific incidents of delegation and reporting them as
a form of retorsion and infringement on the prosecutors’ independence. In the letter of 23
May 2017, the National Council of Prosecutors at the Prosecutor General informed that it
would only deal with the matter of infringing on prosecutors’ independence on request from
the specific person concerned. However, when a request of the kind was lodged by
prosecutor Zbigniew Szpiczko, his delegation away from the place of his abode for the period
of 6 months was not found to constitute an infringement on his independence as a prosecutor.

On 18 January 2021, seven prosecutors, members of the Lex Super Omnia Association of
Prosecutors, were delegated without their consent to prosecution units away from the place
of their usual abode:

1. Prosecutor Katarzyna Kwiatkowska from the Warsaw - Praga Regional Public
Prosecution Service in Warsaw to the Golub - Dobrzyh District Public Prosecution
Service (more than 180 km away from her residence),

2. Prosecutor Katarzyna Szeska from the Warsaw - Wola District Public Prosecution Service
in Warsaw to the Jarostaw District Public Prosecution Service (324 km away from her
residence),

3. Prosecutor Ewa Wrzosek from the Warsaw - Mokotdw District Public Prosecution Service
in Warsaw to the Srem District Public Prosecution Service (310 km away from her
residence),

4. Prosecutor Jarostaw Onyszczuk from the Warsaw - Mokotdw District Public Prosecution
Service in Warsaw to the Lidzbark Warminski District Public Prosecution Service (260 km
away from his residence),

5. Prosecutor Mariusz Krasoh to the Krakdw - Podgodrze District Public Prosecution Service,
6. Prosecutor Daniel Drapata from the Wroctaw Regional Public Prosecution Service to
the Golenidw District Public Prosecution Service (411 km away from his residence),

7. Prosecutor Artur Matkowski from the Poznan - Grunwald District Public Prosecution
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Service to the Rzeszéw District Public Prosecution Service (620 km away from his
residence).

The information shared by prosecutor Jacek Skata, of the allegedly higher number, i.e. 18
delegated prosecutors, has not been corroborated so far, and the Prosecutor has not
disclosed the personal data of the persons to the public. No such information can be
provided either by the National Public Prosecutor, Mr Bogdan Swieczkowski.

In reply to the interpellation from Kamila Gasiuk — Pichowicz, MP, dated 19 January 2021, in his
letter of 4 May 2021, Mr Bogdan $wieczkowski wrote that the requested information had been
processed, and, quote: ‘its compilation would require a review of the documentation
covering the indicated period and an analysis of the personal files from across the country.
One should add that the right to delegate prosecutors to take up work at other organisational
units also rests with the divisional and regional public prosecutors’. It would be hard to
understand that interpretation of the act on access to public information, were it not for the
heretofore experience the Lex Super Omnia Association of Prosecutors has accumulated in
addressing requests under the act at e.g. the National Public Prosecution Service, and
similarity of the arguments used, not to go as far as claiming their identity. Nevertheless, it was
surprising in view of the fact that the requested information concerned 19 days in the year
2021.

Hence, nobody knows how information on 18 prosecutors delegated away from their usual
residence on 15 January 2021 made its way to the media. Is this, perhaps, the case of the left
hand not knowing what the right hand is doing, or perhaps stating the number is impossible
considering that only 7 prosecutors of the Lex Super Omnia Association of Prosecutors were
delegated?

The legal basis of the decisions to delegate 7 members of the Lex Super Omnia Association of
Prosecutors away from their place of abode was Art. 106(2) of the Act on the Public
Prosecution Service. The gist of the regulation has to date formed the basis for the so-called
promotion delegations, as suggested by its correlation to Art. 108 of the above-cited act.
Pursuant to the reading of the Article, the prosecutor delegated to another organisational
unit of the prosecution services (where the text semantically corresponds to Art. 106(2) of the
act) is paid an increased remuneration following 6 months of the delegation, at the base tier
prescribed for the unit, and if the prosecutor has already reached the level, at the next higher
fier. The above regulation does not open the option of delegating a prosecutor away from
his/her residence to a unit of equivalent or lower level. This is because if upon the lapse of the
6 months the prosecutor consented to the delegation based on the regulation of Art. 106(2)
of the act, this would not carry the effect of his/her earning his/her salary at any higher tier. In
this context, the decision of the National Public Prosecutor is unlawful in its essence and
infringes on the act. This is because if one were to assume that the motivation behind the
actions of the National Public Prosecutor is honest, namely the reason lies in supporting the
units with personnel shortages, he should apply the regulation of Art. 106(3) of the Act on the
Public Prosecution Service, which reads that in particularly well-grounded cases, if the
personnel status requires so, he can delegate a prosecutor, though to a unit located farthest
within the district where the unit employing him/her has its main offices. The reason is that the
regulation, being a lex specialis, imposes major restrictions on delegating prosecutors for
manning reasons, which is connected with a deviation from the general rule laid down in Art.



121(1) of the Act on the Public Prosecution Service and in its essence is intended to exclude
the extraordinary hardship of delegation away from the place of abode, if not connected
with promotion.

Art. 106(8) of the Act on the Public Prosecution Service indicates the clearly repressive nature
of the regulation, not substantiated by the actual need for potential relocation of the
prosecutor Staff; the Article stipulates that the delegation period is not inclusive of the time
over which the delegated prosecutor did not perform his official duties because of an iliness.
Hence, in actual fact the reasons substantiating delegation of up to six months a year to
another organisational unit of the prosecution services do not lie in the organisational needs
of the prosecution services in view of the fact that the decision is not dependent on the
organisational needs of the services (the legislator did not indicate any reason which would
give the grounds for making the delegation decision). Pointing to the repressive nature of the
institution too is the fact that there is no need to consider further desirability of delegation of
the prosecutor who did not perform his official duties in the delegation period because of an
illness.

Mis Ewa Bialik, press spokesperson of the National Public Prosecution Service, in her answers
to the questions from journalists about delegation of the above listed prosecutors, given on 18
January 2021, voiced a position which also referred to Art. 106(3) of the Act on the Public
Prosecution Service:

‘The National Public Prosecution Service has made the decision to back those prosecution
units which have suffered the gravest staffing problems due to the COVID 19 pandemic we
are going through. The decision is meant to facilitate the proceedings of the smallest and
most overworked prosecution units all over Poland. They will be aided by temporarily
delegated prosecutors from larger units, also of higher levels. Their experience is anticipated
to improve the efficiency of the understaffed units swiftly and effectively’.

In addition, one should note, to quote after the reply provided by Mr Bogdan Swieczkowski,
National Public Prosecutor, of 4 May 2021 to the interpellation from Ms Kamila Gasiuk —
Pichowicz, MP: ‘the decisions to delegate prosecutors were dictated by the understaffing of
the indicated district public prosecution units. The decisions were preceded with an analysis
of the staffing level versus post numbers of the units the analysis covered, and were guided
by the actual number of staff and the case workload per predicate’.

The reply provided by the National Ombudsman on 7 April 2021 explains that the delegations
were based on the need to ensure unperturbed operations of those organisational units of
the prosecution which, quote: ‘were most severely hit by staffing problems due to the current
pandemic of the SARS-COV-2 virus'.

The data obtained based on the Act on access to public information show that as at 15
January 2021, the Krakéw - Podgdrze District Public Prosecution Service in Krakéw had 33
predicate posts assigned, including 28 available to prosecutors and 5 to assistant prosecutors,
where the official duties were actually performed by 23 prosecutors and 3 assistant
prosecutors. The same data also show that 4 prosecutors were delegated from that unit to
the Krakdw Regional Public Prosecution Service. Had it not been done, there would have

been one prosecutor's job vacant. The situation was similar at the City of Rzeszéw District
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Public Prosecution Service where, as at 15 January 2021, official duties were actually
performed by 21 prosecutors out of 29 existing predicate jobs, provided that a dozen or so
prosecutors had been delegated to the Regional Public Prosecution Service in 2020.

The reply provided by the Golub - Dobrzyh District Public Prosecution Service to the request
from the Lex Super Omnia Association of Prosecutors filed under the Act on access to public
information shows that the unit was allocated three predicate jobs, with two staffed. At the
fime prosecutor Katarzyna Kwiatkowska began her delegation, one of the prosecutors took a
6 months' medical leave. Thus, the delegation did not alleviate the allegedly tough situation
of the unit in terms of its staffing level which remains unchanged. A similar situation was
recorded for the Lidzbark Warminski District Public Prosecution Service. The information
obtained indicates that the unit has 4 predicate jobs at its disposal with 3 manned as at 15
January 2021.

Other district public prosecution units had single predicate jobs vacant; however the
management of the units did not apply to the regional public prosecution services for staffing
support considering that the predicate staffing was sufficient fo ensure stable work
organisation at the units. As goes for the Jarostaw District Public Prosecution Service, on the
other hand, the unit was fully staffed, the fact corroborated with the information obtained
based on the Act on access to public information, which reveals that the Jarostaw unit was
allocated 9 predicate jobs and all were manned. The same was confirmed by prosecutor
Marta Petkowska, Regional Public Prosecutor in Przemysl.

Moreover, one should point out that the heads of the units fo which the 7 prosecutors were
delegated had not applied to the Regional Public Prosecutor for staffing support, nor the
Regional Public Prosecutors had filed any such requests with the National Public Prosecutor,
the fact confirmed with the information obtained based on the Act on access to public
information.

The reply of the National Public Prosecutor, Bogdan Swieczkowski, of 2 May 2021 to the
interpellation from Ms Kamila Gasiuk — Pichowicz, MP, further indicates that delegated away
from their place of abode were prosecutors based in those units where, quote: ‘the staffing
level was stable. Before making the delegation decisions the epidemiological situation in the
country had been taken intfo account’.

The data obtained based on the Act on access to public information reveal that delegated
from the Warsaw - Wola District Public Prosecution Service in Warsaw in 2020, i.e. the unit from
which prosecutor Katarzyna Szeska had been delegated, were: 3 prosecutors to the Warsaw
Regional Public Prosecution Service, 1 prosecutor to the Warsaw Ochota District Public
Prosecution Service, and 1 to the Warsaw City Centre District Public Prosecution Service. As
at 15 January 2021, the actual employment level was: 36 prosecutors and 5 assistant
prosecutors out of 45 allocated predicate jobs.

The Warsaw - Mokotdw District Public Prosecution Service in Warsaw has 37 predicate jobs at
its disposal. In the year 2020, three prosecutors were delegated to the Warsaw Regional Public
Prosecution Service and one to the Warsaw Ursynéw District Public Prosecution Service. In
addition, two delegations to the Warsaw Regional Public Prosecution Service were extended,
and the same concerns one delegation to the Warsaw Divisional Public Prosecution Service
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and one to the National Public Prosecution Service. Back in 2020, 4 prosecutors were
delegated to the Warsaw Mokotdw District Public Prosecution Service. As at 15 January 2021,
the actual staffing was 26 prosecutors and assistant prosecutors. Once prosecutors Ewa
Wrzosek and Jarostaw Onyszczuk had been delegated, the understaffing aggravated and
stood at 13 vacant predicate jobs as at 18 January 2021.

The military departments of the Poznan district public prosecution services had 2 vacant
predicate jobs. What is important, though, the data provided by the Poznan Regional Public
Prosecution Service reveals that as at 15 January 2021 out of the 269 full time jobs allocated
fo the region 29 prosecutors were on delegations to units of higher levels. Actually staffed
were 240 jobs.

With all certainty, it also needs to be stated that in most cases the cause of minor vacancies,
compared e.g. fo the Warsaw units, did noft lie in the COVID 19 pandemic, and using it fo
provide reasons to the decisions of the National Public Prosecutor was unbecoming, to say the
least.

Untrue too was found yet another argument raised in the statement of the press spokesperson
of the National Public Prosecutor, which concerned the delegation of 7 prosecutors to the
units, quote: ‘more burdened with workload'. The same argument was repeated in the reply
provided to the National Ombudsman by Bogdan Swieczkowski, National Public Prosecutor.

For instance, the work results in statistical figures for the Golub - Dobrzyh District Public
Prosecution Service where prosecutor Katarzyna Kwiatkowska was delegated, are very good,
unlike those of the Commercial Crime Department of the Warsaw - Praga Regional Public
Prosecution Service in Warsaw from which she was delegated. An analysis of the data
obtained based on the Act on access to public information from the Golub - Dobrzyn District
Public Prosecution Service for the year 2020 shows that a minor number of cases were
outstanding and in arrears from the previous reporting period (31 cases), they had no long-
term proceedings in progress (i.e. any proceedings which would take more than 1 year and
up to 5 years), a modest number of new cases the unit would open (1082 cases), inquest being
the dominatfing form of the preparatory proceedings (380 cases), and a large number of
decisions refusing to initiate an inquest (608).

The situation is similar at the Lidzbark Warminski District Public Prosecution Service. Their
statistical data for 2020 show few outstanding cases in arrears from the previous reporting
period (66 cases), no long-term proceedings (between 1 and 5 years), few new cases taken
up by the unit (1312 cases), inquest being the dominating form of the conducted preparatory
proceedings (568 cases), and a large number of decisions to refuse opening an inquest (646
cases).

The Szczecin Regional Public Prosecution Service refused fto provide the requested
information stating it had been processed.

The Natfional Public Prosecutor considered it irrelevant that the temporarily delegated
prosecutors left their sections, which would require the new officer to study a high number of
cases or volumes of documentation of preparatory proceedings involving numerous people,
often complex in terms of the factual and legal status. As it turns out, the good of the case,
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swiffness and efficiency of the preparatory proceedings in progress are of no significance,
despite the highest number of long-term proceedings taking more than é months recorded
since 2014 (increase by 270%) and older ones (increase by 370 to 390%) whilst the rate of new
cases remains comparable. Forgotten too, is the right of the rank and file citizen to have the
case considered within areasonable time frame, as ensuing from Art. 45(1) of the Constitution,
and the right fo have the case tried within a reasonable time, as proclaimed in Art. 6(1) of the
European Convention on Human Rights and Fundamental Freedoms.

The actual cause of staffing shortfalls suffered e.g. by the Warsaw units or the units in other
large cities, lies in the irrational staffing policy pursued by the management of the Prosecution
Services. ‘Delegatiosis’ is the phenomenon commonly known among the prosecution
services, consisting in delegating prosecutors to units of higher levels with disregard of
numerous parameters, fo name e.g. the number of cases in progress at the district public
prosecution services, the criteria of promotion, the number of potentially available
delegations considering the predicate staff resources in place. As at 31 December 2017, out
of 4,077 manned prosecutor and assistant prosecutor jobs at the district public prosecution
services, 646 prosecutors of the units were delegated to units of higher levels, including 31 to
the National Public Prosecution Service, 68 to the divisional public prosecution services, and
547 to the regional public prosecution services. In the year 2018, the number increased by at
least 286 prosecutors, and in 2019 by at least 270 prosecutors. Even if one assumes that some
of those persons have returned back to their home prosecution units from their delegations,
or have been promoted, the number of prosecutors delegated from the district public
prosecution services to units of higher levels still friggers serious reservations, particularly that
more than 98% new cases undertaken by the prosecution servicesin 2018, i.e. 1,067,764 cases,
were registered with the district public prosecution services; the corresponding figure for 2019
stood at 1,109,608 cases.

This is a way to create staffing shortfalls then intended to substantiate delegation of other
prosecutors to units of lower or the same level. One can observe it in the district public
prosecution services where prosecutors from one unit within the specific region are delegated
to another unit, most often for a statistical period of half a year or one year. It is them who
bear the consequences of the irrational personnel policy which could be improved through
nothing more than e.g. radical reduction of promoting delegations and adoption of the rule
that the prosecutor’s place of work is consistent with his/her official title.

Doubtlessly, rational administrators of budgetary funds, where both the Prosecutor General,
and the National Public Prosecutor are ones, should take into consideration the financial costs
of the personnel decisions they make, and actually they expend considerable funds on
prosecutors delegated in the promotion mode. After 6 months of delegation a prosecutor
delegated to a higher level acquires the right o a much higher salary in accordance with the
rules laid down in Arf. 108 of the Act on the Public Prosecution Service; the same term for
prosecutors delegated to two departments of the National Public Prosecution Service,
including its field branches, is 3 months. In extreme cases, a prosecutor of the district public
prosecution service may in this way progress from fier 1 to tier 7.

The National Public Prosecution Service also pays the prosecutors delegated away from their
residence in the mode of the quasi disciplinary sanction. This aspect is regulated in the Act
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on the Public Prosecution Service and the Regulation of the Minister of Justice of 1 March 2019
on delegating prosecutors to the National Public Prosecution Service or the Minister of Justice,
and the National School of Judiciary and Public Prosecution; the regulations cover the
benefits owing to the prosecutors delegated away from their regular place of service (Journal
of Laws 2019, it. 509). Applicable too is the Regulation of the Minister of Labour and Social
Policy of 29 January 2013 on the amounts due to employees of state or local government
budgetary units for business travels (Journal of Laws 2013, it. 167). Ensuing from the above
regulations, a prosecutor is eligible for a monthly lump sum fo cover the costs of
accommodation, reimbursement of the costs of travel to his/her place of abode, alump sum
to cover the costs of commuting by public transport, and per diems.

In the situation, it would be cheaper and more rational to have at least some of the delegated
prosecutors return to their home units, especially when the persons live in the nearest vicinity.

All delegation decisions are extremely brief, devoid of reasons, or the right to appeal from
them, just as in the case of demotion decisions. Although, admittedly, the regulations of the
Act on the Public Prosecution Service do not require any such element, no reasons of the
delegation decisions, provided to the delegated prosecutors prevents them from verifying
their reasonableness and, hence, their legality. Contrary to what the legislator infended,
another aspect of the institution, namely the prosecutor’s qualifications which should be taken
info account when making a decision of the kind is forgotten or consciously neglected.

In the reply provided by Bogdan Swieczkowski, National Public Prosecutor, to the National
Ombudsman, the respondent said that the decisions to delegate prosecutors fall, quote:
‘within the discretfional authority of their superiors’. If we were to adopt this concept of the
employer — prosecutor relationship, we would be left to conclude that the Polish law, including
the superiority line pragmatics contained in the Act on the Public Prosecution Service, enables
reducing employees to mere objects and disregard their reasonable interests and rights. This,
however, would come down to negating the fundamental principles which underly the labour
law applicable to prosecutors (Art. 130 of the Act on the Public Prosecution Service), as they
are employees in the sense of the Labour Code. The principles are: equal freatment and non-
discrimination, respect for the employee dignity, and personal rights of each prosecutor.

On 19 January 2021, Prof. Adam Bodnar, National Ombudsman, filed an inquiry with the
Prosecutor General, Zbigniew Ziobro, and the National Public Prosecution Service concerning
unexpected delegation of prosecutors, members of the Lex Super Omnia Association of
Prosecutors, to organisational units of the prosecution services located hundreds of kilometres
away from the home addresses of the delegated prosecutors. The Ombudsman pointed out
that the Prosecutor General was obliged to respect the dignity and other personal rights of
the employees and could not use his authority for purposes contradictory to the principles of
social coexistence. He also raised the argument of the epidemic which hinders taking the
most basic actions, to name e.g. a search for temporary accommodation. He noted that:
‘the decisions of the Prosecutor General made with respect to the board members of the Lex
Super Omnia Association of Prosecutors which has expressed critical opinions on the
management of the prosecution services trigger even more doubt and can be perceived as
retortion for their legal activities in the Association’.
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Beyond doubt too is the fact that the regulations of Art. 106 of the Act on the Public
Prosecution Service applicable to delegations without the prosecutor’'s consent do not meet
international standards, and their practical application has proved that the concerns
expressed by the international institutions in the creation of the deeds were more than
substantiated.

The acts of international law require special transparency and following objective rules when
delegating a prosecutor to perform his/her duties in another unit.

The Guide on the Status and Role of Prosecutors published by the United Nations Office on
Drugs and Crime, and Infernational  Association of  Prosecutors in 2014
(https://www.unodc.org/documents/justice-andprison-
reform/HB_role_and_status_prosecutors_14-05222_Ebook.pdf) notes that decisions to transfer
a prosecutor to another unit can impinge on his/her independence and carry a negative
effect on his/her morale, which may result in a negative effect on the operational
effectiveness of the entire prosecution service. It further notes that delegations must not be
tfantamount to professional demotion, since any such actions may only be taken by
disciplinary courts, whereas permitting any such actions paves the way to far reaching misuse
and intrudes on the prosecutors’ internal independence.

That is why, Recommendation Rec. (2000)19 of the Council of Europe on the role of public
prosecution in the criminal justice system of 6 October 2000 (https://rm.coe.int/16804be55a)
requires that delegation of a prosecutor to another unit must be carried out according to fair
and impartial procedures based on objective criteria. The Recommendations of the Council
of Europe on the role of public prosecution in the criminal justice system of 6 October 2000, as
well as the opinion of the Consultative Council of European Prosecutors on the European
standards and rules which build the status of the prosecutor (the so-called Rome Charter) of
17 December 2014, point Xll, note that, quote: ‘The recruitment and career of prosecutors,
including promotion, mobility, disciplinary action and dismissal, should be regulated by law
and governed by transparent and objective criteria, in accordance with impartial
procedures, excluding any discrimination and allowing for the possibility of impartial review’.
The Explanatory Note points out that the possibility to fransfer a prosecutor without his/her
consent should be regulated by law and limited to exceptional circumstances such as the
urgent need of the service and taking info account the prosecutor’'s current position,
specialisation, and family situation, with the possibility to appeal from the decision to an
independent body.

International institutions pay special attention to prosecutor delegations without consent of
the concerned, since this carries the risk of using delegation as an instrument of lawless
pressure on prosecutors (European Commission for Democracy through Law, or the so—called
Venice Commission, Report on the independence of the judicial and prosecutions systems:
Part Il — Prosecution, of 3 January 2011, hitps://rm.coe.int/1680700a060). According to the
opinion of the Venice Commission, if the act of law permits delegating a prosecutor without
his/her consent, it should also provide for appropriate guarantees so as to make sure that
decisions of the kind do notf turn info an implied disciplinary sanction imposed without
disciplinary proceedings, especially when the delegation is fo a unit lower in the hierarchy (M.
Szeroczynhska, Miedzynarodowy standard statusu i organizacji prokuratury a najnowsze zmiany
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polskiego porzadku prawnego, Czasopismo Prawa Karnego i Nauk Penalnych 2017, No. 2, pp.
125-126).

In addition, one should point to the ECHR's judgment in the case of Laura Kdévesi v. Romania,
which made reference to the growing importance of the instruments promulgated by the
Council of Europe and the European Union concerning the need to ensure that prosecutors
removed from their offices are guaranteed a fair court procedure independent of the
executive or legislative authorities.

It was an extraordinary disciplining measure for the attorney of the National Public Prosecution
Service to file an action with the court against prosecutor Katarzyna Kwiatkowska for an
alleged infringement on the unit's rights, claiming the payment of PLN 250,000. The lodged
statement of claim represented a typical legal action of the SLAPP type (Strategic Lawsuit
Against Public Participation) aimed at hushing criticism by creating the so-called ‘chiling
effect’ rather than winning the case.

One should note that the practice of SLAPP type actions was, on 25 November 2020,
condemned by the European Parliament in its resolution.

Another problem which became apparent in the times of the ‘good change' in the
prosecution services affects the prosecutors on sick leaves for any period of up to one year,
where the medical leave is then followed by the ZUS [Social Insurance Institution] decision
pronouncing the concerned not permanently unable to work. In addition, on order from the
National Public Prosecutor of 27 April 2017, all divisional and regional public prosecutors were
obliged to lodge protests with the ZUS medical commission against the statements of the ZUS
predicate physician of permanent incapacity to perform the service. As a consequence of
the above, the Prosecutor General issued decisions refusing consent to retire prosecutors for
health reasons without a detailed analysis of each and every case. Over the time, the
prosecutors were deprived of their livehood and of the possibility to avail themselves to health
insurance (e.g. Katarzyna Bosiakowska, prosecutor of the Warsaw Regional Public Prosecution
Service delegated to the Warsaw - Zoliborz District Public Prosecution Service in Warsaw). Their
health did not allow them to return to work, whilst at the same fime, according to the
Prosecutor General, it did not substantiate their retirement. In this way, retirement was
hindered for prosecutor Mirostaw Tracz; the lawsuit took almost 2 years following the moment
he became eligible. In 3 cases, the Supreme Court granted the appeals from prosecutors
and ordered reconsideration of their cases by the Prosecutor General. Late in 2018, the
Prosecutor Generalrestated his original decisions. Noteworthy is the decision of the Prosecutor
General, dated 15 November 2018, issued with respect to prosecutor Andrzej Tancula. In the
decision, we read that granting the request would be disadvantageous since the prosecutor
could noft return to active service. This position is in glaring contradiction with the reading of
the binding Act on the Public Prosecution Service. The legal regulations binding today
stipulate that prosecutors in such a situation are eligible for 50% of the remuneration owing.

As concerns delegations, it also needs to be noted that the list of the delegated prosecutors
incorporated in this report is not exhaustive, since individual units of the prosecution services
refuse to provide data, and some prosecutors refused to have their personal data disclosed
in apprehension of further repercussions from their superiors.
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This study omits typical forms of persecution such as burdening prosecutors with
disproportionate workloads, assigning duties which require prompt actions, changing their
scopes of duties, calling off and changing their assistants, allocating them with premises which
insult the dignity of the office, or other forms of impeding day-to-day dignified performance
of duties, efc.

Yet another instrument of the group of prescriptive regulations which create an opportunity
to affect the prosecutor’s independence indirectly, is the adopted model of the disciplinary
procedure, including the appointment of prosecutors to the functions of Deputy Disciplinary
Ombudspersons, the issue discussed in the next chapter.
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Il LEGAL DEFECTIVENESS OF THE APPOINTMENT OF PROSECUTORS TO
THE FUNCTIONS OF DEPUTY DISCIPLINARY OMBUDSPERSONS BY THE
PUBLIC PROSECUTOR GENERAL AND NATIONAL PUBLIC PROSECUTOR IN

THE YEARS 2016-2020, WHICH RESULTED IN ILLEGALITY OF THE ACTIONS

TAKEN IN THE DISCIPLINARY SYSTEM

NN/ AN/ ~ — A~ A~

The regulations infroduced by the legislator in the Act of 26 January 2016 on the Public
Prosecution Service and applying fo disciplinary liability of prosecutors and their liability
under the terms of service put the sole authority to ‘appoint’ prosecutors to the functions in
the Prosecution Services both new and previously unprovided for in the law, fo name e.g.
Deputy Disciplinary Ombudspersons for divisional districts in the hand of the Public
Prosecutor General (Art. 153(1) of the Act on the Public Prosecution Service). In § 1 of the
said regulation, the legislator stipulates that the Public Prosecutor General appoints the
ombudspersons ‘for the term of office’, and in § 2 sets the duration of the term of office for
4years. Equally important is the fact thatin Art. 153(3), the legislator ensured independence
to the persons performing the functions of the Disciplinary Ombudspersons with respect to
their initiating and conducting explanatory proceedings and conferred onto them the
authority to appear before the Disciplinary Court in the capacity of the accusers enjoying
the right to file applications and declarations, and to apply for and support appedl
measures. The legislator’s infention to ensure independence to the Ombudspersons in their
offices finds confirmation in Art. 153(4) of the Act on the Public Prosecution Service which
infroduces the general proscription of dismissing the ombudspersons before the lapse of
their term of office, except for specific cases specified in the Act.

Meanwhile, the practice of appointing prosecutors to the prosecution functions of
prosecutor Deputy Disciplinary Ombudspersons, as evolved in the years 2016 — 2020,
blatantly infringes on the above statutory requirements.

The legal defectiveness of the reviewed practice stems from:

— the Public Prosecutor General’s failure to comply with the statutory obligation of
appointing prosecutor Deputy Disciplinary Ombudspersons for divisional districts for
the 4-year term of office,

— the National Public Prosecutor’s overstepping of his authority by impinging on the
statutorily sole authority of the Public Prosecutor General to appoint and dismiss
prosecutors, Deputy Disciplinary Ombudspersons for divisional districts and issuing
deeds of temporary ‘entrustment of the functions’ non-existent in the act of law,
and ‘extensions of the term of office in the function’ again irespective of the law.

The text of the documents obtained by the Lex Super Omnia Association of Prosecutors
based on the Act of 6 September 2001 on access to public information reveals that as
concerns the prosecutors appointed to the functions of Deputy Disciplinary Ombudspersons
for divisional districts, the Public Prosecutor General and the National Public Prosecutor did
not issue deeds of ‘appointment’ for the statutorily prescribed 4-year term of office; they
merely ‘entrusted’ ‘the function’ temporarily (usually for the period of é months), thus
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deviating from the 4-year term set by the act of law.

In the Public Prosecutor General’'s ordinance No. 7 of 7 March 2016 on delegation of the
authority to appoint prosecutors to functions in ordinary organisational units of the prosecution
services: ‘the Public Prosecutor General, Zbigniew Ziobro, authorised the National Public
Prosecutor, Bogdan $wieczkowski, to make and sign decisions appointing prosecutors to the
functions in the ordinary organisational units of the prosecution services, except for the
functions of the divisional public prosecutor, deputy divisional public prosecutor, regional
public prosecutor, and deputy regional public prosecutor’. One should pay attention to the
reading of the authorisation, as it is detailed and precise. It repeats the statutory regulation
of Art. 15(4) of the Act on the Public Prosecution Service. So, the National Public Prosecutor
can ‘appoint’ a prosecutor to a function, but cannot ‘dismiss’ him/her from his/her function.
The above ordinance came into force and effect as of the day it was signed.

An analysis thereof indicates that the authority of the National Public Prosecutor covered only
the right to ‘appoint’ to the function for the term of office, applicable to Deputy Disciplinary
Ombudspersons for divisional districts. On the other hand, it did not cover ‘entrustment of the
functions’ or dismissal from the functions. Hence, one must state that the Public Prosecutor
General could not have conferred onto the National Public Prosecutor the authority to
‘entrust the functions’ of the Deputy Disciplinary Ombudspersons for divisional districts, since
both in the then state of the law he was not, and in the current state of the law he is not
competent to ‘entrust the functions'. The exclusive authority of the Public Prosecutor General
to ‘appoint’ and ‘dismiss’ disciplinary ombudspersons, as ensuing from Art. 153(1) of the Act
of 26 January 2016 on the Public Prosecution Service, was corroboratedin § 1(8) of Ordinance
No. 4/16 (as well as in No. 21/17 and No. 23/18) of the Public Prosecutor General, dated 8
March 2016 (and correspondingly, dated 28 March 2017 and 30 July 2018) on determination
of the scope of duties of the Public Prosecutor General, National Public Prosecutor, and the
other deputies of the Public Prosecutor General. The same competence-setting deeds, in their
§ 2(1) and 2(4), authorise the First Deputy Public Prosecutor General, i.e. the National Public
Prosecutor, Bogdan Swieczkowski, to ‘substitute for the Public Prosecutor General over the
time of his absence or temporary inability to perform his duties’, and to ‘make and sign
decisions related to appointments to the functions of deputy divisional public prosecutors,
deputy regional public prosecutors, and deputy district public prosecutors, as well as decisions
related to appointments to other functions in the prosecution services’'. Ensuing from the
above, the National Public Prosecutor, Bogdan Swieczkowski, was not conferred the authority
to make, ‘in substitution for the Public Prosecutor General’ any decisions with respect to
Deputy Disciplinary Ombudspersons other than their ‘appointment’ to the function for the
term of office.

To recapitulate the above, one must state that the letters ‘entrusting’ specific prosecutors with
the ‘functions’ of Deputy Disciplinary Ombudspersons for individual divisional districts have no
content which might carry the effect of legal effectiveness of the sovereign acts issued by the
National Public Prosecutor. The revealed legal defectiveness of the above-indicated deeds
carries the effect that the named prosecutors have no status of Deputy Disciplinary
Ombudspersons for the specific divisional districts. Consequently, all actions taken by the
persons hamed as Deputy Disciplinary Ombudspersons for individual divisional districts are
made by persons with no authority, and in effect they must be found illegal.
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The case of prosecutor Waldemar Moncarzewski from the Lublin Divisional Public Prosecution
Service can serve an example and illustration of the defective procedure of entrusting the
function of the Deputy Disciplinary Ombudsperson. Initially, in the letter of 19 May 2016 (ref.
PK IX K 103.2478.2016) signed by the National Public Prosecutor, prosecutor Waldemar
Moncarzewski ‘was entrusted with the function’ of the Deputy Disciplinary Ombudsperson for
the Lublin divisional district for the period from 25 May 2016 to 24 November 2016. The text of
the said document indicates that the author, National Public Prosecutor, Bogdan
Swieczkowski, was acting ‘on authority’ from the Public Prosecutor General. In the following
letter of 17 November 2016 (ref. PK IX K 103.5349.2016), prosecutor Waldemar Moncarzewski
was ‘extended the term of his entrusted function’ of the Deputy Disciplinary Ombudsperson
for the Lublin divisional district for the period from 25 November 2016 to 24 May 2017. The said
document was signed by the Public Prosecutor General. The lefter of 15 May 2017 (ref. PK IX
K 1122.1954.2017) ‘extended the term of the entrusted function’ of the Deputy Disciplinary
Ombudsperson for the Lublin divisional district, as held by prosecutor Waldemar Moncarzewski
for the period from 25 May 2017 to 24 November 2017. The text of the said document reveals
that the author, National Public Prosecutor, Bogdan Swieczkowski, acted ‘in substitution for’
the Public Prosecutor General. Subsequently, in the letter of 7 November 2017 (ref. PK IX K
1122.3680.2017) the ‘term of the function’ of the Deputy Disciplinary Ombudsperson for the
Lublin divisional district, entrusted to prosecutor Waldemar Moncarzewski ‘was extended’ for
the period from 25 November 2017 to 24 May 2018. The text of the said document reveals
that the author, National Public Prosecutor, Bogdan Swieczkowski, acted ‘in substitution for’
the Public Prosecutor General. Yet another letter of 8 May 2018 (ref. PK IX K 1122.1212.2018)
‘extended the term of the function’ of the Deputy Disciplinary Ombudsperson for the Lublin
divisional district, entrusted to prosecutor Waldemar Moncarzewski for the period from 25 May
2018 to 24 November 2018. The text of the said document reveals that the author, National
Public Prosecutor, Bogdan Swieczkowski, acted ‘on authority from’ the Public Prosecutor
General. The further letter of 6 November 2018 (ref. PK IX K 1122.954.2018) ‘extended the term
of the function of' the Deputy Disciplinary Ombudsperson for the Lublin divisional district
entrusted to prosecutor Waldemar Moncarzewski for the period from 25 November 2018 to 24
May 2019. The text of the said document reveals that the author, National Public Prosecutor,
Bogdan $wieczkowski, acted ‘in substitution for' the Public Prosecutor General. In the letter
of 9 May 2019 (ref. PKIX K 1122.1200.2019) the ‘term of the function’ of the Deputy Disciplinary
Ombudsperson for the Lublin divisional district, entrusted to prosecutor Waldemar
Moncarzewski ‘was extended’ for the period from 25 May 2019 to 24 November 2019. The text
of the said document reveals that the author, National Public Prosecutor, Bogdan
Swieczkowski, acted ‘in substitution for' the Public Prosecutor General. Yet another letter of
31 October 2019 (ref. PK IX K 1122.3032.2019) ‘extended’ the ‘term of the function’ of the
Deputy Disciplinary Ombudsperson for the Lublin divisional district, entrusted to prosecutor
Waldemar Moncarzewski for the period from 25 November 2019 to 24 May 2020. The text of
the said document reveals that the author, National Public Prosecutor, Bogdan Swieczkowski,
acted 'in substitution for’ the Public Prosecutor General.

At this point, we need to remember that the ordinances issued based on Art. 13(3) of the Act
on the Public Prosecution Service did not transfer the authority to ‘entrust the functions’ of
Deputy Disciplinary Ombudspersons for divisional districts onto the National Public Prosecutor.

In addition, an analysis of Ordinance No. 7/16 of 7 March 2016 on delegation of the authority
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to appoint prosecutors to functions in ordinary organisational units of the prosecution services
leads to the conclusion that the Public Prosecutor General delegated onto the National Public
Prosecutor only the authority to ‘appoint’ to the functions of e.g. Deputy Disciplinary
Ombudspersons for divisional districts and only for the term set in Art. 53(1) of the Act of 28
January 2016: Regulations enacting the Act on the Public Prosecution Service, namely:

- 60 days following the date the act comes into force and effect. With the act coming into
force and effect as of 4 March 2016, the considered authority delegated to the National
Public Prosecutor expired on 4 May 2016. Meanwhile, the content of the above-specified
documents reveals that in the case of prosecutor Waldemar Moncarzewski the National
Public Prosecutor did not ‘appoint him’, but only ‘entrusted him with the function’, moreover,
he did so upon the lapse of the law-defined term of 60 days, i.e. only on 19 May 2016. It further
needs to be highlighted that in both the initial deed, and in the subsequent deeds ‘extending
the term of the function’, the set term was shorter than the 4-year term ensuing from the act
of law.

One should note that in the letter of 23 April 2020, ref. PK IX K 1122.1239.2020, the National
Public Prosecutor, Bogdan Swieczkowski, ‘appointed’ prosecutor Waldemar Moncarzewski
‘to the function’ of the Deputy Disciplinary Ombudsperson for the Lublin divisional district as
of 25 May 2020. The text of the said document shows that the author (National Public
Prosecutor, Bogdan Swieczkowski) acted ‘in substitution’ for the Public Prosecutor General.
One needs to state that the above sovereign act of 23 April 2020 made an unsuccessful
attempt to amend the earlier defective procedure of appointing to the function of the
Deputy Disciplinary Ombudsperson for a divisional district. Even though the deed of
‘appointment’ issued by the National Public Prosecutor does not contain the phrase of
‘entrusting the function’ used in the earlier deeds, obviously wrong as it was because not
stipulatedin the law, and even though it does not set the time limit of the function term (shorter
than 4 years), this time too, the National Public Prosecutor infringed on the exclusive authority
of the Public Prosecutor General to appoint Deputy Disciplinary Ombudspersons for divisional
districts, as conferred in Art. 153(1) of the Act of 28 January 2016 on the Public Prosecution
Service.

The above infringements on the regulations enjoying the status of statutory acts of law result in
legal ineffectiveness of the acts of ‘entrusting (extending) the function’ and of ‘appointing’,
and in consequence carry further effects of legal defectiveness of all actions taken by the
prosecutor (in the capacity of the Deputy Disciplinary Ombudsperson) the act concerns.
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The data obtained by the Lex Super Omnia Association of Prosecutors indicate that over the
validity period of the Act of 28 January 2016 on the Public Prosecution Service and up fo this
date, the Public Prosecutor General, Zbigniew Ziobro, and the National Public Prosecutor,
Bogdan Swieczkowski, issued legally defective acts ‘temporarily entrusting the function’ or
‘extending the function term’ to other Deputy Disciplinary Ombudspersons too.

Maijor legal doubts arise in connection with the suspected non-performance of duties by the
Public Prosecutor General, consisting in appointing prosecutors for periods other than the law-
required 4-year term of office, and with the suspected overstepping of authority by the
National Public Prosecutor, consisting in ‘temporary entrustment of function’ and ‘extension
of the function term’, both non-existent in the act of law, in the case of the prosecutors listed
below:

e for the t6dz divisional district, this concerns: Marek Smus, Jadwiga Bissinger-Kopania,
and Rafat Stawnikowski,

e for the Poznan divisional district, this concerns: Romuald Grzybek, Karolina Niemczyk,
and Joanna Komolka,

e for the Szczecin divisional district, this concerns: Gabriela Stefaniak, Marcin Lorenc,
and Magdalena Blank,

o for the Warsaw divisional district, this concerns prosecutor Matgorzata Zidtkowska-
Siwczyk.

As concerns the Wroctaw divisional district, major legal doubts arise in the case of prosecutors
Artur Johczyk and Krystyna Zarzecka, consisting in the suspected non-performance of duties
by the Public Prosecutor General considering that the prosecutors were not appointed for the
law-required 4-year term of office, and in ‘dismissal from function’ of prosecutor Artur Johczyk
with the statutory reasons infringed upon, as well as the suspected overstepping of authority
by the National Public Prosecutor through ‘interim entrustment of function’ and ‘extension of
the function term’. As concerns the Rzeszdw divisional district, major legal doubts arise in the
case of prosecutors Jaromir Rybczak and Maciej Jaskulski, consisting in the suspected non-
performance of duties by the Public Prosecutor General considering that the prosecutors
were not appointed for the law-required 4-year term of office, and the suspected
overstepping of authority by the National Public Prosecutor through ‘extension of the function
term’ not provided for in the act of law and ‘dismissal from function’ of prosecutor Jaromir
Rybczak with the statutory reasons and the sole authority of the Public Prosecutor General
infringed upon.

The Lex Super Omnia Association of Prosecutors was not disclosed the text of the deeds
appoinfing prosecutors to the function of Deputy Disciplinary Ombudspersons for the
Divisional Public Prosecution Services: in Biatystok — prosecutor Marek Suchocki, Gdansk -
prosecutor Katarzyna Brzezihska, Katowice - prosecutor Mariusz Gozd, and Krakéw -
prosecutor Matgorzata Ciezkowska-Galbrys.
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Noteworthy, the correctness of the appointments of the prosecutor Deputy Disciplinary
Ombudspersons was an issue pondered by the National Ombudsman and the media. In the
letter of 6 May 2020 (ref. PK IX K 071.43.2020), the National Ombudsman, Adam Bodnar, turned
to the Public Prosecutor General, Zbigniew Ziobro, with a request for information on the issue
and for copies of the resolutions appointing prosecutors to the function. The National
Ombudsman expressed the view that: ‘it is reasonable to appoint disciplinary ombudspersons
for full terms of office so that they are guaranteed full independence in the actions taken and
that no apprehension arises that they may be dismissed the moment their actions are not
accepted by their superiors’. Expressing concern about the prosecutors against whom
disciplinary proceedings and explanatory procedures are initiated by the Disciplinary
Ombudsperson of the Public Prosecutor General and his deputies, and in the interests of the
very Disciplinary Ombudsperson of the Public Prosecutor General and his deputies who
actively engage in the performance of the duties enfrusted to them, the National
Ombudsman formulated the following view: ‘if disciplinary ombudspersons take actions
without being properly appointed, one must conclude that they act overstepping their
competences and the actions they take come down to abuse of power’.

As the National Ombudsman sees it: ‘if disciplinary ombudspersons take actions without
statutorily conferred authority, one must find their appointments defective in legal terms, and
the prosecutor appointed to the office takes explanatory and disciplinary actions without the
required legal grounds. Consequently, all those actions will be scarred with a legal defect,
and this inevitably questions the correctness of the proceedings held and completed to date’.

In his presented line of argument, the National Ombudsman invoked the need to protect civil
rights and respect the fundamental rules of a democratic state of law, as ensuing from the
Constitution of the Republic of Poland.

In reply to the above inquiry, in his letter of 17 June 2020 the National Public Prosecutor,
Bogdan Swieczkowski, informed the National Ombudsman that: ‘the procedure of appointing
prosecutor disciplinary ombudspersons complies with the formal requirements laid down in
the respective regulations of the law and is transparent’. The National Public Prosecutor
expresses the view that the Public Prosecutor General holds the authority to appoint
disciplinary ombudspersons ‘for the term of office’, as well as to ‘temporarily entrust them with
the duties of the disciplinary ombudsperson’, which, as he sees it, stems ‘not only from the
regulations of the law, but also from years-long practice’. One should note that the National
Public Prosecutor did not provide the National Ombudsman access to copies of the deeds
appointing prosecutors to the function of prosecutor disciplinary ombudspersons.

The Lex Super Omnia Association of Prosecutors shares the doubts of the National
Ombudsman about the suspected infringement on the law in the procedure of appointing
prosecutor disciplinary ombudspersons.

Pursuant to the principle of legalism (rule of law) laid down in Art. 7 of the Constitution of the
Republic of Poland, public authorities act based on the law and within the boundaries of the
low. The doctrine of the constitutional law and the body of judgments of the Constitutional
Tribunal contain repeatedly formulated thesis that presuming competencies of state
authorities is forbidden. It has been pointed out that any actions of the authorities taken

without their legal basis and outside the law or with the law boundaries infringed upon are
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always illegal.

In addition, one should point to the institutional (of special significance) and guarantee-
carrying nature of the set term of office, an attribute of the statutorily guaranteed
independence of the prosecutors performing the functions. In a substantial number of the
analysed cases, the ‘incorrectly appointed’ Deputy Disciplinary Ombudspersons for individual
divisional districts held their function for a time shorter than the law-stipulated 4-year term of
office, and their appointment to the function did not end in the way specified in Art. 153(4) of
the Act on the Public Prosecution Service, i.e. upon the lapse of the 4-year term of office or
dismissal in the particular cases specified in the Act of law. In other words, the duration of
holding the function was, in contradiction with the regulations of the Act, made dependent
solely on the will of the person who appointed the prosecutor to the function of the Deputy
Disciplinary Ombudsperson.

It needs to be stressed that the statutorily-stipulated term of office must not be subject to
arbitrary and discretionary restrictions and become the object of its instrumental perception
and treatment by the persons managing the Prosecuting Services. The time of appointment
to an independent function held for a term of office should doubtlessly be defined in the way
specified in the deed of appointment to the function and in such a way as to enable its
performance in absolute independence. Obviously, the revealed confra legem actions and
the aftempts made to ‘evade’ the essence of the term of office result in delegitimisation of
the actions and consequently finding no authority to hold the function by the appointees.

The after-effect of the above appears to consist in the arisen substantiated suspicion that the
illegally appointed Deputy Disciplinary Ombudspersons acted in overstepping their authority
and to the detriment of the public interests and the private interests of the prosecutors subject
to disciplinary actions they took.

Irrespective of the above comments on the illicit actions of the Public Prosecutor General and
National Public Prosecutor in pursuance of their obligation to appoint prosecutor Deputy
Disciplinary Ombudspersons for divisional districts, stemming from Art. 153(1) of the Act on the
Public Prosecution Service, one should note the suspected infingement on the law, consisting
in lawless allocation of duty allowance of at least 0.4 the base salary to the prosecutors
appointed in the period from May 2016 to May 2019.

Noteworthy, the relevant Regulation of the Council of Ministers which defined the size of the
duty allowance owing to prosecutors, Deputy Disciplinary Ombudspersons, was first issued as
late as on 28 February 2019 and came into force and effect as of 1 May 2019.
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IV THOSE ‘EQAUAL AND MORE EQUAL" APPLICABLE TO DEPUTY DISCIPLINARY

OMBUDSPERSONS — THE PRINCIPLE OF EQUAL TREATMENT OF PROSECUTORS.

One of the basic obligations of every prosecutor, also the one performing the duties of the
disciplinary ombudsperson, are those of impartiality and equal treatment. This stems directly
from the Act on the Public Prosecution Service where the regulation of Art. é reads: ‘The
prosecutor is obliged to take actions specified in acts of law being guided by the principle
of impartiality and equal treatment of all citizens'. The obligation originates from the right
of each and every citizen, guaranteed in Art. 32(1) of the Constitution which states that:
‘Everyone is equal in law. Everyone has the right to be treated equally by the public
authorities’.

Are the prosecution services today, including deputy disciplinary ombudspersons, guided
by the principle of impartiality and equal treatment of the citizens, prosecutors being
citizens too?

On 11 January 2020, the streets of Warsaw witnessed a March of a Thousand Robes. In this
way all legal circles, the fact adding to its impact and value, protested against the threat
to independence of the Polish courts, expressing commitment to the trias politica principle
and protest against the threat that a rank and file citizen will have no access to an
independent court. As the organisers of the protest wrote in the first lines of their invitation
to the event, the purpose was to give expression to the protest against gagging the lawyers
and fo express respect for the national and European laws. The Lex Super Omnia
Association of Prosecutors was a co-organiser of the event. Many prosecutors took part in
the March of a Thousand Robes. The meeting they took part in had no political patrons.

Symptomatically, the prosecutors marching in their red sashes arm in arm with lawyers in
aftires draped in violet, green, blue, as well as white-and-red, were greeted with words of
special recognition. The nice words, though, reminded of the sad truth of the actual margin
of independence of the prosecutor.

The reaction of the management of the prosecuting services, or at least some of the
superiors of those prosecutors who decided to take part in the protest, came soon. At this
point, it must be stated clearly that the latter decided to exercise one of the fundamental
civil rights in our country: the freedom of assembly.

The Deputy Disciplinary Ombudsperson of the Public Prosecutor General for the Warsaw
divisional district, prosecutor Matgorzata Zidtkowska - Siwczyk, commenced explanatory
proceeding provided for in Art. 154(1) of the Act on the Public Prosecution Service as early
as in January 2020; the procedure aimed at identifying the circumstances prerequisite for
declaring features of a disciplinary offence perpefrated by prosecutor Katarzyna
Gembalczyk from the Warsaw Regional Public Prosecution Service in connection with her
participation in the March of One Thousand Robes of 11 January 2020 in the her official
attire. In the letter of 21 January 2020, prosecutor Matgorzata Zidtkowska - Siwczyk notified
prosecutor Katarzyna Gembalczyk of the possibility for her to file a written declaration or
explanation in connection with the initiated preliminary actions, quote: ‘aimed at
39



identifying the circumstances prerequisite for declaring features of a disciplinary offence
consisting in the prosecutor’'s wearing, during the public meeting in Warsaw on 11 January
2020, the prosecutor’s official atftire, namely the robe, in contravention of its designation
ensuing from the regulations of Art. 36 (6) of the above-cited act and of § 1(1) of the
Regulation of the Minister of Justice, dated 7 July 2016 concerning determination of the
official aftire of prosecutors participating in court frials...’. The statement of the Lex Super
Omnia Association of Prosecutors in reply to the actions of the disciplinary ombudsperson
taken in connection with the prosecutors’ participation in the March of One Thousand
Robes notes that the letter did not specify what the impropriety (abuse) came down to.
That was the first formal call of the type addressed at a prosecutor participating in the
March of One Thousand Robes. Later, it furned out it was not the only one. Letters of similar
content were received by further prosecutors of the Warsaw Regional Public Prosecution
Service: Elzbieta Gielo and Dariusz Slepokura.

It turned out that an urgent need to clarify the legality of prosecutors’ participation in the
March of One Thousand Robes was noticed not only by the disciplinary ombudspersons, but
their superiors too. The superiors, being also superior in the disciplinary reporting line of the
prosecutors, also took actions, though perhaps less formal. Prosecutor Damian Gatek from
the Nowa Sél District Public Prosecution Service received an oral call to provide explanation
of his use of the robe during the March of One Thousand Robes. The order to provide the
explanation by prosecutor Damian Gatek came from the Zielona Géra Regional Public
Prosecution Service. This was not the end of the story, though, since in the letter of 23 January
2020 prosecutor Damian Gatek, just like the prosecutors from Warsaw, was summoned to give
a statement by the Deputy Disciplinary Ombudsperson of the Public Prosecutor General for
the Poznan divisional district, Ms Joanna Komolka.

Explanatory proceedings, as decribed above, were initiated not only by the Deputy
Disciplinary Ombudspersons of the Public Prosecutor General for the Warsaw and Poznan
divisional districts. The Deputy Disciplinary Ombudsperson of the Public Prosecutor General
for the Krakdéw divisional district, Ms Matgorzata Ciezkowska-Galbrys, sent a call similar to those
described above to prosecutor Mariusz Krasoh from the Krakdw Divisional Public Prosecution
Service.

The ombudspersons for discipline named above proved exceptionally active and engaged
in prosecuting, not to go as far as to say ‘hunting’, the prosecutors who took part in the March
of One Thousand Robes. The word ‘hunfing’ is not used here accidentally, since calls
addressed to specific prosecutors must have been preceded with analysis of the film and
photographic documentation of the March. In the context, one faces the question whether
determination of the kind was born out of their own ponderings, or on inspiration by others.

Perhaps the answer should be looked for in the statement made by the National Public
Prosecutor, Bogdan Swieczkowski, in the programme entitled ‘The Journalist Poker’ broadcast
on the Republica TV [Telewizja Republika] on 29 January 2020.

Bogdan Swieczkowski stated, quote: ‘The actions of the Lex Super Omnia Association of
Prosecutors are getting more and more serious, and we have to consider certain matters in
the category of offences. What | mean is e.g. the misuse of objects being the state property,
i.e. the robes, since some members of the Association wore them during the protest. We are
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now in the course of analysing whether perhaps it already was an element of appropriation’.

Can the position of the National Public Prosecutor be defended in terms of the arguments of
low?e

The features of the offence or misdemeanour of appropriation (the robe prices ranging from
PLN 339 to PLN 689, which is of significance for a lawyer in the context of a prohibited act of
bi-type nature) are absolutely clear in the context of the considered facts. The quoted words
of the National Public Prosecutor, even if reflecting his first reaction, do not stand criticism in
legal terms. The impression they left is that they came as expression of emotion and irritation,
a negative atfitude towards independent prosecutors, and the actions taken must be
perceived as aftack on prosecutors’ independence, where the independence is also
construed as the right to express an assessment of the way the law enforcement system or the
bodies of the prosecution services function, even if the assessment is as different as day and
night from the views presented even by the top superiors.

At this point, it is worth remembering the causes of the March of One Thousand Robes. Ifs
organisers wrote: ‘In December 2019 we witnessed an unprecedented intensity of actions
taken by disciplinary ombudspersons, escalation of a campaign of slander against judges,
unprecedented attacks fromrepresentatives of the executive powers agaist the First President
of the Supreme Court and Judges of the Supreme Court, and finally the Sejm’s adoption of
the so-called muzzle act intended to restrict the freedom of speech of the judges and
penalise them severely in a highly discretionary manner.’ In this particular context it is worth
putting side by side the words of the National Public Prosecutor and the position of the
disciplinary ombudsperson of the judges of common courts, Judge Piotr Schab who, when
asked on the radio (RMF FM) whether any disciplinary proceedings would be initiated against
the judges who had participatedin the ‘March of One Thousand Robes’, said: ‘At the moment
| can see no grounds for taking any actions of the disciplinary nature in connection with the
event'. Asked further by the reporter, he stated as follows: ‘one needs to have clear causes
to find that a judge’s behaviour could have constituted a grave violation of the law or an
offence against the dignity of the office’. At the moment, he said, ‘no such causes exist’.

For the sake of comparison, let us present the incident of October 2020 which also took place
in Warsaw with its prime figure, prosecutor Marta Choromanska from the Warsaw Divisional
Public Prosecution Service. According to the reports in the media, on 20 October 2020
prosecutor Marta Choromanska took part in the meeting of the National Guard on the stairs
leading to St Andrew Church in Plac Trzech Krzyzy in Warsaw, organised by Robert Bgkiewicz,
chief of the March of Independence association. Robert Bgkiewicz explained to the media
that the idea was to protect shrines from mass protests. What needs to be emphasised is the
fact that the formation of the National Guard came as a response to the public appeal from
a politician, the person heading the political party currently in power in Poland. Just fo remind
you, the March of One Thousand Robes was an initiative of the lawyer circles, and the
organisers appealed: ‘Please, do not bring any banners, placards, or slogans. Just flags.” The
prosecutor apparently took part in the public meeting on 27 October 2020, and it was already
on 28 October 2020 that the National Public Prosecutor distributed a letter among all divisional
public prosecution services country-wide concerning the participants of the then current
protests stressing that: ‘any behaviour of anyone organising an illegal demonstration, or

instigating one, or calling for participation therein, should be assessed primarily in the context
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of exhausting the features of an act prohibited by Art. 165(1)(1) of the Criminal Code in terms
of bringing danger to the lives and health of many by causing an epidemiologicalrisk’. Now,
one should contrast the above with the fact that prosecutor Marta Choromanska did not
suffer any consequences of her activity. In reply to parliamentary enquiry No. 1897
concerning parficipation of the prosecutor from the Warsaw Divisional Public Prosecution
Service in the public meeting initiated by an organisation of political nature, the National
Public Prosecutor Bogdan $wieczkowski replied in his letter of 19 January 2021 that: ‘activities
of a prosecutor in the sphere of freedom of conscience and religion are not activities of
political nature, and as such are not subject to appraisal by the superiors’. The National Public
Prosecutor did not find the behaviour of prosecutor Marta Choromanska in violation of the
regulations. Similarly, in reply to parliamentary interpellation No. 15116 lodged with the Minister
of Justice in the matter of prosecutors’ participation in events of political nature, as
exemplified by the prosecutor’s participation in the defence of the church in Warsaw, the
National Public Prosecutor, Bogdan Swieczkowski, stated as follows in the letter of 29
December 2020: ‘the spheres of freedom of conscience and religion do noft classify as political
activity’, and in this way found the interpellation objectless.

Noteworthy, the described cases are not the only ones where prosecutors are summoned in
disciplinary procedures for participation in public meetings. In July 2017, prosecutor Piofr
Wojtowicz from the Legnica District Public Prosecution Service took part in a protest held in
front of the Regional Court in Legnica in defence of independence of courts. The Deputy
Disciplinary Ombudsperson of the Public Prosecutor General for the Poznan divisional district
discontinued the proceedings initiated in the case concluding that a prosecutor may
participate in peaceful meetings, and participation in an assembly of the kind is not the same
as political activity. As concerns the prosecutor’'s words spoken at the meeting, the Deputy
Ombudsperson found them sarcastic and out of place, though at the same time found their
social harmfulness marginal. However, the National Public Prosecutor, Bogdan Swieczkowski,
appealed from the decision. Noteworthy, an appeal from it was also lodged by prosecutor
Piotr Wojtowicz who negated the correctness of the legal basis of disconfinuance of the
proceedings. What deserves noting is the fact that the defence counsels of prosecutor Piotr
Wojtowicz before the disciplinary court pointed to double standards of the Prosecution
Services and claimed they served as an insfrument of repression against prosecutors. To avoid
groundlessness, one should mention the specific facts referred to by the defence counsels of
prosecutor Piotr Wéjtowicz who accused the National Public Prosecutor claiming he was
prosecuting a prosecutor for participation in a peaceful meeting while he himself had actively
been involved in backing the governing party and called directly for voting for the party, and
run for the elections to the regional assembly and parliamentary elections, his candidature on
the lists of the party. Ultimately, the disciplinary court did not grant the appeal from Bogdan
Swieczkowski but the one lodged by the prosecutor finding his participation in the
manifestation in defence of free courts devoid of any features of a disciplinary offence.
However, the National Public Prosecutor, Bogdan Swieczkowski, has filed a cassation appeal
in the matter which remains uncognised as yet.

As concerns compliance with the equal treatment obligation (or rather non-compliance
therewith), one can present further examples.
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The so-called ‘case of two tfowers’' gained wide coverage in public opinion. The verification
proceedings in the case, following the fiing of the offence notification, lasted almost 9
months. The specificity of the case consisted in the fact that the nofification concerned the
person heading the political party which governs Poland. On the background of the case
one should present the regulation of the Code of Criminal Procedure relating to the duration
of the verification procedure. Speaking of the procedure we mean proceedings the purpose
of which is to find out whether the data provided in the notification of the offence give
grounds to inifiation of the preparatory proceedings, i.e. an investigation or inquest. To that
aim, as the regulation of Art. 307(1) of the Code of Criminal Procedure stipulates, one can
require supplementary data to those provided in the offence nofification within the set term,
or verify the facts in thisrespect. In the verification proceedings no evidence of expert opinion
is taken, or any actions requiring the taking of a record, except for reception of oral
notification of offence or request for prosecution. It is arule that witnesses are not interviewed
in the verification proceedings. The only exception is that the data provided in the noftification
of offence may be supplemented in the form of taking the witness’ statement, though only
from the person reporting the offence. The decision as to the initiation of an nvestigation or
refusal to initiate it should be issued no later than within 30 days following the receipt of the
notification.

Obviously, the literature on the topic commonly assumes that the procedural term set in Art.
307(1) of the Code of Criminal Procedure is instructional in nature. This means that if the time
limit is exceeded, no procedural consequences follow, although one should mention the
regulation of Art. 306(3) of the Code of Criminal Procedure which reads that if the natural
person or institution who/which filed a noftification of an offence is not nofified of initiation or
refusal to initiate an investigation within 6 weeks, he/she/it can lodge a complaint with the
prosecutor superior or appointed to supervise the unit with which the notification was first filed.

The fact that no procedural decision was made in the described case for the period of nearly
9 months was broadly commented on in the public space. The commentators, frequently
lawyers, formulated a number of critical comments thereon. The purpose of the authors of
this ‘Report’ is not to address the comments, but to draw attention to a different aspect of the
case. In that particular instance, the management of the Prosecution Services saw no
iregularity in the duration of the verification proceedings which evidently and strikingly
exceeded the fime limit prescribed for proceedings of the kind (which, as admitted above, is
instructional in nature), or at least the management of the prosecution services did not express
any criticism or even ‘regret’ because of the delay in the public space. Furthermore, in reply
to the interpellation from Krzysztof Brejza, MP of 14 May 2019, prosecutor Agata Gatuszko —
Gdrska, Deputy National Public Prosecutor, remarked, quote: ‘the decision to initiate
preparatory proceedings, as stipulated in Art. 303 of the Code of Criminal Procedure, is issued,
if a substantiated suspicion arises that an offence was actually perpetrated. In the case of
the notification from Gerard Birgfelliner no such facts have to date been found. This makes
contfinued verification procedure necessary. The deadline setf in Art. 307(1) of the Code of
Criminal Procedure is instructional in nature’.

The above should be contrasted with the fact that in other cases when the instructional
deadline set for the verification procedure was exceeded, the prosecutors were burdened
with disciplinary consequences.
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Prosecutor Krzysztof Parchimowicz was penalised with the disciplinary sanction of admonition
imposed by the Regional Public Prosecutor in Warsaw on 20 March 2019 for ill efficiency of the
proceedings given the reference number PR 1 DS 679.2016, conducted by the Warsaw
Mokotéw District Public Prosecution Service in Warsaw. The sanction of admonition was
imposed for the disciplinary fault consisting in obvious and gross infringement on the law the
prosecutor was said to have committed in such a way that being the lead prosecutor in case
ref. PR 1 Ds 679.2016 at the Warsaw Mokotdw District Public Prosecution Service in Warsaw, in
contravention of § 119(2) of the Regulation of the Minister of Justice of 7 April 2016, i.e. the
Rules of internal procedure of common organisational units of the prosecution services, and
of Art. 307 of the Code of Criminal Procedure, he started the proceedings in the nofification
of an offence which reached the Prosecution Office on 5 August 2016 as late as on 12
December 2016, where the period of idleness he was found guilty of was assumed to start
running on 2 September 2016. The prosecutor ordered taking measures under the verification
proceedings the deadline for which elapsed on 4 September 2016, and doing so he
simultaneously infringed on the obligation to resolve the matter within a reasonable time, as
expressed in Art. 2(1)(4) of the Code of Criminal procedure. This added up to the offence
contemplated in Art. 137(1) of the Act on the Public Prosecution Service. In the decision of 3
October 2019, the Disciplinary Court granted the objection filed by prosecutor Krzysztof
Parchimowicz and discontinued the proceedings in the case. The Court found that
prosecutor Krzysztof Parchimowicz had not committed any major or blatant infringement on
the efficiency of supervising and conducting the proceedings of the reference No. PR 1 Ds
679.2016. The Court argued that there were no reasons to find the prosecutor guilty
considering the prosecutor’'s annual leave, medical leaves, and his performance of other
duties.

Nevertheless, the Deputy Disciplinary Ombudsperson of the Public Prosecutor General for the
Warsaw divisional district found it proper to file an appeal in the case against prosecutor
Krzysztof Parchimowicz.

Here is the question which arises: was it of any significance for the decision and if so how
significant was the fact that at the time prosecutor Krzysztof Parchimowicz was the president
of the board of the Lex Super Omnia Association of Prosecutors and his critical remarks on the
management of the Prosecution Services appeared in the public space?

In contrast fo the above, one should mention another case (which alongside the one
described above lingers in the public space as the case of ‘two towers’), where exceeded
instructional deadline prescribed for the verification procedure did not carry any negative
consequences from the management of the Prosecution Services or the disciplinary
ombudsperson, and where several months’ long verification proceedings seem to be
deemed a standard not infringing on the regulations of the criminal procedure.

Here, we mean the notification of an offence filed with the Prosecution Services in July 2020
by the President of the Supreme Audit Office who accused his deputy of overstepping his
authority. Asked by a journalist of progress in the case about 6 months following the filing of
the nofification, the press spokeswoman of the Warsaw Regional Public Prosecution Service
answered that ‘verification operations are being taken in the case'. Further into her
statement, she reasoned that ‘the term referred to in Art. 307(1) is instructional in nature. The
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decision as to further course of the proceedings shall be made upon completfion of the
verification operations regulated by the previously cited regulation’. Hence, the prosecution
authorities ponder the question of areasonable term in one case, and do not do so in another
case.

Upon presentation of the two cases, it is worth stafing that in the event a disciplinary superior
prosecutes or reviews the files of one prosecutor or a selected group of prosecutors, he/she
should be able to name the criteria he/she is guided by when initiating explanatory and
disciplinary proceedings with respect to some prosecutors, and not taking any steps with
respect to others, and should be able to name them today.

The answer had better be convincing, since such questions are already asked and more likely
than not one should anticipate them ever more often in the future.

Deputy disciplinary ombudspersons demonstrate fairly high activity and engagement in
initiating explanatory and disciplinary proceedings with respect to the prosecutors, members
of the Lex Super Omnia Association of Prosecutors, who speak constructively but critically of
the effects of the so-called good change in the prosecution services. In the interview of 24
January 2016 for the Gazeta Prawna daily, Mr Bogdan Swieczkowski claimed that the new
legal regulation of Art. 137(2) of the Act on the Public Prosecution Service intfroduced to the
Act, was to apply e.g. fo prosecutors speaking critically of, quote: ‘their own firm’'. He added
that earlier on the grounds could be found in infringement on the dignity of the office. One
can only complement Mr Bogdan Swieczkowski's statement saying that despite the lapse of
5 years from the interview, the regulation does not apply to situations as indicated above.

The management of the Prosecution Services and Deputy Disciplinary Ombudspersons should
be reminded that according to the Constitution of the Republic of Poland and the
Associations Law, prosecutors, just like all other citizens, enjoy freedom of expression and
association. These are the fundamental rights ensuing from the European Convention of
Human Rights and Fundamental Freedoms. Opinion No. 9 (2014) of the Consultative Council
of European Prosecutors, dated 17 December 2014, on the standards and principles building
the status of the prosecutor, as well as Recommendation Rec. (2000) of the Council of Europe
of 6 October 2000 on the role of public prosecution in the criminal justice system explicitly state
that prosecutors have the right to participate in public debates on topics concerning the law,
judicial system, and protection of human rights. The above was confirmed by the ECHR in the
judgment of 5 May 2020 in the case of Laura Kovesi versus Romania. Regretfully, one can see
that the above arguments are of no significance to Bogdan Swieczkowski, National Public
Prosecutor, who might have forgotten oris unaware that Polish prosecutors are also European
prosecutors. He prefers the simple method of the ‘stick’ he hurls at random aiming at
subjugating the defiant prosecutors.

The current National Public Prosecutor, Bogdan Swieczkowski, when ordering his disciplinary
ombudspersons to take specific actions, seems reluctant to see that his activities outside the
prosecution services have become a reference for assessing whether a specific activity of a
prosecutor represents an infringement on the dignity of the prosecutor’s office in informal
relations.

The profuse activity of the current superior officer of the prosecution services, in which he
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engaged in the years 2008 — 2015 and which, in line with the principle, remained outside the
matters of interest to the disciplinary ombudsperson, exemplifies all kinds of extra-professional
actions of the public prosecutor.

The best examples in this respect seem the activities of the current National Public Prosecutor
who (as publications in the media indicate), when running for the regional assembly of the
Slgskie Voivodship and the Parliament supported by the ‘Prawo i Sprawiedliiwosé’ political
party, being a retfired prosecutor, participated in election meetings and gave support to
another candidate of the same political group, aspiring to the function of an MP.

During one of such election meetings, Bogdan Swieczkowski apparently expressed his views
on voting for the political party of ‘Prawo i Sprawiedliwo$¢'. When running for a mandate of
a councilor of the regional assembly of the Slgskie Voivodship, he took part in a press
conference organised in Bedzin in November 2010. Information on the event was posted on
one of the Internet portals. The photograph intended to document its course shows the
current National Public Prosecutor presenting himself against the logotype of the political

party.

Another publication posted on the swidnica24.pl Internet portal reports that Bogdan
Swieczkowski allegedly told a journdlist of the medium that ‘he had been unrightfully retired
as a prosecutor’. Allegedly too, he said that ‘political ambitions are more important, the
question of arealimpact on the judicial system’. He pointed to the postulates of his campaign
such as dismissal of the then current ‘officers of Platforma Obywatelska’, depriving judges of
theirimmunities and supervising their work. The publication was illustrated with a photo of the
current National Public Prosecutor who presented himself wearing a T-shirt with the following
inscription: ‘Tusk Vision Network; | DO NOT WATCH IT; | DO NOT READ SH...T.

During the elections to the Sejm, in the early October 2011 the current National Public
Prosecutor is said to have taken part in a meeting of the campaign nature organised in
Kedzierzyn Kozle by Patryk Jaki running for the elections from the list of the ‘Prawo i
Sprawiedliwo$é’ party. The meeting is said to have begun with Bogdan Swieczkowski
supporting the candidature of the politician, where both posed against election materials
bearing the logotype of the political party of ‘Prawo i Sprawiedliwo$¢', and a respective
photograph illustrating the event was published on the website of the ‘Nowa Trybuna Opolska’
daily.

Moreover, on the website of one of the national TV stations a journalist publication was
uploaded with a recorded fragment of the meeting of Bogdan Swieczkowski as a councilor
of the regional assembly of the Slgskie Voivodship, which took place in Czestochowa in July
2010. During the meeting, asked how the Prawo i Sprawiedliwos$¢ party intended to convince
its electors to back its programme, the current Natfional Public Prosecutor is said to have
replied: 'l urge taking the vote; vote for this sole and only power which will let Poland survive'.

In the light of the presented examples of the activity of the National Public Prosecutor which,
to an extent define the peculiarly construed ‘standard’ of the prosecutor’s behaviour out of
office, the disciplinary proceedings against other prosecutors, as presented in this study, may
be perceived as embodiment of the prosecutor’s double behavioural standards not only by
the prosecutor circles, but by the general public as well.
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Presenting the described facts, the authors of this ‘Report’ submit it to the readers’ review so

as to arrive at an answer to the following question: is the current management of the
prosecution services guided by the principle of impartiality and equal freatment of the citizens
who join the ranks of the very services?2 The answer is of non-trivial significance. After all,
compliance with the principle of impartiality and equal treatment is the obligation of each
and every prosecutor. Hence, one should ask the following question: how should a lawyer
assess failure o perform the duty, if it occurs?e
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V THE SO-CALLED DISCIPLINARY CHAMBER OF THE SUPREME COURT

Opisanym w niniejszym raporcie szykanom wobec walczgcych o niezalezno$¢ prokuratoréw
wychodzi naprzeciw orzecznictwo Izby Dyscyplinarnej Sgdu Najwyzszego, ktdra zmieniajgc
dotychczas wypracowanaq, jednolitg linie orzeczniczq, prezentuje poglad, ze sqd Il instanciji
jest uprawniony do uchylenia immunitetu prokuratorowi w sytuacji skierowania przez
oskarzyciela zazalenia na uchwate odmawiajgcq zezwolenia na pociggniecie prokuratora
do odpowiedzialnosci karnej.

Dodatkowo Izba Dyscyplinarna, wyrazajgc stanowisko o braku przeszkdd procesowych w
wydaniu reformatoryjnego orzeczenia, w przywotanej powyzej sytuacji uznagje, ze od uchwat
o wyrazeniu zgody na pociggniecie do odpowiedzialnos$ci karnej, wydanych przez sqd i
instancii, wskutek uwzglednienia srodka odwotawczego wywiedzionego na niekorzyse, nie
przystuguje odwotanie.

Dla zobrazowania tego problemu nalezy przypomnie¢, ze na gruncie poprzednio
obowigzujgcej ustawy o prokuraturze z 20 czerwca 1985r. (Dz. U. 2011 Nr 270, poz. 1599, z pdz.
zm.), ktéra podobnie jok aktualne uregulowania wskazywata w art. 54 ust. 13, ze do
postepowania przed sgdem dyscyplinarnym i odwotawczym sgdem dyscyplinarnym w
sprawach o zezwolenie na pociggniecie prokuratora do odpowiedzialnosci karnej stosuje sie
przepisy o postepowaniu dyscyplinarnym, uksztattowata sie jednolita linia orzecznicza Izby
Karnej Sgdu Najwyzszego, zgodnie z ktérg, z uwagi na tre$¢ art. 454 § 1 kpk (reguta ne peius),
stosowanego odpowiednio w postepowaniu dyscyplinarnym, sgd odwotawczy nie mogt
skaza¢ prokuratora, ktéry zostat uniewinniony w pierwszej instancji lub co do ktérego w
pierwszej instancji umorzono lub warunkowo umorzono postepowanie. Kierujgc sie tre$cig
tego przepisu Sgd Najwyzszy uznat, ze reguta ne peius nie pozwala rowniez na uwzglednienie
zazalenia, wniesionego na uchwate sgdu | instancji w przedmiocie odmowy zezwolenia na
pociggniecie do odpowiedzialnosci karnej i wydanie reformatoryjnego rozstrzygniecia,
uchylajgcego immunitet.

Orzecznictwo Sgdu Najwyzszego i jego niekwestionowany autorytet w okresie przed objeciem
rzgddw w Polsce przez tzw. ,,dobrg zmiane” powodowat, ze w sytuaciji zaskarzenia uchwaty
o odmowie wyrazenia zgody na pociggniecie prokuratora do odpowiedzialnosci karnej,
uchylano zaskarzone orzeczenie i przekazywano sprawe sgdowi | instancji do ponownego
rozpoznania, nie tamigc zasady ne peius ( vide: wyrok Sqgdu Najwyzszego z dnia 27 sierpnia
2007 r., sygn. SNO 47/07, OSNKW 2007, nr 11, poz. 83, Biul. SN 2007, nr 11, poz. 17; uchwata
Sgdu Najwyzszego z dnia 3 pazdziernika 2014 r., sygn. SNO 48/14, LEX 1523257).

Po utworzeniu Izby Dyscyplinarnej Sgdu Najwyzszego orzecznictwo w tym zakresie ulegto
zmianie.

Pomijajgc w tym momencie rozwazania, ze 1zba Dyscyplinarna Sgdu Najwyzszego nie spetnia
wymogu bezstronnego i niezaleznego sqdu i odnotowujgc tylko, ze w dniu 11 sierpnia 2020 .
Izba Karna Sgdu Najwyzszego wydata, w nastepstwie rozpoznania kasacji w sprawie
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adwokatéw, obwinionych z art. 80 Prawa o adwokaturze w zw. z § 6, 8, 49 Zbioru Zasad Etyki
Adwokackiej i Godnosci Zawodu, postanowienie | KK 90/19 wskazujgc, ze: ,,Zgodnie z art. 27
§ 1 pkt 1 ustawy z dnia 8 grudnia 2017 r. o Sqdzie Najwyzszym sprawy dyscyplinarne sedziéw i
przedstawicieli innych zawoddw prawniczych rozpoznawane sg w Izbie Dyscyplinarnej Sqdu
Najwyzszego. Kasacja od orzeczenia wydanego przez Wyzszy Sqd Dyscyplinarny Adwokatury
powinna by¢, zgodnie z tym przepisem ustawy, rozpoznawana w lzbie Dyscyplinarnej.”, tym
nie mniej ,,W wymienionych orzeczeniach Trybunatu Sprawiedliwosci Unii Europejskiej i Sgdu
Najwyzszego wskazano okolicznosci, ktére podajg w watpliwose niezaleznos$e i bezstronnose
sgqdoéw dyscyplinarnych orzekajgcych w ramach Izby. Okolicznosci te majg uniwersalny
charakter i nie ograniczajg sie do postepowan dyscyplinarnych prowadzonych przeciwko
sedziom. W tym stanie rzeczy, do czasu wydania orzeczenia w przedmiocie wniosku Komisji
Europejskiej do Trybunatu Sprawiedliwosci Unii Europejskiej, bez wzgledu na interpretacje
ograniczen przedmiotowych wskazanych w postanowieniu z 8 kwietnia 2020 r., Izba
Dyscyplinarna powinna powstrzymac sie od orzekania we wszystkich kategoriach nalezgcych
do jej wtasciwosci spraw. Sytuacja w tym zakresie mogtaby ulec zmianie takze na skutek
ewentualnych zmian ustawowych eliminujgcych sformutowane w orzeczeniach zastrzezenia.
Do tego czasu rozpoznanie sprawy przez Sqd Najwyzszy, ale nie w ramach Izby Dyscyplinarnej,
wyeliminuje mozliwo$¢ kontestowania orzeczenia w przysztosci, co lezy w interesie stron
postepowania i wymiaru sprawiedliwosci.”, wskazac nalezy, ze z internetowej bazy orzeczeh
Sadu Najwyzszego wynika, iz w Izbie Dyscyplinarnej w okresie od momentu jej powstania do
konca 2020 r. wydano tgcznie co najmniej 5 uchwat, ktérymi zmieniono zaskarzone uchwaty
sgdu dyscyplinarnego | instancji o odmowie zezwolenia na pociggniecie prokuratora do
odpowiedzialnosci karnej i wyrazono zgode na uchylenie immunitetu prokuratorom ( sygn. akt
| DO 32/19, 1 DO 51/19, 1l DO 10/20, I DO 11/20 i Il DO 39/20). Tym samym zanegowano,
obowigzujgcg niezmiennie w procedurze karnej zasade ne peius uznagjgc, ze brak jest
podstaw do jej stosowania w ramach postepowania delibacyjnego.

W tym miejscu nalezy ponownie odwota¢ sie do uchwaty Sgdu Najwyzszego z dnia 3
pazdziernika 2014 r., sygn. SNO 48/14, w ktérej rozpoznajgc sprawe zgody na pociggniecie
sedziego do odpowiedzialnosci karnej Sqd stwierdzit, ze: ,zgodnie z art. 454 § 1 kpk.
stfosowanym odpowiednio w postepowaniu dyscyplinarnym (art. 128 usp), Sgd Odwotawczy
nie moze skazac¢ skarzonego, ktory zostat uniewinniony w pierwszej instanciji lub co do ktérego
umorzono postepowanie. Kierujqg sie tresciq tego przepisu Sqd Najwyzszy uznat, ze reguta ne
peius nie pozwala na uwzglednienie jedynego wniosku Prokuratora dotyczgcego
reformatoryjnego rozstrzygniecia. W wyroku z 27 sierpnia 2007 r., sygn. SNO 47/07 wskazano,
ze: ,tylko tytutem przypomnienia wypada wskazaé, ze od wielu lat nie budzi najmniejszych
watpliwosci stosowanie w postepowaniu dyscyplinarnym, nie tylko opartym o przepisy
ustrojowe dotyczgce sedzidw, ale takze i przepisy ustrojowe dotyczgce innych zawoddw
prawniczych, reguty gwarancyjnej okreslanej nazwq zakazu reformationis in peius. Za rzecz
oczywistg uznaje sie, ze takze w postepowaniu dyscyplinarnym sedzidw sqd odwotawczy
moze orzec na niekorzy$¢ obwinionego tylko wtedy, gdy wniesiono na jego niekorzys¢ srodek
odwotawczy, a takze tylko w granicach zaskarzenia, chyba ze ustawa stanowi inaczej (art.
434§ 1zd. 1 kpk. wzw.zart. 128 us.p.)...Dodajmy, ze obowigzywanie regut uregulowanych
wart. 434 § 112 k.p.k. oraz w art. 443 k.p.k. przeniesiono takze na grunt takich postepowan o
charakterze represyjnym, jok np. — pozostajgc na gruncie Prawa o ustroju sqdow
powszechnych — postepowanie w przedmiocie zezwolenia na pociggniecie sedziego do
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odpowiedzialno$ci  karnej...Powszechnie  akceptowane jest tez stosowanie w
postepowaniach o charakterze represyjnym w tych sytuacjach, gdy wniesiony zostat srodek
odwotawczy na niekorzys¢ podmiotu poddanego odpowiedzialnosci w danym typie
postepowania, reguty ne peius okreslonejw art. 454 § 1 k.p.k. Warto juz w tym miejscu wywodu
wskazagd, ze recepcja na grunt innych postepowan represyjnych wskazanej normy ne peius
nastgpita nie tylko w tych sytuacjach, gdy przepis art. 454 § 1 k.p.k. moze by¢ bez zadnych
zmian w jego dyspozycji zastosowany w danym rodzaju postepowaniu (tj. gdy dany typ
postepowania przewiduje wydanie orzeczenia w formule: ,,uniewinnienie/umorzenie” w
opozycji do ,skazania™).”.

Dodatkowo nalezy wskazac, ze zgodnie z treScig art. 163 a § 2 ustawy z dnia 28 stycznia 2016
r. Prawo o prokuraturze od orzeczenia sqdu dyscyplinarnego drugiej instancji stuzy odwotanie
do innego sktadu tego sqdu, jezeli orzeczeniem sgdu dyscyplinarnego drugiej instancii
obwinionemu wymierzono kare dyscyplinarng, pomimo wydania w tej sprawie przez sqd
dyscyplinarny  pierwszej instancji orzeczenia uniewinnigjgcego lub umarzajgcego
postepowanie dyscyplinarne. Przepis art. 163a § 2 fej ustawy jest w istocie rzeczy
odpowiednikiem przepisu art. 426 § 2 kpk i statuuje on wyjatek od zasady niezaskarzalnosci
orzeczen sgdu odwotawczego, dajgcy mozZliwos¢  kontroli  poziome] orzeczenh
reformatoryjnych, w pewnych kategoriach spraw i wniesienia odwotania do innego
rownorzednego sktadu sqgdu odwotawczego. Przepis ten stwarza uprawnienie do kontroli
orzeczenia sqdu dyscyplinarnego, na mocy ktérego skazano obwinionego na kare
dyscyplinarng w sytuacii, gdy sqgd pierwszej instancji wydat wyrok uniewinniajgcy lub
umarzajgcy postepowanie. Jednoczesnie przepis art. 135 § 14 powotanej powyzej ustawy
stanowi, podobnie jak to miato miejsce pod rzgdami poprzednie] ustawy, ze w zakresie
nieuregulowanym, w sprawach o wyrazenie zgody na pociggniecie prokuratora do
odpowiedzialnosci karnej, stosuje sie odpowiednio przepisy o postepowaniu dyscyplinarnym.
Nie budzi zatem Zzadnej watpliwosci, zwazywszy chocby na tre$¢ cytowanych powyzej
orzeczen, ze zawarta w przepisie art. 135 § 14 Prawa o prokuraturze reguta odpowiedniego
stosowania przepisdw postepowania dyscyplinarnego uzasadnia przyjecie stanowiska o
mozliwosci zaskarzenia zgodnie z art. 163a § 2 Prawa o prokuraturze, rdwniez reformatoryjnego
orzeczenia lIzby Dyscyplinarnej dotyczgcego uchylenia immunitetu. Wobec powyzszego
zasadnym jest uznanie, iz w przypadku, gdy sqd dyscyplinarny | instanciji wydat uchwate o
odmowie zgody na pociggniecie prokuratora do odpowiedzialnosci karnej, a w Il instancii
uchwata zostata zmieniona i immunitet zostat mu uchylony, od uchwaty takiej przystuguje
odwotanie w trybie art. 163a § 2 Prawa o prokuraturze.

Podkredlenia przy tym wymaga, iz sytuacja procesowa prokuratora, wskutek wydania
orzeczenia o uchyleniu mu immunitetu, ulega radykalnej zmianie, albowiem pomimo
pierwotnej uchwaty Sgdu Dyscyplinarnego czy aktualnie Wydziatu | Izby Dyscyplinarnej o
odmowie wydania zezwolenia na pociggniecie go do odpowiedzialnosci karnej, po zmianie
ww. uchwaty prokuratorowi zostang przedstawione zarzuty i w stosunku do niego bedzie
prowadzone postepowanie karne.
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Opinie o przystugujgcym $rodku odwotawczym potwierdza réwniez Rzecznik Praw
Obywatelskich prof. Adam Bodnar, ktéry w pismie VII.510.170.2019.PKR z dnia 17 grudnia 2019
r. wskazat., ze ,odpowiednie stosowanie art. 163a § 2 ustawy Prawo o Prokuraturze do
postepowania w sprawie zezwolenia na pociggniecie prokuratora do odpowiedzialnosci
karnej oznacza, ze od orzeczenia sgdu dyscyplinarnego drugiej instancji wyrazajgcego zgode
na pociggniecie prokuratora do odpowiedzialnosci karnej stuzy odwotanie do innego sktadu
sgdu wowczas, gdy w pierwszej instancji sgd odmowit takiej zgody”. Rozwigzanie takie, jak
wskazuje RPO, ma na celu zapewnienie prawa do obrony i redlizacje zasady
dwuinstancyjnosci postepowania tak, aby orzeczenie niekorzystne dla prokuratora nie
stawato sie natychmiast prawomocne, lecz podlegato kontroli instancyjne;.

Tymczasem Izba Dyscyplinarna stoi na stanowisku, ze od orzeczenia reformatoryjnego sqgdu |l
instanciji uchylajgcego immunitet prokuratorowi nie stuzy $rodek zaskarzenia i pozostawia
odwotania prokuratordw bez rozpoznania, stwierdzajgc, ze reguty odpowiedniego
stosowania przepisdw, w tym wypadku przepisdbw o postepowaniu dyscyplinarnym nie
dopuszczajg adaptacii art. 163a § 2 Prawa o prokuraturze do postepowania delibacyjnego
(na przyktad postanowienia w sprawach o sygn.: Il DO 63/20i Il DO 100/20).

Uzasadnieniem takich decyzji sq, zdaniem Izby Dyscyplinarnej, réznice dotyczgce
postepowania dyscyplinarnego i delibacyjnego, jok chocby taka, jak to ze: ,,wyrazenia zgody
na pociggniecie do odpowiedzialnosci karnej prokuratora (analogicznie sedziego) nie mozna
jednak utozsamic¢ z orzeczeniem sgdu dyscyplinarnego w sprawie dyscyplinarnej prokuratora,
na podstawie ktérego obwinionego prokuratora uznano za winnego i wymierzono mu kare”,
ktére stanowiq jej zdaniem o niedopuszczalnosci ztozenia odwotania na podstawie art. 163a
§ 2 Prawa o prokuraturze (postanowienie o sygn. Il DO 100/20). Stwierdzenie wydawatoby sie
oczywiste. Odrebno$¢ postepowania w sprawie wyrazenia zgody na pociggniecie
prokuratora do odpowiedzialnosci karnej od postepowania dyscyplinarnego, nie powinna
kohczyc¢ rozwazan, a wrecz przeciwnie, powinna stac sie dopiero asumptem do poczynienia
przez Izbe Dyscyplinarng analizy, czy niedopuszczalno$¢ adaptacji przepisu art. 163a § 2
Prawa o prokuraturze do postepowania delibacyjnego, jej zdaniem, wynika z:

-  bezprzedmiotowosci regulacii,

— charakteru tej normy prawnej,

- zupetnosci regulacii postepowania delibacyjnego,

— catkowite] sprzecznosci  z  przepisami  przewidzianymi  dla  postepowania
delibacyjnego,

— zrodzagju podmiotu uprawnionego do dokonania okreslonej czynnosci.

Tymczasem Izba Dyscyplinarna uchyla sie od swej powinnosci, poprzestajgc na stwierdzeniu,
ze odpowiednie stosowanie okre$lonych przepiséw nie jest czynnosScig o charakterze
jednolitym i w ramach frzech mozliwych kategorii — zasad odpowiedniego stosowania
przepisdw, dopuszczalnym jest zastosowanie przepisdéw bez zadnych zmian w ich dyspozycji,
zastosowanie przepisdw, dopiero po ich odpowiednich modyfikacjach i w kohcu brak
mozliwosci ich zastosowania. Taka postawa Izby Dyscyplinarnej nie powinna jednak dziwic,
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jezeli zwazy sie, ze brak jest argumentéw do obrony stanowiska o niedopuszczalnosci
odwotania.

W konsekwencji, wobec takiej interpretacji prawa przez Izbe Dyscyplinarng, prokuratorzy
zostali pozbawieni z jednej strony gwarancji wynikajgcej z zasady ne peius, a z drugiej
mozliwosci odwotania sie od decyzji, ktéra dopiero w drugiej instanciji uchyla im immunitet.
Identyczna konkluzja dotyczy decyzji, podejmowanych przez Izbe Dyscyplinarng wobec
sedzidw.

Nalezy ponadto odnotowac stanowisko zaprezentowane przez Tomasza Janeczka - aktualnie
Prokuratora Regionalnego w Katowicach oraz Adama Rocha, bytego prokuratora,
powotanego do Izby Dyscyplinarnej, ktérzy w artykule opublikowanym w Prokuraturze i Prawie
2017/4/124-145, pt. ,,Odpowiedzialno$¢ karna, odpowiedzialno$¢ za wykroczenia oraz
zawieszenie w czynnosciach prokuratora w $wietle Prawa o prokuraturze” podali, ze: ,,Ustawa
nie rozstrzygneta watpliwosci wigzgcych sie ze stosowaniem reguty ne peius w postepowaniu
dyscyplinarnym, ze szczegdlnym uwzglednieniem postepowania delibacyjnego. Jakkolwiek
dotychczasowe orzecznictwo Sgdu Najwyzszego zdaje sie wskazywac na mozliwos¢ skazania
w postepowaniu dyscyplinarnym na najsurowszq kare dyscyplinarng dopiero przez sgd ad
quem, to jednak réwnie jasne wydaije sie by¢ stanowisko Sgdu Najwyzszego odnosnie braku
normatywnych podstaw do podejmowania ewentualnej decyzji o wyrazeniu zgody na
pociggniecie do odpowiedzialnosci karnej przez sqd Ilinstanciji, wskutek uwzglednienia srodka
odwotawczego wywiedzionego na niekorzy$e.”

Pomijajgc juz, ze stanowisko o mozliwos¢ skazania w postepowaniu dyscyplinarnym na
najsurowszg kare dyscyplinarng dopiero przez sqd ad quem jest raczej sprzeczne z
orzecznictwem Sqgdu Najwyzszego (wyrok z 27 sierpnia 2007 r., sygn. SNO 47/07 W
postepowaniu dyscyplinarnym sedzidw, toczgcym sie na podstawie przepisdw Rozdziatu 3
ustawy z dnia 27 lipca 2001 r. — Prawo o ustroju sgddéw powszechnych (Dz. U. Nr 98, poz. 1070
ze zm.), w ktérym stosuje sie odpowiednio przepisy Kodeksu postepowania karnego, przy
orzekaniu przez organ ad quem obowiqzujq wszystkie te reguty ne peius, ktére mogq znalezé
zastosowanie w tym typie postepowania. Dla postepowania toczgcego sie na podstawie
przepisdw Prawa o ustroju sgdéw powszechnych jest to nie tylko reguta, zgodnie z ktérg sqd
dyscyplinarny drugiej instancji nie moze skazaé obwinionego, ktdry zostat uniewinniony w
pierwszej instanciji lub co do ktérego w pierwszej instancji umorzono postepowanie (art. 454 §
1 kp.k. wzw. z art. 128 u.s.p.), ale takze reguta, zgodnie z ktérg sgd dyscyplinarny drugiej
instanciji nie moze zaostrzy¢é wymiaru kary przez wymierzenie bezposrednio w instanciji
odwotawczej kary najsurowszej w katalogu kar przewidzianym dla fego postepowania, to jest
kary ztozenia sedziego z urzedu (art. 454 § 3 k.p.k. w zw. z art. 128 u.s.p.)”, to nawet w opinii
beneficijentéw ,,dobrej zmiany” w wymiarze sprawiedliwosci, a w tym prokuratora,
powotanego do orzekania w Izbie Dyscyplinarnej, brak jest réwniez w Swietle aktualnej ustawy
Prawo o prokuraturze, prawnej mozliwosci uchylenia immunitetu prokuratorowi przez sqd |l
instanciji, w sytuacji uprzedniej uchwaty nie wyrazajgcej takiej zgody.

Znamiennym jest jednak fakt, ze pomimo takiego, publicznie prezentowanego stanowiska

Adam Roch byt sprawozdawcq sktadu Izby Dyscyplinarnej orzekajgcej jako sqd Il instancii,
ktory w dniu 11 czerwca 2019 r., wydat uchwate, sygn. akt | DO 11/19, wyrazajgcg zgode na
pociggniecie do odpowiedzialnosci karnej, wskutek uwzglednienia Srodka odwotawczego
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wywiedzionego na niekorzy$¢ sedziego.

Pozostajgc jeszcze przez chwile przy problematyce lzby Dyscyplinarne], dla szerszego
zobrazowania skali i powagi problemdw prawnych, jakie wywotuje jej orzecznictwo,
jednoczesnie caty czas zastrzegajgc, ze niniejszy raport nawet nie pretenduje do cato$ciowej
oceny tej Izby, prowadzgcej jednakze do uznania, ze nie spetnia ona wymogu niezawistego
i bezstronnego sqdu w rozumieniu tak prawa krajowego, jak i prawa unijnego, a co za tym
idzie nie ma legitymacji do rozstrzygania sporéw prawnych, nalezy podnie$c, ze w dniu 14
lutego 2020 r. weszta w zycie ustawa z dnia 20 grudnia 2019 r. o zmianie ustawy - Prawo o
ustroju sqddw powszechnych, ustawy o Sqdzie Najwyzszym oraz niektérych innych ustaw (
Dz.U. 2020.190) - tzw. ,ustawa kagancowa”. Nowelizacjq tg rozszerzono wtasciwose Izby
Dyscyplinarnej na sprawy o zezwolenie na pociggniecie do odpowiedzialnosci karnej lub
tymczasowe aresztowanie sedzidw, asesordw sgdowych, prokuratordw i asesordw
prokuratury (art. 27 § 1 pkt Ta Ustawy o Sqgdzie Najwyzszym). Zatem do chwili nowelizacji do
wtasciwosci Izby w zakresie odpowiedzialnosci prokuratoréw nalezaty tylko sprawy
dyscyplinarne prowadzone na podstawie ustawy ustrojowej o prokuraturze. Powyzsze
sprawiato, ze Izba Dyscyplinarna nie miata kognicji do orzekania w sprawach uchylenia
immunitetu prokuratorom, podobnie zresztq, jak i sedziom.

Uzasadniajgc brak wtasciwosci Izby Dyscyplinarne] do orzekania w sprawach o uchylenie
immunitetu w okresie przed nowelizacjg nalezy zwrdcic uwage, ze postepowanie w
przedmiocie wyrazenia zgody na pociggniecie prokuratora do odpowiedzialnosci karnej ma
specyficzny charakter. Nie jest wprawdzie postepowaniem karnym w $cistym znaczeniu, lecz
otwiera mozliwos¢ prowadzenia postepowania karnego w stosunku do konkretnej osoby. Nie
moze przy tym by¢ uznane za postepowanie dyscyplinarne, albowiem odrebnosé
postepowania w sprawie wyrazenia zgody na pociggniecie prokuratora do
odpowiedzialnodci karnej, od postepowania dyscyplinarnego, zostata podkreslona miedzy
innymi poprzez jego uregulowanie w rozdziale 3 Prawa o prokuraturze, ktéry wyraznie w swoim
tytule rozréznia odpowiedzialnos¢ karng, dyscyplinarng i stuzbowqg prokuratordw, ale co
istotniejsze, przez uzycie w przepisach jg regulujgcych okreslenia ,,odpowiednio”, w zakresie
stosowania wobec niego przepisdw postepowania dyscyplinarnego. Przedmiotem
postepowania immunitetowego jest bowiem wyrazenie zgody na rozpoczecie $cigania
karnego, a wiec otwarcie drogi dla procesu karnego, co jednakze nie przesqgdza o fakcie
popetnienia zarzucanego czynu (odmiennie, niz fo ma miejsce w postepowaniu
dyscyplinarnym). W oparciu o przepis art. 171 Prawa o prokuraturze do postepowania tego w
zakresie nieuregulowanym stosuje sie odpowiednio przepisy postepowania karnego.
Podkresli¢ przy tym nalezy, ze przepisy kodeksu postepowania karnego, mimo braku wyraznej
podstawy prawnej, byty stosowane odpowiednio w sprawach immunitetowych takze przed
zmiang ustawy o prokuraturze. Najwyrazniej sqdy dyscyplinarne kierowaty sie w tym wzgledzie
podobienstwem tego postepowania do postepowania karnego. Tak tez odnidst sie do tej
kwestii Sgd Najwyzszy - Sgd Dyscyplinarny w wyroku z dnia 23 stycznia 2008 r. w sprawie o sygn.
SNO 91/07 wskazujgc, ze: ,,celem postepowania o zezwolenie na pociggniecie sedziego do
odpowiedzialnosci karnej, czyli o tak zwane uchylenie immunitetu sedziowskiego, nie jest
przesgdzenie o odpowiedzialnosci karnej sedziego (kwestii popetnienia czynu, winy i kary), bo
jest to materia zastrzezona do wytgcznej kompetencji sgdu w ramach normalnego
postepowania karnego... Dlatego tez przepisy (zasady) postepowania karnego dotyczgce

ustalenia popetnienia czynu i uznania winy nalezy stosowac¢ odpowiednio ...Odpowiednios$c
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stosowania tych przepisdw wynika przede wszystkim z tego, ze w tym postepowaniu nie orzeka
sie o popetnieniu czynu, winie i karze, a jedynie o przestance uchylenia immunitetu, czyli o
y,dostatecznie uzasadnionym podejrzeniu  popetnienia przestepstwa”.  Analogicznie
postepowanie to traktowat Trybunat Konstytucyjny w wyroku z dnia 28 listopada 2007 r., sygn.
akt K 39/07.

W aspekcie systemowym nie budzito watpliwosci, ze sgdem odwotawczym od orzeczeh sgdu
dyscyplinarnego | instancji w przedmiocie wyrazenia zgody na pociggniecie prokuratora do
odpowiedzialnosci karnej byt Sad Najwyzszy, co nie oznaczato jednak, ze kompetencja ta
przed nowelizacjg nalezata do Izby Dyscyplinarnej. Nie wynikato to bowiem z
obowigzujgcych regulacji ustrojowych Sgdu Najwyzszego, za$ przepisy branzowe, w tym
ustawa Prawo o prokuraturze nie mogty sta¢ sie w tym przypadku punktem odniesienia.
Trzeba bowiem zwréci¢ uwage, co podkresla sie w doktrynie oraz orzecznictwie, ze
postepowanie w przedmiocie zezwolenia na pociggniecie prokuratora do odpowiedzialnosci
karnej $cisle zwigzane jest z postepowaniem karnym i to przepisy kodeksu postepowania
karnego wymagajqg uzyskania stosownego zezwolenia, aby w ten sposéb usungé negatywng
przestanke postepowania, uniemozliwiajgcg prowadzenie postepowania karnego przeciwko
prokuratorowi.

O ile zatem art. 145 § 1 pkt 2 Prawa o prokuraturze wskazywat wtasciwos¢ funkcjonalng sgdu,
w tym przypadku Sgdu Najwyzszego, dla rozpoznawania odwotan od orzeczenh sqdu pierwszej
instancji, w sprawach wskazanych w rozdziale 3 ,,Odpowiedzialnos¢ karna, dyscyplinarna i
stuzbowa prokuratoréw”, to wskazanie w opisanym przepisie sktadu sgdu, w jakim ma
nastgpic rozpoznanie przedmiotowej sprawy (2 sedzidw lIzby Dyscyplinarneji 1 tawnika Sgdu
Najwyzszego) nie mogto by¢ czynnikiem determinujgcym wtasciwose Izby uprawnionej do
rozpoznania tych spraw. Wtasciwosc ta jest bowiem okreslana nie przez pryzmat sedziego lub
sktadu, a okre$lonego sqdu, ktérym w przedmiotowych sprawach byt Sgd Najwyzszy. Dopiero
przepisy ustrojowe (zwigzane z okresSlonym przedmiotem regulaciji) w ramach tego sgdu
statuujg wtasciwose przedmiotowq, a te co nalezy przypomnieé wskazywaty, zgodnie z art.
27 § 1 ustawy o Sqgdzie Najwyzszym, ze do wtasciwosci Izby Dyscyplinarnej (poza innymi
sprawami nie zwigzanymi z prokuratorami) nalezaty tylko sprawy dyscyplinarne. Zasadniczqg
kompetencjg Izby Dyscyplinarnej byto zatem rozpoznawanie spraw dyscyplinarnych,
prowadzonych na podstawie $cisle wskazanych ustaw ustrojowych, w tym ustawy Prawo o
prokuraturze. Wprawdzie w art. 27 § 2 tejze ustawy zostaty okreslone kompetencje dwdch
wydziatdw Izby Dyscyplinarnej, jednak nie wolno zapominad, ze wtasciwoscé rzeczowa tej lzby,
jakijej wydziatow powinna by¢ okreslana przez pryzmat zapisu z § 1, statuujgcego wtasciwose
Izby Dyscyplinarnej tylko do spraw dyscyplinarnych. Tym samym okreslona w art. 27 § 4 pkt 1
ustawy o Sqdzie Najwyzszym wtasciwos¢ Wydziatu Drugiego do rozpatrywania odwotania
od orzeczeh sqddw dyscyplinarnych pierwszej
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instanciji winna by¢ rozpatrywana tgcznie z gtdwng kompetencjq Izby Dyscyplinarnej, jakg
byty sprawy dyscyplinarne. Powyzsze stanowi, ze Wydziat Drugi byt wtasciwy do
rozpoznawania odwotan od orzeczeh sqgddéw dyscyplinarnych pierwszej instanciji, wydanych
tylko w sprawach dyscyplinarnych, nie za$ delibacyjnych.

W tym kontek$cie nalezy odnies¢ sie do charakteru oraz istoty postepowania w przedmiocie
wydania uchwaty o zezwoleniu na pociggniecie prokuratora do odpowiedzialnosci karnej.
Majagc na wzgledzie omawiany charakter postepowania w przedmiocie zezwolenia na
pociggniecie prokuratora do odpowiedzialnosci karnej, okolicznos¢, iz postepowanie w tym
przedmiocie $cisle zwigzane jest z postepowaniem karnym, a takze tre$¢ art. 24 ustawy o
Sqdzie Najwyzszym przekazujgcego do wtasciwosci Izby Karnej sprawy rozpoznawane na
podstawie ustawy z dnia 6 czerwca 1997 r. — Kodeks postepowania karnego (Dz. U. z 2018 r.
poz. 1987 i 2399 oraz z 2019 r. poz. 150), uzasadnione jest stwierdzenie, ze w istocie do
rozpoznawania w drugiej instancji spraw o uchylenie immunitetu prokuratorowi wtasciwa byta
Izba Karna Sgdu Najwyzszego.

Dodatkowym wzmocnieniem argumentacji o braku kogniciji Izby Dyscyplinarnej do orzekania
w sprawach immunitetowych prokuratordw jest fakt, ze zgodnie z obowigzujgcym do 14
lutego 2020 r. stanem prawnym do wtasciwosci Izby Dyscyplinarnej, poza sprawami z zakresu
prawa pracy i ubezpieczen spotecznych dotyczgcymi sedzidbw Sgdu Najwyzszego oraz z
zakresu przeniesienia sedziego Sqdu Najwyzszego w stan spoczynku, nalezaty sprawy
dyscyplinarne prokuratoréw i innych zawoddw prawniczych ( art. 27 § 1 pkt 1-3 ustawy o
Sqdzie Najwyzszym). Struktura Izby Dyscyplinarnej, tak jok to jest obecnie, byta
dwuwydziatowa i sktada sie z Wydziatu Pierwszego i Drugiego. Wydziat Pierwszy, rozpatrywat
w szczegdlnosci sprawy sedzidw Sqgdu Najwyzszego oraz sedzidw i prokuratordw, dotyczgce
przewinien dyscyplinarnych, wyczerpujgcych znamiona umysinych przestepstw sciganych z
oskarzenia publicznego oraz przewinien wskazanych we wniosku, o ktérym mowa w art. 97 §
3, natomiast Wydziat Drugi rozpatrywat w szczegdlnosci odwotania od orzeczeh sqdow
dyscyplinarnych pierwszej instancji w sprawach sedziéw i prokuratorow oraz postanowien i
zarzqdzen zamykajgcych droge do wydania wyroku, kasacje od orzeczeh dyscyplinarnych i
odwotania od uchwat Krajowej Rady Sgdownictwa (art. 27 § 3 i 4 ustawy o Sqgdzie
Najwyzszym).

Tym samym, w ustawowym opisie kognicji zaréwno Izby Dyscyplinarnej, jak i poszczegdinych
jej wydziatéw, brak byto kompetencji do rozpatrywania odwotan od orzeczen
immunitetowych. Orzeczenie o uchyleniu lub odmowie uchylenia immunitetu prokuratora nie
jest bowiem ani orzeczeniem dyscyplinarnym, ani tez nie lezy w sferze uchwat
podejmowanych przez KRS. Art. 27 § 4 pkt 1 Ustawy o Sqdzie Najwyzszym przewidywat
kognicje w zakresie odwotan od orzeczeh sqddw dyscyplinarnych pierwszej instanciji w
sprawach sedzidw i prokuratordw oraz postanowien i zarzgdzeh zamykajgcych droge do
wydania wyroku, kasacje od orzeczeh dyscyplinarnych i odwotania od uchwat Krajowej Rady
Sgdownictwa. Tymczasem orzeczenie w przedmiocie uchylenia lub odmowy uchylenia
immunitetu zapada w formie uchwaty. Nie mamy tu wiec do czynienia ani z postanowieniem,
ani tym bardziej z zarzgdzeniem. Z kolei od uchwaty tej przystuguje zazalenie, a nie odwotanie,
o ktérym mowa w art. 27 ustawy o Sqdzie Najwyzszym. Zazalenia nie sg natomiast objete
wtasciwosciq Izby Dyscyplinarne;.
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Uznanie wiec, ze Izba Dyscyplinarna korzystata z kompetencji do orzekania w zakresie spraw
immunitetowych prokuratoréw prowadzito do niedopuszczalnego rozszerzenia kompetenciji
organu wtadzy publicznej poprzez przyjecie domniemania, ze taka kompetencja istnieje.
Kompetencja taka zostata w istocie rzeczy uznana za istniejgcg w drodze przyjetego
arbitralnego domniemania. Oznacza to, ze Izba Dyscyplinarna Sgdu Najwyzszego niezaleznie
od ftego, ze nie jest sgdem w rozumieniu tak prawa krajowego, jak i prawa unijnego, nie
korzystata ponadto z kompetencji do orzekania w sprawach immunitetowych, skoro
orzeczenia immunitetowe nie zostaty w sposdb jasny wskazane w ustawie jako wchodzgce w
zakres jej kognicji.

Powyzsza argumentacja przemawia za tym, ze Izba Dyscyplinarna Sgdu Najwyzszego nie
miata kompetenciji w okresie przed nowelizacjqg ustawy o Sgdzie Najwyzszym, do orzekania w
Ilinstanciji, w przedmiocie uchylenia immunitetu prokuratorskiego. Co wiecej, zgodnie z art. 14
ustawa z dnia 20 grudnia 2019 r. o zmianie ustawy - Prawo o ustroju sgdéw powszechnych,
ustawy o Sgdzie Najwyzszym oraz niektérych innych ustaw do czyndw popetnionych przed
dniem wejscia w zycie tej ustawy stosuje sie przepisy o odpowiedzialnosci dyscyplinarnej w
brzmieniu dotychczasowym. Tym samym we wszystkich sprawach, w ktérych postepowanie
o uchylenie immunitetu dotyczy czyndw popetnionych przed 14 lutego 2020 r. Izba
Dyscyplinarna nie jest w dalszym ciggu wtasciwa do rozpoznania zazalen na uchwaty w
przedmiocie immunitetu prokuratorskiego, o czyn popetniony przed dniem 14 lutego 2020 .

Stanowisko o braku kognicji Izby Dyscyplinarnej do orzekania w sprawach immunitetowych,
prezentowane w pismach procesowych prokuratorobw co prawda nie byto oficjalnie
zauwazane i aprobowane przez Izbe Dyscyplinarng, a wrecz przeciwnie - lekcewazone, tym
nie mniej wymusito na rzgdzgcych zmiany legislacyjne, ktére powyzej zostaty
zasygnalizowane. Dokonane zmiany w petni potwierdzity stuszno$¢ poglgdu, ze Izba
Dyscyplinarna Sgdu Najwyzszego nie miata kompetencji w okresie do 14 lutego 2020 r. do
orzekania w Il instancji, w przedmiocie uchylenia immunitetu prokuratorskiego. Tym niemniej
w obiegu prawnym w dalszym ciggu pozostajg orzeczenia podjete w poprzednim stanie
prawnym, ktérych skutkiem sq czynnosci procesowe podejmowane wobec prokuratordw,
tqcznie ze skierowaniem do sgdu aktu oskarzenia. Konsekwencjg prawng wydania orzeczenia
o uchyleniu immunitetu przez sgd nienalezycie obsadzony, co stanowi bezwzgledng
przestanke odwotawczq, powinno by¢ wznowienie postepowania (art. 542 § 3 kpk. w zw. z
art. 439 § 1 pkt 2 kpk.). Tymczasem obowigzujgce w tym przedmiocie przepisy i linia
orzecznicza lzby Dyscyplinarnej Sgdu Najwyzszego, zresztg podobnie jak uprzednio Izby Karnej
z okresu, gdy petnita ona role Sgdu Dyscyplinarnego, uznaje wniosek o wznowienie
postepowania od prawomocnych decyzji o uchyleniu immunitetu za niedopuszczalny z mocy
prawa i wnioski takie pozostawia bez rozpoznania (vide: postanowienie Izby Dyscyplinarnej
Sgd Najwyzszy z dnia 23 wrzesnia 2020 r.).

Problem braku kognicji Izby Dyscyplinarnej do rozpoznawania zazaleh na uchwaty w
przedmiocie zezwolenia na pociggniecie prokuratora do odpowiedzialno$ci karnej
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zauwazyta w kohcu sama lzba Dyscyplinarna, ktéra w postanowieniu z dnia 20 pazdziernika
2020 r., sygn. Il DZP 3/20 wskazata, ze po zmianach dokonanych ustawq z dnia 20 grudnia
2019 r. do wtasciwosci Izby Dyscyplinarnej nalezg sprawy o zezwolenie na pociggniecie do
odpowiedzialnosci karnej lub tymczasowe aresztowanie sedzidw, asesordw sqdowych,
prokuratoréw i asesoréw prokuratury.

Powyzej zaprezentowane uwagi wskazujq, ze Ilzba Dyscyplinarna jest niezwykle istotnym
ogniwem w represjonowaniu prokuratordw i stanowi jego domkniecie na etapie krajowym.

Dla zobrazowania cato$ci zjawiska instrumentalnego tworzenia przepisdéw prawa i
wykorzystywania sgdu do represjonowania prokuratoréw konieczne jest wskazanie, ze
zapisami ,,ustawy kagancowej” wprowadzono kolejne zmiany, niewqtpliwie ograniczajgce
prawo do rzetelnego procesui prawo do obrony, rdwniez w ramach procedury dyscyplinarnej
oraz delibacyjne;.

Po pierwsze, zgodnie ze zmienionym art. 26 § 2 ustawy z dnia 8 grudnia 2017 r. o Sqgdzie
Najwyzszym, do wtasciwosci Izby Kontroli Nadzwyczajnej i Spraw Publicznych Sqgdu
Najwyzszego przekazano rozpoznawanie wnioskdw lub o$wiadczeh dotyczgcych wytgczenia
sedziego albo o oznaczenie sqdu, przed ktérym ma sie toczy< postepowanie, obejmujgcych
zarzut braku niezaleznosci sgdu lub braku niezawistosci sedziego. Sad rozpoznajgcy sprawe,
do ktérego wptynagt taki wniosek, ma obowigzek przekazac go niezwtocznie Prezesowi Izby
Kontroli Nadzwyczajnej i Spraw Publicznych, celem nadania mu dalszego biegu, przy czym
przekazanie wniosku nie wstrzymuje biegu toczgcego sie postepowania. Art. 26 § 3 w/w
ustawy wskazuje, ze wniosek taki pozostawia sie bez rozpoznania, jezeli obejmuje ustalenie
oraz ocene zgodnosci z prawem powotania sedziego lub jego umocowania do wykonywania
zadan z zakresu wymiaru sprawiedliwosci.

Konsekwencjqg prowadzonych zmian jest powszechna praktyka, ze w sprawach
dyscyplinarnych i delibacyjnych rozpoznanie wnioskdéw o wytqgczenie sedziego, opartych na
wyzej wskazanych przestankach, nastepuje juz po wydaniu decyzji merytorycznej, nawet
przez sqd Il Instanciji.

Po drugie, w Ustawie prawo o prokuraturze dodano § 4 w art. 155, zgodnie z ktérym sqd
dyscyplinarny  prowadzi postepowanie  pomimo  usprawiedliwionej nieobecnosci
zawiadomionego obwinionego lub jego obrohcy, chyba ze sprzeciwia sie temu dobro
prowadzonego postepowania dyscyplinarnego. Powyzsze uregulowanie wespdt z normg
artykutu 157a Prawa o prokuraturze, ktéra wytgcza stosowanie przepisu art. 117 § 2 kpk,
gwarantujgcego nie przeprowadzanie czynnosci w sytuacji, jezeli osoba uprawniona nie
stawita sie, a brak dowodu, ze zostata o niej powiadomiona oraz jezeli zachodzi uzasadnione
przypuszczenie, ze niestawiennictwo wynikto z powodu przeszkdd zywiotowych lub innych
wyjatkowych przyczyn, a takze wtedy, gdy osoba ta usprawiedliwita nalezycie
niestawiennictwo i wnosi o nieprzeprowadzanie czynnosci bez jej obecnosci, czyni prawo do
obrony, w jego warstwie materialnej, zupetnie iluzorycznym.

Dodatkowo nalezy wskazag, ze zgodnie z art. 156 § 2 Prawa o prokuraturze ustanowienie lub
zZzmiana obrohcy nie moze stac sie przyczyng przerwania lub odroczenia rozprawy, natomiast
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§ 3 Prawa o prokuraturze stanowi, ze jezeli obwiniony nie moze bra¢ udziatu w postepowaniu
przed sgdem dyscyplinarnym z powodu choroby, wyznacza sie, na jego wniosek, obronce z
urzedu. Niewatpliwie regulacja ta dodatkowo godzi w prawo do obrony, wyrazone
dyspozycjq art. 6 kpk i powinno by¢ skutecznie kwestionowane, cho¢by z uwagi na jego
sprzeczno$¢ z art. 42 ust 2 Konstytucii.

Dokonane zmiany legislacyjne i wyksztatcona praktyka narusza nie tylko zapisy Konstytucii, w
tym jej art. 45 ust. 1, ale réwniez szereg postanowien Europeijskiej Konwencji Praw Cztowieka,
a w tym prawo do niezawistego i niezaleznego sgdu, prawo do skutecznego Srodka
odwotawczego, prawo do rzetelnego postepowania przed niezawistym i bezstronnym sgdem
oraz prawo do obrony, zagwarantowane w art. 5, 6, 7, 13, 18 EKPCz i art. 2 Protokotu 7 do
EKPCz.

Nalezy zatem zatozyé, ze tego rodzaju naruszenia prawa, bedq stanowity podstawe
skutecznych skarg, kierowanych do Europejskiego Trybunatu Praw Cztowieka.

Dodatkowo nalezy odnotowaé, ze ,ustawqg kagancowq” rozszerzono katalog przewinien
stuzbowych (dyscyplinarnych) oraz katalog kar dyscyplinarnych.

Aktualnie zgodnie z art. 137 § 1 Prawa o prokuraturze przewinieniem stuzbowym, poza
oczywistq i razgcq obrazqg przepisdw prawa oraz uchybieniem godnosci urzedu sq:

— dziatania lub zaniechania moggce uniemozliwi¢ lub istotnie utrudni¢ funkcjonowanie
organu wymiaru sprawiedliwos$ci lub prokuratury (art. 137 § 1 pkt 2),

— dziatania kwestionujgce istnienie stosunku stuzbowego sedziego lub prokuratora,
skutecznos¢ powotania sedziego, lub prokuratora, lub umocowanie konstytucyjnego
organu Rzeczypospolitej Polskiej (art. 137 § 1 pkt 3),

- dziatalno$¢ publiczna nie dajgcg sie pogodzi¢ z zasadq niezaleznosci prokuratora
(art.

137 § 1 pkt 4).

Natomiast zgodnie z art. 142 § 1 pkt 2a) i 2b) Prawa o prokuraturze ustanowiono dodatkowe
kary w postaci obnizenia wynagrodzenia zasadniczego o 5% - 50% na okres od szesciu
miesiecy do dwdch lat oraz kary pienieznej w wysokosci podlegajgcego wyptacie za miesigc
poprzedzajgcy wydanie prawomocnego wyroku skazujgcego jednomiesiecznego
wynagrodzenia zasadniczego powiekszonego o przystugujgcy prokuratorowi dodatek za
dtugoletniqg prace, dodatek funkcyjny i dodatek specjalny.

Odnotowac przy tym nalezy, ze za popetnienie przewinienia dyscyplinarnego okre$lonego w
art. 137 § 1 pkt 2-4 mozna wymierzy¢ tylko kare przeniesienie na inne miejsce stuzbowe lub
wydalenie ze stuzby prokuratorskiej. W przypadku mniejszej wagi mozna wymierzy¢ kare, o
ktére] mowa w art. 142 § 1 pkt 20, 2b lub 3, tj. kare usuniecia z zajmowanej funkcii, przy czym
nie ma mozliwosci odstgpienia od wymierzenia kary lub orzeczenia tagodniejszej kary
upomnienia lub nagany.

Powyzsze zestawienie wskazuje, ze rozszerzenie katalogu przewinien dyscyplinarnych oraz kar
dyscyplinarnych mozliwych do orzeczenia ma na celu wyeliminowanie prospotecznej i
propanstwowe] dziatalnosci prokuratordw, majgcej na celu przedstawianie rzeczywistej
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sytuaciji w wymiarze sprawiedliwo$ci oraz wskazywanie na niekonstytucyjny, dewastacyjnych
charakter wprowadzanych zmian legislacyjnych.

Omawiajgc problematyke szykan wobec prokuratordw nie sposéb nie odnotowad, ze ustawa
z dnia 28 stycznia 2016 r. - Prawo o prokuraturze wprowadzita nowe, nieznane wczesniej
rozwigzania, dotyczgce odpowiedzialnosci prokuratoréw, ktére zakwalifikowano jako
odpowiedzialno$¢ stuzbowq i unormowano w Rozdziale 3 w Dziale IV, zatytutowanym
»Odpowiedzialnos¢ karna, dyscyplinarna i stuzbowa prokuratorow.”.

Obecnie w ramach odpowiedzialnosci stuzbowej, poza uprzednio juz istniejgcym srodkami w
postaci wytkniecia uchybienia w razie stwierdzenia oczywistej obrazy prawa przy
prowadzeniu sprawy oraz kary porzgdkowej upomnienia za przewinienie dyscyplinarne
mniejszej wagi, nieuzasadniajgce wszczecia postepowania dyscyplinarnego, dodano kolejne
dwa w postaci zwrécenie uwagi na pismie w razie stwierdzenia istotnego uchybienia w
zakresie sprawnosci postepowania (art. 139 § 1 Prawa o prokuraturze) oraz zwrdcenie uwagi
na pismie prokuratorowi rejonowemu, okregowemu, regionalnemu, Prokuratorowi Krajowemu
oraz pozostatym zastepcom Prokuratora Generalnego, w razie stwierdzenia istotnych
uchybien w zakresie kierowania prokuraturg allbo sprawowania nadzoru (art. 139 § 718 Prawa
o prokuraturze).

Wprowadzenie kolejnego $srodka odpowiedzialnos$ci prokuratora stwarza duzo szersze pole
dyscyplinarnego oddziatywania na prokuratoréow, szczegdlnie w jednostkach z wiekszym
obcigzeniem i dopiero ztozenie zastrzezenia przez ukaranego prokuratora otwiera droge do
sgdowej kontroli zwréconej uwagi. Podnoszony przy tym argument, ze stosowanie tego srodka
ma zapobiec zbednemu uruchamianiu czasochtonneji kosztownej procedury dyscyplinarnej
jest zupetnie nieprzekonywujgcy, a jednocze$nie niebezpiecznie analogiczny z
uzasadnieniem w zakresie proponowanej nowej procedury postepowania mandatowego.

Konieczne jest ponadto wskazanie, ze ustawa Prawo o prokuraturze wprowadzita dodatkowq
mozliwos¢ zawieszenia prokuratora w czynnosciach, ktére moze byc¢ zastosowane bez
koniecznosci wszczynania wobec jego osoby postepowania dyscyplinarnego. | tak, zgodnie
z art. 151 § 1 i 2 ustawy, w przypadku prawomocnego zezwolenia na pociggniecie
prokuratora do odpowiedzialnodci karnej mozna zawiesi¢ prokuratora w czynnosciach do
czasu prawomocnego zakohczenia postepowania. Uprawnienie to  przystuguje
przetozonemu dyscyplinarnemu, przy czym zawieszenie w czynno$ciach jest obligatoryjne, w
przypadku, gdy wydane zezwolenie na pociggniecie prokuratora do odpowiedzialnosci
karnej dotyczy przestepstwa umysinego $ciganego z oskarzenia publicznego, zagrozonego
karg co najmniej 5 lat pozbawienia wolnosci. Od decyzji o zawieszeniu w czynnosciach
przystuguje odwotanie do Sqdu Dyscyplinarnego przy Prokuratorze Generalnym, od
orzeczenia ktérego odwotanie nie przystuguje. Przetozony dyscyplinarny moze w kazdym
czasie uchyli¢ zawieszenie w czynnosciach, przy czym w sytuacii, gdy wydane zezwolenie na
pociggniecie prokuratora do odpowiedzialnosci karnej dotyczy przestepstwa umysinego
Sciganego z oskarzenia publicznego, zagrozonego karg co najmniej 5 lat pozbawienia
wolnosci, zawieszenie nie moze by¢ uchylone do czasu prawomocnego zakonczenia
postepowania.
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Art. 151 Prawa o prokuraturze, co wielce istotne, w zaden sposdb nie ogranicza czasu tfrwania
zawieszenia, a wiec moze ono by¢ stosowane do czasu prawomocnego zakohczenia
postepowania karnego, przy czym jest to konieczne jak wyzej wskazano, w razie przestepstw
zagrozonych karg co najmniej 5 lat pozbawienia wolnosci. Nie przewiduje sie rowniez potrzeby
jego przedtuzania, a tym samym, w przeciwiehstwie do zawieszenia prokuratora w
czynnosciach stuzbowych w trybie art. 150 Prawa o prokuraturze, brak jest jakiejkolwiek
kontroli zasadnosci jego dalszego stosowania.

W razie zawieszenia prokuratora w czynnosciach stuzbowych Sgd Dyscyplinarny przy
Prokuratorze Generalnym na wniosek przetozonego dyscyplinarnego moze obnizy¢ do 50%
wysoko$¢ wynagrodzenia prokuratora na czas tfrwania tego zawieszenia (art. 152 § 1 Prawa o
prokuraturze). Od postanowienia w przedmiocie obnizenia wynagrodzenia przystuguje
odwotanie.
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VI SLOW AGONY OF THE PROSECUTORS' SELF-GOVERNMENT AND OF

THE NATIONAL COUNCIL OF PROSECUTORS

Samorzagd prokuratorski sktadajgcy sie z organdw kolegialnych utworzony zostat w celu
zapewnienia prokuratorom mozliwosci samostanowienia, ochrony oraz realnego wptywu na
funkcjonowanie prokuratury jako instytucji stojgcej na strazy praworzgdnosci i
odpowiedzialnej za Sciganie przestepstw. Samorzgd, ktdry powinien stanowi¢ jeden z filarow
niezalezno$ci prokuratordw przez lata ulegat stusznym przemianom idgcym w kierunku
realizacji powyzszych zatozen. Od 2016 roku zaobserwowac mozna jednak stopniowq jego
marginalizacje i celowe deprecjonowanie. Wszystko to zmierza w kierunku uczynienia z
prokuratury instytuciji catkowicie zaleznej od decyzji prokuratora krajowego oraz kierownictwa
resortu sprawiedliwosci, czyli de facto woli partii rzgdzgcej, z pominieciem wypracowanych
przez lata mechanizmdw chronigcych niezaleznos¢ prokuratordw, ktdéra umozliwia
prawidtowq realizacje ustawowych zadan prokuratury.

Ksztatt samorzgdu prokuratorskiego na przestrzeni ostatnich kilku lat ulegt istotnej modyfikacii.
Zmiany wprowadzita ,,nowa” ustawa Prawo o prokuraturze z 2016 roku oraz ostatnio, ustawa
ig zmieniajgca z 2020 roku, tzw. ,ustawa covidowa”, powoli i konsekwentnie sprowadzajgc
tym samym samorzqgd do roli atrapy.

Przyktadem powyzszego jest zmiana w zakresie dziatalnosci organu samorzgdu, jakim jest
zgromadzenie prokuratordw prokuratury regionalnej. Zgromadzenie to jest istotnym organem
samorzgdu prokuratorskiego. Obowigzujgca ustawa Prawo o prokuraturze nadaje
zgromadzeniu prokuratoréw  prokuratury regionalne] kompetencie do m.in. wyboru
przedstawiciela do Krajowe] Rady Prokuratorow oraz wyboru cztonkéw Sgddéw
Dyscyplinarnego przy Prokuratorze Generalnym. Wybdr ten ma donioste znaczenie dla
funkcjonowania prokuratury. Bezspornym jest, iz wybdr cztonkdéw sgdu dyscyplinarnego
prokuratordw lub przedstawicieli do Krajowej Rady Prokuratoréw jest bezposrednio zwigzany
z uprawnieniami, jak i obowigzkami prokuratoréw i ma donioste znaczenie w sferze
publicznoprawnej. Reguluje bowiem sktad osobowy istotnych organdw prokuratury jako
organu panstwowego, od decyzji ktdérych zalezy funkcjonowanie instytuciji, ktéra sta¢ ma na
strazy praworzgdnosci. Istotne pozostaje réwniez, iz cztonkowie sqgdu dyscyplinarnego jako
jedyni posiadajg uprawnienie do wydawania orzeczen, ktérych skutkiem moze byc
wydalenie prokuratora z zawodu.

Zgodnie z art. 46 § 1 ustawy Prawo o prokuraturze w brzmieniu sprzed zmian wprowadzonych
artykutem 31 ustawy z dnia 14 maja 2020 roku o zmianie niektérych ustaw w zakresie dziatan
ostonowych w zwigzku z rozprzestrzenianiem sie wirusa SARS-CoV-2 (Dz. U. z 2020 r. poz.875)
+W prokuraturze regionalnej dziata zgromadzenie prokuratordw, ktére sktada sie z delegatéw
prokuratoréw prokuratury regionalnej oraz delegatdw prokuratoréw prokuratur okregowych i
rejonowych dziatajgcych na obszarze dziatania prokuratury regionalnej. Delegatow
prokuratoréw prokuratury regionalnej wybiera, w liczbie rownej potowie liczby prokuratoréow
prokuratury regionalnej, zebranie prokuratorédw prokuratury regionalne;.
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Delegatéw prokuratoréw prokuratur okregowych, w liczbie réwnej jednej trzeciej liczby
prokuratoréw  prokuratury regionalnej, wybierajg zebrania prokuratoréw  prokuratur
okregowych i zebrania prokuratoréw prokuratur rejonowych. Delegatdw prokuratoréw
prokuratur rejonowych, w liczbie réwnej dwém trzecim liczby prokuratoréw prokuratury
regionalnej, wybierajq zebrania prokuratoréw prokuratur rejonowych. Delegatdw wybiera sie
na okres 4 lat”.

W mysl tych przepisdw delegaci zostali juz wybrani w wyzej opisany sposdb, a ich kadencija,
na podstawie przepisdw ,ustawy covidowej”, ulegta przedtuzeniu z uwagi na istniejgcy stan
epidemii. Z dniem 16 maja 2020 roku przywotana ustawa (tzw. Tarcza 3.0) zmienita bowiem
tre$¢ art. 46 § 1 ustawy Prawo o prokuraturze w ten sposdb, iz ,w prokuraturze regionalnej
dziata zgromadzenie prokuratorow, ktére sktada sie z delegatdw prokuratoréw prokuratury
regionalnej oraz delegatdw prokuratoréw prokuratur okregowych i rejonowych dziatajgcych
na obszarze dziatania prokuratury regionalnej. Delegatami prokuratoréw prokuratury
regionalnej sq zastepcy prokuratora regionalnego oraz pozostali delegaci wybierani w
tgcznej liczbie roéwnej potowie liczby prokuratoréw prokuratury regionalnej przez zebranie
prokuratoréw prokuratury regionalnej. Delegatami prokuratoréw prokuratur okregowych, w
sqg prokuratorzy okregowi oraz pozostali delegaci w tgcznej liczbie réwnej jednej trzeciej liczby
prokuratoréw prokuratury regionalnej, wybierajg wybierani przez zebrania prokuratoréw
prokuratur okregowych i zebrania prokuratorow prokuratur rejonowych. Delegatami
prokuratoréw prokuratur rejonowych, sq prokuratorzy rejonowi oraz pozostali delegaci w
tgcznej liczbie réwnej dwdm trzecim liczby prokuratoréw prokuratury regionalnej, wybierajg
wybierani przez zebrania prokuratoréw prokuratur rejonowych. Delegatéw pochodzgcych z
wyboru wybiera sie na okres 4 lat”.

Pismem z dnia 26 czerwca 2020 r. sygn. PK | BP 025.13.2020 Dyrektor Biura Prezydialnego
Prokuratury Krajowej Tomasz Szafranski przedstawit poglad, ze od dnia 16 maja 2020 r. w sktad
zgromadzenia prokuratordw w prokuraturze regionalnej wchodzg z mocy prawa zastepcy
prokuratora regionalnego oraz prokuratorzy okregowi i prokuratorzy rejonowi z obszaru
regionu. Nadto wskazat, ze epizodyczny charakter regulacji spowodowane] zagrozeniem
epidemig COVID-19 wytgcza obowigzek przeprowadzenia wyboréw delegatéw do
zgromadzenia prokuratoréw prokuratury regionalnej i rbwnoczesnie przedtuza kadencje
dotychczasowych delegatéw do czasu wyboru nowych, co powinno nastgpic¢ w terminie do
90 dni od odwotania stanu epidemii. Jednoczes$nie, mimo, ze nie mozna przeprowadzic¢
wyboru delegatdéw do zgromadzenia, to mozna zwota¢  posiedzenia zgromadzenia
prokuratoréw w tym nowym sktadzie, jesli zaistniejq przestanki, o ktérych mowa w art. 47 Prawa
o prokuraturze. W piSmie tym nie odniesiono sie w zadnym zakresie do liczbowego
(niezmienionego przeciez) sktadu zgromadzenia. W dalszym ciggu przepis art. 46 § 1 ustawy
Prawo o prokuraturze wyznacza liczbowy sktad zgromadzenh. Parametr ten nie ulegt zmianie,
natomiast wprowadzona zmiana legislacyjna, a w zasadzie interpretacja tej zmiany,
dokonana przez Dyrektora Biura Prezydialnego, przy braku przepisdw wprowadzajgcych i
praktyka postepowania poszczegdlinych prokuratoréw regionalnych oznacza, ze liczba
cztonkdw zgromadzenia ulegta faktycznej zmianie. Poza delegatami z wyboru, w
zgromadzeniu juz feraz, pojawili sie bowiem, uzyskujgcy ten status wprost z ustawy
prokuratorzy petnigcy okreslone funkcje. Liczba osdéb biorgcych udziat w zgromadzeniach,
do czasu przeprowadzenia nowych wybordéw, po ustaniu okresu pandemii, przekracza wiec
ustawowy limit. W ten sposdb, przy tak uksztattowanych sktadach zgromadzen faktycznie jué



teraz oraz w przysztosci, przy nie zmienionej przeciez liczbie cztonkdw zgromadzen, uzyskano
mozliwo$¢ wptywu na istotne decyzje samorzgdu, bowiem podejmowane one bedqg w
wiekszo$ci przez osoby pozostajgce, z racji petnionych funkcji, w uzaleznieniu od kierownictwa
prokuratury. W sktadach zgromadzenh delegatdw, pochodzgcych z wybordw, bedzie mniej
nie tylko w poréwnaniu ze stanem obowigzujgcych od 2016 r. ale takze tym jaki funkcjonowat
przed nastaniem tzw. , dobrej zmiany” w prokuraturze, a zatem w tak krytykowanym przez
obecne kierownictwo prokuratury okresie. Nadto w zgromadzeniach kosztem wtasnie tych
delegatéw pochodzgcych z wybordw zasigdg prokuratorzy petnigcy okreslone funkcje
kierownicze.

Organ samorzgdu prokuratorskiego, sktadajgcy sie uprzednio z delegatdw, wybieranych
przez prokuratoréw, staje sie wiec organem prokuratordw sprawujgcych funkcje kierownicze
w jednostkach prokuratury. Tym samym nie jest juz samorzgdowy, lecz funkcyjny.
Jednoczesnie podnoszone w roku 2016 gtosno argumenty dotyczgce potrzeby zmiany sktadu
osobowego zgromadzen prokuratoréw w sposéb zwiekszajgcy reprezentacije prokuratordw z
podstawowych - rejonowych komodrek organizacyjnych, okazaty sie w praktyce
pustostowiem, bowiem ta reprezentacja zostata przekres$lona nie tylko w praktyce, lecz takze
w cytowanym przepisie, wolg kierownictwa prokuratury, Ministerstwa Sprawiedliwosci i wtadzy
ustawodawczej. Dodatkowo wprowadzanie takiej zmiany pod ptaszczykiem walki z
pandemiqg jest dobitnym przyktadem instrumentalnego traktowania stanu zagrozenia
epidemicznego do wprowadzania szeregu zmian nie majgcych zadnego zwigzku z sytuacjg
zagrozenia epidemicznego. Pokazuje takze, ze ksztatt zgromadzeh prokuratorskich ma byé
spowolny” woli kierownictwa prokuratury, a nie stanowi¢ miejsce, w ktérym mogqg byc
wymieniane poglgdy prokuratoréw i rozwiqzywane problemy zwigzane z funkcjonowaniem
instytucii. Prokuratorzy utracili forum, na ktérym mogli podejmowacé dziatania zmierzajgce do
obrony swojej niezaleznosci. Takie czynnosci podejmowano w przesztosci, bowiem znane sqg
przyktady inicjowania dyskusji w ramach zgromadzeh prokuratoréw  w  sprawach
prokuratoréw opisywanych w nierzetelnych przekazach medialnych. Prokuratorzy, moggc w
sposdb swobodny, nieskrepowany, bez obaw o podejmowanie wzgledem nich czynnosci
»dyscyplinujgce” zajmowaé  stanowisko, zabierali gtos w tych sprawach, formutujgc
wzgledem kierownictwa jednostek oczekiwania co do wdrozenia dziatah w obronie
prokuratoréw. Taki przebieg miato m.in. jedno ze Zgromadzeh Prokuratordéw w Prokuraturze
Apelacyjnej w Krakowie, gdy medialnie podwazano profesjonalizm i uczciwose prokuratora,
zajmujgcego sie sprawq przestepstw  gospodarczych zwigzanych z funkcjonowaniem
jednego z krakowskich przedsiebiorstw.

Jednoczesnie ta sama, cytowana powyzej ustawa w art. 66 ust. 2 ustanowita, iz w okresie
obowigzywania stanu zagrozenia epidemicznego lub stanu epidemii wyboréw delegatéw, o
ktérych mowa w art. 46 § 1 ustawy zmienianej w art. 31 (1j. ustawy Prawo o prokuraturze), nie
przeprowadza sie, a kadencja dotychczasowych delegatdéw ulega przedtuzeniu do dnia
wyboru delegatéw na nowq kadencije. Wybory delegatdw na nowqg kadencje przeprowadza
sie w terminie 90 dni od dnia odwotania stanu zagrozenia epidemicznego lub stanu epidemii
ogtoszonego z powodu COVID-19.

Z powyzszego wprost wynika, iz dopiero po ustaniu stan epidemii i przeprowadzeniu wyboréw
zostanie uksztattowane zgromadzenie w nowym sktadzie, sktadajgce sie z mniejszej liczy
delegatéw pochodzgcych z wyboru przy jednoczesnym wiekszym udziale prokuratoréw
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funkcyjnych. Dopiero to nowe zgromadzenia bedzie zgodne z aktualnie cbowigzujgcq trescig
art. 46 § 1 ustawy prawo o Prokuraturze.

Do tego czasu wszystkie uchwaty winny by¢ podejmowane przez zgromadzenie w
dotychczasowym (uksztattowanym przepisami przed zmianami z roku 2020) sktadzie,
albowiem z uwagi na stan epidemii kadencja delegatéw nie wygasta, a ulegta przedtuzeniu
do czasu ustania tego stanu lub wyboru nowych kandydatédw na kolejng 4 letnig kadencije,
na nowych juz zasadach. Jednoczesnie tylko taki sktad zgromadzenia czyni zadosc
wymogom, co do liczby cztonkéw zgromadzenia, okreSlonym w art. 46 § 1 ustawy Prawo o
prokuraturze.

Na gruncie aktualnie obowigzujgcego prawa nie ma watpliwosci, iz to delegaci w liczbie i
sktadzie wybranym uprzednio, az do czasu zakonczenia ich kadencji sg obecnie jako jedyni
uprawnieni do podejmowania wigzgcych uchwat przez zgromadzenie prokuratordw.

Tak sie jednak nie stato. Obrazujg to ostatnie uchwaty zgromadzen, ktére zapadty w
poszczegdlnych zgromadzeniach prokuratoréw w Prokuraturach Regionalnych na terenie
catego kraju w ostatnim kwartale roku 2020. Przy czym nie we wszystkich zgromadzeniach
dokonano zmiany ich sktaddw, pozwalajgc na podejmowanie decyzji w dotychczasowych
sktadach (np. w Katowicach). Tam, gdzie dokonano zmiany sktadu, tam uchwaty zostaty
podjete przez sktady zgromadzeh nieznane ustawie, bowiem w sposdb mieszany
uwzgledniajgcy ,starych” delegatdw oraz ,,nowych”, ktérzy dopiero winni zosta¢ wytonieni.
Tym samym sktady organdw staty sie niezgodne z ustawaq. Liczba uczestnikdw zgromadzenh
przekraczata limit ustawowy. Uchwaty, ktére w nich zapadty zostaty zatem wydane zrazgcym
naruszeniem prawdad i sq niewazne. Brak przepisdw wprowadzajgcych te, nowe przepisy, nie
jest zadnym uzasadnieniem dla obrony takiej sytuacji i przeprowadzenia zgromadzen z
udziatem nowych, nieprawidtowo powotanych cztonkdw. Konsekwencjg takiego stanu
rzeczy jest mozliwos$¢ kwestionowania chociazby wszystkich orzeczeh sgdu dyscyplinarnego
wydanych z udziatem oséb wybranych przez tak wadliwie uksztattowane zgromadzenia.

Zmiany nie ominety tez Krajowej Rady Prokuratoréw, ktérg powotano jako organ, stojgcy
przede wszystkim na strazy niezaleznosci prokuratorodw oraz wykonujgcy szereg niezwykle
istotnych zadan z punktu widzenia funkcjonowania prokuratury.

Wystarczy zauwazyé, iz od czasu wejscia w zycie ,nowego" prawa o Prokuraturze organ ten
zebrat sie 4razy w 2016 roku, S5razy w2017 rokui 1 raz w 2018 roku (dane ze strony internetowej
www.pk.gov.pl). Przez ten czas rada nie zaopiniowata, mimo iz wynika to z jej ustawowych
kompetencii, zadnych projektéw aktéw normatywnych dotyczgcych prokuratury oraz
projektéw wytycznych Prokuratora Generalnego. Nie podjeta tez uchwat w przedmiocie
okresowych ocen redlizacji zadan prokuratury. W dniu 12 grudnia 2017 roku Rada uchwalita
»Zbidr zasad etyki zawodowej prokuratoréw”, wydajgc uprzednio uchwate w sprawie apelu
Zarzadu Stowarzyszenia Prokuratordw Lex Super Omnia, dotyczqgcego opiniowania i
konsultacji opracowywanego przez Krajowqg Rade Prokuratordw przy Prokuratorze
Generalnym Zbioru zasad etyki zawodowej prokuratordw, w ktérej stwierdzita brak
uzasadnienia dla poddawania tego projektu szerszym konsultacjom lub opiniom.

Warta wspomnienia pozostaje takze uchwata rady z dnia 14 lutego 2017 roku w sprawie
stanowiska Krajowej Rady Sgdownictwa z dnia 10 lutego 2017 roku w przedmiocie zagrozeh
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niezawistosci sedziowskiej zwigzanych z dziatalnoscig prokuratury, wyrazajgca gtebokg
dezaprobate dla stanowiska KRS wskazujgcego, ze dokonanie przeszukania pomieszczeh
wykorzystywanych przez sedziego czy zqdanie wydania przez niego rzeczy wymaga
uprzednio uchylenia immunitetu. Rada takie stanowisko uznata za nieuprawnione.

Pozostate uchwaty rady dotyczyty w wiekszosci kwestii wskazania przedstawiciela do komisji
egzaminacyjnej egzaminu prokuratorskiego i naboru na aplikacje (3), wskazania cztonkdw
rady programowej KSSiP (3), zaopiniowania wnioskdw prokuratora o dalsze zajmowanie
stanowiska prokuratora (6), a tokze dodatkédw funkcyjnych dla cztonkdw  sgdu
dyscyplinarnego, ustalenia liczby cztonkédw sqdu dyscyplinarnego oraz  wskazania
przedstawiciela do udziatu w spotkaniu z przedstawicielami Komisji Weneckie;.

Dla poréwnania w latach 2010-2015 Krajowa Rada Prokuratoréw podjeta szereg istotnych
uchwat i dziatah chociazby zwigzanych z opiniowaniem projektéw legislacyjnych, czy wrecz
popieraniem inicjatyw co do potrzeby zmian ustawowych (np. ustawy o Krajowej Radzie
Prokuratoréw), uchwate nr 468/2012 z dnia 19 wrzeénia 2012 r. w sprawie uchwalenia zbioru
zasad etyki zawodowej prokuratordw, czy tez uchwaty rozstrzygajgce indywidualne sprawy
prokuratoréw w zakresie spraw indywidualnych prokuratoréw, badajgc czy doszto do
naruszenia ich niezaleznosci (np. w sprawe odsuniecia od prowadzenia §ledztw prokuratora,
ktory chciat postawi¢ zarzuty m.in. szefowi ABW, czy tez prokuratora, wobec ktérego
przetozeni mieli podejmowac dziatania mogqgce stanowi¢ o mobbing).

Juz chociazby powyzsze, pobiezne zestawienie wskazuje jak olbrzymia zmiana jako$ciowa
dokonata sie w oredzie dziatalnosci organu majgce w swym zatozeniu staé na strazy
niezalezno$ci prokuratoréw. Obecna Rada nie zajeta sie na przestrzeni wszystkich lat swego
funkcjonowania, w zadnej ze swych kadencji, zadnym takim przypadkiem, nie zajeta
jakiekolwiek stanowiska w sprawie indywidualnej prokuratordw, nigdy nie staneta w obronie
niezalezno$ci prokuratora. Temat ten jest dla aktualnej Rady nieistniejacy i to mimo licznych,
podnoszonych zarédwno w mediach, publikacjach, czy tez wnioskach niektérych cztonkéw
Rady przyktadach mozliwych naruszen. Rada nie realizuje wiec swego podstawowego
zadania, opisanego art. 43 § 1 Ustawy z dnia 28 stycznia 2016 roku - Prawa o prokuraturze. To
pierwsze z zadan Rady, najwazniejsze a jednak w praktyce jej dziatania catkowicie
zapomniane. Rada nie redlizuje tez innych zadan o charakterze merytorycznym, wskazanych
w § 2 cytowanego przepisu. Jedyne zadania podejmowane przez Rade dotyczg spraw
personalnych i kadrowych. Zadanie zrealizowane, polegajgce na ponownym uchwaleniu
zasad etyki obarczone jest niestety wadqg, bowiem decyzje w tym przedmiocie podjeta
poprzednio funkcjonujgca Rada, a dziatajgca w roku 2017 Rada | kadencii z uwagi na sposdb
jej uksztattowania, nie posiadata wtasciwej legitymacji. W dniu 6 marca 2017 r. Zarzgd
Stowarzyszenia Prokuratoréw Lex Super Omnia wystgpit do Krajowej Rady Prokuratoréw przy
Prokuratorze Generalnym z wnioskiem o udostepnienie projektu ,Zbioru zasad etyki
zawodowej prokuratorodw”, ktéry od czerwca 2016 r. byt przedmiotem prac Rady. Wystgpienie
zostato skierowane wobec uznania, ze Rada nie posiada kompetencji do procedowania w
tej kwestii, a nadto nie pochodzi z wybordw, przez co nie dysponuje mandatem wymaganym
od organu samorzgdu zawodowego.

Pani prokurator Agata Gatuszka-Goérska, zastepca Prokuratora Krajowego poinformowata
wdwczas Stowarzyszenie, ze Rada uznata, iz projekt nie bedzie poddany zewnetrznym

konsultacjom. Sktad Rady stanowi reprezentacje wszystkich Srodowisk prokuratorskich, jej
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uchwaty sg wyrazem ocen tego organu samorzgdnosci prokuratorskiej i frudno sobie
wyobrazi¢ logike poddawania projektdw takich decyzji i ocen konsultacjom lub opiniom
zewneftrznych instytucji. Autorka pisma zauwazyta nadto, ze nic nie stoi na przeszkodzie, aby
Stowarzyszenie dokonato oceny zbioru - po jego uchwaleniu przez Rade. Zarzgd
Stowarzyszenia stwierdzit wéwczas, ze Przewodniczgcy Rady - Prokurator Generalny i Rada in
gremio ignorujg obowigzek  wspdtpracy z organizacjami zrzeszajgcymi prokuratorow,
wynikajgcy z tresci art. 3 § 1 pkt 13 ustawy Prawo o prokuraturze. Sytuacja ta wskazuje takze
na to, ze Rada nie tylko nie realizowata i nie zamierza nawet realizowaé obowigzku
wspodtpracy, ale sama w swym mniemaniu uznawata sie za organ reprezentujgcy wszystkich
prokuratoréw, mimo, ze sktad Rady | kadenciji zostat uksztattowany zarzgdzeniem Prokuratora
Generalnego i zaden z jego cztonkdw nie pochodzit z wyboru.

Po raz kolejny takze czas epidemii okazat sie dla decydentdw dobrym momentem do
wprowadzenia, drobnych, acz doniostych zmian w sposobie funkcjonowania Krajowej Rady
Prokuratoréw. Pod pozorem walki ze skutkami epidemii wspomniana powyzej tzw. ,,Tarcza 3.0"
dodata do ustawy prawo o Prokuraturze przepisy wydtuzajgce kadencje Rady z 2 do 4 lat
oraz umozliwigjgce przeprowadzenie posiedzenia Rady w sposdb zdalny, przy wykorzystaniu
Srodkéw umozliwiajgcych porozumiewanie sie na odlegtosc, o ile przewodniczgcy Rady
(Prokurator Generalny) tak zarzgdzi. Wyeliminowano tez zakaz petnienia funkcji wice-
przewodniczqgcego rady przez dtuzej niz dwie kadencje. Ostatnia kadencja Rady winna
wygasng¢ 20 maja 2020 roku, lecz na mocy wspomnianych przepisow potrwa dwa lata
dtuze;.

Poza zmiang, dotyczgcg mozliwosci prowadzenia posiedzen Rady on line, wprowadzone
nowe regulacje nalezy oceni¢ krytycznie, bowiem jedynym ich celem jest utrzymanie
obecnego stanu i statusu Rady. Jest to ze wszech miar czytelne, gdy dostrzeze sie, iz w czasie
frwania stanu pandemii zdecydowano sie i przeprowadzono zgromadzenia w Prokuraturach
Regionalnych celem wyboru nowych cztonkdéw sqddw dyscyplinarnych, a w Krakowie
wybrano takze nowego cztonka Rady na zwolnione miejsce. Natomiast nie dopuszczono do
wyboru nowych cztonkédw Rady, tylko podjeto niczym nieuzasadniong decyzje o przedtuzeniu
kadencji Rady w obecnym sktadzie. Dla przypomnienia warto tylko wskazac, ze wyboru miaty
dokonaé te same zwotane przeciez zgromadzenia. Innego, niz utrzymanie sktadu Rady w
obecnym ksztatcie i to mimo zmieniajgcych sie zewnetrznych warunkdw, uzasadnienia takiej
decyzji nie sposéb odszukaé, bo przeciez nie byt nig zapewne czynnik polityczny,
podejmujgcy w tym zakresie dziatania przed wyborami prezydenckimi i to w obliczu wizji
zmiany uktadu sit politycznych i zmian w osrodkach decyzyjnych. O takg motywacje
kierownictwa prokuratury, z zatozenia apolitycznej, nie mozna podejrzewad. A moze to btgd?
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RECAPITULATION

This Report comes as the first attempt to provide a comprehensive picture of all issues related
to persecution of independent prosecutors by the political power heading the prosecution
services, and to present the sequence of consecutive actions whilst naming the repressed
and indicating the intensity of the phenomenon, its methods and forms of execution.

This is of extreme significance, since the actions were intfended by the Public Prosecutor
General, Zbigniew Ziobro, and his First Deputy National Public Prosecutor, Bogdan
Swieczkowski, to marginalise those prosecutors whom they found defiant and not bowing
before the authorities due to their independence.

At this point, one should remember that back in 2016 the management of the prosecution
services proudly signing under the slogan of ‘a good change in prosecution services’ actually
succeeded in tfriggering a peculiar earthquake, demoting 114 experienced prosecutors to
organisational units of lower levels in the procedure raising constitutional doubts. This was an
action by all means unparalleled and unprecedented, since for the sake of individual interests
of the power in authority ruling via controllable prosecution services many prosecutors were
deprived of their professional achievements and employee dignity.

Later years revealed clearly that the main purpose of the so-called reform in the prosecution
services was to rotate the personnel. Over a brief period the prosecution services were totally
restructured with promotions to high positions of the nearest acquaintances and young
prosecutors prevailingly lacking ideology to whom quick promotion, power, and the resulting
personal profits were more important than the content of the prosecutor oath. Indeed, one
of the main assumptions underlying the alleged reform of the prosecution services came
down to using functional changes for the creation of a group of people who would take
actions and decisions consistent with the expectations of their political patrons without any
reservations.

Thus, making the degradation decisions the management of the prosecution services was
certain that the impact of that restrictive personnel decisions would be strong enough to
marginalise the prosecutors who did not inspire confidence and wipe out any thought of
independence. A message of the kind came straight from the lips of the prominent activists
of the ‘good change’.

It turned out, however, that their way of thinking was ungrounded, since attempts at hushing
the circles of independent prosecutors have proved unsuccessful. The prosecutors grouped
around the association registered in 2017 under the name Lex Super Omnia (law above all).
The association engaged in very difficult but open struggle to retain certain operating
standards of the prosecution services, all explicitly stated in the statute-defined goals ensuing
from the EU recommendations or the opinion of the Venice Commission on the currently
binding Act on the Public Prosecution Service.
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The Management of the National Public Prosecution Service noted in disbelief the lawsuits
filed by several prosecutors with the common courts and the substantive positions they
presented, which undermined the arguments of the prosecution management concerning
the possibility and effectiveness of questioning the demotion or delegation decisions.

As a surprise too, came the presentation of substantive and extremely diligent reports of the
Association, which revealed superficiality of the infroduced changes and most of all no
success of the so-called good change in the prosecution services. Even more surprising was
the appearance of prosecutors in the public space and open criticism of representatives of
the good change in the prosecution services and the actions they took.

Our astonishment, on the other hand, is caused by the fact that the management of the
prosecution services, having an immense body of officers at their disposal, has been unable
to address the accusations formulated and the errors and irregularities pointed to in a
substantive manner. This inability has frustrated the management of the National Public
Prosecution Service and after a period of belitting the Lex Super Omnia Association of
Prosecutors the time has come for reflection and taking actions of the retortion and chicane
nature, connected with initiation of official proceedings, first explanatory, then disciplinary
against the prosecutors actively engaged in the association. One of the first proceedings of
the kind were the ones concerning the posting of a critical message on the Lex Super Omnia
website; the message criticised the actions of the prosecution services, and specifically of the
Divisional Public Prosecutor in Katowice who, in an official communication, condemned the
judge presiding over a criminal case of particular interest to the Minister of Justice, Public
Prosecutor General. Shortly afterwards, repressive actions were taken with respect to those
prosecutors who became the faces of the independent organisation, most of all prosecutor
Krzysztof Parchimowicz against whom many disciplinary charges were pressed, some of them
absurd, in connection with his public statements. In consequence, he has become a person
doing the so-called ‘disciplinary tourism’ which forces him to participate in the measures of
disciplinary ombudspersons all over the country, and then engage in disciplinary ftrials.
Chicanes of the kind have affected many prosecutors, although one cannot claim they are
symptoms of any system-based line of action; instead, they rather represent irrational and
emotional behaviours. All of them have been presented in this report.

The report also gives us an opporfunity to show the prosecutor circles that there are equal
and more equal when it comes to bearing disciplinary responsibility, including support from
the National Public Prosecutor, Bogdan Swieczkowski, or his Deputy, prosecutor Agata
Gatuszko - Gorska.

Irespective of the above, in specific cases politically important for those in rule, criminal
proceedings have been initiated against prosecutors making procedural decisions accused
of white-collar crime and succeeding in waiving their immunity through judgments of the
body called the Disciplinary Chamber. Of course, cases of the kind come as yet another
signal indicating that any action discordant with the political expectations can be
anticipated to frigger similar repercussions. Actions of the kind, violating prosecutors’
independence, have been intended to carry a chilling effect, just like many other measures
such as delegations, also away from the usual place of abode.
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Well known is the fact that the prosecution services have one instrument which enables swift
execution of the penalty imposed, without the need to wait for the judgment of the
disciplinary court and the accompanying procedures. Itis the individual decision of the Public
Prosecutor General or National Public Prosecutor to delegate a prosecutor to a unit of a lower
level, and by far the most powerful ‘gun’, namely the decision to delegate a prosecutor
without his/her consent kilometres away from his/her usual place of abode. Initially, the
measure was used sparingly and discretionally, however helplessness of the management of
the prosecution services in cases of independent prosecutors has encouraged the National
Public Prosecutor, Bogdan Swieczkowski, to make yet another unprecedented decision to
delegate seven prosecutors to distant organisational units without stating any reasons and alll
at the same time, i.e. in January 2021. Curiously, the delegations have affected the lead
representatives of the Lex Super Omnia Association of Prosecutors.

The decisions, however, did not manifest the power of the rulers; on the contrary, they came
as a specific symptom of helplessness with respect to independent prosecutors. They did not
achieve theirintended goal, since in the meantime further prosecutors joined the association.

Probably one of the actions of the National Public Prosecutor ranking next to last and his
attempts to wipe out independent prosecutors consisted in bringing an action of the SLAPP
type (sfrategic lawsuit against public participation) against the acting president of the
management board of the Lex Super Omnia Association of Prosecutors, Ms Katarzyna
Kwiatkowska, and claiming compensation of PLN 250 000 from her for alleged damage to the
reputation of the prosecution services. The goal of the action is not to win the court case, but
to silence criticism by creating the so-called ‘chiling effect’. In actual fact, however, this is
an expression of weakness of the management of the prosecution services represented by
Zbigniew Ziobro and Bogdan Swieczkowski, and of the falling myth of their strong characters.

The years of their rule show that they are unable to engage in discussion with the opponents
and their authority is built only on fear and institutional bribery. Their ‘courage’ ends in the at
the threshold of their study, since they never find time to appear before the Labour Court and
name the criteria which guided them in their demotion decisions.

The array of repressive measures presented in this study, as well as the number of individuals
(incomplete as it is) affected with retortions of various kinds visualise the scale of the
phenomenon and at the same time make the reader realise that the persecution affects
primarily those who are the name persons of the Lex Super Omnia Association of Prosecutors
and are not afraid to stand up openly to confront Zbigniew Ziobro and Bogdan Swieczkowski.

In other words, this report is more than a chronicle picturing the nature and the scope of the
chicanes employed with respect to the few independent prosecutors, it also appeals to the
prosecutor circles, our peers aware of the misdeeds happening in the prosecution services, of
violation of prosecutor’s independence, to actively join and support the prosecutors fighting
for law and order in Poland and for modern and independent prosecution services.

This is because the more opposing voices and open protest, the greater hope for stopping
chicanes and retortions, so easily targeted at a specific group of people.

We should all hope that the chicanes described in this report will not prove an element
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demotivating decent individuals in the prosecution circles from joining the effort aimed at
achieving independent and politics-free prosecution services; we should hope that they will
frigger the opposite effect proving that despite negafive consequences it is worth fo
contribute to the building of a new institution.

The prosecutors who respect the content of their oath will not be broken by retortions and
chicanes!

‘Honour is a luxury which can only be afforded by a free man’

Lois McMaster Bujold
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LIST OF PERSECUTED PROSECUTORS - MEMBERS OF THE LEX SUPER OMNIA

ASSOCIATION OF PROSECUTORS

e Jacek Bilewicz — prosecutor of the former General Public Prosecutor's Office,
transferred to the position of a prosecutor at the Warsaw - Praga Regional Public
Prosecution Service in Warsaw; member of the management board of the Lex Super
Omnia Association of Prosecutors; explanatory proceedings because of a publication
on the prosecution services in the ‘Rzeczpospolita’ daily; no features of disciplinary
offence found.

¢ Justyna Brzozowska — prosecutor of the Warsaw Regional Public Prosecution Service,
member of the Lex Super Omnia Association of Prosecutors; the Deputy Disciplinary
Ombudsperson for the Krakdéw divisional district raised a disciplinary charge against
her, identical with the criminal charge described below; the proceedings are in
progress. On 20 September 2017, the National Public Prosecutor requested consent
for holding prosecutor Justyna Brzozowska criminally liable in connection with her
refusal fo initiate an investigation in case ref. VI Ds. 190/15 and claiming that the
offence referred to in Art. 231(1) of the Criminal Code in conjunction with Art. 239(1)
of the Criminal Code had taken place. The offence allegedly consisted in not taking
evidence in the case ref. VI Ds. 190/15 and aiding three persons identified by their
names and connected with reprivatisation processes to avoid criminal liability. In the
opinion of the National Public Prosecutor the behaviour carried the consequence of
acting to the detriment of the judicial system. On 17 November 2017, the Disciplinary
Court denied the request and did not waive her immunity. The resolution of the Court
was then appealed from by the National Public Prosecutor and Disciplinary
Ombudsperson of the Public Prosecutor General. The appellate Disciplinary Court
quashed the resolution of the Court of the First Instance (because one of the judges
had not studied the classified materials) and referred the matter back for
reconsideration. On 21 March 2019, the Disciplinary Court again refused its consent
for holding the prosecutor criminally liable noting yet again that the case did not
demonstrate any features of an offence falling under Art. 231(1) of the Criminal Code
and Art. 239(1) of the Criminal Code. On 5 December 2019, members of the
Disciplinary Chamber at the Supreme Court issued the consent for holding prosecutor
Justyna Brzozowska criminally liable for an offence classified under Art. 231 of the
Criminal Code. The case was run by the Department of Internal Affairs of the National
Public Prosecution Service under the case ref. PK XIV Ds. 7.2020. On 20 December
2020, the indictment was lodged with the District Court for Warsaw — Mokotdéw in
Warsaw.

e Daniel Drapata — prosecutor of the Wroctaw Regional Public Prosecution Service,
member of the Lex Super Omnia Association of Prosecutors. In January 2021
delegated away from his usual place of abode for the period of 6 month to the
Goleniow District Public Prosecution Service.

o Jozef Gacek - prosecutor of the Warsaw - Praga Regional Public Prosecution Service
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in Warsaw, member of the Lex Super Omnia Associafion of Prosecutors. On 6
November 2019, the Disciplinary Court at the Public Prosecutor General in Warsaw
issued resolution ref. PK | SD 69.2019 which did not permit holding prosecutor Jézef
Gacek criminally liable in connection with the suspicion of his having committed
offences connected with the holding of the preparatory proceedings ref. V Ds 13/12
at the Warsaw-Praga Regional Public Prosecution Service in Warsaw in the matter of
the so-called civil thread of the Smolensk catastrophe, i.e. of having perpetrated an
offence falling under Art. 231(1) of the Criminal Code. On 22 July 2020, on complaint
from the Regional Public Prosecutor in Radom, the Disciplinary Chamber of the
Supreme Courtissued resolution [ DO 10/20, in which it changed the above resolution
of the disciplinary court and permitted a criminal action against prosecutor Jozef
Gacek for an offence falling under Art. 231(1) of the Criminal Code. Interrogated too
in the proceedings are other prosecutors, members of the management board of the
Association. On 20 November 2020, prosecutor Jézef Gacek was presented with the
charge of having committed the offence falling under Art. 231(1) of the Criminal
Code. The criminal proceedings held by the Radom District Public Prosecution
Service are in progress.

Damian Gatek — prosecutor of the Nowa S&l District Public Prosecution Service, member
of the Lex Super Omnia Association of Prosecutors; as the result of a reservation filed
with respect to the reproaches concerning obvious and blatant violation of the
regulations of the law, issued by the Regional Public Prosecutor in Zielona Géra, two
proceedings were registered with the Disciplinary Court at the Public Prosecutor
General: ref. PK 1 SD 37.2020 in which the Disciplinary Court lifted the reproach, and ref.
PK | SD 44.22020, in which in its decision of 22 June 2020, the Disciplinary Court did not
grant the reservation to the reproach and in the decision of 2 February 2021 dismissed
the complaint against the above decision; moreover, he was summoned by the
disciplinary ombudsperson to make an explanatory statement on his participation in the
March of One Thousand Robes in Warsaw wearing the prosecutor’s robe in January
2020.

Katarzyna Gembalczyk — prosecutor of the Warsaw Regional Public Prosecution Service,
member of the management board of the Lex Super Omnia Association of Prosecutors;
disciplinary proceedings concern an insult on the dignity of the prosecutor’s status, i.e.
the offence falling under Art. 137(1) of the Act on the Public Prosecution Service in
connection with her decision to publish a note entitled: 'Position in the matter of
instrumental initiation of investigations’ on the Association’s website; the note criticised
the action taken by Tomasz Janeczek, prosecutor of the National Public Prosecution
Service holding the office of the Divisional Public Prosecutor in Katowice; this is because
he identified the given name and surname of the judge the investigation initiated at the
prosecution was to concern (case ref. PK1SD 9.2019) in a message on the unit's website;
the proceedings are in progress; she was also summoned by the disciplinary
ombudsperson to given an explanatory statement in the matter of her participation in
the March of One Thousand Robes in Warsaw in the prosecutor’s robe in January 2020.

Elzbieta Gielo — prosecutor of the former Public General Prosecutor's Office, currently
retired, member of the Lex Super Omnia Association of Prosecutors; summoned by the
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disciplinary ombudsperson to give an explanatory statement on her participation in the
March of One Thousand Robes in the prosecutor’s robe in January 2020,

Jacek Kaucz - pronounced guilty of a crifical statement on the infroduced
organisational and legal changes, made in the interview of March 2016 given to a
journalist of the ‘Gazeta Prawna’ daily. In his interview immediately following the first
demotions he provided an assessment of the regulations governing the reinstating and
reversing prosecutors on/to full retirement and identified the beneficiaries of the
regulatfions by their given names and surnames. In the disciplinary proceedings, his
words were found unworthy of a prosecutor, however the claim was not accompanied
by a reflection on whether the criticised regulations actually infringe on the dignity of
the beneficiaries. Disciplinary ombudspersons disconfinued the proceedings twice
because of marginal harmfulness of the act; with appeals filed by the National Public
Prosecutor on the one hand and the guilty on the other hand, the matter was to be
considered for the third fime by the disciplinary ombudsperson; the proceedings against
prosecutor Jacek Kaucz were discontinued following his death in March 2019.

Robert Kmieciak — prosecutor of the Zielona Goéra District Public Prosecution Service,
member of the Lex Super Omnia Association of Prosecutors; in reply to the objection
lodged by the guilty against the disciplinary sanction of admonition imposed on him by
the Regional Public Prosecutor in Zielona Goéra (case PO | IV WOS 1160.10.2019) for
participation in a rally in defence of free courts, disciplinary proceedings are now in
progress against prosecutor Robert Kmieciak, conducted by the acting deputy of the
Disciplinary Ombudsperson of the Prosecutor General for the Wroctaw divisional district
(case ref. RP IV RD 7.2020) where he is charged with insulting the dignity of the office in
connection with the above event. In the case ref. 4 Ds 343/2019, the Szczecin
Niebuszewo District Public Prosecution Service in Szczecin is holding an investigation on
the alleged overstepping of authority by Robert Kmieciak, District Public Prosecutor in
Zielona Géra. The case represents the proceedings resumed for a subsequent time and
previously discontinued, initiated on nofification from the Trade Union of Prosecutors and
Prosecution Employees. The proceedings involve taking interviews of prosecutors from
the Zielona Géra district, including those holding managerial functions both earlier and
now, as well as employees of secretarial offices.

Dariusz Korneluk - former Appellate Prosecutor in Warsaw, fransferred to the position of
a prosecutor at the Warsaw — City Centre District Public Prosecution Service in Warsaw;
member of the management board of the Lex Super Omnia Association of Prosecutors;
disciplinary proceedings on insult on the dignity of the prosecutor’s office in connection
with the decision to publish a note entitled: ‘Position in the matter of instrumental
inifiation of investigations’ on the Association’s website; the note criticised the action
taken by Tomasz Janeczek, prosecutor of the National Public Prosecution Service
holding the office of the Divisional Public Prosecutor in Katowice; this is because he
identified the given name and surname of the judge the investigation initiated at the
prosecution was to concern in a message on the unit's website; the proceedings are in
progress; other explanatory proceedings were initiated because of a statement given
in the '‘Czarno na biatym’ programme of TVN24 but no features of a disciplinary offence
were found. He was repeatedly interrogated pursuant to Art. 183(1) of the Code of
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Criminal Procedure in the proceedings held by the Radom Regional Public Prosecution
Service under the ref. No. PO | Ds. 41.2017 on calleged irregularities in the case
investigated under the case ref. V Ds. 13/12 by the Warsaw - Praga Regional Public
Prosecution Service in Warsaw and concerning the Smolensk civil thread. Charges in
the same case have been raised against prosecutor Jozef Gacek.

Piotr Kowalik — prosecutor of the Warsaw Praga South District Public Prosecution Service
in Warsaw, member of the Lex Super Omnia Association of Prosecutors; disciplinary
proceedings ref. PO V WO 1160.34.2018 ‘concerning failure to file a written declaration
to satisfy the obligation stemming from the reading of Art. 103a(1) of the Act on the
Public Prosecution Service'.

Mariusz Krasoh — prosecutor of the Krakdw Divisional Public Prosecution Service, member
of the management board of the Lex Super Omnia Association of Prosecutors;
explanatory proceedings because of his statement for the '‘Gazeta Wyborcza’ daily
following the rally organised in defence of ‘free courts’ on 23 July 2017, and his interview
for TVN24 where he pointed out that prosecutors were not provided protection from the
coronavirus pandemic; summoned by the disciplinary ombudsperson to give an
explanation of his participation in the March of One Thousand Robes in Warsaw in the
prosecutor’s robe in January 2020. Delegated in connection with the operations of the
Association for 6 months away from his place of abode, to the Wroctaw - Krzyki District
Public Prosecution Service, then delegated to units of the district level in Krakdw.

Katarzyna Kuklis — former Regional Public Prosecutor in Bielsko - Biata, currently
prosecutor at the Bielsko — Biata Regional Public Prosecution Service; member of the Lex
Super Omnia Association of Prosecutors — explanatory proceedings for formal flaws in
the course of one of the meetings of the Collegium of the Bielsko Biata Regional Public
Prosecution Service years back; on 10 October 2017, in the case ref. PK1SD 78.2017, the
Disciplinary Court considered an appeal lodged by the First Deputy Public Prosecutor
General, National Public Prosecutor, from the decision refusing initiation of the
proceedings, where the Court quashed it and referred the matter for reconsideration;
on 30 January 2018, deputy disciplinary ombudsperson refused commencement of the
proceedings once again, and the decision is valid and final.

Katarzyna Kwiatkowska — prosecutor of the former Appellate Public Prosecution Service
in Warsaw, transferred to the position of a prosecutor at the Warsaw - Praga Regional
Public Prosecution Service in Warsaw; delegated away from her usual abode in
connection with her activities in the Lex Super Omnia Association of Prosecutors to the
Golub - Dobrzyn District Public Prosecution Service; as of 23 February 2021 she has been
sued by the National Public Prosecution Service for alleged damage to the reputation
of the office (a SLAPP claim for compensation of PLN 250 000); interrogated pursuant to
Art. 183(1) of the Code of Criminal Procedure in the proceedings held by the Ostroteka
Regional Public Prosecution Service under the ref. No. PO 1 Ds. 1.2020 in the case
concerning the filing, by members of the management board of the Lex Super Omnia
Association of Prosecutors in Warsaw on 12 September 2019 a report on an actually not
committed offence and accusing falsely the Minister of Justice of an offence said to
have been committed on 6 December 2016, namely overstepping his authority with the
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view of enabling prosecutors of the National Public Prosecution Service to reap a
financial gain, where the transgression consisted in the issuance of a disposition to
delegate prosecutors to the National Public Prosecution Service or Ministry of Justice
and the National School of Judiciary and Public Prosecution and to grant benefits to
prosecutors delegated to do their service away from the place of usual residence in
transgression of the statutory delegation as laid down in Art. 112 of the Act on the Public
Prosecution Service, in effect of which in the period from March 2018 to 9 August 2018
prosecutors of the National Public Prosecutfion Service were paid undue monthly
benefits of the accommodation lump sum allowance adding up to the aggregate sum
of PLN 2,329,315.85, which represented actions to the detriment of the State Treasury,
i.e. an offence perpetrated by the Minister of Justice, classified as falling under Art.
231(2) of the Criminal Code, i.e. an offence under Art. 238 of the Criminal Code in
concurrence with Art. 234 of the Criminal Code in conjunction with Art. 11(2) of the
Criminal Code.

Tadeusz Marek - prosecutor of the Biatystok Regional Public Prosecution Service,
member of the Lex Super Omnia Association of Prosecutors; explanatory proceedings
in connection with the investigation in the matter of forging signatures on the letters of
support for the Election Committee of the Natfional Movement in the elections to the
local governments in 2014.

Artur Matkowski — prosecutor of the military department serving at the Poznan -
Grunwald District Public Prosecution Service. In January 2021 delegated away from his
place of abode to the City of Rzeszdw District Public Prosecution Service for the period
of 6 months.

Beata Mik - retired prosecutor of the Public General Prosecutor’s Office, member of the
Lex Super Omnia Association of Prosecutors; penalised by the disciplinary court with the
sanction of admonition for publication (free of charge) articles on legal topics in the
‘Rzeczpospolita’ daily; acquitted on appeal from the Court Disciplinary Chamber;
prosecutor Beata Mik died in 2020.

Bogustaw Olewinski — prosecutor of the former Appellate Public Prosecution Service in
Rzeszow, transferred to the position of a prosecutor at the Rzeszow District Public
Prosecution Service, member of the Lex Super Omnia Association of Prosecutors;
explanatory proceedings were conducted against the prosecutor because of his
statement for TVN24; no features of a disciplinary offence were found.

Jarostaw Onyszczuk - former Deputy Appellate Prosecutor in Warsaw, fransferred to the
position of a prosecutor at the Warsaw - Mokotdéw District Public Prosecution Service in
Warsaw; member of the management board of the Lex Super Omnia Association of
Prosecutors; repeatedly initiated explanatory proceedings in connection with his
engagement in the Association because of publications in journals and statements for
the media with no features of a disciplinary offence found in any case; in January 2021
delegated away from the place of his abode, to the Lidzbark Warminski District Public
Prosecution Service. He was repeatedly interviewed pursuant to Art. 183(1) of the Code
of Criminal Procedure in the course of the proceedings conducted by the Radom

Regional Public Prosecution Service under the file ref. PO | Ds. 41.2017 on alleged
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irregularities scarring the case ref. V Ds. 13/12 of the Warsaw - Praga Regional Public
Prosecution Service in Warsaw concerning the civil Smolensk thread which he had
supervised. Charges in the same case have been raised against prosecutor Jézef
Gacek.

Waldemar Osowiecki — former Regional Public Prosecutor in Ptock, currently a
prosecutor delegated to the Ciechandw District Public Prosecution Service, member of
the Lex Super Omnia Association of Prosecutors. In 2016, delegated for 6 months away
from the place of his residence, to the Czestochowa District Public Prosecution Service,
whilst in difficult life situation.

Iwona Palka - former Appellate Prosecutorin Katowice, currently retired; member of the
management board of the Lex Super Omnia Association of Prosecutors; explanatory
proceedings for formal flaws in the course of one of the meetings of the Collegium of
the Bielsko Biata Regional Public Prosecution Service years back. The procedures ended
on 30 January 2018 with refusal to initiate proceedings in the case, and the decision is
valid and final; moreover, in the disciplinary proceedings held by the Deputy Disciplinary
Ombudsperson of the Prosecutor General for the Krakdw divisional district, case ref. RP
Il RD 76.2020, she was accused of the disciplinary offence of damaging the dignity of
the office because in her statement for the '‘Gazeta Wyborcza' daily she used the
expression: ‘pathology’ when referring to the legal and lawful official action of
delegating an assistant prosecutor to perform his service at the Katowice Divisional
Public Prosecution Service, hence acting in contravention of par. 2(4) of the Set of Rules
of Prosecutors’ Professional Conduct; moreover, on 26 February 2021 the Deputy
Disciplinary Ombudsperson of the Public Prosecutor General issued the decision o
supplement the decision to press charges, where the prosecutor is accused of
damaging the dignity of the office and committing the disciplinary offence
contemplated in Art. 137(1) of the Act on the Public Prosecution Service, consisting in
her failure to comply with the recommendation of the Public Prosecutor General of 11
March 2014 by not sefting the dates for Krzysztof Kotaczek, prosecutor of the former
Katowice Appellate Public Prosecution Service to take his outstanding annual leave
and thus causing the payment to him of the equivalent of 103 days of unused annual
leave for the years 2013 - 2016 in the amount of PLN 92,320.96, as well as her failure to
set herself the dates of taking an outstanding annual leave and paying the equivalent
of PLN 22,500. The proceedings are in progress.

Krzysztof Parchimowicz — prosecutor of the former Public General Prosecutor’s Office,
transferred to the position of a prosecutor at the Warsaw - Mokotéw District Public
Prosecution Service in Warsaw, member of the Lex Super Omnia Association of
Prosecutors, former president of the Association. Subject of the largest number of
disciplinary proceedings, including:

1. PO VIK 116.133.2016 — concerning failure to notify the superiors of having filed,
together with other demoted prosecutors, a complaint with the European Court of
Human Rights,

2. RP IV RD 163.2017 — concerning his opinion expressed in the ‘Czarno na biatym’
programme on the making, by the director of the National Public Prosecutor's
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Office, the opinion of the 'Ordo luris’ Association an official opinion and distributing
it among the prosecution units to be followed,

3. RP IV RD. 149.2018 - concerning liability for the decision made by another
prosecutor which caused long term occupation of a storage hall for storing physical
evidence and financial claims from the building administrator against the Warsaw
Divisional Public Prosecution Service,

4. RP IV RD 7.2019 — concerning his participation (at the time of his annual leave) in
the conference organised on 6 December 2018 by the National Ombudsman'’s
Office on the institution of the protected witness and the so-called ‘minor protected
witness’,

5. RP IV RD 25.2019 — concerning his participation on 12 February 2019, in his office
hours, in presentation of the report of the Justice Defence Committee; Krzysztof
Parchimowicz was interviewed in the matter on order from the Divisional Public
Prosecutor in Warsaw, served on the prosecutor by the Head of Division |l

6. RP IV RD 102.2019 — concerning his questioning of the recommendation issued by
the Deputy District Public Prosecutor for Warsaw Zoliborz and his alleged exchange
of correspondence with the Deputy Divisional Public Prosecutor in Warsaw outside
the official channels,

7. RP IV RD 130.2019 — concerning his partficipation in and his statement made on 11
October 2019 during a conference of the Justice Defence Committee on violating
the rules of law and order,

8. RP IV RD 46.2019 — concerning irregularities in the investigation taken over by the
Warsaw Divisional Public Prosecution Service applying to the period preceding the
take-over of the case,

9. POV WO 1160.24.2020 — concerning failure to resume the suspended proceedings,
where information on the suspect’s whereabouts was received after the case had
been taken over by another lead prosecutor,

10. concerning his participation on 14 and 22 June 2018, during the office hours, in two
disciplinary trials of prosecutor Beata Mik; the disciplinary ombudsperson for +6dz
held evidence taking proceedings in the matter and to that aim interviewed all
superiors and seniors of prosecutor Parchimowicz from the Warsaw Mokotdw District
Public Prosecution Service about his observing discipline at work, following which
he discontinued the disciplinary proceedings; the appeal lodged by the National
Public Prosecutor with the Disciplinary Court (case ref. PK | SD 62.2019) proved
unsuccessful; the cassation appeal from the National Public Prosecutor was
received but not considered by the Disciplinary Chamber as non-permissible under
the law (case ref. II DSI 37/20).

In addition, a number of disciplinary proceedings have been in progress against
prosecutor Krzysztof Parchimowicz:

1. RP Il RD 14.2017 — conducted by the t&6dz disciplinary liability ombudsperson
where he faced 3 charges of critical statements made in the media on poor
working conditions at the Warsaw Mokotdw District Public Prosecution Service,
crificism of the personal decisions of his superiors, and criticism of the operations
of the Warsaw Regional Public Prosecution Service consisting in potential reporting
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for participation in the Association registration procedure and his criticism of the
dragging Association registration procedure. By virtue of the decision of 30 March
2017, the proceedings were discontinued in view of marginal social harmfulness
and the decision is valid and final.

The Deputy Disciplinary Omudsperson for the Biatystok divisional district has
presented prosecutor Krzysztof Parchimowicz with a charge under Art. 137(1) of
the Act on the Public Prosecution Service in the case ref. RP Il RD 8.2018, where
the charge concerned further public statements and media comments in the
form of postings on the Twitter service and in the ‘Czarno na biatym’ programme
on the TVN24 station broadcast on 25/10/2017. The proceedings are now
continuing under the ref. No. PK | SD 46.2019 before the Disciplinary Court for
Prosecutors.

The proceedings held by the Biatystok disciplinary ombudsperson under the ref.
No. Il RD 20.2018, where the charges raised concern behaviour unworthy of a
prosecutor in connection with the critical statement made in the ‘Czarno na
biatym' programme, assessing the conduct of the Public Prosecutor General and
other prosecutors in the trial of the cardio-surgeons accused of causing the death
of Zbigniew Ziobro's father, and the statement given to the ‘Polityka’ Weekly
which criticised the approach of the prosecutors financially dependent on the
authorities. The proceedings (case ref. PK | SD 99.2019) are currently in progress
before the Disciplinary Court.

The disciplinary proceedings concerning insult on the dignity of the prosecutor’s
office in connection with the decision to publish a note entitled: ‘Position in the
matter of instrumental initiation of investigations’ on the Association’s website; the
note criticised the action taken by Tomasz Janeczek, prosecutor of the National
Public Prosecution Service holding the office of the Divisional Public Prosecutor in
Katowice; this is because in the message he identified the given name and
surname of fthe judge the investigatfion initiated at the prosecution was fo
concern; the disciplinary court issued a yet not final decision to discontinue the
proceedings in case PK | SD 11.2019 in view of obvious non-existence of any
grounds of the accusation; the appeal of the disciplinary ombudsperson is
awaiting consideration by the Disciplinary Chamber,

Proceedings ref. PK1SD concerned an obvious and gross infringement on the law
by failing to commence the procedure in a case and exceeding in this way the
30-day deadline for initiation of proceedings or issuing refusal to initiate them. The
Regional Public Prosecutor, Pawet Blachowski, penalised the prosecutor for the
fault with the sanction of admonition. In consequence of the objection lodged,
on 3 October 2019 the Disciplinary Court discontinued the proceedings. The
disciplinary ombudsperson filed an appeal from the decision with the Disciplinary
Chamber.

In the case of the reference No. RP Il RD 48.2019, deputy disciplinary
ombudsperson in £&dz accused him of violating the obligation of impartiality
because of his statements published in August 2019 in the ‘Trybuna’ Daily and the
Newsweek Polska Weekly, which criticised politicisation of the prosecution services
and conformist stances of some prosecutors. The matter is being considered by
the Disciplinary Court (case ref. PK 1 SD 52.2020).
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7. In the case ref. lll RP RD 39.2019 of 11 December 2020, the deputy disciplinary
ombudsperson for the Rzeszéw divisional district raised 7 charges of insulting the
dignity of the office against prosecutor Krzysztof Parchimowicz by his:

placing posts on the Twitter portal criticising the press spokesperson of the
Regional Public Prosecution Services in Warsaw and publishing statistical data
which evidenced that the explanation for delegating prosecutor Piotr Skiba
to the District Public Prosecution Services in Grodzisk Mazowiecki could not
have been based on the staffing needs,

statement posted on 26 September 2018 on the Onet.pl portal in the article:
‘New functions for prosecutors and the disciplinary ombudsperson for judges.
Parchimowicz: this comes down to buying loyalty' which critically assessed
the system of motivating prosecutors financially through awards, extra jobs,
and discretfionary promotions,

statement placed on 10 December 2018 on the Onet.pl portal in the article:
‘Conftroversial words of Ziobro in the TVP. Prosecutor Parchimowicz: the
ground is shrinking beneath his feet’ which expressed a negative view of the
actions taken by the prosecution services in the case against Wojciech
Kwasniak and the way in which they were made public,

statement made in the interview of 12/12/2018 on the ‘Rozmowy
Piaseckiego' programme which criticised politicising of the prosecution
services, the stance taken by some prosecutors versus the case against
Wojciech Kwasniak suspected of failing to comply with his obligations in his
performance of the FSA's [KNF] supervision over the operations of SKOK
Wotomin,

statement of 10/01/2019 voiced during the conference held under the fitle:
‘Free Prosecution Services' which included criticism of politicising of the
prosecution services,

questioning, in November 2018, the correctness of delegations to the Warsaw
Divisional Public Prosecution Service and refusal to perform the jobs of the
office,

statement made in the article entitled: ‘The prosecutors of the Ziobro Times’
published in ‘Polityka’ No. 11 of 15 March 2017 on non-uniform standards
applied to prosecutors engaging in off-the-job activities.

The following criminal proceedings are in progress against prosecutor Krzysztof
Parchimowicz:

1. under the file reference No. RP | Ds 70.2016, conducted by the Biatystok Divisional
Public Prosecution Service and in one of the threads concerning the fact that back
in 2009 in his capacity of the director of the Organised Crime Bureau of the National
Public Prosecutfion Service he distributed a letter among appellate public
prosecutors i divisional heads of organised crime field bureaus where he indicated
the recommended classification of ‘behaviours related to abuses of the procedure
of calculating the payment the VAT tax and other public law liabilities.” The initiated
proceedings suggest that Krzysztof Parchimowicz might have assisted those who

defrauded VAT in avoiding criminal liability.
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2. Other criminal proceeding against Krzysztof Parchimowicz were given the
reference No. PK XIV Ds. 3.2017 and were conducted by the National Public
Prosecution Service. The action was initiated without any factual grounds and the
verification proceedings were closed with the decision to refuse initiation of an
investigation in the matter of filing a false declaration of the assets owned in the
year 2015. The verification operations continued for 3 months (between March and
June 2017) and over their duration the prosecutor of the Department of Internall
Affairs of the National Public Prosecution Service exchanged written
communication and demanded the files of the inheritance proceedings following
the death of the prosecutor’s parents despite having a copy of the decision
dividing the inheritance at his disposal.

3. Criminal proceedings conducted by the Ostroteka Regional Public Prosecution
Service under the ref. PO 1 Ds. 1.2020 concerning the filing, by members of the
management board of the Lex Super Omnia Association of Prosecutors in Warsaw
on 12 September 2019 a report on an actually not committed offence and
accusing falsely the Minister of Justice of an offence said fo have been committed
on 6 December 2016, namely overstepping his authority with the view of enabling
prosecutors of the National Public Prosecution Service to reap a financial gain,
where the transgression consisted in the issuance of a disposition to delegate
prosecutors to the National Public Prosecution Service or Ministry of Justice and the
National School of Judiciary and Public Prosecution and to grant benefits to
prosecutors delegated to do their service away from the place of usual residence
in transgression of the statutory delegation as laid down in Art. 112 of the Act on the
Public Prosecution Service, in effect of which in the period from March 2018 to 9
August 2018 prosecutors of the National Public Prosecution Service were paid
undue monthly benefits of the accommodation lump sum allowance adding up to
the aggregate sum of PLN 2,329,315.85, which represented actions to the defriment
of the State Treasury, i.e. an offence perpetrated by the Minister of Justice, classified
as falling under Art. 231(2) of the Criminal Code, i.e. an offence under Art. 238 of
the Criminal Code in concurrence with Art. 234 of the Criminal Code in conjunction
with Art. 11(2) of the Criminal Code. On 4 December 2020 Krzysztof Parchimowicz
was interviewed in the case in the capacity of a witness upon cautioning him first
of the reading of Art. 183(1) of the Code of Criminal Procedure.

Pawet Pik — prosecutor of the Gdansk Divisional Public Prosecution Service, member of
the management board of the Lex Super Omnia Association of Prosecutors; disciplinary
proceedings held by the deputy disciplinary ombudsperson for the £odz divisional
district under the case ref. RP Ill RD 10.2020; prosecutor Pawet Pik was summoned to
submit his written position pursuant to Art. 154(1) of the Act on the Public Prosecution
Service; the proceedings concern failure to file a motion pursuant to Art. 257(3) of the
Code of Criminal Procedure and non-resumption of a suspended case despite reasons
to do so.

Wojciech Sadrakuta - refired prosecutor of the Public General Prosecutor’'s Office,
member of the Lex Super Omnia Association of Prosecutors; explanatory proceedings
in the matter of his running classes with students in the 5™ edition of the Constitution

Week. For his participation, fogether with representatives of the Committee for the
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Defence of Democracy, in a sitting of the Legislative Committee of the Sejm of the
Republic of Poland in 2016, devoted to the bill on the Constitutional Tribunal, prosecutor
Wojciech Sadrakuta was penalised with the disciplinary sanction of admonition by the
National Public Prosecutor; in effect of an objection lodged by the attorney ad litem of
the prosecutor, the Public Prosecutor General ordered that the matter be referred for
consideration to the disciplinary court. On 21 June 2021, the Disciplinary Court found
the prosecutor guilty of a disciplinary offence and imposed the sanction of admonition
on him. The judgment is not yet valid and final. In January 2019, the retired prosecutor
Wojciech Sadrakuta filed a request with the National Public Prosecutor, Bogdan
Swieczowski, for consent to his taking up literary activities, but the latter denied his
consent. In connection therewith, on 14 May 2019 prosecutor Wojciech Sadrakuta filed
a constitutional complaint with the Constitutional Tribunal on selected organisational
regulations governing the operations of the prosecution services arguing that Art. 103(6)
of the Act on the Public Prosecution Service, which burdens prosecutors with the
obligation of obtaining prior consent to take up any extra activities or jobs (in this case
consisting in engaging in literary activities) hits freedom of speech and expression, and
also artistic freedom.

Alfred Staszak — prosecutor of the Zielona Gdéra Regional Public Prosecution Service,
member of the Lex Super Omnia Association of Prosecutors; on motion from the Zielona
Goéra Regional Public Prosecution Service, the acting deputy of the Disciplinary
Ombudsperson of the Prosecutor General for the Wroctaw divisional district initiated
disciplinary proceedings (RP IV RD 8.2020) in the matter of insulting the dignity of the
office, which consisted in assessing the decision of his superior to have the case entered
in the ‘Ko’ register instead of the ‘Ds’ register as a premeditated action aimed at not
disclosing the case as being of long-term category; that insult on dignity was connected
with the disciplinary proceedings of the Regional Public Prosecutor in Zielona Géra, file
caseref. PO IV WOS 1160.9.2019, where prosecutor Alfred Staszak was summoned to file
a written explanation on ‘neglecting prompt pronouncement’ of the charge to the
person who gave a false statement’ — the case was closed with a judicial reproach
which was obviously ungrounded (an objection to the reproach resulted in quashing
the reproach by the Disciplinary Court on 9 June 2020 and discontinuance of the
proceedings ref. PK1SD 16.2020); on 11 September 2020, in the same matter, prosecutor
Staszak was announced a charge of having committed an offence falling under Art.
137(1) of the Act on the Public Prosecution Service. The proceedings are in progress.

Zbigniew Szpiczko — prosecutor of the Biatystok Regional Public Prosecution Service,
member of the Lex Super Omnia Association of Prosecutors; explanatory proceedings
connected with the investigation in the matter of forging signatures on the letters of
support for the candidates of the National Movement in the elections to the local
governments in 2014.

Dariusz $Slepokura — prosecutor of the Warsaw Regional Public Prosecution Service,
member of the Lex Super Omnia Association of Prosecutors; summoned by the
disciplinary ombudsperson to file a written statement on his participation in the March
of One Thousand Robes in Warsaw in the prosecutor’s robe in January 2020.
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Andrzej Sliwski — prosecutor of the Biatystok Regional Public Prosecution Service,
member of the Lex Super Omnia Association of Prosecutors; explanatory proceedings
connected with the investigation in the matter of forging signatures on the letters of
support for the candidates of the National Movement in the elections to the local
governments in 2014.

Katarzyna Szeska - prosecutor of the former Warsaw Appellate Public Prosecution
Service fransferred to the position of a prosecutor at the Warsaw - Wola District Public
Prosecution Service; delegated in January 2021 for 6 months away from the place of
her usual residence to the Jarostaw District Public Prosecution Service.

Piotr Wojtowicz — prosecutor of the former Wroctaw Appellate Public Prosecution
Service, fransferred to the position of a prosecutor at the Legnica Regional Public
Prosecution Service, former Regional Public Prosecutor in Legnica and member of the
Lex Super Omnia Association of Prosecutors; accused of the disciplinary offence of an
insult on the dignity of the prosecutor’s office, consisting in his giving, on 16 July 2016, an
unauthorised interview to a journalist of a local Internet portal during the rally organised
by the Committee for the Defence of Democracy in defence of free courts. The
proceedings were conducted as of the onset under the file ref. No. PK | SD 84.2017 and
were closed on 11 June 2019 with acquittal of the accused. On 9 June 2020, the
National Public Prosecutor, Bogdan Swieczkowski, filed a cassation appeal from the
above decision of the disciplinary court with the Supreme Court (ID [Disciplinary Chamber]);
the appeal has not been cognized to date.

Ewa Wrzosek — prosecutor of the Warsaw - Mokotéw District Public Prosecution Service
in Warsaw; member of the Lex Super Omnia Association of Prosecutors; she has been
presented with disciplinary charges because of her taking the floor during the public
hearing of the ‘judicial acts of law’ in the building of the Sejm of the Republic of Poland,
because of her participating in a rally organised in front of the Supreme Court in July
2018 in defence of ‘free courts’, and in connection with her appearance in the footage
produced by the Free Courts Initiative where she said two sentences in the English
language; the charges are awaiting consideration by the disciplinary court. The
proceedings are in progress before the Disciplinary Court at the Public Prosecutor
General filed under the ref. No. PK | SD 75.2020; in the verdict of 25 August 2020 (PK | SD
80.2019), the Disciplinary Court for Prosecutors at the Public Prosecutor General found
prosecutor Ewa Wrzosek guilty of a disciplinary offence falling under Art. 137(1) of the
Act on the Public Prosecution Service (in connection with the established idleness in
proceedings, lasting 6 months and 22 days) but waived imposing any penalty; the
Deputy Disciplinary Ombudsperson of the Public Prosecutor General for the Warsaw
divisional district filed an appeal from the decision to the Supreme Court (ID); the
disciplinary proceedings ref. PO V WO 1160.32.2018 ‘concerning failure to file a written
statement to satisfy the obligation ensuing from the reading of Art.103a(1) of the Act on
the Public Prosecution Service'.

Robert Wypych — prosecutor of the Czestochowa Regional Public Prosecution Service,
member of the Lex Super Omnia Association of Prosecutors; summoned by the Deputy
Disciplinary Ombudsperson for the Katowice divisional district (RP Il RD 37.2020) to file
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an explanatory statement in connection with the words spoken in the media which
indicated that the prosecution services were inadequately prepared for the outburst of
the COVID-19 epidemic in terms of personal protection equipment and procedures; he
is currently facing the charge of insulting the dignity of the prosecutor in connection
with his utterance; the proceedings are in progress.
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