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‘United in diversity’ reads the motto of the European Union (the *‘EU’). Europeans are united
because each and every European citizen firmly believes in respect for human dignity,
freedom, democracy, equality, the rule of law and respect for human rights. They are also
united because pluralism, non-discrimination, tolerance, justice, solidarity and equality

between women and men are the founding values of all European societies.

At the same time, diversity pervades the four corners of Europe from the Gulf of Finland to
the Strait of Gibraltar and from the Irish Sea to the Aegean. This was known to the authors of
the Treaties, who rightly decided that the EU ‘shall respect its rich cultural and linguistic
diversity, and shall ensure that Europe’s cultural heritage is safeguarded and enhanced.’*

Value diversity must, where possible, be respected and preserved by the EU.

However, if the two elements of the motto ‘United in diversity’ were to be understood in
absolute terms, their coexistence would become impossible to achieve. Absolute unity rules
out any hope of national diversity. Absolute diversity leads to the fragmentation of the EU.

The concealed message behind that motto is, in my view, that of finding a dynamic balance
between those two competing elements, without one always prevailing over the other as only
the two together give real meaning to European integration. Accordingly, unity does not mean
that national traditions and culture must be set aside. Nor does diversity preclude the

existence of a commonality of Pan-European values.

For the European Court of Justice (the ‘ECJ’), this means, in essence, that the law of the EU
must be read in a way that accommodates that dynamic balance. The ECJ must provide a
uniform interpretation of the laws of the EU, whilst deferring to the common constitutional

traditions of the Member States and, as the case may be, allowing room for value diversity.

5*) President of the European Court of Justice, and Professor of European Union Law, Leuven University. All
opinions expressed herein are personal to the author.
'Article 3(3) TEU.



To that end, the authors of the Treaties vested the ECJ with the constitutional authority to
engage in a comparative study of the laws of the Member States. The comparative law

method is thus a valuable interpretative tool that serves to strike that dynamic balance.

The constitutional authority to engage in such a comparative study is, first and foremost,
grounded in Article 19 TEU, according to which the ECJ is to ensure that in the interpretation
and application of the Treaties the law is observed. Compliance with the rule of law implies
that the ECJ must solve the cases over which it enjoys jurisdiction even if that means finding
the law (*Rechtsfindung’). As the ECJ held in the seminal Algera case, ‘unless the [ECJ] is to
deny justice it is therefore obliged to solve the problem by reference to the rules
acknowledged by the legislation, the learned writing and the case-law of the [Member
States]’.2 Compliance with the rule of law within the EU may thus require the ECJ to apply

the comparative law method.

Moreover, two additional Treaty provisions explicitly refer to the laws of the Member States,
namely Article 6(3) TEU and Article 340(2) TFEU. Those two provisions relate respectively

to the protection of fundamental rights and to the EU’s non-contractual liability.

Article 6(3) TEU mandates the EU to respect ‘[flundamental rights, as guaranteed by the
[ECHR] and as they result from the constitutional traditions common to the Member States?,
[which] shall constitute general principles of the Union’s law’. That Treaty provision is no
less than an explicit endorsement by the authors of the Maastricht Treaty of the case law of
the ECJ in the field of fundamental rights protection. Likewise, Article 52(4) of the Charter of
Fundamental Rights of the European Union (the ‘Charter’) imposes the same obligation on
the ECJ as it states that ‘[in] so far as [the] Charter recognises fundamental rights as they
result from the constitutional traditions common to the Member States, those rights shall be

interpreted in harmony with those traditions’.

By stating that the principle of non-contractual liability of the EU is to be developed ‘in

accordance with the general principles common to the laws of the Member States’,* Article

ZJoined Cases 7/56 and 3/57 to 7/57 Algera and Others v Assemblée commune, EU:C:1957:7, at 55.
*Emphasis added.
“See Article 340(2) TFEU (emphasis added).



340 TFEU clearly indicates that the authors of the Treaties envisaged recourse to the

comparative law method as a means of filling lacunae in the legal order of the EU.

In the FIAMM case,” for example, the ECJ ruled that the EU could not be held liable in the
absence of an unlawful act or omission on its part. The ECJ reached that determination by
engaging in a comparative examination of the Member States’ legal systems from which it
deduced that there was no convergence of those legal systems ‘as regards the possible
existence of a principle of liability in the case of a lawful act or omission of the public

authorities, in particular where it is of a legislative nature’.®

Similarly, in the Gascogne case, the ECJ had to determine the appropriate remedy where the
European General Court has failed to adjudicate within a reasonable time in competition
cases. AG Sharpston noted that there was no common remedy at national level.” For example,
she observed that some Member States choose to reduce the penalty imposed on the

infringing undertaking, whilst other provide for a separate action for damages.

Accordingly, in the absence of a common approach, she invited the ECJ to choose the
appropriate remedy in the light of Article 47 of the Charter, a provision that enshrines the
right to effective judicial protection.® In that regard, the ECJ held that a separate action for
damages was the right remedy.

Moreover, the scope of application of the comparative law method is not limited to primary
EU law, i.e. to discovering general principles of EU law and interpreting provisions of the
Charter. In addition, tThat method of interpretation has also been relied upon by the ECJ with
a view to clarifying specific provisions of secondary EU law. Moreover, thisThat method
provides a good framework for the ECJ to undertake what | have called ‘federal common

law-making’.’

>Joined Cases C-120/06 P and C-121/06 P, FIAMM and Others v Council and Commission, EU:C:2008:476.
®Ibid, para. 175.

"Opinion of Advocate General Sharpston in Case C-58/12 P Groupe Gascogne v Commission, EU:C:2013:360,
para. 118.

®Ibid, para. 121.

°K Lenaerts and K Gutman, ‘“Federal Common Law” in the European Union: A Comparative Perspective from
the United States’ (2006) 54 American Journal of Comparative Law 55.



Allow me to illustrate this point by looking at the interpretation of the term ‘spouse’ in
secondary EU legislation. As you all know, the EU lacks the competences in family matters
such as who has the right to get married with whom. However, the term ‘spouse’ can be
found in secondary EU legislation. For example, that term can be found in the Staff

Regulations, the EU Citizen’s Directive and the Family Reunification Directive.

The EU Citizen’s Directive provides that the ‘spouse’ of an EU citizen may benefit from the
rights laid down in that directive. However, the relevant provision of the EU Citizen’s
Directive does not provide a definition of the term ‘spouse’. To date, whether that term could

be interpreted as including same-sex spouses remains an open question.

In the past, the ECJ has interpreted the term ‘spouse’ on two occasions. In Reed,’ a case
decided in 1986 that concerned the interpretation of Regulation 1612/68 on the free
movement of workers, the ECJ held that an unmarried person who is in a stable relationship
with a worker who has exercised his right to free movement could not be treated as a ‘spouse’
for the purpose of that Regulation. In so doing, the ECJ found that, at the material time, there
was no consensus among the Member States on whether unmarried companions should be

treated as SPOUSES.

Later, in in D and Sweden v Council,™ a staff case decided in 2001, the ECJ refused to
interpret the expression ‘married official’ set out in the Staff Regulations as meaning that the
situation of an official who had entered into a same-sex partnership recognised by some
Member States was comparable to that of a married official. To that effect, the ECJ held that
‘[i]t is not in question that, according to the definition generally accepted by the Member

States, the term “marriage” means a union between two persons of the opposite sex’.*?

However, since those two judgments were delivered, the legal and social context has evolved
at both EU and national level. At EU level, according to the most recent Staff Regulations,
EU officials in a non-marital relationship recognised by a Member State as a stable
partnership who do not have legal access to marriage should be granted the same range of

benefits as married couples.

19Case 59/85 Reed, EU:C:1986:157.
YJoined Cases C-122/99 P and C-125/99 P D and Sweden v Council, EU:C:2001:304.
21bid, para. 34.



At national level, the ECJ has held that, in so far as national law treats marriage and same-
sex partnerships alike, any discriminatory treatment regarding benefits deriving from an
employment relationship would be contrary to the principle of non-discrimination on
grounds of sexual orientation as given expression in Directive 2000/78.%* For example, if
under national law marriage and same-sex partnerships stand on an equal footing in the
relevant respect, a national measure limiting survivors’ benefits under a compulsory
occupational pensions scheme to surviving spouses would run counter to the principle of

equal treatment. *

Thus, it will be interesting to see how the ECJ will interpret the term ‘spouse’ for the
purposes of secondary EU law, notably the EU Citizen’s Directive. This is because the
interpretation of that term raises a difficult constitutional question that requires the ECJ to

strike the right balance between competing interests.

On the one hand, no one would question the proposition that legalising same-sex marriage is
a political decision to be taken at national level. In the absence of consensus among the
Member States, that question gives rise to value diversity within the EU.™ To date, whilst 11
Member States allow for same-sex marriage,'® the constitutions of seven Member States
define specifically marriage as a union between a man and a woman.*’ That said, a significant
majority of Member States provide for some sort of legal recognition for same-sex couples,
often equivalent to marriage,*® and applicable to marriages legally entered into in another
Member State.™

BCouncil Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation, [2000] OJ L 303/16.

Y"See e.g. Case C-267/06 Maruko, EU:C:2008:179; Case C-147/08 Rémer, EU:C:2011:286; Joined Cases
C-124/11, C-125/11 and C-143/11 Dittrich and Others, , EU:C:2012:771, and Case C-267/12 Hay,
EU:C:2013:823.

15See Fundamental Rights Agency, ‘Protection against discrimination on grounds of sexual orientation, gender
identity and sex characteristics in the EU — Comparative legal analysis — Update 2015°, available at:
http://fra.europa.eu/en/publication/2015/Igbti-comparative-legal-update-2015, at 85 et seq.

1%Belgium, Netherlands, Spain, Sweden, Portugal, Denmark, France, the United Kingdom, Luxembourg, Finland
(as of 2017), and Ireland.

'"See, e.g., Bulgaria, Croatia, Hungary, Latvia, Lithuania, Poland and Slovakia.

18See judgment of the ECtHR of 21 July 2015 in Oliari and others v. Italy, CE:ECHR:2015:0721JUD001876611
, 88 53 to 55 and 178.

9See e.g. Croatia.
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On the other hand, the term ‘spouse’ defines the scope of free movement law ratione
personae: it is only where same-sex married couples move to a Member State where their
civil status is recognised, that they can fully benefit from the protection of EU law. That is
even more so where one of the same-sex spouses is a third-country national, since he or she

may only enjoy a derived right to free movement.?

If a national court were to ask for guidance in the interpretation of the term *spouse’ for the
purposes of the EU Citizen’s Directive, the ECJ would have no choice but to answerprovide a
definition through the medium of common-lawmaking. [When confronted with the need to
interpret the term “spouse’, the ECJ will, in my view, have three different options that provide

for a “principled solution’. Several approaches are theoretically possible.

First, there is ECJ could adopt its own independent definition of ‘spouse’ without referring to
either the laws of the home or the host State (the ‘autonomous concept’ approach to the
definition of ). The ECJ could choose, for example, to exclude or to include same-sex
marriages when defining the term ‘spouse’ for the purposes of the EU Citizen’s Directive.
Such an approach a solution would foster uniformity and legal certainty, but it might
hurtwould disregard the sensitivities of some Member States in favour of those of others. It
would also encroach upon the prerogatives of the Member States in the field of family law.
Yet, it was thisThat approach that was adoptedactually followed by the US Supreme Court in

1 where it held that the US Constitution confers a

the seminal Obergefell v. Hodges,?
constitutional right to marry on same-sex couples, irrespective of the contents of the laws of

the fifty States.

As a second approach option, the ECJ could defers to the laws of the host Member State as to
the definition of (the ‘host State principle’) when interpreting the term ‘spouse’; possibly
with some nuances so as to exclude. However, this option might give rise to obstacles to the
right of free movement, since the exercise of that right might entail a change in the civil

status of incoming same-sex couples.

As a third approach relies on the option, the term ‘spouse’ might be interpreted in accordance
with the civil law under which the marriage is entered into (the State of origin principle). This

“gee, e.g., Case C-456/12 O. and B., EU:C:2014:135, para. 36.
ZI0bergefell v. Hodges, 135 S. Ct. 2584 (2015).



approach appears to option would be the most favourable to same-sex couples, since the
exercise of free movement rights because the would have no adverse repercussions on their
civil status of the persons concerned does not change. However, the host Member State could
object that this interpretation would be too intrusive, amounting to excessive interference in
its jurisdiction both over family law and with regard to the exercise of police powers on its

territory.

A fourth and Alternatively, a more nuanced approach cwould be for the ECJ to apply the
principle of mutual recognition when interpreting the term ‘spouse’: a marriage entered into
under the laws of the home Member State is to be recognised in the host Member State unless
the latter puts forward overriding reasons of general interest in order to deny its legal
recognition. This approach would facilitate free movement, whilst having regard to legitimate
justifications that might be put forward by the host Member State in the field of family law.
Since the EU legislator deferred to the judiciary the definition of the term ‘spouse’, this
approach also has the advantage of allowing the ECJ to proceed on a case-by-case basis,
engaging in a balancing exercise that scrutinises whether the reasons put forward by the host

Member State pass muster under free movement law and the Charter.]

Finally, a combination of some of these approaches is not to be excluded either.

Be that as it may, thisat example shows that the comparative law method is a valuable
interpretative tool that serves the ECJ to resolve particular gaps, conflicts and ambiguities, be

they at constitutional or at legislative level.

Most importantly, cases such as FIAMM, Gascogne, Reed and D and Sweden v Council
demonstrate that there is a strong correlation between the degree of convergence existing
among the different national legal systems and the deference shown to national law by the
ECJ.

The more convergence there is among the legal orders of the Member States, the more the
ECJ will tend to follow in their footsteps. Where convergence is not total but a particular
approach is common to a large majority of Member State legal systems, then the ECJ will

normally follow that approach, adapting and developing it to fit within the EU context.



A good example is provided by the Berlusconi case, where the ECJ held that “[t]he principle
of the retroactive application of the more lenient penalty forms part of the constitutional
traditions common to the Member States.’?* In so doing, the ECJ implicitly relied on the
comparative study undertaken by AG Kokott who stressed the fact that “[that principle is]

established in the (...) legal systems of almost [all Member States]’.?

Conversely, in the absence of a consensus, it appears that the ECJ would act with caution so
as to avoid making choices of a moral or ethical nature that do not find support in the
societies of the Member States. Where there are important divergences among Member State
legal systems, the ECJ will not make general statements of a medical or ethical nature, but

limit itself to interpreting the EU provision in question.

Allow me to illustrate this point by looking at two examples taken from the case law of the

ECJ in the field of social law that concern Directive 92/85.%

In the early 1990s, the EU legislator adopted Directive 92/85 which aims to avoid the risk of
a dismissal, for reasons linked to the pregnancy, having harmful effects on the physical and
mental state of pregnant workers. It is worth noting that this directive does not define the time
at which pregnancy starts. This is an important issue since it is at that very moment thatwhen
the protective measures laid down in theat directive begin to apply. It is worth recalling that
Directive 92/85 applies, ratione personae, to female workers who are pregnant, have recently

given birth, and/or are breastfeeding.?

Whilst this would normally seem to be a straightforward question, medical science may,

® a female worker was dismissed whilst she was

sometimes, prove otherwise. In Mayr,?
undergoing in vitro fertilisation treatment. As a result of that treatment, she was feeling sick
and could not come to work. At the time of the dismissal, her ova had already been fertilised

by her partner’s sperm cells, but those ova had not yet been transferred to her uterus. Thus,

%2Joined Cases C-387/02, C-391/02 and C-403/02 Berlusconi and Others, EU:C:2005:270, para. 68.

20pinion of AG Kokott in Joined Cases C-387/02, C-391/02 and C-403/02 Berlusconi and Others,
EU:C:2004:624, para. 156 (the UK and Ireland were, at that time, the only exceptions).

#Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements
in the safety and health at work of pregnant workers and workers who have recently given birth or are
breastfeeding, [1992] OJ L 348/1.

»See Article 2 of Directive 92/85.

%Case C-506/06 Mayr, EU:C:2008:119.



the ECJ was called upon to determine whether that female worker was dismissed at a time

when she was pregnant.

In carrying out its analysis, the ECJ stressed the fact that it did not intend to solve questions
of a medical or ethical nature, but merely to interpret the meaning of the term “pregnant’ for

the purposes of Directive 92/85.

In order to ensure the safety and protection of pregnant workers, the ECJ noted that it is the
earliest possible date in a pregnancy which must be chosen. Nevertheless, compliance with
the principle of legal certainty prevents pregnancy from beginning before the ova arewere
transferred to the uterus. Since it was both legally and medically possible to keep the
fertilised ova outside the uterus for many years, applying the protection against dismissal laid
down in Directive 92/85 in favour of a female worker before that transfer could have the
effect of granting the benefit of that protection for many years or even indefinitely where the
transfer is postponed or abandoned, the in vitro fertilisation having been carried out merely
by way of a precaution.

This meant that Mrs Mayr was not dismissed when she was pregnant for the purposes of
Directive 92/85. That being said, the ECJ observed that a dismissal could constitute direct
discrimination on grounds of sex, if a female worker such as her is dismissed on account of
absence due to illness brought about by the in vitro fertilisation treatment that she is
undergoing. Accordingly, such a dismissal would run counter to the principle of equal
treatment for men and women and men which was at the time, as regards working conditions,
implemented by Directive 76/207 (now Directive 2006/54).%

In the last decades, medical science has also advanced so that it is now fairly possible to have
a baby through a surrogacy arrangement. That developmentThose improvements have, likeas
any scientific breakthrough, had an impact on the way in which our societies may understand
the concept of “motherhood’, a concept that is of paramount importance for the purposes of

social protection.

“"Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of
the principle of equal opportunities and equal treatment of men and women in matters of employment and
occupation, [2006] OJ L 204/23.



For example, from the perspective of social law, who is entitled to maternity leave as
provided for by Directive 92/85, the commissioning mother or the surrogate mother, or both?

In the C.D. and Z. cases,?® the ECJ was confronted with that very question.

Whilst those two cases were allocated to the same reporting judge, two different Advocates
General were assigned to them, i.e. AG Wahl wrote the Opinion in the Z. case and AG Kokott
did so in the C.D. Z Case. At this stage, and before looking at the judgment of the ECJ, |
would like to draw your attention to those Opinions.

At the outset, both Advocates General concurred in that the laws of the Member States
provided no answer to the question at issue. In Z., AG Wahl observed that ‘the legislative
landscape is varied in the Member States: surrogacy ranges from being legal and specifically
regulated, to illegal or (...) unregulated, and there is considerable disparity between Member
States as to how surrogacy arrangements and, in particular, the processes involved therein
ought to be regulated’.?® In C.D., AG Kokott made the same observation.®* They also agreed
that Directive 92/85 pursues two different, albeit interconnected, objectives, i.e., first, to
protect the health of the mother of the child in the especially vulnerable situation arising from
her pregnancy and her giving birth, and, second, to ensure that the special relationship

between a woman and her child is protected.

Nevertheless, AG Wahl and AG Kokott took different views as to whether Directive 92/85

applied to commissioning mothers.

On the one hand, AG Wahl advocated a “biological’ understanding of motherhood. He posited
that the objective of protecting the special relationship between a woman and her child was a
logical corollary of childbirth, so that it lacked independent significance.*? Accordingly, since
commissioning mothers were not in ‘an especially vulnerable situation’ arising from
childbirth, Directive 92/85 did not apply to them.

?Case C-167/12 C.D., EU:C:2014:169, and Case Z., C-363/12, EU:C:2014:159.

20Opinion of AG Wahl in Case C-363/12 Z., EU:C:2013:604, para. 1.

*%0pinion of AG Kokott in Case C-167/12 C.D., EU:C:2013:600, para. 3.

*1See Opinions of AG Wahl in Case C-363/12 Z., EU:C:2013:604, para. 45, and AG Kokott in Case C-167/12
C.D., EU:C:2013:600, para. 45.

¥2See Opinion of AG Wahl in Case C-363/12 Z., EU:C:2013:604, para. 47.
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On the other hand, AG Kokott reasoned that the special relationship between a woman and
her child was of primary importance for the purposes of Directive 92/85. Thus, in order to

ensure the unhindered development of that relationship,®

that Directive applied to a
commissioning mother who takes the child into her care after she or he is born.** Admittedly,
her reading of Directive 92/85 was not entirely consistent with that Directive’s structure and
general scheme. In her view, this was because when the EU legislator adopted Directive
92/85, it did not consider the question whether pregnant and breastfeeding workers could be
different persons. Indeed, since ‘[in] the early 1990s the practice of surrogacy was not as
widespread as it is today’, ‘[it] [was] thus not surprising that the normative structure of
Directive 92/85 is based on an approach which takes biological motherhood as the norm.”*
However, in the light of the objectives pursued by Directive 92/85, AG Kokott stressed the
fact that that Directive was open to a ‘dynamic’ interpretation that would better reflect the

times in which we live.

Despite the fact that surrogacy is more common today than it was twenty years ago, one
could, however, argue that the lack of consensus among the laws of the Member States
showed that the passage of time had not set aside a biological understanding of motherhood.
Arguably, that lack of consensus advised judicial prudence before departing from the

historical context in which that Directive was adopted.

In that regard, the ECJ followed, in essence, the Opinion of AG Wahl: Directive 92/85 only
applies to female workers who have been pregnant and have given birth to a child.*® That
said, the ECJ pointed out that Directive 92/85 did not oppose value diversity in the Member
States. As Directive 92/85 only establishes certain minimum requirements, nothing prevents

Member States from granting maternity leave to commissioning mothers.*’

Mayr, C.D., and Z. are three important judgments illustrating the fact that the ECJ may be
called upon to define concepts of a moral, social and even philosophical nature. In so doing,
the ECJ acts circumspectly. When defining concepts such as ‘pregnancy’ or ‘motherhood’,

the ECJ restricts itself to interpreting those concepts for the sole purposes of the EU measure

%3See Opinion of AG Kokott in Case C-167/12 C.D., EU:C:2013:600, para. 62.

*bid, para. 68.

*|bid, para.39.

%Case C-167/12 C.D., EU:C:2014:169, para. 36, and Case C-363/12 Z., EU:C:2014:159, para. 58.
¥'Case C-167/12 C.D., EU:C:2014:169, paras 41 and 42.
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in question, i.e. Directive 92/85. Hence, it does not seek to provide a general definition of
those concepts which would amount to imposing a uniform notion of public morality on all

the Member States as this would be contrary to the pluralism on which the EU is founded.

However, the existence of divergences among Member State legal systems may not
automatically rule out the incorporation, into the EU legal order, of a legal principle which is

recognised in only a minority of Member States.

As applied by the ECJ, the comparative law method is not tantamount to finding the ‘lowest
common denominator’. Nor is that method is an arithmetical formula that automatically
pinpoints the “common denominators” between the different Member State solutions’.
Instead, when applying that method, the ECJ “‘chooses from each of the Member States those

solutions which, having regard to the objectives of the Treat[ies], appear [to] be the best’.®

This shows that the comparative law method and teleological interpretation are deeply
intertwined. With a view to ascertaining the different interpretative options available in
national legal systems, the ECJ will at first have recourse to the comparative law method in
order to identify them. Next, it the ECJ will choose the option which is best suited to the

attainment of the objectives pursued by the EU law.

The way in which this operates may be illustrated by contrasting Mangold **with Akzo.* In
the first case, the ECJ recognised, for the first time, that the principle of non-discrimination
on grounds of age constitutes a general principle of EU law. That was so despite the fact that
only two Member States had, when Mangold was delivered, conferred constitutional status on

that principle.

Conversely, in Akzo, by opting for the approach followed in the majority of Member States,
the ECJ held that legal professional privilege could not cover exchanges within a company or

group of companies with in-house lawyers.*!

®3ee the Opinion of AG Lagrange in Case 14/61 Koninklijke Nederlandsche Hoogovens en Staalfabrieken v
High Authority, EU:C:1962:19, at 283-284.

¥Case C-144/04 Mangold, EU:C:2005:709.

“Case C-550/07 P Akzo Nobel Chemicals and Akcros Chemicals v Commission, EU:C:2010:512.

*Ibid, para. 44. Previously, in Case 155/79 AM & S Europe v Commission, EU:C:1982:157, the ECJ, taking
account of the common criteria and similar circumstances existing at the time in the laws of the Member States,

12



But how may those two different outcomes be reconciled? The Opinion of AG Kokott in Akzo
sheds light on the matter. In her view, even if a legal principle is only recognised in a
minority of Member States, it may still constitute a general principle of EU law in so far as it
reflects a mission with which the authors of the Treaties have entrusted the EU, or mirrors a
trend in the constitutional law of the Member States. This was the case for the principle of
non-discrimination of grounds of age: as Article 19 TFEU shows, fighting age discrimination
IS, since the Treaty of Amsterdam, one of the objectives sought by the authors of the Treaties.
In addition, that principle mirrored a recent trend in the protection of fundamental rights at

EU level, which was given concrete expression in the solemn proclamation of the Charter.*?

By contrast, AG Kokott found that those two elements were missing in Akzo. ‘The extension
of [legal privilege to in-house lawyers] was not justified on grounds of any special
characteristics exhibited by the tasks and activities of the European Commission as
competition authority’.** Nor did it currently “constitute a growing trend among the Member

States, be it in the area of competition law or in any other field”.**

Whilst the absence of consensus at national level does not preclude the ECJ from finding the
law of the EU, such absence does counsel it to proceed with caution. When considering a
particular case, the ECJ will want to avoid ‘going too far’ and may therefore opt for a
solution which is not necessarily the most ambitious, considered from the exclusive angle of
EU law, but which has the advantage of being ‘compatible’ with the traditions of the Member

States and of not hurting special sensitivities in certain Member States.

In the same way, when examining the compatibility of a national measure with EU law, the
ECJ will “‘gauge the temperature’ of the Member State legal systems in order to ascertain the

credibility and *acceptability’ of its decision for the whole of the EU. It follows that, in so far

held that the confidentiality of written communications between lawyers and clients should be protected at EU
level.

*?Opinion of AG Kokott in Case C-550/07 P Akzo Nobel Chemicals and Akcros Chemicals v. Commission,
EU:C:2010:229, para. 96.

“*She also observed that, in the course of antitrust proceedings, the powers of the Commission are similar to
those of Member State competition authorities. Hence, ‘if the vast majority of the Member States have no need
to deny the competition authorities access to communications between an undertaking and its enrolled in-house
lawyers, it is safe to assume that there is no compelling need to extend the scope of legal professional privilege
at European Union level either’. Ibid, para. 99.

“Ibid, para. 98.
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as there is no EU harmonisation and national diversity does not call into question one of the
principles on which the EU is founded, the lack of consensus militates in favour of finding a
solution that does not risk encountering incomprehension or resistance in some Member

States, which could undermine the effectiveness and the uniform application of EU law.

This point is illustrated by the case law of the ECJ relating to online gambling. In Liga
Portuguesa de Futebol Profissional, for example, the question was whether the host Member
State could prohibit a service provider established in another Member State from offering

games of chance via the internet within the territory of the first Member State.

In that regard, Tthe ECJ held that such prohibition constituted a restriction on the freedom to
provide services that needed to be justified by overriding reasons in the public interest, such
as the objectives of consumer protection and the prevention of both fraud and incitement to

squander money on gambling, as well as the general need to preserve public order.*®

In addition, that prohibition had to comply with the principle of proportionality. In that
context, the ECJ noted that ‘the legislation on games of chance is one of the areas in which
there are significant moral, religious and cultural differences between the Member States.” “In
the absence of harmonisation in the field at EU level’, the ECJ wrote, ‘it is for each Member
State to determine in those areas, in accordance with its own scale of values, what is required
in order to ensure that the interests in question are protected’.*® This meant, in essence, that
the ECJ applied a version of the principle of proportionality that allowed room for value
diversity. ‘[T]he mere fact that a Member State has opted for a system of protection which
differs from that adopted by another Member State cannot affect the assessment of the need
for, and proportionality of, the provisions enacted to that end’.*’ Accordingly, the ECJ did not
look for the least restrictive alternative to the freedom to provide services that it could think
of, but examined the compatibility of the national measure in question with the principle of
proportionality by reference to the objectives pursued by the competent authorities of the

Member State concerned and the degree of protection which they seek to ensure.

“See, e.g., Case C-42/07 Liga Portuguesa de Futebol Profissional and Baw International, EU:C:2009:519,
para. 56.

*®|bid, para. 57.

*Ibid, para. 58.
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This brings me to my final point. Although, in the EU, consensus ‘is only a complementary
element to judicial reasoning and is thus not an independent logical structure on which the
courts rely’, it “provides the [ECJ] with a link to popular opinion and the empirical realities of
the extrajudicial environment’.”® This helps EU citizens to identify themselves with the
values promoted by the EU, which is something very important in the light of the times in

which we live.

As applied by the ECJ, the comparative law method favours a dynamic interpretation of EU
law. Where societal change brings about a high degree of convergence in the laws of the
Member States, that method enables the EU legal order to cope with those changes, thereby
aligning the EU’s legal culture with those of its Member States.

A consensus-based analysis enables an evolving interpretation of EU law: the emergence of a
consensus may militate in favour of departing from existing case law that has, with the

passage of time, become inconsistent with contemporary societal values.

However, the existence of in the EU consensus among the Member States is not by itself
decisiveis not dispositive. It must leave room for The comparative law method indeed enables
the EU legal order to preserve its autonomy. Admittedly, the existence of such consensus
among the Member States plays an important role in supplying the content of EU law,
notably in discovering general principles of EU law. The same applies when the ECJ engages
in federal common law-making. But the incorporation into EU law of a norm based on
consensus among the Member States at national level must always be made subject to its
consistency with the founding principles of that law.

In the same way, the absence of such a consensus does not prevent the ECJ from having
recourse to other sources of law, such as international law, or from applying other methods of
interpretation. That said, as the Mayr, C.D., and Z. cases demonstrate, the absence of a

consensus counsels the ECJ to act with caution.

In addition, the application of the comparative law method at EU level may give rise to a
‘spill-over effect’ triggering public debate in the Member States in which the solution

“®B. Petkova, ‘“The Notion of Consensus as a Route to Democratic Adjudication?’ (2011-2012) 14 Cambridge
Yearbook of European Legal Studies 663, at 693 and 695.
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advocated by the ECJ is not present in their law. That approach produces cross-fertilization
and mutual influence between the EU and national legal orders, thereby creating a ‘common

legalconstitutional space’ and giving concrete meaning to the motto ‘United in diversity’.

Thank you very much
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