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The doctrine of the European Court of Justice in Viking and Laval has already had significant effects on domestic law in Sweden (legislative amendments to the Foreign Posting of Employees Act and the Co-determination Act of 1976, approved on 15th april 2010; punitive damages inflicted to Trade Unions by the Labour Court of Stockholm on 2nd December 2009) and in the UK (the BALPA v. British Airlines case in 2008, were a Trade Union was induced not to initiate a strike by an action for millionaire damages started by the undertaking). Those effects worried not only Trade Unions, but also the ILO’s Committee of Experts on the Application of Conventions and Recommendations, which expressed serious concern about the ECJ doctrine and its effects in the UK (2010 and 2011 Reports) and asked Sweden to monitor the impact of those legislative changes and provide a detailed report in time for the subsequent meeting (2011 Report). Indeed, the Swedish legislative reform restricting the matters on which collective bargaining is possible with an employer of another Member State run very likely against the previous case-law of the ILO.

The European Committee on Social Rights, responsible of the interpretation of the European Social Charter, has – to my knowledge – not yet made any evaluation on the ECJ doctrine on strike and (indirectly) on collective bargain.

What the present situation suggests to many scholars, who analyzed the dangerous effects of the ECJ’s decisions, is to have confidence in the ECtHR’s case law under Article 11 and its supposed “conversion” to trade unions rights as fundamental rights. Starting from the Grand Chamber Demir and Baykara case of 2008, the ECtHR expressly abandoned its previous self-restraint about the scope of Art. 11 and affirmed that the right to collective bargaining «has, in principle, become one of the essential elements of the “right to form and to join trade unions for the protection of [one's] interests” set forth in Article 11 of the Convention», reaching almost the same conclusions for the right to collective action (Enerji Yapi-Yol Sen case of 2009). It’s a sort of revolution: in the EU Law, freedom of establishment and to provide services are the focus of the guaranties while collective bargaining and strike are just legitimate limits to those freedoms which are to be scrutinized under the strict proportionality test imposed by the ECJ; in the ECHR system, on the contrary, trade unions rights seem to be the main object that courts must guarantee, while economic freedoms of the employers are just potential legitimate restrictions to a Convention right that must be narrowly interpreted.

Is it a too optimistic view? Are the supporters of the ECtHR’s “new wave” forgetting that the Strasbourg Court follows a double register, one of highly principled reasoning and another of casuistic nature? Are they forgetting that, before Strasbourg, the facts of the case at issue often counts more than the noble principles involved and the recourse to distinguishing is the best way for the Court to avoid awkward situations? 

None of the cases the ECtHR issued in favour of trade unions and employees has something to do with transnational economy, not to say with EU law. Knowing the deference already showed by the ECtHR towards the Luxembourg Court (see Bosphorus case of 2005), we can hardly imagine a confrontation with and an open denial of the Viking and Laval doctrine. ECtHR most recent case law, although seminal for the applicants in those proceedings, just dismantled some anachronistic hurdles to the right to trade union membership and its corollaries in the public employment. Not to mention that, in the so oft celebrated Demir case, the defendant State had already changed the controversial legislation at the time of the judgment, easing the task of the Court. The previous Wilson case of 2002, where the Court also showed a certain degree of courage defending trade unions’ rights, dealt with a UK legislation enforced ten years before by a conservative government no more in power when the ECtHR was ruling, while the Labour Party government was discussing a White Paper just to stop the anti-union trade practice at issue.

 The only case to my knowledge where the ECtHR had to balance trade unions rights under Art. 11 against one of the core values of EU law, i.e. concurrence, is not an encouraging example: on 1999 the Swedish Competition Authority invalidated the clause of an agreement between the Swedish Transport Workers’ Union and the Swedish Association of Newspaper Publishers, one year after that the Swedish Labour Court had upheld the same clause, whose scope was to prevent “social dumping” as regards newspaper distributors' terms of employment by prohibiting the Association’s companies to hire a contractor instead of a employee member of the transport workers’ trade union. In the subsequent Strasbourg proceeding, the respondent Government observed that the decision of the Competition Authority just applied the Competition Act, aimed at eliminating obstacles to effective competition in production, trade and services, and that “(t)his was crucial for Sweden's market economy and a prerequisite for Sweden's membership of the European Union”. The ECtHR declared the Union’s complaint against the decision of the Competition Authority inadmissible under Art. 11 with the following opaque argument: «(w)hile, …, the Court recognizes the importance of collective agreements as a means of protecting union members' interests, Article 11 of the Convention does not guarantee a right for a trade union to maintain a collective agreement on a particular matter for an indefinite period. In the Court's view, the matters complained of were not such as to give rise to an issue under this provision» (dec. Swedish Transport Workers' Union of 2004).

Even if without connection with EU Law, one of the ECtHR case most resembling to the Laval’s one is the Gustafsson case of 1996. The applicant was an employer without affiliation who had suffer the boycott of the employer’s Union aimed at forcing him to sign a substitute agreement equivalent to the collective agreement of the sector. Before the Court, the applicant expressed his disagreement with the collective-bargaining system in Sweden and invoked under Art. 11 the right not to enter into a collective agreement. The Court dismissed the claim, observing that “(c)ompulsion which… does not significantly affect the enjoyment of (the freedom of association), even if it causes economic damage, cannot give rise to any positive obligation under Art. 11» (§52). The Court, nevertheless, added that the applicant had «not substantiated his submission to the effect that the terms of employment which he offered were more favourable than those required under a collective agreement» (§53). We can ask ourselves how this part of the ECtHR reasoning resembles the ECJ Viking and Laval’s doctrine, raising the same question of the “legitimate aim” of a collective action, i.e. the true intention of achieving better work conditions.

If the picture of the ECtHR case law I’ve sketched until now is not an bright one, we must still investigate the most salient point of the case law evolution on trade unions’ rights under Art. 11. This point is the connection between the Convention and other international instruments aimed at the protection of workers and trade unions’ rights, i.e. the ILO Conventions and the European Social Charter (ESC). At the beginning of the ECtHR case law on trade unions, we can see how the connection was not a synergic one. Even if referring only to the ESC and not to the ILO’s Conventions, the Court was in some ways refrained from adopting an evolutive interpretation of Art. 11 by the very existence of the Social Charter and its “programmatic character”: it was not conceivable for the Court that the wide margin of discretion left to Member States by the Charter in choosing how and how far to recognize workers’ and trade union’s rights could be taken away by virtue of an evolutive interpretation of the Convention, adopted eleven years before (cases National Union of Belgian Police of 1975; Swedish Engine-Drivers’ Union of 1976; but see also Schmidt and Dahlström of 1976). The “soft law” nature of the Social Charter was in conflict with the “hard law” nature of the ECHR, making the latter a tool of little use for the protection of workers’ fundamental rights (and social rights in general).

Things, as we know, changed, and the motor of this change is very probably the case law of ILO’s Committees and of the Social Charter Committees. The first overruling in the ECtHR case law on trade unions is the Sigurdur case (1993), where the Court recognize for the first time the freedom not to join trade unions; in doing so, the Court referred to the decisions of the Committee of Independent Expert and the Governmental Committee of the ESC issued at the same respondent State - Island - and directed against the same national law and practice whose effects negatively affected the applicant at Strasbourg. For the first time, maybe, we found a coincidence of the objective matter discussed at the Social Charter’s supervision mechanism level and at the ECtHR level. Some of the more recent cases on workers and trade unions’ rights will follow the same scheme, this time in connection with the findings of the ILO’s Committees, not with the ESC’s Committees (see, among others, the Wilson case of 2002; the Demir case of 2006 and 2008 (GC); for social rights, see the important Koua Poirrez case of 2003).

Focusing at the Social Charter supervision mechanism system, we can also put an important divide in the ECtHR case law: in 1999 the revised Social Charter entered into force, together with the new rules on the supervision mechanism and the “new” Committee of Independent Expert (the European Committee of Social Rights), not forgetting that 1998 is also the year when the “new” ECtHR started functioning under the Protocol XI. ESC’s evolution represents an important divide, because, with the words of the Grand Chamber in Demir, it shows the wish of the Council of Europe member States «to strengthen the mechanism of the Social Charter. The Court regards this as an argument in support of the existence of a consensus among Contracting States to promote economic and social rights. It is not precluded from taking this general wish of Contracting States into consideration when interpreting the provisions of the Convention» (§ 84).

Up to 1998, we can only find 5 decisions on the merits quoting the ESC (3 of them quoting ILO’s Conventions altogether), plus 2 decisions of inadmissibility and 2 reports of the Commission, while we have 5 decisions of inadmissibility of the Commission quoting the ILO’s Conventions only; since 1999, we find 25 decisions on the merits quoting the ESC (13 of them quoting ILO’s Conventions too), plus one decision of admissibility and 4 decisions of inadmissibility, while we have 6 decisions on the merits and one decision of inadmissibility quoting the ILO’s Conventions only, for a total of 36 decisions. The growing of number is not very revealing, since we know that the Protocol XI reform made the ECtHR’s docket explode. But the quality of the decisions, yes. Most of them quote the ESC and the ILO Conventions together with the relevant interpretation given by their supervision organs and some of them make quite clear that the interpretation of Art. 11 must take into account those interpretations, irrespective of the fact that the respondent State has or not signed the specific international undertaking.  Knowing what ILO’s Committee think about the Viking and Laval doctrine and what the ESC case law says on the issue, the connection established by the ECtHR between the Convention and these independent organs’ interpretation of workers’ rights let us hope for a better scenario.

If we turn to EU, we must observe that the Charter of fundamental rights, although influenced by the ESC, deserves no mention to the latter, while imposing a strict connection between the rights it enshrines and their corresponding ones in the ECHR (Art. 52.3; see also the “Explications” of the Charter, where mention is given to ESC too). We know that such a strong connection implies also a strong, even if not formally mandatory referral to ECtHR case law. If we also think to the ECJ approach to the ESC and its reluctance in considering it an important source of interpretation, according to the case law of the European Committee of Social Rights, we can now appreciate how much important the ECtHR case law on social and workers’ right may be. Its evolutive interpretation of the ECHR in the light of the ESC (and ILO’s) Committee case law can be the Trojan horse bringing workers and trade unions’ rights into the EU fortress. 
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