Cesare Pinelli

The agreement between the Council of Europe and the European Union and the future accession of the European Union to the ECHR*
1. The questions posed by accession

Now that negotiations are taking place between the Union and the Council of Europe on the accession of the European Union to the ECHR, as required by Article 6, paragraph 2, TUE, this is a good time to reflect on the benefits that membership can bring to the European system of protection of fundamental rights. Several issues will also have to be clarified during negotiations, such as the specific features of the Union compared to other ECHR members; some of these, however, can only be partially clarified, such as the relationship between the Court of Justice and European Court of Human Rights. Underlying all these issues is one question: will membership mean a gradual convergence of the legal orders of the Union and the Convention, brought about by the case law of the two Courts,
 or will it, instead, further highlight continuing structural differences? In truth no answer can given at present. But unless we ask the question, all hope of achieving a coherent European system of protection of fundamental rights, with accession, will remain wishful thinking.   

2. Certain and uncertain benefits of membership
One of the benefits of membership is undoubtedly the end of the “split loyalty” Member States feel towards the EU and the Convention: since the former is not part of the latter, states belonging to both are responsible not only to Union but also to the Convention, as far as the effects of the application of Union law are concerned. Examples of this are Cantoni v. France November 15, 1996, when the Strasbourg Court ruled that a French law based almost word for word on a Community Directive did absolve France from its responsibility, and the well-known Matthews v. United Kingdom of February 18, 1999,
 as regards the United Kingdom. In general, according to consolidated case-law, when a Member State accedes to a supranational organization, ceding certain powers in the process, this does not absolve it from its obligations towards the Convention. This should not entail any serious problem because appeals against an EU act can be made directly before the ECHR, rather indirectly to a court of the EU Member State implementing the Union act.

This does not mean, however, that indirect appeals are precluded, and the consequent procedural problem of appeals against a Member State act implementing a Union act will have to be resolved during accession negotiations. To avoid these problems in future, and to ensure, in particular, that the Union discards or changes any act implemented in a Member State through a contested law, the accession agreement should include a provision that allows the Union itself to be a party in the court proceedings in question. 

Some of the benefits of membership could include and, in the opinion of some, do include the chance to bridge the gap in the protection of fundamental rights due to the restrictions on individual appeals to the courts of the Union, although Article 263, paragraph 4, TFEU has significantly changed Article 230, paragraph 4, TEC, by which any natural or legal person may institute proceedings not only against «an act addressed to that person or which is of direct and individual concern to them», but also against «a regulatory act which is of direct concern to them and does not entail implementing measures». 

But how can accession to the Convention bridge the gap in question? The control exercised by the European Court of Human Rights over Union acts, and the acts of Member States, is based on the principle of subsidiarity as set out in the Convention. Thus, the control exercised is external to these acts. But can external control compensate for any shortcomings in the system of judicial protection of rights in EU law?  The point was raised by Jacobs, Attorney General of the Court of Justice, following the rejection of the constitutional treaty in the 2005 Dutch and French referendums; he believed that accession to the Convention was not an EU priority compared to other innovations in the protection of fundamental rights. In reference to the restrictions to individual appeals under Article. 230, paragraph 4, TEC, Jacobs thought it was «little short of perverse» to invoke accession to fill a gap in the EU’s judicial protection system, instead of extending the jurisdiction of its courts.
 

Today, the regulatory picture has changed significantly, even though it is a moot point whether the above objection is still valid. The picture has changed because the Lisbon Treaty not only provides for the Union's accession to the Convention but also, as said above, gives more scope for individual action. The problem, then, remains of any remaining gaps in protection, and this must be seen, above all, in the light of the accession conditions laid down by the Treaty itself. 

I am referring to two provisions in the Lisbon Treaty Protocol that are crucial to a discussion of the agreement on the Union’s accession to the ECHR. The first establishes that the agreement «shall make provision for preserving the specific features of the Union and Union law, in particular with regard to: (a) the specific arrangements for the Union's possible participation in the control bodies of the European Convention» (Article 1). The second states that the agreement «shall ensure that accession of the Union shall not affect the competences of the Union or the powers of its institutions» and «it shall ensure that nothing therein affects the situation of Member States in relation to the European Convention, in particular in relation to the Protocols thereto, measures taken by Member States derogating from the European Convention in accordance with Article 15 thereof and reservations to the European Convention made by Member States in accordance with Article 57 thereof» (Article 2).

Leaving aside the politically delicate question of EU accession to Convention protocols not ratified by all EU Member States, which in fact will be addressed only at the end of negotiations, there remains the question, in many ways decisive, of the interpretation of the Union’s “specific features”. This, in fact, concerns not only the question of how to bridge any gaps in the Union's legal protection system but also a definition of the relationship between the Court of Justice and European Court of Human Rights.     

3. The “specific” features of the Union compared to the other members of the Convention: Criteria for membership of Convention bodies
The Union’s “specific features” could firstly have an impact on the composition of the Convention’s bodies.  As for the composition of the ECtHR, it seems necessary rather than merely desirable for a judge to be elected by the Union, although it has to be seen if in practice this judge would be intervening only in judgments involving EU law or would also be on a par with “national judges” and, therefore, necessarily a member of a commission of judges deciding on petitions concerning the Union (Article 27 paragraph 2, ECHR).

As regards the composition of the Committee of Ministers of the Council of Europe, which supervise the execution of ECHR court judgments (Article 46 ECHR), as well as a Union representative, procedural rules are required because of the structural diversity of the Union compared to Convention Member States, particularly when the execution of a judgement involves the adoption of legislative measures. 

But a good accession agreement will depend largely on whether the specific competences and powers of EU institutions can be taken into account, as required by Article 2 of the Protocol. 

In the Explanatory memorandum on the draft recommendation of the Parliamentary Assembly of the Council of Europe concerning the accession of the Union of March 18, 2008, Florence Benoit-Rohmer frankly noted that Article 2 seeks to preserve the role of the Court of Justice, which has exclusive competence in the judicial review of Union acts.
 This is explicitly confirmed in Declaration No 2 of the Lisbon Conference, concerning Article 6, paragraph 2 of the Treaty: the Conference agrees that the Union's accession to the ECHR «should be arranged in such a way as to preserve the specific features of Union law. In this connection, the Conference notes the existence of a regular dialogue between the Court of Justice of the European Union and the European Court of Human Rights; such dialogue could be reinforced when the Union accedes to that Convention». Moreover, this reflects the awareness that the accession agreement is not the end of the line and that much will depend on the case law of the two courts in the aftermath of the agreement.       

The question should be looked at from at least two standpoints. Firstly, we may ask whether ECtHR case-law on the equivalence of judicial protection of fundamental rights provided by the Union and the Convention can still hold after the Union's accession to the ECHR. Secondly, we may ask whether and to what extent accession can reduce the well known differences in content between the Convention and the fundamental rights of EU citizens, previously almost exclusively derived from case law but now also set out in the Charter of Fundamental Rights. 

4. The “specific” features of the Union compared to the other members of the Convention: Safeguarding the powers of the Court of Justice and the opinion of the European Court of Human Rights on protection equivalence
As for the consequences of accession on the presumed conformity of the EU system to that of the ECHR, or the doctrine of equivalent protection formulated by the Court of Strasbourg in Bosphorus v. Ireland, Olivier De Schutter suggested three possible scenarios: a) that the equivalent protection doctrine will be further expanded to include all cases where this is provided for at national level, in accordance with the principle of subsidiarity espoused by the ECtHR as regards national legal guarantees; b) that the doctrine will be abandoned since it will be the Union and no longer Member States that will be dealing with cases such as Matthews or Bosphorus; c) that there will be no change. The third scenario would, he believes, have no juridical foundations, since it will no longer be necessary to reconcile the potentially conflicting obligations of EU Member States acceding to the ECHR. Consequently, the equivalent protection doctrine does not need to be included in the specific features of the Union’s legal system: these specific features should not be used to preserve some form of Union privilege outside the Convention but should only concern ways of bringing actions before the Court of Strasbourg, so as to respect the functions of the Union and the Member States, and thus regulated by European Union law only.
 

In some respects, this view seems to me a restrictive interpretation of Article 6, paragraph 2 of the Protocol on the Accession Agreement, which aims to safeguard the specific features of EU institutions; it also offers, I believe, a rather simplistic solution to the problems of accession. It is restrictive because, if the specific features of the Union only concern procedures for presenting petitions before the Strasbourg Court, to be defined through mechanisms provided for in Union law, a provision on the specific features of EU institutions to be defined in the Act of Accession would be pointless. And it seems simplistic because it underestimates issues that are far from easily solved in the scenarios represented as admissible in the Agreement, i.e. an extension of the equivalent protection doctrine (a), or abandonment of the same in cases of direct responsibility of the Union for acts which are directly attributable to it (b). 

Let us consider the problem of preliminary ruling. As we know, some constitutional courts still refuse (German Federal Constitutional Court), or have long refused and only now accept within very narrow confines (Italian Constitutional Court), to be classified as “judges” in references for preliminary ruling on the interpretation of Union law before the Court of Justice. After having exhausted domestic judicial procedures, appeals against of a Member State act implementing a Union law can be made before the Strasbourg Court without a reference for a preliminary ruling before the Luxembourg Court. On the other hand, a reference for preliminary ruling cannot be submitted by petitioners, and therefore this is not one of the domestic judicial procedures that must first be tried before an appeal can be submitted to the Strasbourg Court, in accordance with the principle of subsidiarity. 

In view of the Union’s accession to the ECHR, it is, therefore, necessary to see whether the requirement for all national courts to refer preliminary rulings to the Luxembourg Court is purely a matter of EU law or whether, in the light of the equivalent protection doctrine, it more realistically falls among the specific features to be addressed in negotiations, possibly through interpretative provisions that include the reference for preliminary ruling before the European Court of Justice in the list of domestic judicial procedures that must first be tried by the ECtHR.   

5. The Charter of Rights and the ECHR
As opposed to the first question, only the case law of the two European Courts can resolve the issue of whether the Union's accession to the ECHR can reduce or even eliminate the differences in content between the European Convention as interpreted by the Strasbourg Court and the rights derived from Court of Justice case law, which is now liable to change after the entry into force of the Charter. The accession agreement cannot, in fact, have a direct effect on this point. 

That said, it is still worth analysing what aspects of the differences in question are most important. First, while the Convention recognizes only “first generation rights”, namely civil and political rights, Court of Justice case law and the Charter of Rights also recognize economic and social rights. Although the ECtHR has repeatedly extended the applicability of the Convention in this direction, it has always had to specify that the extension was intended to clarify the rights explicitly recognized in the Convention itself. Therefore, the problem does arise, as we can see in cases where the Court of Justice recognized the right to health (Vanbarakel, July 12, 2001) or the right to strike (Laval, December 18, 2007), rights not provided for in the ECHR.
 

Moreover, the entry into force of the Charter will not make the solution to the problem any easier, and indeed in some ways it will make things worse. In fact, the broad array of economic and social rights should in fact be viewed in this light, given the principle of indivisibility stated in the Preamble,
 which in itself makes the prospect of a peaceful harmonization of the Charter with the ECHR more difficult since it inextricably links classes of rights which, as we said, are not always provided for in the Convention. Nor is harmonization ensured by the “horizontal” provisions of articles 52, paragraph 3, and 53, which are valid only for rights recognized by both Charter and Convention. 

On the other hand, the clause in Article 52, paragraph 1, which in addition to requiring a legal basis and respect for the essential content of any restriction on the exercise of rights contained in the Charter, provides that «in accordance with the principle of proportionality, limitations may be made only if they are necessary and genuinely meet objectives of general interest recognized by the Union or the need to protect the rights and freedoms of others».  

What is at stake here is not the differences between the Charter and the Convention as regards individual classes of rights, but rather the limitations on the exercise of any fundamental right, particularly the one on general interest recognized by the Union, already widely adopted in the proportionality tests which form an integral part of European Court of Justice case law, but which are not part of the Convention. As regards this difference, since it has been observed that the Strasbourg Court has a particularly restrictive conception of the conditions under which a right enshrined in the Convention can be limited, the court would not easily accept an exception based on the need to preserve the general interest of the Union.
  

This highlights the full scope of the question which, as I said, underlies the Union's accession to the Convention, namely the extent to which the accession will facilitate the gradual convergence of the two legal orders through case law, and, on the other hand, the extent to which it will highlight the structural differences. The most important difference lies precisely in the fact that while the Convention is purely an instrument for the guarantee of rights established in the framework of a specific international organization, the European Charter and Court of Justice case law, to which, in this case, the Charter specifically refers, are part of an order that is very different from both nation states and the international order, an order in which it makes perfect sense to include a notion such as the general interest of the Union.   

However, in this case I would be more optimistic than could be expected from the theoretically preclusive attitude of the Strasbourg Court towards any exceptions based on the general interest of the Union. It does not take fully into account the margin of appreciation doctrine, used by the Court to balance respect for the rights set out in the Convention by member states with the discretionary appreciation of the scope of those rights by the same member states. Even though there are very different opinions on this doctrine,
 for our purposes the margin of appreciation may indeed refer to the general interest of the Union. Otherwise, the European Court of Human Rights would have to justify why it should treat the Union differently, since it would clearly be contrary to its doctrine of presumed conformity of the Union’s rights protection system with that of the Convention.     

Finally, a third group of problems stem from the exclusion clauses introduced in the Treaty of Lisbon by UK, Poland and the Czech Republic as regards the applicability of the Charter of Fundamental Rights. This issue is only apparently a matter exclusive to the Union. Accession to the Convention also means addressing, as said above, the differences in classes of rights recognized by the Convention and by the Charter, with the risk of jeopardizing the goal of achieving a coherent system of protection of rights at European level. 

As is well known, during work on the Constitutional Treaty the British delegation was opposed to the idea of the Charter having direct effect, and in particular to the provisions on social rights. It seemed as if a satisfactory agreement had been reached by distinguishing provisions on rights from provisions on principles contained in President Herzog’s explanatory notes during the Convention working on a draft of the Charter. But during work on the Treaty of Lisbon this was clearly not enough to stop the British government from disassociating itself from the common acceptance of the Charter.
 And today it is not to be excluded that the Charter’s non-applicability to three of the twenty-seven Member States of the Union can work its way into the controversial question of the differences in classes of rights derived from a combined reading of the Convention and the Charter.     

6. Concluding remarks
These unknowns are not of little consequence, and possible solutions to them will inevitably be discussed around several tables. However, it will not be possible to resolve all the issues by negotiation. Some might not even be solved through the “regular dialogue” between the two European Courts, confidently expected in Declaration 2 of the Lisbon Conference. 

Undoubtedly the Union's accession to the Convention will mark a new phase in the history of Europe’s judge-made system of protection of fundamental rights. A system in which the democratic countries of Western seem to be the victims of their own success in the field of protection of fundamental rights, having set up courts and commissions and invented protection mechanisms, but unable to coordinate them convincingly.
 Since Opinion 2/1996, when the Justice Court said there was no legal grounds for accession on the basis of the European treaties then in force, the system has changed irreversibly, and not only because now there is a legal basis.  Correspondingly, the need for coherence has become greater. It is from this standpoint that the Union's accession to the Convention faces its greatest challenge. 

*Lecture given on 23 November 2010 as part of the cycle of seminars organized by Fondazione Lelio e Lisli Basso on "The protection of fundamental rights in Europe". 
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