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Economic freedoms and European social citizenship

1. The social market economy from Rome to Lisbon
If, a few years ago, we had used the adjective "European" to describe the Marshallian notion of social citizenship, it would have sounded like an oxymoron, since social policy was not part of the European Community’s sphere of competence in the Treaty of Rome.  This lack of institutional sources is at the heart of Federico Mancini’s famous description of the "social coldness" of the EC.
  However, Mancini’s judgement was conditioned by the times in which the great Italian jurist wrote; it was the late nineteen eighties, a context that was very different from the times when the treaties were adopted. 

In fact, the founding fathers were anything but lacking social sensibility.  The Treaty of Rome was signed in the middle of the Golden Age of the Welfare State, when the so-called European social model was taking shape; an age in which all European governments, even those led by conservatives, sought to adopt pro-labour policies.  The assignment of purely economic functions to the European Community, leaving nation states in charge of social affairs, was not inconsistent with these policies but responded to the belief that it was possible to separate the two areas of competence, that this was, indeed, functional to the implementation of welfare policies at the national level.  The creation of a common market would lead to economic development and progress, enabling member state governments to protect and give substance to social rights.  That is why the EC was conceived according to a rigidly "binary" model,
 structured on two levels each with their own sphere of competence: the Community responsible for the market and the economic freedoms that went with it, member states for social policies and the rights they entailed. 

Alarcon Caracuel, in contrast to Mancini, sees a kind of "unintentional Marxism" in this relationship between a supranational economic structure and a national social superstructure.
  But in reality it was neither Marxism nor classical neo-liberalism that influenced the original choice of the structure given to the EC.  As we know, it was the ordo-liberal economic ideas of the Freiburg School that shaped the theoretical basis for the decision, defined in the Treaty of Rome, to set up the EC as a common market.  As Stefano Giubboni has shown, the ideological basis underlying the construction of Europe was the belief that the establishment of supranational economic freedoms was not in contradiction or conflict with the protection of social rights at the national level.
  And the reconciliation of these two levels (economic and social) is epitomised in the idea of "social market economy", a concept stemming precisely from the German scholars of the Freiburg School.

This conviction already started to weaken during the seventies, in the face of economic crises that marked the end of the boom years in western economies.  Only in recent years has the EC started to abandon its "abstentionist" approach to labour policies and adopted a series of directives (on collective redundancies, company transfer and employer insolvency) that have had a very significant impact on national systems.  But the logic underlying European legislation at this stage of the integration process is still the original; indeed the legal basis for these directives is the final provision of the EC Treaty, aimed at ensuring the harmonization of market conditions ("ex" Article 235).  In short, even though the rights of workers may be the object of an intervention undertaken by European institutions, the end is still market integration.

It was not until the end of the eighties that it became clear that the idea of keeping the level of national social citizenship separate from that of the European market was illusory.  It was only in response to the problems posed by the new "global" economic scenario that the process of internal market integration entered a new phase, one of full implementation.  This phase was inaugurated in Jacques Delors’ 1985 White Paper on completing the Internal Market,
 a prelude to the 1987 Single European Act; however, it was the Court of Justice’s "silent revolution"
 of the preceding years that enabled the process to be completed. Thanks first to the 'direct effect' principle and then the "mutual recognition" principle, economic freedoms became a formidable instrument in the disarticulation of the member states' power to control and regulate markets; internal market integration then began to erode national sovereignty in almost all the areas in which it operated.

It is from this moment that the problem arises of creating a balance between economic freedoms and social rights at the supranational and European level, and it is at this point that the issue of social rights enters the Community agenda.  As we know, the response to this problem was on two levels: on the one hand, the Community was given new powers over social issues (Title XI TEC, today Title X TFEU) and employment policies to be implemented through the so-called open coordination method (Title X TCE, today Title IX TFEU); on the other, a list of fundamental social rights were recognized at Community level based on the model of the 1961 European Social Charter, first with the Community Charter of 1989 (having no legal bearing), then with the EU Charter of Fundamental Rights proclaimed in Nice in 2000, which in the Lisbon Treaty became a source, to all intents and purposes, of European law, referred to in the "new" Article  6 TEU as a source with «the same legal value as the Treaties».

After a few years, with the end of the original abstentionist illusion and the idea that market integration could be completed without affecting the internal balance of national welfare states, the European social dimension took shape with the aim of redefining a new relationship between market freedoms and social rights through reconciliation at the supranational level.  This reconciliation does not presuppose the creation of an improbable meta-welfare state that reproduces the old welfare model at the EU level, but involves an unprecedented integration of different sources at different levels, governed ultimately by the constant interpretive work of the court of Luxembourg.
 

One amendment in particular, introduced by the Treaty of Lisbon in the TEU text, seems to establish a new balance between the economic and social spheres of the EU.
  One key change is the reference to the «social market economy», which replaces the reference to «open market and free competition» contained in the old text of the Treaty (Article 3, paragraph 3 TEU).  According to the social market economy the Union’s goals are: «full employment» (and not just «high employment», as previously), «social progress» (and no longer «social economic progress»), the fight against social exclusion and discrimination, equality between men and women, solidarity and social cohesion. The concept that inspired the founding fathers is thus acknowledged at the level of supranational sources, a tangible sign of the EU’s adoption of the social objectives that in the original Community model were left in the hands of nation states.  

2. The function of social rights in the EU order
The clear advances made by the EU in the social sphere in recent years, thanks to treaty reforms, does not mean that the original balance, which was upset during 1980s, has actually been recomposed at the supranational level.  If we look beyond appearances, the binary model underlying the construction of Europe from its inception has not been superseded at all but redefined in different terms, so that it would be inappropriate at this stage to talk of economic freedoms being flanked by "European social citizenship". 

Any discussion of social rights in the EU order cannot ignore the special relationship between the sources that protect these rights and those that recognize fundamental economic freedoms.  The latter certainly enjoy the legal status of "fundamental rights", in the sense that any Union citizen may call on them for protection.  The laws that recognize them have a direct effect on national legal systems and the Court of Justice interprets them by applying the principle of "maximum effectiveness" (so-called useful effect theory).

As regards social issues the TFEU merely gives the EU the power to adopt harmonization rules which set minimum standards of protection in certain areas.  And in transposing them, states must take into account the constraints imposed by the Treaty to guarantee the effectiveness of the internal market, especially if their aim is to guarantee the highest standards of protection.

As for the social rights recognized in the Charter of Rights, it is clear from the Charter itself, as stated in the general provisions, that they are not on a par with economic freedoms, something which is restated in the so-called explanations of the Presidium, which, not by chance, draw indirectly on the Community sources in TEU Article 6 paragraph 1: The provisions of the Charter shall not extend in any way the competences of the Union as defined in the Treaties, which means that 'European' citizens, as such, cannot call on the rights provided for in the Charter if they are not present in other community sources. 

The social rights listed in the Charter have a double function: they constitute a goal (positive) and a limit (negative).  The first implies that they should be used as the basis for the exercise of EU competence in social matters.  This positive function means that it is necessary to refer to these fundamental rights in the interpretation and application of EU law.  Thus, the Charter of Rights can be invoked to strengthen the protection of social rights not included in harmonization directives but affected by the application of a European law.  Consider the recent Kücükdeveci ruling, in which the Court criticised a German law on dismissals
 for not respecting the prohibition of age discrimination (stated in Directive 2000/78/EC): an area covered by Article 30 the Charter but which had never been the object of EU regulation.  It is true, then, that the Charter of Rights may be used to strengthen the protection of social rights within Member States in areas where the EU has not directly intervened.
  But the fact remains that the Charter can at most be used to strengthen arguments for the recognition of a right already directly or indirectly protected by derivative law.  If such a law does not exist, or competence in this area does not exist or has never been exercised, the recognition of the fundamental right concerned has no legal basis.  

Then there is the negative function of a right as an inviolable limit, i.e. a value which has to taken into account when applying EU law beyond the narrow confines of the EU sphere of competence in the social field, and especially when it comes to applying market and competition rules and principles. It is at this level (social rights functioning as limits) that the problem of the relationship between economic freedoms and social rights has materialized in recent Court of Justice case law, particularly when involving the freedom to provide services, the area that most clearly highlights the unresolved contradictions of the European integration process.

Domestic market case law shows that the original “binary” model has not been superseded but rather has changed function, since it can no longer preserve national sovereignty in social matters.  In this process, which overturns the original significance of the model based on the strict separation of powers between States and the EU, a decisive role has been played by the enlargement of the Union eastward and the accession of countries that no experience of the so-called European social model. 

3. Social rights and economic freedoms in European Court of Justice case law: The Viking and Laval cases
Several examples of Court of Justice case law involving freedom to provide services have recently touched on areas which, even after Lisbon, the TFEU has left in the hands of Member States; thus, the EU is precluded from setting common rules or principles because states have exclusive sovereignty in these areas. These areas, not surprisingly, are at the heart of the welfare state: labour relations (right to strike) (Article 153, paragraph 5 TFEU), compulsory public social security (Article 153, paragraph 4) and organization of health systems (Article 168). 

Case law rulings in this regard, therefore, concern very different issues but share the same fundamental approach - an interpretation of the laws that recognize economic freedoms to ensure maximum effectiveness.  They involve the following regulatory principles: 

1 – Protection of economic freedom, involving the removal of any limit imposed by a member state on the exercise of this right, even in the case of non discriminatory limits.

2 - The fact that the EU has no power in certain areas does not mean that states do not have to comply with internal market rules that affect those areas; they are under the obligation to comply with internal market rules in any area of national sovereignty.

3 – Placing limits on the free market is legitimate if the state is able to justify this limit in terms of proportionality, i.e. for reasons of general interest or public order, which, in turn, are subject to the strict interpretation of the Court of Justice.   

4 - The principles set out above can be invoked not only against States and public authorities but also against individuals, should an act or conduct affect the dynamics of the internal market; so rules on economic freedoms have a direct horizontal effect.

The last mentioned principle
 was decisive in the Viking
 and Laval
 cases, both concerning industrial action preventing the exercise of economic freedoms: in the first case, freedom of establishment (Article 49 TFEU) invoked by a naval enterprise in the process of adopting the Estonian flag of "convenience" instead of the Finnish flag; in the second, the freedom to provide services (Article 56 TFEU), invoked by a Latvian construction company that had been awarded a contract in Sweden under the working conditions set by collective agreements in force in Latvia.

The Court recognized that the right to strike is a fundamental right in EU law, as enshrined in the Charter of Rights.  However, it cannot be exercised regardless of the principles of fundamental economic freedoms guaranteed by the European order.  It follows that a strike is legitimate if its aim is the protection of workers and if the damage to economic freedom is proportionate to that aim.  Using this argument in the Viking case, the Court recognized the need, for the national court, to assess whether the employment and working conditions of seamen were really at risk because of the shipping company’s change of flag.  In the Laval case, the court of Luxembourg made a similar assessment of the working conditions of workers employed by the Latvian company, referring to Directive 96/71/EC, which identifies standards of protection that the host state must provide for posted workers.  And the Court thought that the strike organized by the Swedish trade unions was "disproportionate" and illegitimate, precisely because of the fact that it sought to impose higher standards than those required by the Directive. 

In the Viking and Laval judgments we can clearly see that the original significance of the competence distribution model has been turned upside down.  The EU’s lack of competence in the area of social rights (such as the right to strike) exposes it, on the one hand, to the negative effects of integration produced by internal market rules, and precludes, on the other, the possibility of "neutralizing" these effects through the positive integration of common and mandatory social standards at the supranational level. This scenario is exactly the opposite of the one envisaged by the founding fathers. 

As mentioned above, the Viking and Laval judgments highlight the effects that this change of perspective produced after the EU’s eastward expansion.  For new Member States the function of the "binary" model is to guarantee the competitive advantage they enjoy in virtue of their social and industrial relations systems, which are weaker and, therefore, more attractive to economic actors.  This model was their primary reason for joining the EU: it was a guarantee that there would be no attempt to export the higher social standards of Western states (as envisaged in the Charter’s «European social citizenship»), and that these social standards would not stop economic exchanges within the EU. 

Thus, an "asymmetrical" balance has been established between economic freedoms and social rights.  The right to exercise collective autonomy is protected as long as it pursues interests considered "justified" and is proportionate.  Thus, it is clear that social rights and economic freedoms are not on an equal footing, since only the latter are fundamental freedoms enshrined in the Treaty.  Not only: social rights are recognized by the EU only if they are recognized at national level.  The EU does not add anything to them, so that if a member State does not recognize a right, the problem of balancing it with market freedom does not even arise. 

The direct horizontal effect of rules that recognize economic freedoms means they can also be used to "balance" social rights which are structurally "anti-economic", such as the right to industrial action and collective autonomy. Hence the stir caused by these rulings, especially among labour lawyers,
 involving, as they do, "epoch-making" changes to the founding principles of national industrial relations systems.  The notion that collective autonomy and collective bargaining cannot be freely conducted but ultimately have to be legitimised from the perspective of market rules is a blatant contradiction of the voluntaristic principle that governs relations between social actors.   

4. Market freedom and social security: the Kattner ruling
The same interpretation of market freedom adopted in the Viking and Laval rulings can be found in a recent ruling that touches on a totally different area of the welfare state: social security.  The Court has ruled several times on the compatibility of social security monopolies with the principles of anti-trust law laid down in the Treaty (now articles 101-106 TFEU, ex articles 81-86 TEC), starting with the famous 1993 Poucet et Pistre ruling.
 Case law in this field recognized the compatibility of monopolies with competition rules because their activities involved solidarity, based on three indexes: distribution, financial and intergenerational.  The presence of the three indexes means that the activities carried out by social security institutes are not of an economic nature; thus, they cannot be regarded as enterprises under articles 101 and 102 TFEU and do no have to adhere to the rules of competition.  Following this line of argument the Court did not submit INAIL to an assessment of economic efficiency (pursuant to Article 106 paragraph 2) in the famous CISAL ruling of 2002.

However, this scenario could change after the Kattner ruling of 18 March 2009.
 The ruling concerned a German law which guarantees the monopoly of a security fund against accidents at work in the mechanical, construction and carpentry sectors.  The legitimacy of the legal monopoly of public social insurance systems in this case was assessed from the standpoint not only of competition rules but also of the freedom to provide services. 

The German law was not judged to be in conflict with the anti-trust law because the institute in question could not be considered to be an undertaking under articles 101 and 102 TFEU. However, the law itself could constitute an obstacle to the free movement of services unless it were proved that the monopoly in question, which prevents other operators from accessing the market, was necessary and proportionate to ensure the financial stability of that specific social security sector.  This delicate assessment had to be made by national court, i.e. it had to apply the criteria of necessity and proportionality to the social security system in question. Thus a scenario unfolds, as it did in the Viking and Laval rulings in relation to industrial relations, in which public social security systems may be subjected to an assessment of compatibility with the exercise of market freedom.

 It may seem a contradiction that the Court should concern itself with the activities of a non-economic institution, one which is, therefore, excluded from market rules, judging them to be potentially damaging to economic freedom.
  To explain this apparent contradiction it is important to understand how the integration of the services market is bringing about a qualitative leap in the balance between market freedom and social regulation in the European integration process.  

In the Kattner ruling, the Court confirmed what had already emerged in earlier case law regarding the fact that the area where competition rules are applicable is not the same as the area where internal market rules are applicable: the area occupied by the latter is broader because they ensure a fundamental freedom (the freedom of economic actors to move freely), and so they can always be invoked unless there is something to justify a limitation.  Since competition rules presuppose the existence of a company to which they are applicable, it is not enough for an activity to be recognized as not having an economic nature in a national system to exclude it from being assessed as detrimental to the economic freedom of others who perform the same activity under the rules of another Member State.  By applying the principle of mutual recognition to the services market, an activity may represent an obstruction to the free movement of services even if the activity does not qualify as a service in the country where it is provided.  No area of the welfare state and no social right is immune from the assessment of compatibility with market rules, because even the most universal of welfare systems can be seen to limit to the economic freedom of those who operate from another Member State.

Azoulai is right to consider the obligation of a state to review national policies in the light of trans-national interests as the most significant and characterising element of the European integration process.
  However, it is a case of understanding which national policies and supranational interests are affected by integration dynamics.  The above rulings show clearly that the trans-national interests in question are those of the economic actors whose right to move freely and exercise market freedoms is recognised by the EU, and the national policies are those that regard social rights, with which the above interests may come into conflict and for which reason they should be reconsidered so as not to harm the said interests or hinder them as little as possible.       

5. The service market and access to medical and health services
Health care access is another area of case law that clearly shows how the free movement of services has become a lever to prise open any sector of the welfare system and expose it to an assessment of economic rationale, regardless of the principles on which it is based in any given member state.  This represents the third area of the welfare state in which national sovereignty is being eroded, despite the fact that it is not within the EU’s sphere of competence. 

There are many example of this type of case law,
 starting with the 1998 Kholl ruling,
  founded on the bi-directionality of the free movement of services (supply and demand). 

Anyone travelling to another Member State to receive paid health services has the right to this freedom, as defined in Article 57 TFEU.  Payments also exist in public health systems, by way of either reimbursement of medical expenses by social security institutes or funds, or direct payments.  If a state denies the reimbursement of expenses incurred abroad, payable at the rates set for similar services provided by the national health system, this constitutes a restriction of that freedom.  Like all obstacles to economic freedoms, such restrictions must be justified in terms of necessity and proportionality.  In the case of hospital services, a system of prior authorization may be used for reimbursements, to preserve the financial stability of the health system and to ensure programming needs.  A refusal to pay reimbursements cannot be based solely on the existence of a waiting list, which may, in fact, be unjustified if it involves an excessive period of waiting for the patient, so as to constitute an "undue delay".  Reimbursements should be assessed by taking account of «all the circumstances of the case», i.e. the overall health of the patient, as ascertained in regular checkups.

An analysis of case law on this issue clearly shows how the Court has concerned itself with the health policy choices of Member States, despite the fact that it is outside the EU sphere of competence.  And this type of assessment is made regardless of the existing health care system model in the country of residence of the patient who decides to seek treatment abroad.  In the Watts ruling,
 the Court held that the presence of a free universal national health service, like the one in the UK (which, like the one in Italy, does not charge for its health services), does not mean that the free movement of services may not be invoked if the patient receives a "service" in accordance with EU law in another Member State.  It is the same line of argument followed by the Court in the Kattner ruling. 

Case law on health services, however, also includes assessments that are the opposite of those found in the abovementioned rulings. It would appear the social rights of the European citizen are being extended, since he or she acquires the right to "quick treatment" directly based on EU law, irrespective of nationality and State of origin. But this extension is ambivalent in nature, because it does not concern a European patient’s social right to health but his or her right to economic freedom. This means that the balance created is not dissimilar to the balance created in other areas of the welfare state. In this case, too, The Court evaluates the relationship existing between the economic interests recognized by the EU and the general interests pursued by a Member State in its national welfare system. It is a question of balancing the interest of the individual to access any member states’ health service facilities (public or private) at the expense of their own health system with the general interest of ensuring the proper functioning of that system; the latter becomes an exception that, once again, has to be justified. An individual’s right to health is recognized in a market logic that can potentially erode the right to health understood as a social right protected at national level. The Court’s assessment of waiting lists is clear proof of this. These are used to allocate limited resources in an optimal manner in a public health system; recognizing an individual patient’s right to be treated more or less promptly depending on his or her state of health; ignoring the priorities established in a waiting list, means satisfying less urgent needs rather than more urgent ones. In other words, it means defending the right to health of an individual at the expense of all others.

6. EU citizenship and access to welfare services

Rulings on health care bear a strong analogy to case law on EU citizenship, established as we know by the Maastricht Treaty and particularised in the second part of the TFEU. Case law in this sphere is considered to be the most advanced example of the court’s broad interpretation of Treaty rules, aimed at guaranteeing citizenship rights unfettered by the constraints of economic integration. And it is precisely this idea of European social citizenship that can be found here in its early stages.
 

The Court of Justice, guided as always by the principle of maximum effectiveness of Treaty rules, adopted an extremely broad interpretation of Article 21 TFEU (ex Article18 EC Treaty); this provision grants all EU citizens the right to move freely, thus making any discrimination based on nationality illegal (in accordance with the general principle enshrined in Article 18 TFEU). This does not mean that anyone sojourning in a Member State is entitled to access the welfare of that state, since the need to ensure the financial stability of a national social security system makes it acceptable to reserve social services for those who, by working, are contributing to help sustain this system economically. For this reason, full equality of treatment is only guaranteed to workers who are posted to EU countries under Article 45 TFEU. The institution of EU citizenship, however, requires Member states to provide (in the words of the Court) «a certain degree of interstate solidarity», to be assessed in terms of proportionality.
 This again means that the court is making an assessment of the choices of Member States in sovereign areas: to deny foreign nationals the social benefits guaranteed to national citizens by the social security system is not legitimate if it does not constitute an "unreasonable burden", that is, if it is not justified in terms of the applicant’s degree of integration in the host country and the type of service requested. 

Starting with the well-known Martinez Sala ruling,
 there has been a gradual erosion of the limits placed on access to welfare services for foreign nationals who are not economically active. This has benefited job-seekers, the unemployed and (especially) students. In this way freedom of movement has become a way of acquiring the right to the social services directly guaranteed by the EU. This process of erosion cannot be said to have come to an end even with the adoption of Directive 2004/38/EC on the free movement of EU citizens, which states that foreign nationals intending to stay for more than three months must have sufficient resources for themselves (Article 7) and introduces a derogation to the principle of equal treatment (Article 24): in fact, in previous case law, the Court used Treaty rules on citizenship to overcome limits imposed by derived legislation.

A comparison with case law on economic freedom, however, highlights the ambiguity and weakness of this process of social citizenship construction through court rulings. In fact, both strands of case law are based on the same regulatory principles. In terms of balance, the Court’s assessment of the rights of "citizenship" is not dissimilar to its rulings on economic freedoms: the rights of individuals travelling in the EU depend on the state’s need to ensure the financial stability of its welfare system. In terms of social citizenship, it must be said that when balancing these rights and needs, two dimensions (or if you will, two concepts) are involved: one individual (supranational) and the other collective (national). The social right guaranteed by EU law has an exclusively individual dimension and can be invoked by the holder of this right when he or she believes it has been infringed. What is completely missing is the collective and political dimension that is typical of social rights, defined as such because they are guaranteed through the adoption of redistributive economic policies. And this is the obvious consequence of the fact that the EU lacks any competence over the social rights that European citizens can access thanks to EU law. In short, the social citizenship created by court rulings is a social citizenship without a welfare state and, therefore, ultimately enters into conflict (yet again) with the regulatory principles on which it rests.

It is this dissociation, between the level at which rights are recognized and the level at which redistribution and solidarity policies are adopted to give them substance, which is at the source of criticism directed against the Court of Justice (especially in the Anglo-Saxon world ). Rather than extending the social rights recognized by Member States, European citizenship leads to the creation of a sort of inverse solidarity, which can be summed up in the image of an upper class continental student whose studies are paid for by taxes levied on the British working class.
 This criticism is a little excessive (considering that the phenomenon of so-called social tourism is still not widespread) but it may not be ignored because it shows that it is illusory to think of achieving real solidarity between Member States through the dynamics of negative integration as promoted through court rulings. And there is a further paradoxical effect: the impact of case law on citizenship and free movement penalizes the most generous and universalistic social systems. It is clear that in States which do not provide universal unemployment and education services (as in Italy), the problem of a foreign national’s right of access does not even arise.

7. Is another balance possible? 

The latest institutional developments do not point to any major changes in the scenario described above. We have already talked about the Lisbon Treaty: the Charter of Rights is now on an equal footing with the primary sources of the EU but this change will not greatly impact the dynamics of integration since the Court of Justice was already referring to the Charter in its rulings despite the fact it had no "formal" legal effect.

This does not mean that there may not be developments in European case law that will lead to the establishment of a different relationship between negative integration and social rights. At present there seems to an ongoing and not too latent conflict between attorneys general and the Luxembourg court. While the former’s interpretations of the principles of the internal market stop short of making social rights immune from market "infiltrations", they do call for a less "unbalanced" and "asymmetric" relationship with economic freedoms.

This is what clearly emerges in the conclusions of the Viking and Laval cases. Miguel Poiares Maduro (the AG in the Viking case), in particular, deserves credit for shifting the question onto the supranational level, asserting the need to create a balance between values that, in the EU system, should be considered on an par: «A policy aimed at coordinating the national unions so as to promote a certain level of rights for seafarers is consistent with their right to collective action. In principle, it constitutes a reasonable method of counter‑balancing the actions of undertakings who seek to lower their labour costs by exercising their rights to freedom of movement. One must not ignore, in that regard, the fact that workers have a lower degree of mobility than capital or undertakings. When they cannot vote with their feet, workers must act through coalition.  The recognition of their right to act collectively on a European level thus simply transposes the logic of national collective action to the European stage».
 In Maduro’s opinion it is not industrial action in itself (as the spontaneous result of collective autonomy coordinated by national unions)  which conflicts with the rules on free movement but a union’s insistence that the action undertaken should be supported by the trade unions of other countries.
 This could be seen as a sort of invitation for workers and trade unions to overcome protectionism and nationalism and carry out action at an interstate level, i.e. the same level at which companies exercise their market freedom.  

The same standpoint is taken by the AG Trstenjak, albeit in a totally different context, in the conclusions of the recent Commission v Federal Republic of Germany case.
 A complex case concerning a German law that provides for the allocation of part of the remuneration of employees of local authorities to supplementary pension funds managed by entities identified by collective agreements; hence the problem, raised before the Court, of the compatibility of such a mechanism with the requirements of Directives 92/50/EEC and 2004/18/EC on public procurement procedures. The legal bases for these directives are the market rules on internal services; so it is again a question of addressing the relationship between these and the exercise of collective autonomy, as in the Viking and Laval cases. In fact, A. G. Trstenjak criticises these rulings and configures the balance between economic freedoms and social rights differently. In agreement with the line of argument used by the Court of Justice in the 2003 Schmidberger case on the movement of goods,
 the two should be on a par (in the opinion of the AG), as the two values are equally recognized by the EU, to prevent the "functionalization" of the right to collective autonomy to satisfy market requirements, as in the Laval ruling.
 When trying to establish a balance, it is necessary to take into account whether the protection of economic freedom could, in turn, bring about a compression of the essential content of social legislation, resulting in a "disproportionate" and thus unjustified protection of the former. 

Along the same lines, stated in even clearer terms, is the opinion of AG Cruz Villalon expressed in the conclusions to the Santhos Palhota case, again on the theme of the posting of service industry workers. In assessing the limits of a host state’s power to impose administrative charges and controls on the posting company, the AG makes full use of the changes introduced by the Treaty of Lisbon: he refers to the Charter of Rights (especially Article 31 on the right to safe, healthy and decent working conditions) as being part of EU primary law, and also the «cross-cutting social protection clause" of the TFEU provision that requires institutions "to take into account requirements linked to the promotion of a high level of employment, the guarantee of adequate social protection, the fight against social exclusion, and a high level of education, training and protection of human health» (Article 9), linking it explicitly to the establishment of a social market economy, referred to (as seen above) in Article 3, paragraph 3 TUE.
 The AG believes that this new institutional framework requires rights to be balanced in a different way, with more "weight" given to social rights.     

Even these arguments do not dispel all the doubts due the fact that the relationship between market freedoms and social rights is seen in terms of balance, a balance which is left up to the court to establish using the uncertain criterion of proportionality. It is this criterion that leads A. G. Trstenjak to opt for the illegitimacy of the exercise of collective autonomy and to look in detail at the content of collective contracts. This was confirmed by the court in Luxembourg, which ruled on the case without following the line of argument suggested in the conclusions.
 Similarly, A. G. Villalon confirmed well-established case law limiting a state’s powers over foreign companies, in line with the final decision of the Court.
 This goes to show that, beyond statements of principle, once there is talk of balancing (national) social rights and (European) economic freedoms, the first will necessarily end up being compressed.

The welfare state, and the system of industrial relations it entails, was built on the idea that social rights come before the free market
 and that trade union freedoms necessarily involve a restriction of economic freedom. But this is the main result of European integration, whose founding principles, today, even determine our material constitution: in the social market economy, market rules are the essential parameters, a premise to be taken into account by national systems, requiring a reinterpretation of all fundamental rights. Thus, any derogation needs to be justified, in accordance with the meta-principle of proportionality.   

The resulting multi-order system for the multi-level protection of rights is unique and cannot fail to fascinate jurists. What we have tried to highlight in these pages is how the dialogue between national and supra-national sources is not a dialogue between equals, but is unequivocally biased towards the fundamental economic freedoms imposed by the hard core of EU sources. In this dialogue between sources of a different nature and level, those that protect social rights remain subordinate to those aimed at ensuring the functioning of the internal market, the only ones that have the status of fundamental rights exercised at European "level". The fundamentality now attributed to social rights, and formally enshrined in the Charter of Rights, has an entirely different meaning and scope: it legitimises derogations to the operation of market forces but only on condition that these rights are already recognized in national law and protected in a way that does not "disproportionately" affect the freedoms based on EU law.

Conclusions

Criticizing Court of Justice case law is an ungenerous exercise. The Luxembourg judges apply and interpret treaty regulations and existing derived legislation. What is highlighted in case-law on economic freedoms is precisely the weakness of EU policy, leaving it up to the courts to fulfil a task that is not for them to fulfil: to give substance to European social citizenship by clarifying how they relate to market rules. 

A substantial change in the existing balance between market freedoms and social rights in the EU can come only through a process of political integration. But the current framework is not very reassuring since it is not only social actors but also Member States that are divided in pursuing often conflicting interests. 

The awareness of the inadequacy of existing rules to govern the internal market of the EU's 27 member states is widespread, as evidenced by recent initiatives taken by the Commission. In a report by former Commissioner Monti, drawn up on behalf of Commission President Barroso,
 economic integration was also seen in the light of the effects it produces at the social and employment level. Once again, there was a call for a "social market economy" which should not be ignored in the construction of a "stronger" internal market, the risk being the break-up of the European project itself. Economic and social objectives, to Monti’s way of thinking, are bound together, and proposed legal reforms do not alter the present institutional setup; indeed, they are consistent with the recent changes introduced by the Lisbon Treaty. On the central issue of the posting of workers to other countries, the idea is to clarify the obligations introduced by the implementation of Directive 96/71 and improve the system of inter-state cooperation and exchange of information. The risk of internal market rules affecting national industrial relations systems could be prevented or at least reduced by adopting a clause similar to the one in Regulation 2679/98 on free movement of goods protecting the right to strike
 and the introduction of informal procedures for settling labour disputes.

A more critical stance on Court of Justice case law is that of the European Parliament, which calls for a review of anti-dumping rules in the services market in Directive 96/71.

The proposals put forward by the trade unions are on a different level. The European Trade Union Confederation (ETUC) has advanced the idea of a Social Protocol annexed to the treaties that keeps the competence of Member States in social areas (especially collective autonomy and industrial action) free from the constraints of the internal market.
 This involves exempting EU laws protecting social rights guaranteed at national level: a line of argument that is not fully convincing because rather than reducing fragmentation and differences between the systems of different Member States, it increases them. To change the balance within the internal market, European integration needs to evolve ways from the binary system of division of powers, which, as we have shown, leaves the protection of social rights in the increasingly "weaker" hands of nation states.

It is not a question of merely defending national systems from the dynamics of economic integration but of creating a European level of protection of social rights, to redefine their relationship with market rules, to reassert their primacy, in tune with the founding principles of the European social model, beginning with the rights which underpin the exercise of collective autonomy, the constituent elements on which that same model is based.
 It is even more urgent to strengthen the legal and institutional framework underpinning the exercise of social rights in the EU order, given the current economic and financial crisis of the global market, which exposes European workers ever more dramatically to the risks of social dumping, as the events in Pomigliano d'Arco have so clearly shown in our own country.  

Karl Polanyi words are still relevant and should be a note of warning to EU institutions and Member States:
 economic crisis leads either to a stronger social democracy or the advent of fascism. Today, this means that the crisis will lead either to the construction of a stronger social Europe or a return to national entrenchment, which, historically, has foreshadowed fascism. 
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