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The Role of the Equality Principle 
in the European Multilevel System*
1. From Mangold to Kücükdeveci: does a general principle of equality and non discrimination exist in the EU legal order?
Following the formulation of a clause introduced by the Amsterdam Treaty that conferred a new competence on the Community, namely «to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation» (art. 13 TEC), and the introduction by the European Charter of Fundamental Rights of a general principle of equality (art. 20), and of a series (literally not exhaustive) of express prohibitions of discrimination (art. 21),
 a debate began on the effects that the principle of equality would have on the system of competences established by the Treaties. One interpretation suggested that, while the Charter overcame the main limit of art. 13 – that is the absence of a directly enforceable individual right not to be discriminated against –   in view of the restrictions established by the horizontal clauses of the Charter,  the two principles could only be invoked if the unequal treatment had occurred in one of the areas of Community competence and under the conditions and within the limits defined by the Treaties.
 

 The fact is equality is not a competence but a general principle, whose scope cuts across the whole Community order, just as it does in domestic legal orders. Through the inclusion of a Charter of Fundamental Rights in the Community system, the principle of equality was to become an integral part of this system. It was thus not difficult to foresee that the principle of equality and the express prohibitions of discrimination would be the “picklock” to unpick the rules on competence devised by the framers of the Charter.

The judgment in which the ECJ for the first time ruled on the new directives initially appeared to be a clear sign that this prediction was coming true. 

  In Mangold the Court interpreted the specific prohibitions of discrimination enshrined in the new anti-discrimination law as an expression of a general equality principle which is to be considered a general principle of Community law. The source of this principle is to be found in various international instruments and in the constitutional traditions common to Member States. This statement is not new;
 what is new, however, is the consequence drawn by the Court, namely that 

Observance of the general principle of equal treatment, in particular in respect of age, cannot as such be conditional upon the expiry of the period allowed the Member States for the transposition of a directive intended to lay down a general framework for combating discrimination […] In those circumstances it is the responsibility of the national court, hearing a dispute involving the principle of non-discrimination in respect of age, to provide, in a case within its jurisdiction, the legal protection which individuals derive from the rules of Community law and to ensure that those rules are fully effective, setting aside any provision of national law which may conflict with that law [...] even where the period prescribed for transposition of that directive has not yet expired.

Thus the Court appears to assert that, inasmuch as they are a specification of an equality principle which exists independently of the directives, the prohibitions of discrimination have a life of their own, regardless of whether Member States do or do not implement them, and regardless also of the present or future balance of competences.  The consequence of the precise and unconditional nature of the equality principle is that even specifications of the principle itself may produce effects for all involved and therefore be invoked by private parties against the State and by private parties against other private parties. The fact that it is in the end the prohibition of discrimination established by the Framework Directive 2000/78/EC, and not (just) the general equality principle, that provides interpretative guidance for the national courts can be seen in the specific reference that the ECJ makes to the provisions of the Directive itself, and in particular to those of art. 6, which identify cases of legitimate justification for differences of treatment on grounds of age. The upshot of this was to attribute to a directive that had not yet been transposed an effect which is similar to the horizontal direct effect of transposed directives in a judgment involving two private parties.

The consequence of this approach is that a Member State’s employment policy choice, which the Court in the first part of the decision had held not to be subject to judicial scrutiny in respect of Directive 99/70/EC on fixed-term work, and in particular in respect of the non-regression clause contained in it, because it was outside the scope of the directive and its aims, becomes so, however, in the second part of the same decision, in relation to one expression of the equality principle, namely the prohibition of discrimination on the grounds of age and the related proportionality test. 

Many critical comments of the decision immediately noted that the doctrinal rule that directives cannot have direct effect cannot be overcome because it can be traced back to the specific nature of the powers conferred on the Community by acts such as directives.
 What they failed to note is that the horizontal effects are not the result of the directive per se, but of the applicability of the equality and non-discrimination principles.
In Mangold the ECJ reversed the reasoning it had generally followed in its caselaw on equality. Whereas previously the started from the express prohibitions of discrimination contained in the Treaty to conclude that equality had the status of «fundamental principle of the Community legal order», this time it took the opposite route: it is the principle of equality which provides the autonomous legal ground for the prohibition of all forms of discrimination on grounds of age, regardless of whether they are expressly prohibited by the Treaty and the secondary law. One could logically conclude that the same principle can allow any unjustified difference of treatment to be scrutinised by the Court, since what the principle requires, as a principle which shapes the production of legal rules,  is  not to treat similar situations differently or different situations similarly, except when the different treatment is objectively justified.
 The equality scrutiny would thus end up introducing in the Community order a widespread judicial scrutiny of any different treatment, similar to the one exercised by national constitutional courts, regardless of whether the criterion used is excluded from or included in the list of expressed prohibitions of discrimination, and regardless of the source of the act or of the nature of the competences. The problem which arises is to distinguish the intensity of the judicial scrutiny depending on the criterion used (higher in the case of suspect classifications), but this is linked to the existence of a prescriptive theory of discrimination. I will come back to this later.
That these are the implications of Mangold and that they do not only concern the issues discussed most in the aftermath of the decision (i.e. the actual existence or otherwise, in EU law, of a fundamental principle which prohibits discrimination on the grounds of age, and of the horizontal effects of the directives), became immediately clear from what may be considered the most severe criticism of the Grand Chamber’s conclusions. It can be found in the Opinion of Advocate General Geelhoed in the Chacon Navas v. Eurest Colectividades sa case on discrimination on the grounds of disability. In his learned opinion, the danger of such an extensive interpretation of the principle of non discrimination is that of exceeding the limits established by art. 13 of the EC Treaty on the applicability of the principle itself. These limits regard both the subsidiary character of the non discrimination clause, and the observance of the respective competences of the Community and of the Member States.  Nor, he states, would it be possible to achieve such a result by referring to the general principle of equality. Indeed the consequence would be:

The creation of an Archimedean position, from which the prohibitions of discrimination defined in Article 13 EC can be used as a lever to correct, without the intervention of the authors of the Treaty or the Community legislature, the decisions made by the Member States in the exercise of the powers which they – still – retain “ (para. 54). 

Hence, the broad discretion which States enjoy in choosing the measures capable of attaining their objectives, such as in employment policy matters, on which the Community «has at most partial powers, but more often complementary powers», would be reduced beyond what is allowed by the current separation of powers. 

As in many cases, the arguments of the Court are much more concise than those of the Advocate General. But the Court did not fail to respond to his call for caution (Opinion, para. 56). In a concise but significant passage, the Court points out that:

It is true that fundamental rights which form an integral part of the general principles of Community law include the general principle of non-discrimination. .... However, it does not follow from this that the scope of Directive 2000/78/EC should be extended by analogy beyond the discrimination based on the grounds listed exhaustively in Article 1 thereof.

However, the Chacon Navas decision opens up more problems than it resolves. The significance of the decision is not fully clear. The Court may have wished to go back to Grant. In other words, as the Court had done at that time, it did not wish to take the place of the legislator in making unlawful a further discrimination ground, which was not expressly mentioned in Community law. But it may have also wished to step back from the greater implications of Mangold i.e., as I have said, the possibility of introducing a widespread equality scrutiny, similar to that performed by national constitutional courts in Europe and by the US Supreme Court.

That the Court is uneasy about going down this road is understandable, but the result is a wavering, uncertain line of decisions not only with respect to the fundamental principles and the hierarchy of sources (the relationship between general principles and directives, the scope of the supremacy of Community law, the theory of direct effect), but also as regards the specific questions posed by the new anti-discrimination law, namely the relationship between the general principle of equality and express prohibitions of discrimination and the intensity of judicial review to be used in applying the former and the latter.

There have been lively discussions on some of these issues at the national level and the fact that, in this case, dissent has been explicit not only in doctrine, but also in the opinions of the Advocates General is emblematic. The opinions highlight more than the Court’s decisions (all the more so due to the absence of dissenting opinions) the fact that, in a Union made up of 27 Member States, the ECJ is itself the reflection of the cultural diversity, which comes even before the legal diversity of the national systems, as well as the individual legal education of its members.

A comparison of the opinions of the Advocates General in the Palacios de la Villa, Coleman, Bartsch and Kücükdeveci cases shows a clear rift in the way the principle of equality and the role of judicial scrutiny are understood, so much so as to lead one French scholar to conclude that there is no such thing as a minimum level of consensus in the Community system, on the meaning, function and scope of such a fundamental principle.
 There are those who believe that the principle of equality is not able to extend the material scope of art. 13, or who seem to question that there even exists a general principle of non discrimination in the Community order (Màzak); those who, not only re-affirm its existence, but claim that art. 13 and the ensuing legislation that has been adopted must be interpreted in the light of the general principle and the values underlying it, i.e. human dignity and personal autonomy (Poiares Maduro). A middle position – one that is difficult to understand – is that expressed by Advocate General Sharpston, who states: «the general principle of equality operates in certain circumstances so as to prohibit discrimination based on age, but [...] there was not, ab initio, a separate, detailed principle of Community law that always prohibited discrimination on grounds of age». Finally, there are those who chart a middle course between the normativist and realist positions, concluding that the principle of non discrimination is a fundamental principle of Community law because this is the evolution of Community law and this is the will expressed by Member States and by Community institutions in promoting this evolution (Bot). 

However, in the decisions which followed Mangold the Court has avoided intervening directly on the matter, just as it has avoided expressing a clear position on the category of suspect classifications and on the type of judicial scrutiny applicable in these cases, despite the fact that the issue is present in the opinions of all Advocates General, once again with very different emphases. Other issues appear to have come to the fore - on the one hand, that of ensuring the effectiveness of Community law; on the other the limits that the ECJ faces/encounters in exercising its powers of interpretation, which is the same as saying, the limits which Community law encounters with respect to national law and the scope of the supremacy of EU law. The position expressed on the issue in Bartsch is firm. The Court held that «the application, which the courts of Member States must ensure, of the prohibition under Community law of discrimination on the ground of age is not mandatory where the allegedly discriminatory treatment contains no link with Community law» (para. 25). In the specific case no such link existed: «the national rules in question did not constitute a measure implementing a Community directive, by means of which they would have thus been brought within the scope of Community law. The Court continued: «No such link arises either from Article 13 EC or, from Directive 2000/78 before the time-limit allowed to the Member State concerned for its transposition has expired».

If we bear in mind that in Mangold too the directive had not yet been transposed, the key argument seems to be the scope of Community competences rationae materiae. 

The Court apparently went back to its traditional doctrine: for it to recognise a dispute and deliver a decision, the main proceedings must have a link with Community law. However, the ECJ did not answer a key question i.e., why, as happened in Mangold, cannot the link with Community law be constituted specifically by the principle of equality, which pre-exists the directive and art. 13?

The distinction which the ECJ makes on this point in Bartsch with respect to Mangold is not persuasive: in the latter case the link was provided by the fact that the national legislation at issue was a measure implementing an EU directive, i.e. directive 1999/70/EC (para. 75). However, this argument was a rhetorical device in the rationale followed by the ECJ in its decision.  Indeed the Court / ECJ had contradicted itself when, in deciding whether the national legislation did not comply with the non-regression clause pursuant to art. 5 of the Directive, it answered negatively on the basis of the consideration that «a reduction of the protection provided to workers in the sphere of fixed-term contracts is not prohibited as such by the framework agreement where it is in no way connected to the implementation of that agreement» (para. 52).

In the subsequent case, Kücükdeveci, the referring national court explicitly asked the ECJ the question whether the existence of direct discrimination related to age must be evaluated on the basis of primary EU law, as, it noted, “the Mangold judgment would appear to suggest (my italics), or in the light of directive 2000/78”. It also asked whether it was necessary to refer the matter to the ECJ before disapplying the national law, so as to safeguard legal certainty and the legitimate expectations of parties in the dispute. 

While the Court’s response on the latter question is clear, the same cannot be said for the first one. The Court ruled clearly and concisely that, by reason of the principle of supremacy, the national court adjudicating a dispute between private parties has the duty to ensure compliance with EU law, disapplying, if necessary, any contrary provision of national law, regardless of whether a preliminary reference is submitted to the Court on the interpretation of this principle and regardless of the conditions of national law under which a Court may disapply a national provision which it considers to be contrary to the constitution (paras. 55 and 56).
 
But which Community law is being applied? The general principle or the Directive? The answer lies in the middle: the law to be applied is «the principle of non discrimination on the grounds of age, as given expression by Directive 2000/78».  The relationship between the principle and directive is a circular one: on the one hand, the general principle endows the directive with the position in the hierarchy of sources typical of primary law and the possibility of applying it in cases between private parties; on the other, the directive provides the links between the national legislation and EU law, thereby enabling the application of the principle itself. The result is an ambiguous formula, which risks becoming the umpteenth exception of the many created by European caselaw to the rule that directives do not have horizontal direct effects.

In its reasoning the ECJ refers to its previous decision Defrenne II, but the analogy is not persuasive. In Defrenne the Court enunciated the doctrine of the direct applicability of the general principles, also in cases between private parties, while the directives were entrusted with the function of specifying the principles and facilitating their application; in Kücükdeveci the strength and applicability of a general principle is restrained by the conditions of effectiveness given to the secondary law.

The Court’s solution is even less persuasive if we compare it with previous decisions and decisions delivered on similar subjects. 

Looking back, we can note first of all that the necessary condition for discrimination prohibitions to operate was not so much linked to the scope of Community law, but rather to the fact that their infringement would hamper the aims pursued by Community law and the enjoyment of fundamental economic freedoms.
 In other words the discrimination prohibitions were capable of piercing the veil of competences merely due to their functionalist nature. But there is another observation to be made. In truth, the case in which the Court began to extend the scope of the equality principle to national norms apparently not regulated by Community law already contained a different perspective. The Cowan case,
 regarding discrimination based on nationality prohibited by art. 7 of the Treaty, concerns economic freedom. Mr. Cowan – a British tourist who had been assaulted in France – was protected as a recipient of services. But when the Court held that he had the right to receive compensation as provided for under the French criminal procedure code in such a case (a matter clearly outside the scope of  Community competences), it did so by making two assertions. National norms  «may not discriminate against persons to whom Community law gives the right to equal treatment» or «restrict the fundamental freedoms guaranteed by Community law». As a result both the principle of equality and fundamental rights define by themselves which «situations are regulated by Community law». While the second condition (restriction of one of the fundamental economic freedoms guaranteed by the Treaty) corresponds to one of the cases in which the Court has long considered itself able to scrutinise national laws which fall outside the scope of Community law in the light of the fundamental rights «the observance of which the Court ensures»,
 the first condition (infringement of the right to equal treatment) reveals an understanding of equality as a principle through which the Court is potentially able to expand its scrutiny to any area of national legal orders.
 

The ECJ’s reasoning in its decisions after Mangold appears to be inconsistent also when compared with other decisions of the same period dealing with both prohibitions of discrimination established by the directives on non-standard work,
 and prohibitions of discrimination related to other personal grounds. 

In the Del Cerro Alonso ruling, the Court, going against the opinion of Advocate General Poiares Maduro, held that the prohibition of discrimination between fixed-term and permanent employees enshrined in Directive 1999/70/ec can be applied to all employment conditions, including pay, despite the fact that this matter is specifically excluded by art. 135.5 of the Treaty from Community competences. And this because the principle of non discrimination cuts across the scope of competence and operates in relation to all operates in relation to all employment terms and conditions. The competence rule, in short, gives way to the equality rule, because the opposite would mean reducing the scope of the latter.

In K.B. and Richards  the discrimination complained of by the plaintiffs did not directly concern the entitlement of a right protected by the Treaty, but one of its preconditions protected by EC law.
 The unequal treatment did not refer in fact directly to the award of a survivor's pension or a pension of old age to transsexuals, but to a necessary precondition for the granting of such benefits: namely, the capacity to marry”. 

Asked to rule on whether there had been a violation of the principle of non discrimination on the grounds of sex by the UK legislature due to the fact that the latter did not allow the applicant, following surgical gender reassignment, to amend his birth certificate, thereby preventing a transsexual from marrying and enjoying all the related benefits, the ECJ answered yes. And this, despite the fact that the principle of equality would thereby end up affecting the UK Births and Deaths Registration Act, a subject which fell outside the scope of Community law. The United Kingdom was obliged to amend its national law in conformity with the Court’s decision (as well as previous decisions by the ECHR).

In this caselaw the principle of equality ends up playing the same role in European integration that it has always played in all multilevel political systems, namely that of realigning the boundaries of competences (and thus of power) between the centre and the periphery, making these boundaries dynamic, and of extending the jurisdiction of the courts called to apply them (thereby also reinforcing judicial power relative to political power). 

This happens because the principle of equality, as has already been noted, is a “non matter”, a “metaprinciple” that cuts across the sphere of competences of the European Union and of its Member States.

The caution shown by the Court in the Bartsch and Kücükdeveci decisions, following the criticisms made with regard to Mangold, it did not stop it using the equality principle as way of giving rights to a European jurisdictional circuit, which is capable of by-passing national jurisdictions.  

ECJ caselaw does not seem to be guided here either by a sound theory of the general principles, or by a clear vision of the role of equality in the European system.

The fact is that this process is taking place after the demise of the European constitution, whose entry into force would a priori have solved at least some of the ongoing disputes. Equally, the insertion in the Lisbon Treaty and the additional protocols of clauses that have created uncertainty as regards the meaning of the principle of supremacy and the relationship between fundamental rights and general principles in the EU legal order, may explain why disagreement appears, at this point in time, to be the dominant tone of the Community debate on equality. 

The very inconsistency of the ECJ’s decisions may also be explained by the fact that the discourse on equality and discrimination is taking place at a time when the relationships between different levels of government and jurisdiction in the EU multilevel system are being redefined. In a situation like this, the judicial dialogue on equality and fundamental principles becomes a tool of continuous negotiation on the distribution of legislative and jurisdictional competences between national and supranational institutions. The negotiation is ongoing because there is no constitutional framework to integrate and maintain differences within a single system.
 

2. Equality and the language of fundamental rights
The above function of the equality principle is likely to become more accentuated with the entry into force of the Lisbon Treaty and with the attribution of a binding force to the Charter of Fundamental Rights of the European Union. The discrimination cases show that when the principle of equality operates in connection with fundamental rights and with their nature as self-asserting sources, this provides legitimacy to the ECJ’s claim to have the right to decide on the distribution of competences.

The most recent such example is Kücükdeveci where reference to the Charter of fundamental rights, and more specifically art. 21, seems to have been the trump that put an end to the dispute on the existence of a general principle of non discrimination on the ground of age in European law. The same may happen as regards the existence or otherwise of a general principle of non discrimination, given that the prohibition of discrimination under art. 21 of the Charter refers to a list of factors that is literally not exhaustive. 

A prominent constitutional lawyer has seen in some of the recent Court`s decisions a sort of assertion by stealth of the doctrine of incorporation, without the limits previously laid down by the ECJ itself.
 I use here the term incorporation as defined by Joseph Weiler in his 1986 article, in other words as a process whereby or through which fundamental principles constructed initially as limits to a federal power become binding on individual states, which had until then been bound by their constitutions.

On this subject, there are those who have claimed that there is a risk of “judicial colonialism”, which, through the use of the weapon of fundamental rights under the banner of a battle fought for civilisation, might sacrifice the national cultural and social models already in existence.

And in fact, if we reread Weiler`s words as regards the conditions under which the incorporation doctrine asserted itself in the USA in the 1920s, we can note that two “anchors” were required: «one to define and elaborate the law of human rights at the central level; the second to project that law into state jurisdiction». In the United States these anchors were the Bill of Rights and the equality clause enshrined in the Fourteenth amendment. It would appear that these conditions are about to occur with the entry into force of the Charter of Fundamental Rights, with the principle of equality performing the specific function of the anchor projecting into the state systems the norms and principles established centrally.  However, it is unlikely that Europe will replicate fully what occurred in a federal system.

Federal government is the classical example of a multilevel political institution in which the constitutional and institutional power, whatever the original intentions, often ends up being concentrated at the central level. Despite similarities, European integration has so far produced a process where the questions of whether the integration of different legal orders gives rise to a dualist or monist system of exercise of legitimate powers and sovereignty, and who should have the final say in the case of conflicting norms and competences, is still a subject of a dispute that continues to rumble on within constitutional and European legal theory.

The management of the normative pluralism may instead require the creation of procedural channels that would act as tools of dialogue between national supreme courts and the European Court of Justice.
 In this perspective decisions such as those handed down by the Italian Constitutional Court (decision no. 102/2008 and order no. 103/2008) are to be welcomed. For the first time the Court, modifying a consolidated line of decisions, has declared itself willing to be bound by the preliminary reference procedure to the ECJ in relation to the interpretation and validity of Community law,

It is true that these developments entail the risk of a political overexposure of judicial power. This too explains the difficulties the Court faces in developing a consistent doctrine on discrimination. However, the possibility that the Courts will absorb the powers duly allocated to the legislative and executive bodies is, to some extent, inherent in the counter-majoritarian role played by the courts in applying the discrimination prohibitions. The express recognition of this role would appear to be the most important step in enhancing European anti-discrimination law. 

3. The counter-majoritarian role of the principle of non discrimination

Despite the variegated genesis of anti-discrimination protections, it is possible to pinpoint in both national and international law a number of constant characteristics which link their development inseparably with the problem of democratic pluralism (and thus to the problem of the legitimacy of power and political representation).
 Ever since the famous footnote four in the judgment handed down by the US Supreme Court in the Carolene Products case in 1938, the principle of non-discrimination has been used for the purpose of resolving one of the structural problems of democratic societies, namely the exclusion from the political process or from the results of that process of minority groups bearing characteristics signalling difference – be it with respect to the racial, ethnic or religious majority or with respect to the dominant gender. The task of correcting this malfunction in the system of political representation has been entrusted to the courts and their practice of strict scrutiny. 

Moreover, since the establishment of UN organization, discrimination prohibitions have been constructed as a protection accorded to the intrinsic value of the human being, to the right of recognition of one’s own identity. Since then identity-linked policies and anti-discrimination protection have become one and the same.

Some of the basic categories that have allowed the principle of non discrimination to grant excluded groups access to the political process, and in particular the categories of majority and minority, do not sit well with a supranational polity that has not yet defined the limits within which a minority is subject to the will of the majority. And they do not sit well either with grounds of discrimination linked to identity-related characteristics or to those that cut across groups (such as gender or age). 

 The perceived conceptual and institutional difficulties that courts encounter in exercising a counter-majoritarian role may explain the ECJ`s reluctance to go further along this road. 

For all the evident limits of the European Court of Justice’s doctrine of discrimination, cases such as P., Mangold, Maruko, Coleman and Feryn, show, nonetheless, that the Court is applying the principle of non-discrimination in an innovative and powerful manner, linking it firmly to the protection of fundamental individual rights and dignity. In this case, too, there are still several grey areas, such as the failure to clarify the role played by human dignity as a ratio for the special protection accorded by the Community legal order against discrimination based on subjective grounds. But these decisions remain a fundamental stage in the development of a new anti-discrimination law because they clearly remind us that the principle of non discrimination is one of the instruments that powerfully forges the very idea of community. Cases such as those mentioned above are telling the legislators and citizens of the Union’s member countries who must be recognised as an effective member of the community and treated as such. The perception that a community has of itself may change, but outsiders must also take part in this identity/rights dialectic. The Court can be the place where their voices are heard.

* This paper presents some of the findings of the research project. “The role of equality and welfare rights in the multilevel protection of fundamental rights”. It forms part of a project of national interest financed by the Minister of Education. The project involves the Faculty of Law of the University of Brescia, as well as the Faculties of Law of the Universities of Florence, Naples, Reggio Calabria and Catania.
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