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The long march of the European Union Charter of Fundamental Rights

1. A look at recent events
We shall begin by taking look at recent events and examine the reception given to the Charter by national and European institutions and the criteria used for interpretation and application. Let’s start from the beginning.

Following the solemn proclamation of the Charter in Nice in of 2000, the signing of the 2004 Constitutional Treaty and its rejection in the referenda in France and the Netherlands, the Treaty of was finally signed Lisbon and introduced some substantial changes. 

These include the abandonment of the constitutional project to abrogate all existing treaties and replace them with a single Constitution, and changes to the Treaty on European Union (TEU) and the Treaty establishing the European Community (TEC), to be called the Treaty on the Functioning of the Union, which is given legal status. The term European Community is to disappear but the two treaties, it is specified, «are not constitutional in nature»and that the word constitution will never be used.

Some changes also concern the Charter of Fundamental Rights, which has been given legal effect by being included in the Treaty of Lisbon.
 However, a compromise was not easily reached and has, in fact, left a deep and worrying scar.

Poland annexed a unilateral declaration which states that «The Charter does not affect in any way the right of Member States to legislate in the sphere of public morality, family law, as well as the protection of human dignity and respect for human physical and moral integrity». But there's more. The Protocol, which expressly concerns Britain, contains particulars of great importance.  The Charter is to be applied in strict accordance with the provisions of the articles in Title VII of the Charter itself (included at the insistence of the British), it is to be interpreted strictly in accordance with the explanations referred to in the articles, does not extend the competence of the Court nor create new rights and obligations.
 

The purpose of these specifications, as regards the intentions of the two countries, could not be clearer. The Charter has no constitutional value; it contains principles and rights but does not create new ones; it has to follow a strict and predetermined process of application and interpretation.
This should be our starting point, the deep-rooted hostility of some states, for an evaluation of the Charter, an examination of the criticism and the support given to it by European doctrine and case law.

2. The Charter, the Doctrine and the Courts
2.1 The doctrine
Experts were quick to see the importance of what had happened from June 1999, the date of the Cologne European Council Resolution, to December 2000, when the Charter was solemnly proclaimed in Nice. 

For nine months a convention, composed of 15 government representatives, 30 parliamentarians, 16 members of the European Parliament, and a member of the Commission, had worked on a draft of the Charter. It had been voted by a number of national parliaments and the European Parliament had passed an explicit resolution. The process had involved all EU institutions, as opposed to the closed and bureaucratic methods of intergovernmental conferences. The result was of great significance: the recognition of the fundamental rights recognised by the Court of Justice and those expressed by common constitutional traditions and international conventions; a review of the content of traditional rights to adapt them to new interests; the abandonment of the classic distinction between civil, economic and social rights to underline the indivisibility of subjective situations, unified by values that can guarantee proper and flexible interpretation (Dignity, Freedom, Solidarity, Equality, Citizenship, Justice) .
 

The first decision made it possible to produce a lowest common denominator for fundamental rights, underlining, at the same time, the existence of a plurality of models and possible future developments in Community law. The second represents an interesting innovation. As regards fundamental rights, social rights are not subordinated to the rights of freedom and a clear method is used: updating traditional rights, where possible, to adapt them to new interests and new situations, paving the way for individual or collective actions to ensure greater protection.

It is true that all aspects of sociality are attenuated. There is no provision like Article 3 of our Constitution. Little is said of intermediate communities. There is no reference, for example, to the social function of property or limits to the freedom of enterprise, while the regulation of the right to work, albeit significant in some respects, is clearly based on “socially advanced” liberalism.

These limits have been criticised, as also a lack of legitimization. However, the involvement of European peoples was not part of the Charter’s remit nor was it intended to supplant a previous political order to establish a new one. The Charter aimed to produce a different and specific effect.
 To continue from where Article 6 of the Treaty had left off and carry out a «great act of historical recognition» of the constitutional traditions common to Member States in the area of fundamental rights, establishing «certain and ordered benchmarks» for the development of a common European law and the problem that was «implicit in the Charter [:] the constitutional identity of Europe».
 

The document, can also be seen, as has been acutely pointed out, as a clear attempt to go beyond «a rigid positivistic dichotomy, between law and politics, useful at the strategic level, too».
 It was soon realized that the issue of giving the Charter binding value could be used by its opponents (the British first and foremost) to «determine a substantial failure of the enterprise” or to approve a draft that was “extremely poor in content».
 Hence the idea of just getting it proclaimed, which proved an effective tool. The really important point was approval, because, it was thought, the Charter «even though still not legally and formally binding would begin to make headway in the Union order and the orders of Member States»
 and would not only be included in the treaties but also produce specific effects. The Charter would inject new life into Community case-law and it could provide the basis for «the accession of new states»
. 

And in the following years this is precisely what happened. Community bodies have used the Charter to benchmark the legitimacy of their acts; it has been referred to in hundreds of judicial, national and community decisions; doctrine is clarifying the nature and effectiveness of a set of rules with no formal juridical recognition. So we can say that, regardless of the fact that it has been included in the treaties, it would now be very difficult to say that the Charter was not a source of Union law.

Even a summary analysis would be enough to confirm this.

Although it is true that it merely acknowledges a set of existing rights, it provides added value to doctrine, as many of the rights were dispersed in numerous instances of case law
 and, thus, were not well known. The importance of the Convention’s activities have been underlined,
 and according to some the Charter is immediately binding, at least for EU institutions, equating it to the decisions of Article 249 TEC,
or Article 6 TEU.

2.2. Community bodies
Moreover, the Commission has repeatedly emphasized the obligation to recognise the Charter as binding. In fact, the Communication of February 2001 mentioned «the obligation for all legislative acts affecting fundamental rights to be consistent with the Charter», and more recently in 2005, «the greater urgency of this obligation, which should be regulated as soon as possible».
 

The European Parliament adopted a resolution on March 15, 2007 on compliance with the Charter of Nice «calling on all institutions to ensure transparent and complete compliance with the rights “enshrined” in the Charter», stating that compliance was a “self-obligation” of EU bodies to be regarded an institutional fact.

But the most significant contribution has come from case law, offering over the years an extraordinary range and number of opinions on the document. In Italy this source has been referred to by the Constitutional Court, the Court of Cassation, the State Council and numerous lower courts, while in other states opinions have been expressed by constitutional courts (Spain and Portugal), not to mention the Strasbourg Court, the Court of First Instance, the advocates general and ultimately the Court of Justice itself. 

The point deserves specific mention and we shall look at the most significant provisions in the six chapters of the text as regards Community private law, referring to previously published abstracts and comments.

2.3 The Courts
2.3.1 Dignity. The first chapter on dignity centres on a core of rights regarding the inviolability of human dignity and the mental and physical integrity of the person, setting out a number of prohibitions through which these values are guaranteed: the prohibition of slavery, torture, inhuman and degrading treatment, human cloning, trafficking in human beings.

These situations have been referred to several times by attorneys general and petitioners even though the Court’s rulings, until a few months ago, made no mention of the Charter,
 but made only implicit references to the content. Let us look at some of the rulings.

A well-known ruling is the Omega case.
 The court had to rule on whether activities that involved the use of games based on the simulated killing of people was compatible with Community law. Omega had a franchise agreement with a British company that produced and sold equipment that was legal in Britain. The Mayor of Bonn prohibited these activities on the grounds of jeopardising public order and this led to an appeal before the Federal Court, which confirmed the negative judgement but asked the Court of Justice to assess whether this was compatible with Community law and to ascertain whether the ability which Member States have to restrict fundamental freedoms guaranteed by the Treaty, namely the freedom to provide services and the free movement of goods, «is subject to the condition that that restriction be based on a legal conception that is common to all Member States». The Advocate General
 said that, except for Germany, in all other member states dignity is considered a constitutional principle rather than an independent justiciable rule of law. Such a concept can be specified in terms of public policy to be freely assessed by individual states, except when the need arises for European Union scrutiny if there is «a genuine and sufficiently serious threat to a fundamental interest of society», considered to be the case here. The Court of Justice followed the same line of argument and stated that human dignity is a general principle of Community law that can be used to limit a fundamental freedom on grounds of protecting public policy guaranteed by the national constitution of that territory.
 Hence the decision to uphold the ban
 which refers to the general principle of dignity laid down in the Nice Charter. The same can be said for another equally significant ruling.

The Schmidberger case concerned the compatibility of a fundamental right enshrined in the Treaty, the right to demonstrate, with the economic freedom of movement, following the closure of the Brenner motorway which caused traffic to be blocked for thirty hours. As a result a transport company filed for damages due to substantial losses in business. The Republic of Austria, which had not intervened to remove the block, mentioned, in its defence, the need to protect the basic rights enshrined in its Constitution and the Court upheld the proportionality of the «balance struck by the state authorities», It then went on to explain this technical interpretation. 

The ruling says that the protection of fundamental rights can prevail over an economic freedom recognised in the Treaty after these have been properly balanced. However, some rights are «absolute prerogatives».
 Thus, in the ruling, dignity and the integrity of the person have a “constitutional” value.

2.3.2 Freedom. Among the fourteen articles of the second Chapter, concerning civil and political freedoms and rights, some are repeatedly referred to by national courts.

Our Constitutional Court referred to Article 7 («despite the fact it was not legally binding»)
 to protect private and family life in relation to phone tapping of people present and used Article 9 to rule against the inclusion of celibacy or widowhood as conditions for employment in public offices, as was the case for the recruitment policy of the Guardia di Finanza. This is because legislative discretion should not be translated into «a limitation of fundamental rights», such as the right to marry, and arbitrary interference in private life (Article 8 ECHR and Article 9 of the Charter, which differ in some respects on this point).
 It was noted that in this case the Court even avoided mentioning that the Nice Charter was not binding.

The Portuguese Constitutional Court, too, used Article 9 to evaluate common law marriages and the attorney general of the Court of Justice, in a 2001 ruling, stressed the importance of this principle and the differences with Article 8 of the ECHR, which specifies respect for family life and not the right to marry or form a family as in Article 9 of the Charter, described in the annexed explanations.
 While the European Court of Human Rights has recognised, again citing the same article, the right of transsexuals to marry.

The explanations to Article 16 underline that freedom to conduct a business is recognised in Court of Justice case law, which has recognised three freedoms underlying the principle: the freedom to exercise an economic or commercial activity; freedom of contract and free competition. The importance this specification has for the purposes of systemization should be stressed and can offer useful guidance for the regulation of such freedoms.
 As regards freedom of contract, mention should be made of the Court of Justice ruling in the Courage case,
 a very well-known ruling. 

The Court attached importance to the dominant position of one of the parties in the negotiations prior to the signing of the agreement, stating that it was for the national court «to ascertain whether the party who claims to have suffered loss through concluding a contract that is liable to restrict or distort competition found himself in a markedly weaker position than the other party, such as seriously to compromise or even eliminate his freedom to negotiate the terms of the contract and his capacity to avoid the loss or reduce its extent by availing himself in good time of all the legal remedies available to him». Disparity in bargaining power, therefore, is the expression of a principle stated by the Court which has to be defined by national courts.

Article 17 on property sets out principles already found in Court of Justice rulings and in the constitutions of member countries, which «allow the use of private property to be regulated» in a substantially homogenous fashion.
 There is a clear rejection of any absolute values; instead it includes duties and limitations, differing in some respects substantially from our model of property. It was said in the past that articles 41, 42 and 43 of our Constitution could legitimize legislation that was not based on respect for property.
The systematic interpretation of the articles unequivocally excludes this conclusion and any changes that do not conform to an institutional framework based on a social market economy.

2.3.3. Equality.
 The third chapter contains seven articles on the prohibition of discrimination, the recognition of equality between men and women, the rights of children, the elderly and the disabled. Here, too, the 'constituent' element is clear. Equality means respect for and protection of diversity and the Court has addressed numerous cases of discrimination. 

After declaring «the unlawfulness of the dismissal of a transsexual based on change of sex», it underlined the difference between EU law and English law, which does not allow personal data to be changed, affecting in this case a transsexual’s right to a survivor’s pension. It recognises the right of a national court to determine whether in such circumstances a person may try to have «his or her common law partner’s right to a survivor's pension by appealing to Article 141 TEC».
 

The Court took a similar decision (before the introduction in July 2004 of the law on gender recognition) in a case concerning a female to male transsexual, who had applied for a pension at the age of sixty and had been refused for not having reached the age of 65, as envisaged in Britain for men.

2.3.4 Solidarity. The twelve articles of the fourth chapter include a first set (27-32) on rights of workers, a second group (33-35) on the protection of the family and motherhood, and one each on access to services of general economic interest, environmental protection and consumer protection.
 Some important considerations can be made about the fundamental right to health and safety in the workplace. 

On the one hand, this protection is made effective «through a correct interpretation of the right to paid leave»,
 and on the other the direct reference to these principles highlights the contrast with conventional derogations to the regulations on working hours,
 and special emphasis is placed on protection against unjustified dismissal, and fair and just working conditions. 

In all these cases, «the Nice Charter has been used as a point of reference for the interpretation of national laws transposing Community Directives» and the social rights contained therein have set «limits to the arbitrary exercise of managerial prerogatives».
 

Very often national courts also refer to the right to fair and just working conditions (article 31) and the right to social security and social assistance (34),
 while access to services of general economic and social interest, the protection of the environment and consumers have formed the basis for general principles referred to by lawyers and national courts.

2.3.5. Citizenship. As regards the fifth chapter of the Charter, it has been noted that it is individuals rather than the features of a European political society that most clearly emerge, so that «no significant new aspects are added to democratic participation, which seems fated to remain at the national level».

The status itself of European citizens remains a matter of doubt and uncertainty.
 However, the right to good administration
 has often been referred to in Community and national case law, while freedom of movement and residence «is generally seen as central to European citizenship and as a premise for the exercise of expressly or implicitly recognised EU citizens rights (right to exercise an economic activity, right to acquire real estate, donate, stipulate a contract etc)».
 This is obviously a very important principle, considering the need for common rules on the allocation and separation of goods and the regulation of trusts.  The conflict between private autonomy and the rights of others, under pressure due to the changing needs of a complex society, awaits a new balance from national states and Europe, which can be achieved in a single market only through a unitary solution.

2.3.6 Justice. Among the articles that set and refer to rights already recognised, the most important, for our purposes, is Article 47 on the right to an effective remedy, because it was the Court of Justice
 that referred to this principle for the first time and to the Nice Charter, which, was not yet binding but did «constitute a benchmark for judging the legality of acts».
 It is a general principle of Community law,
 referred to by the Court of Human Rights,
 which also refers to the explanations annexed to the provisions by the Presidium of the Convention.

We can clearly grasp, from this rapid review, the potential of the Charter to establish the outlines of European private law. We still need to specify interpretation and application procedures and make some observations and analyses.

3. Interpretation and application
Following the ratification of the new treaty and the new Article 6, where the first paragraph says that the rights, freedoms and principles of the Charter have the same legal force as the treaties, this document can to all intents and purposes be considered European Union law. So any national law which conflicts with it may be disapplied.
 Its effect in case law is certain and it is important to specify the interpretation and application criteria.

We may recall that the new Article 6 (as approved by the European Council) says that the Charter has the same legal force as the Treaties but it does not extend the powers defined in it; the rights, freedoms and principles must be interpreted in line with the general provisions of Title VII and the corresponding explanations; the fundamental rights guaranteed by the European Convention on Human Rights (ECHR) and which are part of the constitutional traditions common to Member States, constitute the general principles of Community law. 

All these aspects require careful analysis. 

3.1. Rights and principles
Title VII of the Charter lays down strict interpretation criteria, referred to in the explanations, which in Article 6 and in the Protocol of the United Kingdom are particularly important, recently recognised by the Court of Human Rights.
  It is well to remember that articles 51 and 52 were modified during the approval of the Constitutional Treaty and it is that version to which we now expressly refer. Let us look at these two articles.

The first (51 ex II-111) delimits the effects of the Charter and states that «The provisions of this Charter are addressed to the institutions and bodies of the Union with due regard for the principle of subsidiarity (Article 6.2 TEU) and to the Member States only when they are implementing Union law». 

It goes on to state that «They shall therefore respect the rights, observe the principles and promote the application thereof in accordance with their respective powers» and within the limits set by the Treaties. With regard to Member States it states that they shall respect fundamental rights when applying Union law or (as the Court clarified) «when they are implementing Community regulations».

The second paragraph states that the Charter «does not establish any new power or task for the Union». Thus fundamental rights have an effect only within the scope of these powers and the institutions can be «obliged to promote the principles enshrined in the Charter only within the limits of these powers».

Article 52 (formerly II-112) concerns the scope and interpretation of rights and principles. It is stated firstly (1) that limitations on the exercise of fundamental rights may be provided for by law as long as they meet the objectives of general interest recognised by the Community and are not disproportionate or unreasonable. 

Then it refers (2) to the rights recognised in other parts of the Treaty and the conditions and the limits defined by therein.

Finally, it refers to the need for consistency between the Charter and the ECHR (3) and the rule, specified in the explanations, is twofold. If the rights are the same, the meaning, scope and limits are the same. If not, the Union may guarantee more extensive protection but «the level of protection afforded by the Charter may never be lower than that guaranteed by the ECHR». 

It is then specified (in the explanations) that the reference to the common cultural traditions (4) does not follow a rigid approach of «a lowest common denominator». This is because «the rights concerned should be interpreted in a way offering a suitably high standard of protection as regards Union law and in harmony with common constitutional traditions». Paragraph 5 then focuses on the principles. 

Considering both the provisions and the explanations we may say that: the distinction between ‘rights’ and ‘principles’ is enshrined in the Charter. According to this distinction, subjective rights shall be respected, whereas principles shall be observed (Article 51, paragraph 1 ex II-111). 

Principles may be implemented through legislative or executive acts (adopted by the Union in accordance with its powers, and by the Member States only when they implement Union law); accordingly, they become significant for the Courts only when such acts are interpreted or reviewed. 

They do not however give rise to direct claims for positive action by the Union's institutions or Member States authorities.   And this is consistent both with Court of Justice case-law
 and with the approach of the Member States' constitutional systems to ‘principles’, particularly in the field of social law. 

Some examples of the principles recognised in the Charter are articles 25 (rights of the elderly), 26 (integration of persons with disabilities) and 37 (environmental protection). In some cases an article of the Charter may contain elements of both a right and a principle, as in articles 23 (equality between men and women), 33 (family life and professional life) and 34 (social security and social assistance).

This has produced very different reactions.

Some interpret the text of the article and its explanation as a clear attempt to limit the scope of judicial interpretation reminiscent of the lengthy debate «on the programmatic regulations of the Italian Constitution and their regulatory value». Critics refer to post-revolutionary institutions such as the réferé législatif and complain of an unjustified fear of a gouvernement des juges like «a spectre haunting Europe and the world».
 Others believe that the distinction is not such as bad thing, as long as it is well understood. Article 52 ex 112.5 aims, they say, to ensure that «the statement of a principle (not a right) does not lead to immediate and direct consequences with regard to legally enforceable subjective positions, except through interpositio legislationis. These principles can be judicially heard and determined only for the purpose of interpreting European laws and other acts and for the purpose of deciding their legality, i.e. their constitutionality». Thus, the provision does not differ much from what normally occurs as regards «the principles expressed in the Italian constitution».

The truth is that the distinction between rights and principles is undoubtedly an expedient to limit creative interpretations but, in hindsight, it can help clarify the importance of the principles in relation to the application of the Charter. If for no other reason because the new text of Article 6 expressly states that fundamental rights constitute the fundamental principles of Community law, an expression that needs to be clarified.

3.2. The Charter and general principles of Community law
Everyone in every study has highlighted the multiple meanings of the term “principle”.
 But for our purposes we shall focus on two key aspects.

Article 6 of the EU Treaty, in force as of the 1992 Maastricht Treaty, says that «the Union shall respect fundamental rights ... as general principles of Community law». It was necessary to resort to principles for several reasons: «to complete an otherwise generic or imperfect regulatory framework; to strengthen some interpretations; and to provide additional criteria of legitimacy for the acts of institutions and Member States».
 

The Court of Justice has recognised and guaranteed an ever larger number of fundamental rights expressed by common constitutional traditions and international sources. The Charter of Nice has collected and given them greater visibility, clearly distinguishing rights and principles. All this shows, first and foremost, that something has gradually been developed that can be seen as being constitutional as regards the Community order, within which, as the Court itself has recognised, there are basic rights and principles that cannot in any way be limited
 and rights or principles that can be «balanced with other interests or principles». 

It is necessary to specify, beyond any terminological doubt, the nature and scope of the latter.

They are not, as Dworkin argues,
 values that judges glean from social conscience but positivized values that differ from the norm not by structure but efficacy. They are not applied through the formal technique of subsumption but by striking a balance, which in the case of social rights involve factors such as economic development, market situation, employment levels.

These principles require the discretionality of judges and interpreters to be clearly circumscribed and a doctrine that is the product of case law, which is indispensable if we are to simplify an increasingly complex system.
 To stimulate debate we shall try to give a few general indications.
 

If a principle is required to be balanced with other interests, a rule has to be laid down by the legislator or elaborated by the interpreter when a (Union) law is applied or a (Community) regulation implemented. This action does not create a new right since the case falls within the juridical sphere if a principle exists.
 What is needed, instead, is a rule of juridical construction
 which the court and the interpreter use not to invent new rights but to discover or points out rights and duties.

Consider the Court’s recent case-law on fundamental social rights.

The Working Time Directive establishes a period of paid leave and the Court, in applying the fundamental right to health, censured the British law stating that this right applied only after 13 weeks of uninterrupted work, thus excluding from this right workers employed on temporary contracts.
 With this, the Court has significantly contributed to the construction of the right to leave as a right for all workers, which cannot be conditioned by national legislation.

In other cases the Court «affirmed the imperative nature of provisions protecting health and safety, such as legal limits on working hours, maximum weekly working hours, rest periods» and established that the right to health, defined by the Directive as a subjective right of each individual worker, cannot be undermined by derogations that may be unknown to the individual.
 

In these and other cases «to be found in the intricacies of improperly transposed directives, a blow has been struck against the arbitrary exercise of managerial prerogatives, which the Court assesses within the broader context of state responsibility».
 And the exegetical technique used is clear. The State can only compete fairly in the market when it fulfils its obligations under Community law to guarantee the protection of the person (health, equal treatment, fair and just working conditions). Thus, here the conflict between fundamental rights and social rights is insubstantial because the fundamental rights recognised by the Union «limit from the beginning the exercise of managerial prerogatives».

These examples can provide some indications for the interpreter. 

«A constitutional principle (not from a right) cannot form the basis for a justiciable position if it has no other basis».
 For a principle to be such it must always draw on outside elements. To avoid deviant aspects (such as the absolute, the sacred, ideology), careful consideration should be made of the juridical character of the fact that emerges from a plurality of sources.
 In short, a principle cannot be applied without a rule when it is not a rule, and a rule must be found that is appropriate for the procedural and substantive profile of an interest already protected
 by the principles of Community law referred to in Article 117 of our Constitution. 

If case law is anything to go on, we can easily predict that the Charter of Rights will have a great impact on domestic and Community law and that an attentive interpreter will not have too many problems.

The theme of principles
 is one of the most delicate due to the fact that very often there are contradictory choices involved, but the solitary nature and specificity of the jurist’s work cannot be guided «exclusively by the formal rules of logical-systematic deduction»,
 and for a specific reason.

The radical positivism «that stops the system from communicating with principles and meta-juridical values […] can lead to a deep rift between law and reality» and «leaving man alone [...] with the responsibility for creating, from nothing, a law that can discriminate between good and evil», a responsibility «too great» for man and law.
 Examples of this are the categories developed in the past century, based on natural law theory, i.e. the values of nineteenth century bourgeois society. They were replaced, in complex societies, by the values of the Constitution
 in the shape of fundamental rights which are not subjective arbitrary perceptions.
 

Binding rights and duties have a specific basis:  not divine or natural but anthropological,
 the result of a centuries old stratification and, in the aftermath of the tragedies of the twentieth century, brought to light by modern constitutionalism. 

Dignity, Freedom, Solidarity, Equality, Citizenship and Justice are the products of human history and different cultures and together they form the “respiratory organs “of the legal system.

In this sense, the history of the Charter of Nice is emblematic. The constitutional process has always had a legislative character. But the history of his document shows that the opposite is true. After great efforts to include the Charter in the treaties, this formal act is now no longer essential. Its widespread use is a mark of the rejection of political alchemy about the formal value of rights and all the indications are that unilateral declarations, protocols, or interpretative limits will not stop or paralyze the process that has made the Charter one of the sources of Community law.
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